— 


CUK- HOS TT — 12- LP23OY 


THE 
MADRAS LAW JOURNAL 


com 


mn E 


EDITORIAL COMMITTEE : 


Rao Banapur K. V. KRISHNASWAMI ALYAR, B.A., B.L. 
Mr. T. M. RAISHNASWAMI ATYAR, B.A., B.L. 
» B. V. VISWANATHA ATYAR, m.A., B.L. 

„ M. SUBBARAYA AIYAR, B.A., B.L. 
» D. RAMASWAMI AYYANGAR, B.A., B.L. 


SNIVERS/ TIO 
oe ia, 


4 
s 






OFFICIATING EDITOR. d oe 
Mr. K. SANKARANARAYANAN, B.A., B.L. AW COLLEY 


REPORTERS. 
Mr. GANPAT RAI, B.A., LL.B., Advocate, Supreme Court. 
S. V. VENUGOPALACHARI, B.A., B.L., High Couri. 
R. MATHRUBUTHAM, B.A., B.L. 7 
V. SWAMINATHAN, 8.8c., B.L. 3 
K. L. BALAGANAPATHY, B.sa., B.L. a 


33 


93 


49 


+t 





(1962) I M.L.J. 
JANUARY—JUNE 


PUBLISHED BY 
Mr. N. RAMARATNAM, M.A., BL 
AND 
Pamstep AT THE M. L. J. Press (PRIVATE), LID | 
MYLAPORE, MADRAS 4. 
LAU Rights Reserved.] 
1962 





CONTENTS. 


i 


ARTICLES. 


Goa and The United Nations, by S. Ramaswamy Iyer, Senior Advocate, 
Supreme Court of India 


Kerala Agrarian Relations Act (1960), by C. S. Subramania Ayyar, 
Advocate, Madras i 


Matrimonial Causes Among Hindus, by Prof. S, Venkataraman 


A. Note on P&kice Standing Orders 715 and 724, by Sri Ramamohana 
Rao, Chief Law Instructor, Police Training College, Anantapur 


BOOK REVIEWS. 


The Common Law in India: M.C. Setalvad, Attorney, General of India, 
Published by Stevens and Sons, Ltd.: Agents N.M. Tripathi (Private) 
Ltd., Bombay. Price Rs. 16-80 nP. S 


The Elements of the Law of Evidence, by Vepa P. Sarathy, M.A. B.L., Pub- 
lished by Book Lovers (Private) Ltd., Hyderabad (A.P.) (1961) 
Price Rs. 6 gu 

Essays in Constitutional Law, by R.F.V. Heuston, Published by Stevens 


and Sons Ltd. London, Agents in India: Messrs. N.M. Tripathi 
(Private) Ltd., Bombay. Price Ra. 33-60 nP. 


Hindu Law of Marriage, by S.V. Gupta, Advocate (O.S.) Bombay, Pub- 
lished by N.M. Tripathi (Private), Ltd. Bombay, (196r). 
Price Rs. 15 a 


The Indian Railways Act with Notes, by Suranjan Chakravarthi, M.A., B.L. 
Advocate. Published by S.C. Sarkar and Sons (Private) Ltd., 1-C 
College Square, Calcutta-12-{1961}). Price Ra. 12-50 NP, a 

Industrial Jurisprudence, by S.R. Samant, Advocate, Bombay. Published 
by N.M. Tripathi (Private) Lid., Bombay. Price Rs. 12-50 NP, 


Latin for Lawyers—Third Edition. Published by Sweet and Maxwell 
Ltd, London: Agents N. M. Tripathi (P.) Ltd., Bombay. Price 
Rs. 16-80 NP. 


The Law of Confession, by Dr. Matilal Das, 4.a., B.L., Pa. D., Published 
by Aloka Tirtha, New Alipore, Calcutta-33. Price Rs. 10 : 


The Law of Sales Tax in Madras, by Messrs. N. Varadarajan and K. 
Krishnamurthi, Advocates, Madras. Published by P. Varadachari 
and Co., Madras-1. (1961) Price Rs. 10 


Odgers Principles of Pleading and Practice, by B.A., Harwood and G.F. 
Harwood, 17th Edition. Published by Stevens and Sons Ltd., London: 
Agents: Messrs. N.M. Tripathi (P.) Ltd., Bombay, Price Rs. 44 4. 


24 


PAGE. 


i4 


13 


25 


MARCH OF LAW, 


‘Civil Procedure Code 

Company Law and Banking 

Constitutional Law 

Contracts 

Criminal Procedure Code 

Hindu Law 

Income-tax Act 

Indian Penal Code 

Industrial Disputes Act 

Law of Evidence 

Law of Property 

Limitation Act 

Madras Agriculturists’ Relief Act 

Madras Court Fees and Suits Valuation .Act 
Madras Cultivating Tenants Protection Act 


Madras Estates (Abolition and Conversion into'Ryotwari) Act, 1948 and 


Madras Estates (Supplementary) Act, 1956 
Supreme Courts—Their Powers and Jurisdiction 


1962. 


THE °. 
MADRAS LAW JOURNAL. 








I] JANUARY [1962 








~ MATRIMONIAL CAUSES AMONG HINDUS 
By 
Pror. 5. VENKATARAMAN. 


Introduction.—A new Hindu matrimonial jurisprudence is developing due to 
the impact of various factors on Hindu social life. Marriage, previously regarded 
as essentially dharmic, has now become secularised and disannexed from its moorings 
in religion. Modern trends are to make it consensual. It is significant that the 
Universal Declaration of Human Rights provides! : 


(1) Men and women of full age, without any limitation due to race, nationa- 
lity or religion, have the right to marry and founda family. They are entitled to 
equal rights as to marriage, during marriage, and at its dissolution, i 


(2) Marriage shall þe entered into only with the free and full consent of the 
intending spouses. 
The Constitution also has as its objective the abolition of discrimination in the 
matter of civil rights founded on birth, caste or sex?. The influence of western 
thought, and economic stresses have generated a new way of life and a new outlook. 
A new philosophy is coming to the fore in which the question of ‘ what now’ looms 
larger than ‘ what hereafter’. 


Among the Hindus, since the middle of the Nineteenth Century either spouse 
could sue the other for restitution of conjugal rights*. The law applied in such cases 
consisted of the principles of justice, equity and good conscience. According to 
Hindu dharma a wife’s duty was to remain under the shelter and protection of her 
husband, and her life centered round him. Separate residence and maintenance 
for her were, therefore, not contemplated and could not arise except where she 
had been abandoned or compelled to stay away from him. Tyaga as distinguished 
from moksha was not an unfamiliar concept. Jayaswal observes? : 


“ Tyaga is a technical term denoting separation from conjugal intercourse 
as opposed to moksha the technical divorce. In other words, she remained a legal 
wife according to Manu dharmasastra though given-up by the husband ”. 


Tyaga is only withdrawal from the society of the other spouse. whereas moksha 
is the termination of the marriage itself. While holding that neither by sale nor by 
repudiation is a wife released from her husband, the sastras had at the same time 








1. Article 16, Declaration. 

2. Article 15, Constitution. 

3. Munshes Buzloor v. Shamsunnissa, (1867) 11 Moo. LA. 551; Surfyamont Dasi v. Kali Kanta 
Das, (1901) I.L.R. 28 Gal. 37. 

4. Tagore Law Lectures, Manu and Yajnavalkya, p. 230. 
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e recognised that a wife abandoned by the husband or superseded by him by his 


taking another wife wili have to be maintained by him. 1 

* The Hindu Married Women’s Right to Separate Residence and Maintenance 
Act, 1946, conferred on the wife a right to sue for separate residence and maintenance 
under specified circumstances. The impact of this Act on the earlier law has been 
profound. In Ram Parkash v. Savitri Devi*, Bhandari, C. J., observed : 


“ With the passage of time and the advancing march of civilisation people 
began to recognise that it was somewhat inequitable that the husband should be 
at liberty to pick all the plums from the tree of marriage and the wife should 
be left only with stones. The Legislature accordingly proceeded to enact a 
number of measures with the express object of emancipating married women from 
the liabilities which the Hindu law attached to them with the object of enlarging 
their rights and with the object of protecting the wife from the importunities of the 
husband. These measures introduce a fundamental change of public policy and 

P 


lay down a new foundation of equality of husband and wife.” 


Hindu law could not, in its view of marriage as a samskara, permit any other 
matrimonial relief through Court beyond what may be needed for the enforcement 
of conjugal rights or what may be entailed by reason of separation under certain 
specified circumstances. The provisions of the 1946 Act have been incorporated 
into the Hindu Adoptions and Maintenance Act, 19565. The Hindu Marriage 
Act, 1955, is, in its basic ideology, a repudiation of the former concept of marriage 
as being essentially a religious and dharmic institution. Its approach in the matter 
of matrimonial reliefs is therefore entirely different. The Act has provided for 
new matrimonial reliefs like judicial separation, declaration of nullity and annul- 
ment of marriages, dissolution of marriages by way of divorce, not to mention 
ancillary reliek and matters like provision for interim maintenance, permanent 
alimony, financial aid for either spouse from the other for prosecution or defence of 
a petition seeking matrimonial relief. 

Approach in the matter of matrimonial reliefs.—In the award of matri- 
monial reliefs two lines of thought have manifested themselves in England. One is 
that the primary object is the punishment of the guilty : the other is that it is to 
afford protection to the innocent. The difference is really one as to the emphasis to 
be placed and not as to the exclusion of either object. In Hall v. Hallt, Sir Cress- 
well stated that although the object of the Court’s interference was safety for the 
future, its sentence carried with it retribution for the past. Similarly, in Hanbury 
v. Hanbury®, Sir Charles Butt in his charge to the jury said : ‘ I conceive that the 
object of the Divorce Act is not so much, or nearly so much, the punishment or retri- 
bution for a marital offence as the protection of the party who is in peril ”. 


In Lissack v. Lissack®, Pearce, J., took the matter much farther when he ob- 
served : “ Since in petitions based on cruelty the duty of the Court to interfere is 
intended not to punish the husband for the past but to protect the wife for the future, 
the question for the Court is whether the wife can with safety to life and health live 
with the husband now.” 

The implication that a decree based on cruelty is a remedy given not for a 
wrong inflicted but solely as a protection for the victim has however, been rejected 
by the Court of Appeal is Swan v. Swan’. In reality matrimonial reliefs are allowed 
neither as a punishment of the offending nor as a favour to the innocent spouse, but 





1. See Medhathiti on Manu, IX, 78; Parasara Madhaviya, Vol. 1, Part 2, (Bombay Sanskrit 
Series) referring to Manu IX, ve ; Smriti Chandrika (Mysore Oriental Series} Vyavahara Kanda, 
Part 2, p. 574 citing Manu, IX, 8g. 

2. ALR. 1958 Punj. 87 (EB. 

8. See section 18. 

4 (1864) 3 Sw. & Tr. 347: 164 E.R. 1309. 

5. kas 2) P. 222, 224, 

6. (1950) 2 All E.R. 293. 

7. (1953) 2 All E.R. 854 (C.A). 


I] THE MADRAS LAW JOURNAL. Z 


because the State believes that its own social prosperity will be promoted thereby. , ¢ 


Where any such relief is conferred by statute it is not as one of the guaranteed 
privileges of the citizen but as a matter of grace. oe 


._ The award of matrimonial relief to Hindus is bound in some measure to Be- 
coloured by the fact that till recently the traditional view, that women are in 
a state of perpetual tutlelage had held the field, and that it is only, of late, that women 
are getting out of that philosophy. It is also likely to be influenced by the fact that 
the Constitution has assured special protection to women. This sentiment is re- 
flected in the provisions of the Hindu na Act, 1955 requiring the consent of 
the guardian where the bride though over een is still under eighteen years of” 
age ; the empowering of the Court to intervene where the marriage arranged for 
a minor girl is likely to be detrimental to her interest ; and in the special grounds 
available to a wife for obtaining dissolution of her marriage. 1 


Growth of matrimonial jurisdiction in England.—Both in England and 
in the United States of America, marriage has always been regarded as an institution. 
in the maintenance of which in its purity the public is deeply interested, inasmuch as. 
it is the foundation of the family and of society and without which there would be 
neither civilisation nor progress. ‘The matrimonial law of England was the canon 
law of the Church, and matrimonial causes were heard and determined by the 
eccleciastical Courts. It was only under the Matrimonial Causes Act, 1857—20 & ar 
Vic., c. 85 that the Queen’s Courts acquired jurisdiction to entertain matrimonial 

i ted that such causes should be determined as. 
far as possible on the principles of the eccleciastical law. At present, that jurisdic- 
tion is vested in and exercised by the Probate Division of the High Court. Parlia- 
ment did not alter the canon law except in a few matters and uaa have generally 
felt themselves bound by the precedents established in the eccleciastical Courts. 
Under the Matrimonial Causes Act, 1884—47 & 48 Vic., c. 68—the grounds of divorce- 
were limited ; and the relief was available to and was within the reach of only the- 
relatively well-to-do persons. A husband could petition for divorce on the ground 
of his wife’s adultery. A wife, however, could apply for such relief only by showing 
either desertion or cruelty in addition to adultery on the part of her husband. The 
Matrimonial Causes Act, 1923 gave the wife the right to obtain divorce by proof of” 
adultery simpliciter on the part of her husband without the need for showing some- 
thing more. An Act of 1937—1 Edw. 8 & 1 Geo. 6, c. 57, enlarged the scope for 
divorce and also set a time limit of three years from the marriage beyond which alone 
a petition could be made for divorce except in cases of exceptional hardship to the 
petitioner or exceptional depravity of the respondent. The Matrimonial Causes 
Act, 1950—14 Geo. 6, c. 25—a consolidating Act holds the field at present. The 
Hindu Marriage Act, 1955 has largely borrowed from it in regard to the provisions 
it has made for the grant of matrimonial reliefs to Hindus. 

Condjtions regulating award of matrimonial reliefs under the Hindu. 
Marriage Act.— Matrimonial relief of any kind can be awarded under the Hindu 
Marriage Act, irrespective of whether the proceeding is defended or not, only if the 
Court is satisfied that any of the prescribed grounds for granting the particular relief 
prayed for exists, and the petitioner is not in anymanner taking advantage of his or 
her own wrong or disability for the urpose of such relief*. Then, and in sucha 
case, but not otherwise, the Court s decree such relief. Where the Court was in 
fact so satisfied, it is not further necessary that the Judge should mention specifically 
that he had been satisfied that the conditions laid down in section 23 (1) have 
been fulfilled*, The ground for the relief sought should be strictly proved5, in 
the sense, that not as a matter of law butas a tule of prudence, wherever possible, 
corroborative evidence should be led in order to satisfy the Court that the allegations 
made were well-founded. 

I. See sections 5 (vi), 6 and 2 ively. 

2. Andrews y. Na BUS a rena 

3. Section 23 (1) (a), Hindu Marriage Act. , 

4- Rukman Kanta v. Faquir Chand Labhu Ram, A.I.R. 1960 Punj. 463. 

5. Mesmav, Lachman, .L.R. (1960) Mah. 365 : ALR. 1960 Bom. 418, . 
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Restitution of conjugal rights.—An action for the restitution of conjugal 
rights was in its origin not Hindu. It was borrowed from the old eccleciastical 
.Coħrts in England. In that country prior to the passing of the Matrimonial Causes 
Act, 1857, the Court had no discretion to refuse a decree for restitution to a husband 
or wife even if such person’s own conduct was unbearable, if it fell short of cruelty 
in the techinical semse of the term. Under the Act of 1857, the principles and rules 
which had guided the old eccleciastical Courts were to be followed by the Court 
of Probate and Matrimonial Causes subject to the creation of a new ground for 
separation on account of desertion without cause. The petitioner was granted 
restitution except where the respondent could show that the petitioner had com- 
mitted a matrimonial offence which would have entitled the respondent to a decree 
for judicial separation. The law was amended in 1884, and under it the Court was 
given power to refuse a decree in certain circumstances. The tendency of legis- 
lation as well as judicial decisions was to recognise a wider limit of the grounds on 
which a-decree for restitution of conjugal rights may be refused+. ‘The Court was 
held to have a discretion to refuse relief where the petitioner had behaved in a 
manner as would in the absence of matrimonial offence afford the respondent a 
reasonable excuse for withdrawing from conjugal society®. In Mackenzie v. Mac- 
kenzie?, the House of Lords held it quite possible to refuse a decree of adherence to 
a husband if he had been guilty of acts which though not affording ground for 
_judicial separation were yet such as to deserve reprobation, as where he had been 
heaping insults upon his wife resulting in her leaving him. In course of time, the 
law had so developed that it could be said that for success in an action for restitution 
of conjugal rights there should be a genuine desire and anxiety for such restitution, 
and bona fides were of the essence of the relief*. The Court’s discretion had come 
to be regarded as a general discretion to determine whether the petitioner by his 
or her conduct had lost the right of consortium. In other words, a decree for 
restitution would be refused if there was reasonable excuse for the respondent to 
withdraw from the petitioner’s society’. The expression ‘reasonable excuse’ 
would cover all cases where the conduct of the petitioner was such as to undermine 
the foundations of conjugal life and make it practically impossible for the other 
spouse to discharge the duties of married life. Examples of such conduct would 
include excessive drinking, immoderate or unnatural or perverted sexual demands, 
extravagance as would ruin the parties, indecent assault, false charges of marital 
infidelity. unnatural vice etc. 

The Courts in India are Courts of law as well as of equity. Where no specific 
rule existed in the matter the Courts naturally applied the principles of justice and 
equity and as such turned to the English decisions for guidance. The English 

common law was considered to be the fountain from which had gushed the prece- 
dents which were in accord with equity and justice. The eccleciastical law not 
being the common law, its indiscriminate importation into this country would not 
be warranted. Moreover the habits and customs of the Indian and European 
communities differ markedly in regard to the matrimonial state. Though the 
same rules would not be therefore applicable, yet the principles on which relief 
ought to be granted would be substantially identical in both cases. In Paigi v. Sheo- 
narain®, it was observed that when a Court was asked to employ coercive process 
to compel a wife to return to her husband the Gourt cannot disregard any reasonable 
. objection that she may raise. In Dular Koer v. Dwarka Nath’, the Calcutta High 
Court held that the conduct of the petitioner in that case in bringing a mistress 
into the house to live as a member of the family and expelling the wife from the 
epee Eee OE 


Russell v. Russell, L.R. (1895) P. 915. 

ibid. 

L.R. (1895) A.C. 384. 

Palmer v. Palmer, L-R. (1923) P. 180 3 Harnett v. Harnstt, L.R. (1924) P. 128. 
Greene v. Greene, L.R. (7916) P. 188. 

(1885) I.L.R. 8 AIL 78. 

(1905) LLR. g4 Cal. 971. 


OUP OE px 
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tamily residence consequent on her protesting against his action were sufficient 
reasons to eee the husband from getting relief and to justify the wife’s living: 
separately and resisting conjugal rights. In Kondal Rayal Reddiar v. Ranganayakt 
Ammat', the Court took the view that a course of conduct which if persisted in woald’ 
undermine the health of the wife is a sufficient justification for her living apart and 
refusing the husband a decree for restitution of conjugal rights. 

The Hindu Marriage Act dealswith restitution of conjugal rights in section 9. 
The provision has two limbs, thesecond of which confines the grounds of defence im 
such an action to those which may be urged for obtaining judicial separation, 
nullity, declaration or annulment, or dissolution. The first part of the sectiom 
however, postulates certain requirements to be satisfied before a decree for resti- 
tution can be passed, namely, (a) the respondent should have withdrawn from the. 
petitioner’s society without reasonable cause, (b) the Court should be satisfied about 
the truth of the statements, and (c) there should be no legal ground for withholding- 
the relief. The first of these requirements is akin to the English law principles on 
the matter. What constitutes reasonable cause will naturally turn on the cir-- 
cumstances of the particular case. One thing, however, is clear, namely, that 
the changed social conditions as they obtain today will be taken into account*. The- 
proven in sub-section (1) that the Court should be satisfied that the withdrawal 

d been without sufficient cause coupled with that in section 23 (1) (a) that the 
Court should be satisfied that the petitioner is not taking advantage of his or her- 
own wrong in any way will enable the Court to transcend the limitations which 
would otherwise operate by reason of sub-section (2). The grounds for separately 
residing from the husband and obtaining maintenance are much wider than the 
defences covered by sub-section (2)%. Thus leprosy of the husband will entitle 
the wife to live apart from him, but as a ground for judicial separation or divorce: 
it should have been existent for one year or three years as the case may be. Again, 
a wife may live apart from her husband if he is guilty of desertion. ‘There 1s no 
particular period prescribed in that behalf. To serve as a ground for judicial 
separation, however, it should have been for a continuous period of not less than. 
two years immediately preceding the presentation of the petition. Both the Hindu. 
Married Women’s Right to Separate Residence and Maintenance Act, 1946 as 
well as the Hindu Adoptions and Maintenance Act, 1956 in terms provide that a 
wife would be entitled to separate residence if there is any other cause, justifying her 
living separately. Under the first of these Acts, time and again, it has been held that 
that ground would include circumstances in which it will not be possible for the wife 
to live as a wife consistently with self-respect and dignity in the house of the husbandt. 
Based on these several provisions in Gurdev Kaur v. Sarwan Singh*, it was contended 
that a maintenance decree obtained by a wife on the ground of her husband’s. 
desertion for about six months could not stand in the way of the husband’s claim 
for restitution of conjugal rights under section 9 of the Hindu Marriage Act, 1955, 
since the wife did not have any ground for claiming, judicial separation, nullity 
or divorce. In rejecting the contention, the Court observed : 

“ Where the husband is guilty of conduct which falls short of legal cruelty in 
the sense that it is not cruelty of the kind mentioned in section 1o (1) (b) of the 
Hindu Marriage Act, but his misbehaviour or misconduct is such that the wife is 
fully justified in separating herself from him, the husband cannot succeed in a 
petition under section g asit will not be possible for the Court to say that the 
wife has withdrawn herself from his society without reasonable excuse”. 

The Court pointed out that the petitioner for restitution of conjugal rights fails 
in such cases not because of any defence set up under section g (2) but because. 
of the non-fulfilment by the petitioner of one of the essential ingredients of section 9. 





1. (1923) LL.R. 46 Mad. 791: 45 M.L.J. 186. 
2. See Gurdeo Kaur v. Sarwan Singh, A.I.R. 1959 Punj. 162. 
3. Gf. section a, Hindu Married Women’s Right to Separate Residence and Maintenance 
Act, 1946 ; and section 18, Hindu Adoptions and Maintenance Act, 1956. 
Mallava Siss v. Siddappa Bhimappa, A.I..R. 1950 Bom. 112; Anjani Devi v. Krishna. 
Chandra, A.I.R. 1954 Orissa 117 ; Nagendramma v. Ramakotayya, (1955) 1 M.L.J. 25. 
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(1), and that besides the Court should be satisfied under section 23 (1) (a) that 


° the petitioner is not in any way taking advantage of his or her own wrong for the 


purpose of such relief. 


e In England, a decree for restitution cannot be enforced by attachment of the 
petitioner. It serves only as a preliminary to a maintenance claim, or to establish 
desertion. In India, such a decree can be enforced by imprisonment or attach- 
ment of property. The decree is something more than a declaration that the 
relation of husband and wife exists between the parties. Every person who receives 
a married woman into his house and suffers her to continue there after notice from 
the husband not to harbour her will be liable to an action for damages or injunction 
unless the husband’s conduct had compelled her to leave his house’. ‘The Hindu 
Marriage Act makes non-compliance with a decree for restitution by refusal of 
‘obedience a ground for the dissolution of the marriage*. 


udicial separation.—In England, the Eccleciastical Courts sued to grant 
relief to a spouse by way of divorce a mensa et toro (separation from bed and board). 
When matrimonial jurisdiction passed on to the High Court of Judicature, judicial 
separation decree took its place. The decree can be passed on any ground for which 
a divorce or nullity of marriage can be sought or for failure to comply with a decree 
for restitution of conjugal rights. At the’present time, even a magistrate can grant 
such relief to a wife if the husband is guilty of cruelty, or is a habitual drunkard. 
‘The Hindu Marriage Act empowers a District Court to grant a decree for judicial 
separation at the instance of either spouse whether the marriage had been solem- 
nised before the commencement of the Act or subsequently thereto on any of the 
grounds specified in section 10. The decree does not affect the status of the parties. 
But when once the decree granting judicial separation is passed it shall not be 
obligatory thereafter for the petitioner to cohabit with the respondent. It serves 
as a half-way house to dissolution of iage. If for a period of two years or 
upwards from the date of the decree cohabitation between the parties has not 
been resumed it will constitute a ground for claiming divorce. The decree for 
judicial separation is liable to be rescinded at the request of the parties if the Court 
considers it just and reasonable to do so. 


Desertion by either spouse of the other is one of the grounds on which relief 
can be sought under section 10. Desertion means abandonment, and implies an 
active withdrawal from a cohabitation that exists. The abandonment should be 
intentional and permanent, without reasonable cause and without the consent of 
the other spouse. Animus deserendi is the gist of the offence. It is not merely an 
attribute or incident of desertion but is of the very nature of that offence and of the 
essence of itë. Under section 10 so far as the deserting spouse is concerned,two 
conditions should be present, namely, (1) the factum of separation, and (2) the 
intention to bring cohabitation ently to an end. Similarly two elements 
are essential so far as the dese spouse is concerned : (i) the absence of consent, 
and (ii) absence of conduct giving reasonable excuse to the spouse leaving the 
matrimonial home to form the aninus deserendi. The offence of desertion commences 
when the fact of separation and the animus deserendi co-exist. ‘They need not have 
‘started at the same time. The de facto separation may have commenced without 
the necessary animus. It may also be that the separation and the animus coincide 
in point of time®. The Explanation in section 10 (1) extends somewhat the 
connotation of desertion by including wilful neglect of the petitioner by the other 
party to the marriage, but that will in no way dispense with the need for 
proving the animus deserendt®. 

To afford relief on the ground of desertion it should be established : (a) the 
spouses have terminated all joint life, that is, that there was separation in fact, 

1. Yamunabai v. Narayan Moreswar Pendse, (1876) I.L.R. 1 Bom. 164. 
2. Section 1g (1) (i). 
g. Lord Penzance in Fitzgerald ees ahr (1869) 1 P. & D. 691. 
: Ae ee ‘ Ajit, A.LR. 1960 Punj. 328 ; Meena v. Lachman, I.L.R. (1960) Mah. 365: A.LR. 
1:000 m. 4106. 
z 5. Mena v. Lachman, I.L.R. (1960) Mah. 365: A.I.R. 1960 Bom. 418. 
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(b) the deserting spouse had the animus deserendt, (c) the desertion is without sufficient 
cause, and (d) the desertion is for the prescribed period. ‘The deserting spouse is 
not necessarily the one leaving the matrimonial home. Neither the refusal of 
the matrimonial bed by the wife nor neglect of opportunity of consorting with the 
husband will amount to desertion. e 
_ _ Another ground on which judicial separation may be sought is cruelty. ‘Though 
in England it is a ground for divorce, under the Hindu Marriage Act it can only lead 
to judicial separation. The concept of cruelty has not been static. In early days, 
the English Courts had taken the view that cruelty required actual violence of such a 
character as to endanger personal health or safety or that there must be a reasonable 
apprehension of it. This concept was so firmly rooted that Lord Stowell could say 
in Evans v. Evans*: “ the Court has never been driven off this ground”’. However, 
in course of time, the principle came to be recognised that “ the modes by which 
one of two married persons may make the life or health of the other insecure are 
infinitely various, but as often as perverse ingenuity may invent a new manner of 
producing the result, the Court must supply the remedy by separating the parties ” 3. 
The extent to which the Court’s interference may be carried in that way may be 
said to have been. foreshadowed by Lord Brougham in Paterson v. Paterson*, when 
he said : “ If the husband without any violence or threat of violence to the wife— 
without any maltreatment endangering life or health or leading to an apprehension 
of danger to life or health—were to exercise mere tyranny, to utter constant insults, 
vituperation, scornful language, charges of gross offences (utterly groundless), charges 
of this kind made before her family, her children, her relations, her friends, her 
servants, insulting her in the face of the world and of her own domestics, calling 
upon those servants to joint in those insults, and to treat her with contumacy, and 
with scorn, if such a case were to be made out or even short of such a case, viz., in- 
jurious treatment which would make the married state impossible to be endured 
rendering life itself almost unbearable, then, I think, the probability is very high 
that the Consistory Courts of this country would so far relax the rigour of the nega- 
tive rule..... _as to extend the remedy of divorce a mensa et toro to a case such 
as I have put”. Lord Normand has neatly set out the modern approach in the 
matter of matrimonial cruelty by pointing out that the whole matrimonial relations 
must be considered, that the rule is of special value when the cruelty consists not 
of violent acts but of injurious reproaches, complaints, accusations, or taunts, 
and that one should consider the impact of the personality and conduct of one 
spouse on the mind of the other, and from that point of view weigh all the incidents 
and quarrels between them.” It is in this wise that lesbianism, for instance, has been 
considered as a form of cruelty within the meaning of the Matrimonial Causes Act, 
1950, though it constituted “cruelty of a most unusual kind”* While it is 
apparent that cruelty is something more than a mere collection of grievances which 
are the normal incidents of conjugal life, the result of what Lord pseu: aceroeeed 
describes as “ the ordinary wear and tear of married life”, it would not follow that an 
- accumulation of facts individually, small in themselves may not amount to cruelty. 

Thus even a single act of violence, refusing access to the husband, using 
contraceptive measures against the wishes of the other spouse, persistent drunkenness, 
etc., may amount to cruelty. 

In India also, the law has developed on similar lines. The strict view of cruelty 
as meaning actual violence of such a character as to endanger personal health or safety 
or cause a reasonable apprehension of it was adopted in the early days of the British 
administration of justice in this country.” With the passage of time, there was a 
shift in approach. It came to be held that cruelty need not necessarily be physical 
cruelty but may be such conduct on the part of a spouse as is likely to undermine the 
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D. v. D., (1952) 2 All E.R. 854 ( sh ardner v. Gardner, (1947) 1 AIL E.R. 690. 
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foundations of family lifeand render thedischarge of the duties of married life difficult.* 
The bringing of a mistress into the house to live with the family and expelling the wife 
on her objecting to it will constitute such conduct ; likewise, an unfounded charge 
against the wife of attempting to take away the husband’s life, or the use of vile epithets 
dgainst her, threatening to have her beaten with a slipper, allowing the junior wife to 
abuse the senior wife, etc., will also be tantamount to such conduct.? Section 10 (1) 
(b) of the Hindu Marriage Act has incorporated in a general way the modern trends 
by declaring cruelty to be such treatment as causes a reasonable apprehension in the 
mind of the petitioner that it will be harmful or injurious for the petitioner to live with 
the other party. In the application of this principle it is held that new rules of social 
behaviour and conduct will be recognised by the Courts in determining what would 
amount to cruelty at the present time ; that modern social attitude is to treat with 
disapproval acts of violence or assault towards women; and that even an isolated 
act of violence may amount to cruelty if the victim of such violence resents it and 
takes exception to it.. Even the administration of a love potion designed to win 
the husband’s love and affection in the belief that it would conduce to a happy married 
life which, however, caused the husband to suffer in health and engendered in his 
mind even after subsequent cohabitation between the parties for three years an 
apprehension of repetition of similar administration will constitute cruelty.* Making. 
of unfounded allegations of misconduct against a wife will also amount to cruelty®. 


Under section 10 suffering from virulent leprosy by the respondent for not 
less than one year, suffering from venereal disease in a communicable form for not 
less than three years, but not contracted from the petitioner, the respondent being 
continuously of unsound mind for not less than two years, etc., are also grounds 
for judicial separation. In England, infection with venereal disease of a spouse 
will be regarded as cruelty towards the other spouse,, But insanity is regarded 
as taking the sting off cruelty for purposes of matrimonial relief. ° 


Adultery is yet another ground for obtaining judicial separation. Mere adul- 
tery will not suffice, but there should be “ living in adultery ”, if relief by way of 
divorce is sought. Even a single act of infidelity will suffice in the former case ; 
it must be a persistent course of conduct in the latter case,” a deliberate indulgence 
in adultery. What is required «under section 10 is proof that the other party “has 
after the solemnisation of the marriage had sexual intercourse with any person 
other than his or her spouse”. The words “ has had sexual intercourse” are 
rather obscure. It is arguable that they may cover cases of sexual intercourse had 
by force or fraud and not willingly or deliberately. The Special Marriage Act, 1954, 
in a comparable context uses the words “ has since the solemnisation of the marriage 
committed adultery’. The words “ committed adultery”? are emphatic enough 
to suggest that what is contemplated is voluntary and deliberate adultery. The 
difference in language between the provisions in the two Acts suggests the inference 
that under the Hindu Marriage Act even involuntary and d sexual intercourse 
may afford ground for judicial separation. . 

Adultery must be clearly proved. Mere suspicion will not suffice. Since it 
is difficult to secure direct proof, the proof may be presumptive. The evidence 
should be clear and convincing as to inclination, opportunity, and conduct alike 
so as to lead to an irresistible-conclusion that adultery had been committed beyond 
the possibility of reasonable doubt.® Such evidence may be circumstantial, such 
as evidence of non-access and birth of children, contracting of venereal disease by 
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the other spouse from some one other than the petitioner, evidence of visits by the 
other party to houses of ill-repute, admissions, etc.1 When a married woman is 
found absenting herself from her house for a number of days at a stretch and had 
been seen more than once with a total stranger to her husband’s family, and no. 
explanation is forthcoming for being seen in such company, it would suggest an 
irresistible conclusion that she had contracted illicit intimacy with that man and. 
had been committing adultery with him.? It has been suggested that adultery 
may be presumed where attachment was shown and there was also opportunity 
for the parties when a guilty intercourse might with ordinary facilities have taken 
place.* But inclination and opportunity by themselves may not always or neces-- 
sarily justly an inference of adultery. In England v. England‘, the facts were as 
follows : After November 1951, the wife and one M became attracted to each 
other. M was a constant visitor in the wife’s room. On April 20, 1952, he spent 
the entire night with her, because according to the evidence of the parties the wife 
was unwell. ‘They admitted having discussed committing adultery. But they said 
that they had decided not to do so, and denied having committed adultery. In those 
circumstances, it was held that though there was sufficient evidence to raise a 
presumption that the parties had committed adultery that evidence could be con- 
tradicted by the sworn testimony of the wife and M. Lord Merriman P declared 
that there is no rule of law that “the conjunction of strong inclination wiht 
evidence of opportunity leads to an irrebuttable presumption that adultery has 
been committed ”. 


Nullity and annulment.—Divorce postulates the existence of a valid marriage 
between the party seeking the relief, which it terminates. A decree of nullity 
places the parties in the same position in which they would be but for the solem- 
nisation of the marriage, except in the matter of inheritance to them of any issue 
begotten or born before the decree was made. A marriage is null and void ab initio- 
among Hindus on proof of any of the factors mentioned in section 11 of the Hindu 
Marriage Act, whether a decree has been sought and made or not. Such 
factors are the subsistence of a previous marriage, marriage within the degrees 
of prohibited relationship, and marriage between parties related as sapindas to 
a other. Broadly speaking such prohibitions are absolute. An annulment of 
marriage pre-supposes under the Act the existence of a voidable marriage, which 
but for avoidance by the parties will continue to subsist. The right is purely personal 
to the parties. Under section 12, the relief is available on grounds of impotence, 
unsoundness of mind at the time of the marriage, procurement of consent to the 
marriage of the bride or her guardian by force or fraud, and pregnancy of the bride 
at the time of the marriage by a person other than the petitioner. 


It is noteworthy that while impotence makes a marriage only voidable under- 
the Hindu Marriage Act, it is a ground for nullity under section 24 of the Special 
Marriage Act and section 19 of the Divorce Act. Impotence is different from wilful 
refusal to consummate a marriage. The latter constitutes under section 25 of the 
Special Marriage Act a ground for annulment of the marriage. Impotence is also 
different from sterility. The former is lack of ability to perform the sexual act 
while sterility is lack of ability to procreate children. 


Impotence may be organic or atonic, permanent or temporary. It may be 
ad hoc or special in reference to the spouse. It includes not only incurable structural 
defects in the organs of generation making sexual intercourse impossible but also an 
_ incurable mental state or aversion rendering impossible sexual intercourse with the 
other spouse. Modern trends in the matter of impotency as a factor destroying 
marriage are reflected in the American attitude towards the question, according to. 
which : “ Capability of consummation is an implied term in every marriage con- 
tract. It is so essential that on discovery of the entire incapacity of the parties for 
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gter may have a decree annulling the marriage ”1. 
Impotence is no generally for divorce but only for nullity of the marriage’. 
* Impotence must be either proved, or there must be facts from which it may be 
ifferred. Suspicio probablis will not suffice. The evidence should be such as to pro- 
duce a vehemens presumptio. There is no minimum standard of proof. Even uncorro- 
borated testimony may suffice if it can be believed, but it is safe to have corrobora- 
tion. The conduct of the parties subsequent to the wedding may be highly sugges- 
tive in the matter. Impotence as a ground for the annulment of the marriage 
should have existed at the time of the marriage and continued thereafter till the time 
of the petition’. 
Idiocy or lunacy of either party at the time of the marriage makes the marriage 


’ voidable. For judicial separation, however, it is unsoundness of mind continuously 


for not less than two years immediately prior to the petition. Similarly it is 
unsoundness of mind for three years and more that affords ground for divorce. The 
use of the expression ‘unsoundness of mind’ in reference to the last two reliefs, and the 
terms ‘idiocy or lunacy’ with reference to annulment is to pinpoint the fact that 
unsoundness of mind may be the result also of factors other than idiocy or lunacy such 
as schizophrenia, hallucination, mental depression, etc., which may not faked 
understanding of the implications of marriage and the obligations entailed thereby. 


Since the Hindu Marriage Act regards marriage as more consensual than sacra- 
mental, procurement of the consent of a party to the marriage by force or fraud 
becomes a ground for avoidance even as in the case of every contract’, 


Pregnancy of the bride at the time of the marriage by a person other than the 
petitioner avoids the marriage, if the petitioner could establish his ignorance of the 
bride’s condition at the time of the marriage, his abstaining from sexual intercourse 
with her since the time he acquired knowledge, and his having taken action within 
the specified time limit. The position is the same under the Special Marriage Act as 
well®. English Law also insists that if, with knowledge of the wife’s condition result- 
ting from misconduct on her part, the husband has sexual intimacy with her he will 
be deemed to have condoned the misconduct and disqualified himself from claiming 
any relief on the basis of such misconduct. 


Divorce.— According to the Sastras, a Hindu marriage did not admit of dissolu- 
tion. Even the death of either spouse does not dissolve the marriage. Customary 
divorces were however a ae S| where there was a definite procedure adopted in 
that behalf and they were not arbitrary or capricious. A Hindu marriage was also 
liable to be dissolved indirectly by reason of proceedings taken by a convert from 
Hinduism to Christianity under the provisions of the Native Converts Marriage 
Dissolution Act, 1866. In some States like Bombay and Madras, divorce had been 
introduced by legislation even before the passing of the Hindu Marriage Act. The 
latter Act has made available to Hindus all over India relief by way of divorce on 
specified grounds. These are : living in adultery ; conversion to another religion ; 
unsoundness of mind for not less than three years ; virulent and incurable leprosy 
for not less than three years ; affiliction with venereal disease for not less than three 
years ; asceticism ; being missing for seven years and more; non-resumption of 
cohabitation for two years and upwards after the passing of a decree for judicial 
separation ; and non-compliance with a decree for restitution of conjugal rights for 
two years and more after it was made. These are grounds common to both the 
spouses. The last two grounds will naturally be available only to the spousejat whose 
instance the earlier decree had been made, and, cannot be availed of by the spouse 
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the Hindu Marriage Act, (ii) the husband being guilty Siba 
‘of rape, sodomy or bestiality. It may be noted that degerti 
a ground for the dissolution of a marriage however long it may have 


Before granting relief, it is the duty of the Court to make every-é 
bring about a reconciliation between the parties*. The Court should also be satis- 
fied not only that there is ground for granting the relief ; but that where such ground 
is adultery that the petitioner has not in any manner been accessory to or connive 
at or condoned the act or acts complained of ; that there is no collusion between the 
parties ; that there is no unnecessary or improper delay in seeking relief; and 
that there is no other ground for refusing relief. Improper delay maybe tantamount 
to election or acquiescence. Where the delay is due to poverty or ignorance of 
rights, or absence abroad it cannot ordinarily be said to be improper. In the case 
of a Hindu wife, it may well be that if she had refrained from taking action earlier 
it was ‘because of an even forlorn hope of reconciliation with her husband or of his 
reclamation, and, in such circumstances, the delay, far from being improper will be 
considered as even laudable. Condonation implies reinstatement of the spouse with 
knowledge of the delinquency. Condoned fault will, however, be revived by fresh 
matrimonial fault though it is not of the same kind as the earlier one. A highly in- 
structive case in this context is Smith v. Smith?. In that case, the parties were married 
on July 7, 1945. A few days after the marriage the husband who was then serving 
with the armed force’ in Germany went back. In September, his wife informed him 
that she was pregnant. He was demobilised in January 1946, and he returned 
to England immediately. A room had been reserved for his wife in a maternity 
home from March 24, which would be consistent with the child being a child of 
the marriage. The child was however born on February 7. If it was a child be- 
gotten of the marriage it would at birth be only a seven months child. But actually 
ut was a full-time child. On February 15, the husband received an anonymous 
letter informing him that the child borne by his wife was a full grown child. The 
fact was confirmed by the mid-wife in attendance. Thereafter, when he met the doc- 
tor about it, he was advised to wait till his wife recovered and then to see and consult 
a solicitor. Instead of following the advice, the husband had sexual intercourse with 
his wife on February 25, and he did not tax her with having borne the child to 
another man till March 7. When on that day he did so she admitted the fact. In 
those circumstances the husband’s claim for relief was rejected. 


Section 14 provides that no petition for divorce can ordinarily be presented with- 
in three years from the date of solemnisation of the marriage*. An exception will be 
made, and the Court will grant leave to file such a petition earlier in cases of excep- 
tional hardship of the petitioner or exceptional depravity on the part of the respon- 
dent. Before,deciding to grant leave the Court should have considered the interests 
-of the” children,kif any, of the marriage and also whether there is any reasonable 
probability of a reconciliation between the parties before the expiry of the said three 
years. ‘These restrictions are presumably designed to prevent hasty recourse to legal 
proceedings before the parties have made a real effort to save their marriage from 
‘disaster. ‘The English practice in such cases is to file an affidavit along with the 
application for leave reciting not merely the grounds on which matrimonial relief is 
sought but also giving particulars as to the children of the marriage and of attempts 
at reconciliation. In deciding to grant leave or not, the Court will naturally act 
on the prima facts evidence contained in the application and the affidavit not only of 
the petitioner but also of the respondent if one is filed®. 
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The English Act bas not defined the terms ‘exceptional hardship’ and ‘exceptional 
depravity’. Nor has the Hindu Marirage Act doneso. In England, giving up of her 
employment by the wife on her marriage coupled with the husband indulging in loose 
life even within a few days of the marriage and deserting her will be regarded as an 
obvious case of exceptional hardship to the petitioner. When a man married a girl 
and almost immediately compelled her to take to an immoral life and profited by her 
earnings it was held to be a case of exceptional depravity’. Adultery of the husband 
and desertion in favour of another woman, adultery plus cruelty on his part, adultery 
within a few days of the marriage promiscuously, or with relations like his wife’s sister, 
or the wife’s maid-servant ; and, in the case of a woman, having a child by adultery 
etc. will be regarded as instances of exceptional depravity*. In India, in Meganatha 
V- Suseela’, the parties were Vannikula Kshatriyas and were married on July 7, 1955. 
According to the wife’s version, on the evening of the very day of the marriage the 
bride’s party came to know that Meganatha had some years earlier gone through a 
form of marriage with a Harijan girl, and that there was a son born of that union. 
On coming to know of this fraudulent suppression of the facts by Meganatha and his 
people from the bride’s party, she alleged that she had come away without the marri- 
age being consummated. An application was filed within three years of the marriage 
for its dissolution, and leave was sought under section 14. It was held to be a case 
of “exceptional hardship’ to the petitioner within the meaning of the section and leave 
was granted. 

aintenance and legal aid.—Section 24 provides for grant of maintenance 
pendente lite and the expenses of proceedings by one party to the other if the latter has no 
independent income to meet therequirements. It doesnot matter whichof the parties 
is seeking the main matrimonial relief. In a similar way, sectioh 25 makes provision 
for payment of permanent alimony and maintenance. Continuance of such main- 
tenance will be conditional upon the partyin whose favour an order has been made 
remaining without remarrying and further, in the case of the wife on her continuing 
to remain chaste and in the case of the husband on his not having sexual intercourse 
with any woman outside wedlock. Apropos of the object and p se of section 24 
and the enforcement of orders passed under that section, in Anita Karmokarv. Birendra 
Chandra Karmokar*, it is pointed out that inasmuch asthe path of execution is not an 
easy-going highway and provides no short cuts to the destination, to regulate the 
wife in a matrimonial suit in whose favour maintenance and expenses pendente lite 
had been ordered to be paid by her husband, to execution for realisation of the litiga- 
tion expenses, without staying the hearing of the matrimonial suit, may result in 
the suit itself being heard out hefore the expenses are realised ; that to hold that the 
levy of execution is the only remedy for enforcement of an order under section 24 may 
render such order nugatory and ineffective ; that the Court possesses an inherent 
power in the absence of any provision in the Civil Procedure Code to stay further 
proceedings in the matrimonial suit; and that the English practice followerd in 
matrumonial causes of staying the suit in such circumstancesis the best way of dealing 
with such a situation and should be applied in proceedings under the Hindu Marriage 
Act as a rule of justice, equity, and good conscience , there being nothing in the Act 
opposed to so staying the action for non-compliance with an order under section 24. 
_  Gonclusion,—The foregoing review indicates how a new Hindu matrimonial 
Jurisprudence is evolving in tune with the great changes happening in Hindu social 
life. Italso shows that the present trends disclose a bias in Seah of women in the 
matter of matrimonial reliefs ; that the principles and practices of the English 
matrimonial Courts can be invoked in so far as they are not inconsistent with the 
Hindu Marriage Act and will be helpful in the implementation uf the provisions of 
the”Act, as rules of justice, equity and good conscience ; and thai the practice being 
built up in awarding matrimonial reliefs represents a synthesis between the rules of 
English law and the provisions of the Hindu Marriage Act. 
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Hupu Law or Marriacz by S. V. GUPTA, ADVOCATE (O.S.) Bompay. Phib- 
lished by N. M. Treats (Private), Lro., Bombay, (1961). Price Rs. 15, ° 


This is a comprehensive book dealing with the personal law of marriage among 
the Hindus according to the Hindu Law applicable in India prior to the recent 
legislations codifying the Hindu Law and as laid down in the Hindu Marriage Act, 
1955. The subject is dealt with under two separate heads as the law before the Act 
of 1955 and as a commentary on the sections of the Act. The commentary and notes 
are simple and clear and would be useful to practitioners and parties alike. The print- 
ing and get-up of the book is good. 


Tae ELEMENTS or THE Law or Evwence by Vepa P. SARATHY, M.A., B.L. 
Published by Boox Lovers (Private) LTD., Hyderabad (A.P.) (1961). Price Rs. 6, 


This epitome of the Law of Evidence by a practising lawyer and lecturer in 
law, is a welcome addition to the literature on the subject. Students of law for 
whom it is mainly intended will find it immensely useful and practitioners could 
resort to it for a ready reference. The elucidation of the principles are at once 
simple and clear in the background of the statutory provisions. Havi 

to the scope of the work and its avowed object it is not loaded with any volume 
‘of case-law. But the principles of the law is stated in the language of well-known 
treatises on the subject by eminent jurists. 


INDUSTRIAL JURISPRUDENCE by S. R. Samant, Advocate, Bombay. Published 
by N. M. ‘Trmatu (Private) Lro, Bombay. Price Rs. 12-50 nP, 


The Law of Industrial Disputes has come to occupy a position, as important as 
any other branch of substantive or procedural law. Industrial disputes and their 
settlement is one of those socio-economic problems that are sought to be solved by 


islation and naturally one could expect a great deal of conflict not only between 
pieces to a dispute but in the view points and approach to the problem itself, 


This latest addition to the books on Industrial Law is an excellent guide to lawyers 
and laymen alike. It is not a commentary on the statutory provisions, The sta- 
tutory provisions in the Industrial Disputes Act is but a fraction of the law and 
Courts and Tribunals have gone into theories of oe e bert and welfare State, 
living wages and capacity to pay in deciding indus disputes, Hence before 
one could understand the scope of the abstract statutory provisions in the proper 
context one should have a knowledge of the basic concepts of an industrial dispute 
and negotiation. In the first part of the book the author has dealt with the 
historical development of industrial jurisprudence and the develo ment of legislatión 
in this country. In the second part he has dealt with the principles of the statutory 
provisions regarding the several PI of industrial disputes like hours of work, 
wages, Trade Unions, settlement of disputes, etc. Having regard to the scope of 
the work one could not expect in it a complete collection of the statutes, rules and 
case-law. The book in its own way is bound to be useful to lawyers, manage- 
ments and labour organisations. 


Træ Law or Sates Tax m Maneras by Messrs, N. Vardarajan and K. Krishna- 
murthi, Advocates, Madras. Published by P. V, VARADACHARI & Co., Madras-1 
(1961). Price Rs. 10. 


This is the latest commentary on the Madras General Sales Tax Act, 1959, 
‘by a practising lawyer and a well-known author of legal commentaries, o 
the sales tax legislation in Madras, and in other States as well, has been in the field 
for over two decades, the law has been subject to frequent changes to carry into 
effect the object and TO of the Legislature. The growth of case-law has also 
been enormous and ost every section and rule under the Act has come up for 
interpretation before the Tribunal and Courts, The constitutional validity of many 
of its provisions have also come up for decision, As in many other cases of simila 
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legislation the rules and notifications with their frequent amendments have compli- 
cated the law so much that laymen, the ordinary dealers, find themselves in a maze 
aseto what is the scope of the taxing statute. To add to the troubles the Central 
Sales Tax Act came into the field which created further complications. What was 
intended to be a simple process of levying a nominal tax on sale of goods to off-set 
the loss of revenue by the introdction of prohibition became a complicated and all 
comprehensive taxing statute, no less complicated than the Income-tax Act with 
the result in many States the earlier legislation had to be repealed and a compre- 
hensive legislation had to be introduced in the past two or three years. The Sales 
Tax Act of 1939 in Madras was repealed by the Act of 1959. 


Though on principle the new legislation is similar to the earlier one, yet its 
provisions are more elaborate and comprehensive. This handy commentary on 
the Act with reference to decided cases under the earlier Act is both welcome and 
timely. The Central Sales Tax Act and the rules and notifications under the new 
Madras Act are also included. The book has been commended by the Hon’ble 
Mr. Justice K. Srinivasan, Judge, Madras High Court. 


The inclusion of the text of the earlier Act and the rules would have enhanced 
the utility of the book as many cases pending may have to be decided under those 
provisions. 

Tue Common Law in Inpia: M. C. Setalvad, Attorney-General of India. 
Published by Stevens & Sons, Ltd. Agents: N. M. TRIPATHI (PRIVATE) LTD., 
Bombay. Price Rs: 16-80 nP. 


This ‘neatly got-up handy book is a re-print of the lectures delivered by the 
learned Attorney-General of India, Padmavibhushan Sri M. C. Setalvad. The 
lectures, being twelfth in the series, was delivered towards the close of 1960 under the 
auspices of the Hamlyn Trust in England, which has been created with the object of 
furthering of the knowledge of comparative mee The lecturers in the series 
include eminent jurists, like the Rt. Hon. Lord Denning, A. L. Goodhart, Q. G. 
Hon’ble Sir Patrick Devin among others. 


The administration of justice and growth of law in India for the past over 
two centuries has been on the foundation of the law of England. The English Law 
in its turn is based on what is familiarly known as Common Law, though there 
have been innumerable statutes taking the field over the centuries. In the inter- 

reation of the statutes also the Courts have drawn inspiration from the Common 
ae Though technically and in a strict sense we in this country could not claim 
to have a Common Law of India—at least after the advent of the Anglo-Indian Juris- 
rudence—still we have assimilated many of the principles of the Common Law of 
land into our system of administration of justice. It is indisputable that the 
law in our country to-day, barring some of the statutes and personal laws, both 
substantive and procedural, has its root in the principles of English Law. 


The author of these briliant lectures, an eminent lawyer and statesman, is with 
his extensive knowledge of law and practice eminently suited for the task that 
has been assigned to him. Within the limited compass of four chapters he has 

‘ven amine of information which is at once instructive and useful. Tracing the rise 
of the Common Law from its historical aspects the learned author has analysed 
the principles of civil and criminal law in India under different subjects both j= 
fic and general, like Transfer of property, Sale of Goods, Partnership and Gon- 
tract, Public Policy, Act of State, the scheme of Penal Code, exemptions from liability 
in criminal action, self-defence and so on and has traced their origin to the early 
law in England with anote on the deviations and differences, if any. The chapter 
on the Indian Constitution will be of special interest to lawyers, students of law 


and laymen alike. 
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GOA AND THE UNITED NATIONS. 
By 
S. Ramaswamy IYER, Senior Advocate, Supreme Court of India. 


It is a hopeful feature of the present time that events of international importanc¢ 
engage the attention and interest of larger numbers of people in the world than was 
the case formerly. It is a hopeful feature because only in that way it is possible 
that world opinion, broadbased and disinterested, could gradually come into its 
own as a guide to the conduct of nations, governments and statesmen in ‘international 
affairs. It is also a welcome sign of the times that knowledge of law, including 
International law, is fast spreading among the ordinary people, instéad of being, 
as it was till recent times, the monopoly of a few people, usually lawyers, Judges 
and administrators. It is a significant event that two eminent men among us jn 
India, Sri V. K. Krishna Menon, the Defence Minister and Sri B.P. Sinha, the 
Chief Justice of India, should have thought it necessary to expound ata New Delhi 
meeting International Law and the Law of the U.N. Charter to enable the general 
public here in India and elsewhere to understand the true position on the subject 
of Goa. D EE 


The proceedings of the Security Council on Goa are of considerable impor- 
tance for two reasons ; first, because India’s action in using force to end Portugal’s 
colonial possession of Goa though it has commended itself to a large segment of 
world opinion, has been criticised in certain quarters as a violation of the U.N. 
Charter, and second, events preceding and causative of India’s action as well as 
the proceedings in the Security Council, provide ample food for thought about the 
conditions in which the United Nations Organisation on which the hope of a large 
part of humanity for its peace and welfare has now come to rest, has been function- 
ing for several years now. ‘This should be a matter for concern for all citizens of 
the world. - , 


The events which led to the proceedings in the Security Council aré well known 
and may be briefly summarised to enable the reader to apply the provisions of the 
Charter to the facts which have attracted these provisions. For a long time past 
the aspirations of the people of Goa for self-government had been suppressed, ~ 
often with considerable violence, especially after these prople expressed their desire 
to be merged politically with the people of independent India with whom they 
have a great deal of affinity, racial, cultural, religious and economic. Suppression 
of national aspirations inevitably led to the deprivation of fundamental human 
rights and the use of violence and methods of disruption by the rulers. For nearly- - 
15 years all attempts and efforts on the part of the Indian Government to negotiate 
peacefully the end of Portugal’s colonial rule in Goa and to allow the people to 
achieve their desire to merge in the Indian Nation were repulsed by the Portuguese 
rulers who proclaimed their determination to continue their rule by force with all 
the resources at their command. In December, 1960, the General Assembly 
of the U.N. passed a resolution solemnly proclaiming the necessity of bringing to a 
speedy and unconditional end colonialism in all its forms and manifestations and 
referring in particular to Goa and other colonies of Portugal. Under the Charter 
Portugal was bound. to petal information to the U.N. about the condition of the 
people in Goa and her other colonies but Portugal refused to do so and set up a 
theory that these territories were not her colonial territories but a part of Metro- 
politan Portugal. In December, 1961, the U.N. General Assembly passed a 
resolution condemning Portugal’s conduct in this regard. The antagonism bet- 
ween the Portuguese and Indian Governments arising from these circumstances led 
to various troubles in their relations and the relations of the people of the two terri- 
tories. Apart from raids and incursions on Indian territory and unprovoked attacks 
upon Indian citizens, such as shooting and killing of fishermen in Indian waters, 
India had good reason to regard Portugal as a potential danger to the peace and 
security of India and her people. Though these facts were by themselves enough 
to justify a move on the part of India to end Portugal’s colonial rule there was another 
and far more serious circumstance dominating the whole situation. This was 
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the inaction of the U.N. and its authorities and their failure to terminate 
a situation fraught with danger to world peace. Early in the morning of 18th 
December, 1961, Indian troops marched into Goa and hardly met with any resis- 
tance and were welcomed by the ordinary people. The objective of this action. 

achieved in about 24 hours. On the same day, i. ¢., the 18th, Portugal moved 
the Security Council to ask India to withdraw her troops from Goa. A resolution 
sponsored by four members, namely, the U.S.A... U.K., France and Turkey, 
in support of Portugal’s motion was debated before the Security Council. There 
was another resolution moved by three members, Ceylon, U.A.R. and Liberia, 
to ask Portugal to negotiate peacefully with India the end of her colonial rule in Goa. 
The former resolution was supported by the votes of the four sponsors and three 
other members, namely, China, Chile and Equador. It was, however, lost because 
the Soviet Union, a permanent member, voted against the resolution along with 
three other members, viz., Ceylon; U.A.R. and Liberia. The effect of a permanent 
member’s vote against a majority resolution will be referred to presently. The 
latter resolution was supported by the vote of another member, the Soviet Union 
and was lost for want of a majority as the seven other members abstained from voting. 
During the debate the representatives of Portugal as well as India argued their 
respective cases. It was argued by some of thesupporters of the four-member reso- 
lution that India’s action was a violation of the Charter, because Article 2,, clause (4) 
lays down that « All members shall refrain in their international relations. from the 
threat or use of force against the territorial integrity or political independence of any 
state, or in any other manner inconsistent with the purposes of the United Nations.”’ 
The argument assumes that the provision enacts an obligation which is unconditional 
and unqualified—subject to no just or proper exception or justification. It would 
be u to refer to the scheme and some of the salient provisions of the Charter in 
order to show the error in this assumption. It is well known that during the last 
few months of the Second World War the representatives of the allied powers. 
and their supporters met in a Conference in San Francisco to draft a Charter for 
establishing a world organisation to be called the U.N.O. The Charter was signed. 
in June, 1945, by the representatives of the Governments of about 50 States who be- 
came the original members of the U.N.O.; with the addition of members since then. 
the membership now stands at 103. The Charter begins with an eloquent Preamble 
that “We the peoples of the United Nations, determined to save succeeding genera- 
tions from the scourge of war, which twice in our lifetime has brought untold sorrow 
to mankind, to reaffirm faith in fundamental human rights, to establish conditions. 
under which justice and respect for the obligations arising from treaties and other 
sources of International Law can be maintained” and after a further statement of 
aims concludes thus : ‘four respective Governments through their representatives 
have agreed to the present Charter and do hereby establish an international orga- 
nisation to the known as the U.N.O.” 


Chapter I states the Purposes and Principles of the U.N.O. The Purposes are 
stated in Article 1 and are four in number. The first three of them are material 
in this context. They are: (1) the maintenance of international peace and secu- 
rity and the suppression of acts of aggression or other breaches of the peace ; (2) 
the development of friendly relations among nations based on respect for the prin- 
ciple of equal a he and self-determination of peoples ; (3) the promotion and 
encouragement of respect for human rights and fundamental freedoms for all. 
The Principles of the Organisation are stated in Article 2 and are seven in 
number : (1) The Organisation is based on the principle of the soverign equality 
of all its members. (2) All members shall fulfil in good faith the obligations 
assumed by them under the Charter. (3) All members shall settle their internatonal 
disputes by peaceful means. (4) Article 2 (4) set out already. (5) All members 
shall give to the United Nations every assistance in any action taken by it. (6) 
The duty of the Organisation with regard to the States which are not its members. 
(7) The Charter shall not authorise the United Nationa to intervene in matters 
within the domestic jurisdiction of any State: The Charter then proceeds to set 
out the details of the Organisation which it proposes to establish. Chapter IL 
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deals with membership and Chapter III with the organs or agencies of the U.N.O., 
two of which concern us here, viz., the General Assembly and the Security Council. 
The General Assembly consists of all the members and is a gathering of the world’ 
community in miniature, the first great approach to “The Parliament of-Man ” 

of the poet’s vision. Its functions are deliberative. `It can consider matters, 

including international peace and security and make recommendations to the 

Security Council or to the members concerned. Its decisions on important mat- 

ters require a two-third majority. The Security Council consists of 11 members, 
five of whom are permanent, viz., the U.S.A., U.K., France, the Soviet Union and 

China ; and the other six are elected for terms of two years by the General Assembly. 

On procedural matters its decisions require a majority of seven votes and on other 
matters a majority of seven votes which should include the affirmative votes of the 

five permanent members. The result of this provision is the veto of a permanent 
member which will defeat any decision of a majority of the Council. The Security 
Council is entrusted with the primary responsibility for the maintenance of interna- 

tional peace and security. In discharging its duties it is required to act in accordance 

with the purposes and principles already stated. Under Chapter VI it is given the 
power to bring about a pacific settlement of disputes between nations which are 

likely to endanger the maintenance of international peace and security. If this 
1s not successful the Council has under Chapter VII the power to decide whether 

there is a danger of this kind and to take action to maintain international peace and 

security. ‘This action may take the form of enforcement by way of economic or 
other sanctions, or in the last resort, the use of force by land, sea or air against the 
nations concerned. For this purpose the Security Council can call upon other nations 

to contribute their armed forces. Article 51 lays down that action cannot be 

taken against a State which exercises its inherent right of individual or collective 
self-defence against armed attack. This right enures until the Security Councif 
has taken the measures necessary to protect the member. 


The provisions set forth above support India’s position that she has not violated 
any rule of the Charter. The reasons may be stated thus : First, the Charter whose 
object was to establish a world organisation referred to its basic purposes and principles 


and proceeded to describe its constitution, membership, agencies, as well as the . 


powers and functions of these agencies. It is not intended to be a Criminal Code 
or anything like it containing rules defining the legal obligations of members with 
the penalties or disadvantages that would follow from a violation of any of these 
obligations. Article 2 (4) and other clauses in the Article do not purport to be of 
this character. The Article is too wide and unqualified in its terms to be considered 
as indicating a legal or enforceable obligation. This is because in applying these 
and other principles the Secretary Council is bound under Article 51 to exclude 
cases of the use of force in self-defence which would therefore be a lawful justification. 
Second, the Security Council would be acting legitimately and within its powers in 
recognising other justification as well. The right of self-defence which is stated in 
Article 51 is of a very limited scope and it would not include the mode of defence by 
way of anticipating and averting danger. In international affairs it is a very common 
thing for nations and for leading and civilised powers to take the offensive in order 
to avert danger if the element of surprise is essential for success. There have been 
several instances of this in the past. Self-preservation is stated in leading text books 
to be a customary right and spoken of as a fundamental right of States, Surely, 
this right has not been taken away by the Charter. Thirdly, there may be other 
justifications besides those mentioned above. If, for instance, the rulers of a State 
are planning genocide on a large scale (say, the Jews in Central Europe or some tribes- 
men in the Congo), it would be sheer humanity and would, it is submitted, be lawful 
for a neighbour state to take quick action by use of force to prevent the tragedy. To 
wait for the intervention of the Security Council or even to inform it in advance 
might have the effect of hastening the slaughter. Action of this kind is justified in 
Jaw on the principle of necessity of which self-defence or self-preservation is one 


particular application. In the present case these defences are made out by all the ~ 


facts together with the inaction by the U.N. authorities making India’s action inevit- 
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able, to which reference is made later. In the ordinary Civil and Criminal Law 
necessity is a well known defence and justifies such acts asa person pulling down 
houses to prevent a conflagration spreading or the captain of a ship in troubled 
watefs throwing goods overboard to save the ship. Fourthly, the Council has the 
diseretion either to use its powers of enforcement or to decline todo so. ‘Therefore, 
there is no legal obligation under the Charter which is enfoceable by means of a 
penalty or punishment which in the case of a penal statute necessarily follows a 
breach of duty. The Security Council may decide not to take any action for various 
reasons, such as, that the interests of justice do not require it, or that the 
aggression or breach of the peace is of a trifling character. In the present case 
the inteiests of justice weigh heavily against Portugal because she had been 
holding Goa as part of her territory in abuse of her trust for its people and 
in opposition to the Resolution of the U.N. General Assembly. Fifthly, the 
Security Council can take enforcement measures only in the case of a threat 
to the peace, a breach of the peace, or an act of aggression of such a character 
that it is likely to endanger the maintenance of international peace and security. 
Therefore, the use of force forbidden by Article 2 (4) is not per se illegal. Sixthly, 
there are no definitions of terms and phrases in Article 2 (4) or Article 51, or else- 
where in the Charter. A legal obligation is one that is enforceable by an authority 
competent for the purpose and is rarely found in this vague and nebulous form. It 
is usually characterised by precision and stated with the exceptions and justifications 
in order to be a guidance to the persons concerned. Lastly, the other principles 
stated in Article 2 are of a similar character, wide and unqualified. Among them, 
the first is the sovereign equality of all members. This is only a broad statement of 
policy or ideal because the Charter itself proceeds to introduce inequality by making 
a difference between permanent and other members and the effect of their votes in 
the Security Council. This is indeed a very serious derogation from the principle 
of equalty. The following passage occurs in a reputed text book on International 
Law (Oppenheim edited by Lauterpacht, 8th Edition, 1957, page 231, also pages 
279-80) : “ The Charter of the United Nations, although professedly based on the 
principle of sovereign equality of states, embodies far-reaching derogations from the 
conception of equality of states in the accepted sense”. ‘The second principle of 
the Charter, namely, the duty of members to fulfil their obligations in good faith, 1s 
far too vague and general to be considered as a legal or enforceable obligation and 
sounds more like an ethical precept. The third principle, about the duty to settle 
disputes by peaceful means, is of a similar character. If such settlement is found 
impossible, what then? The Indian Government had tried to do it for 15 years. 
The last principle about non-interference of the U.N. in matters of domestic jurisdic- 
tion has again been departed from in many important cases as where Governments of 
States violate the fundamental freedoms of their own subjects deprive them of their 
human rights, commit the crime of genocide, ¢.g., elimination of Jews or practise 
racial discrimination as in South Africa. There have been International Conven- 
tions, ¢.g., the 1948 Convention on the prevention and punishment of genocide and 
resolutions of the General Assembly on some of these matters. That the principles 
mentioned in the Charter are no more than statements of policies and objectives, 
and not precise formulations of legal or enforceable obligations, would be clear also 
from the following facts. The International Law Commission (I.L.C.) which was 
established in 1947 by a resolution of the General Assembly in accordance with 
Article 13 of the Charter prepared a draft Declaration of Rights and Duties of States, 
and some of the 14 articles in the Declaration were a repetition or amplification of 
the principles of the Charter including Article 2 (4) under discussion. ‘There is no 
need to prepare a code enacting’ these duties if the Charter had already done it. 
‘The draft Declaration was passed by 11 votes against 2 in the I.L.C. and was sent in 
1949 to the members of the U.N. for their comments, but very few comments came. 
As a result of this and of a general feeling among the members the matter was dropped. 
In 1957 the I.L.C. attempted to define aggression and the attempt failed on account 
of difference of opinion on the subject . While the Charter was under discussion 
at the San Francisco Conference the proposal to codify the rules of International 
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Law was made by several members and the result was Article 13 of the Charter ° 
dealing among other matters which the development and codification of Internatipnal 
Law. Obviously this part of International Law unlike ‘other parts of it on which 
codification by means of Declarations and Conventions has been proceeding, is sfill 
in a very, undeveloped state and notripe for any precise formulation of rules. 
In his annual report to the U.N. General Assembly , dated the 17th August, 1961, 
(U.N. Review September, 1961, page 14) the late Secretary General Dag Hammar- 
skjold, referred to International Law on Article 2 (4), Article 51, aggression and 
other matters being “‘still at a very early stage’? and observed , ‘“‘ The organisation 
has several times had to face situations in which therefore the rights and wrongs in 
a specific case of conflict have not been clarified. It would be a vitally important 
step forward if wider agreement could be reached regarding the criteria to be applied 
in order to distinguish between legitimate and illegitimate use of force”. This 
shows certainly that the restricted right of self-defence under Article 51 is not the 
only criterion of the legitimate use of force. The history of the phrase ‘ Purposes 
and Principles’ in the Charter also militates against the theory that the principles 
enact | obligations of members. The phrase comes down from the United 
Nations Declaration signed at Washington on 1st January, 1942, by President 
Roosevelt, Winston Churchill, and the leaders of Russia and China, to which 20 
and odd other Governments fighting the Axis powers expressed their adherence. 
The Declaration referred to the common programme of the purposes and principles 
embodied in the Joint Declaration signed on the 14th August, 1941, by President 
Roosevelt and Prime Minister Churchill, somewhere in the Atlantic and therefore 
spoken of as the Atlantic Charter. This Charter referred to the common principles 
in their national policies and to their hope of establishing a peace which will among 
other things afford freedom from fear and want and a wider and more permanent 
system of general security. Among the principles were abandonment of the use of 
force by all nations, disarmament to prevent aggression and the right of every people 
to choose their own form of Government: It could hardly have been the intention 
of the authors of these documents which came into existence during the dark phases 
of the war for enlisting support from friendly nations for the war effort, to define the 
legal obligations of members of a world organisation which could have been only 
dimly envisaged and was in the region of hope. Therefore the only course that 
could be adopted in the Charter was to have a statement of basic principles as in 
Chapter I and leave it to the Security Council entrusted with the grave responsibility 
for maintaining world peace to apply these pinciples to particular situations in the 
ight of all just defences and justifications. ‘Therefore the charge of violation of the 
er in which there is implicit, a suggestion of there being a precise enforceable 
obligation, the breach of which woul amount to an offence under International 
Law as well as a moral offence, is totally unjustified in the present case. This is 
further confirmed by the decision of the Security Council rejecting the four-power 
resolution. The decision was in accordance with the minority vote which was 
supported by valid reasons put forward by the four members who voted against the 
resolution. The decision is also in accordance with a very large body of world 
opinion and it would be a strange position that there should be any great divergence 
between such opinion and the law of the U.N. whose aim is to give effect to the 
opinion of the international community. It should also be mentioned that none of 
the four members who voted against the resolution had any commitments in the 
matter or any alliances or pact with India. This cannot be said of the members 
who supported the resolution. Since this matter brings into prominence the veto 
provision in the Charter it may be useful to mention here how it came into the Char- 
ter. Various proposals and declarations for setting up a world organisation had 
been made during the war beginning with the Atlantic Charter in 1941 and ending 
with the Dumbarton Oaks Proposals in 1944 which contained a draft of the Charter. 
Early in 1945 Marshal Stalin, President Roosevet and Winston Churchill met at 
Yalta in the Crimea and arrived at an agreement on various matters, one of which 
was the veto provision as it now finds a place in the Charter. Whether they foresaw 
the present state of international relations or their possibility or not, it is quite 
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* evident that they realised the need for unanimity among the big powers to enforce 
the decisions of the Security Council on offending members. The need for unanimity 
is algo evident from Articles 46 and 47 of the Charter which provide that the Security 
‘Cauncil would have the assistance of a Military Staff Committee for using its armed 
forces for enforcement of its decisions and this Committee is composed of the Chiefs 
of Staff of the five permanent members. It is unthinkable that any use of armed 
forces for enforcing a decision which runs against the wishes of one of the big powers 
is possible at all. In this particular case the Soviet vote like the votes of the other 
three members was the expression of an independent opinion arrived at on the merits 
of the dispute. The minority opinion in the Council has prevailed in accordance 
with the provisions of the Charter and supports the legality and propriety of India’s 
attion in Goa. The exercise of the veto thus saved the U.N. from causing what 
-would be in the estimation of large numbers of people in the world a serious mis- 
carriage of justice. 

The proceedings of the Security Council and the events preceding them cannot 
fail to make people reflect upon the state of world affairs in which such a situation 
should arise at all. One cannot help asking why the two great authorities of the 
U.N., the General Assembly and the Security Council, should:not have acted in 
time to prevent the continuance of Portugal’s rule or misrule in Goa. Not merely 
did the Security Council fail to act in time but turned down the three-member resolu- 
tion during the present proceedings. The Charter, in so many places, gives expres- 
sion to the aim and purpose of the U.N. in helping subject people to achieve self- 
government and to prevent the deprivation of their hana rights and freedoms. It 
has a special Chapter (XI) about non-self-governing territories and the first article 
is Article 73 which declares that ‘‘ The Members of the United Nations who are 
administering these territories in which peoples have not attained a full measure 
of self-government, recognise the principle that the interests of the inhabitants of 
these territories are paramount and accept as a sacred trust the obligation to pro- 
mote to the utmost within the system of international peace and security established 
by the present Charter the well-being of the inhabitants of these territories” . and 
to this end various steps are to be taken. One of them is that the administering 
government should supply to the U.N. statistical and other information relating 
to the economic, social and educational conditions in their territories. ‘The history 
of the Charter, as well as the declarations even during the First World War by Presi- 
dent Wilson and during the Second World War by the Allied Powers were all 
directed to assure the non-self-governing peoples about their future and invite their 
co-operation in the prosecution of the wars. What has been happening in Goa is an 
absolute mockery oft the high principles of the Charter and the previous Declarations. 
It does not also tend to the advancement of the purposes and policies of the Charter 
that important and integral parts of it do not obtain from the responsible authorities 
of the U.N. their proper implementation and realisation. It is quite evident that 
if these authorities and the men of influence in them do not “ fulfil in good faith ” 
their obligations under the Chapter the result cannot conduce to the proper func- 
tioning of the U.N. 


The cause of this unfortunate phenomenon in world relations is well known. 

It is what we call the ‘cold war’ which has been going on for several years now. 
Several evils have resulted from it, among which are military pacts and alliances 
among particular members and the use of their voting strength in the U.N. to give 
or deny support for causes on grounds other than their merits. This manner of the 
use of the U.N. cannot fail to impair its efficiency for achieving its great aims and 
purposes. In a recent article of his, Walter Lippman (see the ‘ Hindu’ of gth 
January, 1962) referred to the problem created by Portugal’s firm denial that there 
was any peaceable method of her doing what Britain and France had done about 
the rest of the Indian continent and he proceeded to observe as follows: ‘‘ Goa 
- points up sharply, as I remember from many talks with him, John Foster Dulles 
worries about what he regarded as one of the great defects of the U.N. Charter. 
In his book ‘ War or Peace’ which was published in 1950 before he was Secretary 
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of State and was still an adviser to the Truman administration, he wrote that ‘ the 
possibility of peaceful change is a fundamental prerequisite to peace’ for ‘ if we set 
up barriers to all change, we make it certain that there will be violent and exploswe 
‘change ’.”” Mr. Lippman proceeded to say “that is what happened to Goa. Dr, 
Salazar set up barriers to all change and after fifteen years there was a violent and 
explosive change.” Here is a confirmation from a distinguished publicist in the 
United States where there have been many critics of India’s action in Goa, that in 
the manner in which the Charter has been allowed to operate, what happened in 
Goa was inevitable. But, if one may take leave to differ from so experienced a 
journalist as regards the alleged defect in the Charter, the better view appears to 
be that the defect is not in the Charter but outside it, that is, in the conditions in 
which the U.N. is now functioning. The Security Council could have, and accord- 
ing to the present writer’s view, should have, taken action against Portugal on the 
ground that her continuance in Goa constituted a threat to the peace. The General 
Assembly could have also recommended suitable steps to implement its resolution 
on Goa. It is interesting to note that Walter Lippman in a later article (see the 
“Hindu ’ of 26th January, 1962) observed that Dr. Salazar’s policy in his colonies 
is a menace to public peace—precisely the position taken by Mr. Valerian Zorin, 
the Soviet delegate, when he told the Security Council that what the Council should 
be doing was to use sanctions against Portugal for her violations of the Charter and 
her disregard of the General Assembly’s Resolutions. Even on the assumption that 
Article 2 (4) lays down a rule laying down a legal obligation it is for the Security 
‘Council which is invested with the quasi-judicial powers of decision and enforcement 
ta apply the rule consistently with the other principles in the Charter and carry out 
its dominant intent and purpose, namely, self-government of subject people. There 
are no defects or difficulties in the Charter in the way of the Council exercising its 
functions in this way. Defects and omissions in Statutes and Constitutions are not 
unusual and Courts of law have repeatedly used their powers of interpretation to 
promote the cause of justice and public welfare. ‘The manner in which the American 
‘Constitution framed about a century and a half ago has been interpreted. by eminent 
Judges of the Supreme Court of the United States to meet new and unpredictable 
situations is a most instructive chapter in the judicial history of the world. 


If the view pressed by critics in the United States that the use of force by India 
is forbidden by Article 2 (4) of the Charter it is difficult to explain how the threat 
‘of force also forbidden by the Article is so frequently employed as a weapon of the 
cold war. In 1956 Secretary of State Dulles made a statement called at the time 
“° The Brink of War Statement ” to the effect that the U.S. averted war by threaten- 
ing the use of force, including nuclear arms, against Communist countries interven- 
ing in the Far East, Formosa, Korea or Indo-China, and in deterring them by such 
threat in advance of their intervention. He told the press, “ of course, we were 
‘brought to the verge of war and the ability to get to the verge without getting into 
the war is necessary’. He also stated that war had been averted by the deterrent 
‘effect of the Congressional resolution authorising President Eisenhover to use force 
in the event of Communist attack on Formosa. The only possible method of re- 
‘conciling the policy of deterrence by threat of force with the Charter appears to be 
‘on the basis that Article 2 (4) does not lay down any rule of law and is subject to a 
wide range of exceptions. 


The reasons given above appear to justify the conclusion that India has not in 
the present case violated any rule of the Charter or of International Law or morality. 
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KERALA AGRARIAN RELATIONS ACT (1960). 

[Definition of ‘family’ and observations of the Supreme Court in Kunhikoman and 
others v. The State of Kerala. (Writ Petitions Nos. 114 and 115 of 1961 on the 
Constitution validity of the Kerala Agrarian Relations Act of 1960.) 

By 
C. S. SUBRAMANIYA Atyar, Advocate, Madras. 


The Kerala Agrarian Relations Act of 1960 was passed by the Kerala Legis- 
lature as an improvement of the original Kerala Agrarian Relations Bill of 1957- 


In the original Bill, the term ‘ family ’ was defined as “‘ A joint Hindu family, 
Marumakkathayam Tarwad or Tavazhi, Ilom, Kudumba or Kavaru, and in the 
case of any person who has separated from any such family, or in the case of a 
person not governed by the Mitakshara, Marumakkathayam, Namboodri or 
Aliyasanthana law, shall include husband, wife, unmarried sons and daughters.” 


By this definition, the scheme permits and recognises each one of the above 
mentioned persons (husband, wife, etc.) as a unit styled ‘family’ as each one on 
separation, will have the right to hold fifteen acres of double crop nilom or its equi- 
valent. This definition does not make any discrimination among the members of 
the family regarding allotment of lands. The unmarried adult son can have fifteen 
acres on partition as he constitutes a separate unit on partition. 


In the amended Bill, as passed by the Kerala Legislature in 1960, the term 
“Family” was defined thus :—‘“‘Family ” means husband, wife and their unmarried. 
minor children or such of them as exist. This has left out the married son’ as well 
as the married daughter, and has also left out the unmarried adult son and unmarried 
adult daughter from the definition of family, and by another section, recognised 
only the unmarried adult person, who is entitled under section 58 (b) only to have 
a maximum of 74 acres of double crop nilom or its equivalent. 


While the definition of a ‘ Family ’ in the original Bill to some extent adopted 
the Hindu Law concept of family, though not in its entirety, the definition of ‘family” 
as finally adopted, completely ignored the Hindu Law concept, and made it an artifi- 
cial unit by which, in the words of the Supreme Court of India in Kunhikoman v. State 
qf Kerala, ‘‘ Discrimination is therefore writ large on the consequences that would 
follow from the provisions of section 58 (1). We are therefore of opinion that sec- 
tion 58 (1) is violative of the Fundamental Right enshrined in Article 14. As that 
section is the basis of the entire Chapter III, the whole chapter must fall with it. This 
would be an additional reason why Chapter III should be struck down as violative 
of Article 14, in its application to ryotwary lands which have come to the State 
of Kerala from the State of Madras.” 

Now, the question arises, whether by the amendment to Article 31-A of the 
Constitution of India, the State Legislature has the right to change the notion of a 
family from its Hindu Law concept into an artificial and heterogenous one. 

Article 31-A of the Constitution of India authorises acquisition by the State of 
any estate or any rights therein or the extinguishment or modification of any such 
rights even though they are inconsistent or takes away or abridges any of the 
rights conferred by Article 14, Article 19 or Article 31. 

That means, that the estate or rights therein can be acquired, extinguished or 
modified. The change effected can relate only to the property, but not to the rights 
of persons inter se. ‘The personal rights, as distinguished from the right to the nature 
of the property, cannot be affected by it, ¢.g., a freehold right may be extinguished 
or modified as a leasehold right, or a permanent occupancy right, or as an inam 
grant for some years, or converted into a license, but that cannot operate as a piece 
of legislation determining or varying or modifying the shares or the individual rights 
of persons inter se or family so long as the existing personal law has not been amended. 
by a competent Legislature. 





1. W.P. Nos. 114 and 115 of 1961. 
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Further, the acquisition, extinguishment or modification can affect only rights 
newly conferred by Article 14, Article 19 or Article 31, and not pre-existing rights 
which are only recognised, and not granted or conferred, by Article 14, Artitles1g 
and Article 31. The Hindu law right to property is a vested right by birth of im; 
memorial usage, and the equality of shares in a Joint Hindu Family by partition, 
cannot be discriminated against or modified except by Central Legislation, and. 
so long as the Hindu Law principle of equality of shares is unmodified by the 
Central Parliamentary legislation, nothing sanctioned by the amendment to Article 
gI-A can take away the prinoiple of equality of shares, and any defenition of a 
‘Family’ artificially made in order Be een and surreptitiously to bring the 
legislation under Article 31-A, and being wholly opposed to the principle and spirit 
of Hindu Law, is wholly unwarranted, and ultra vires of Article 31-A and the Constitu- 
_ tion of India, irresepective of whether the property affected is ryotwari or comes: 

under the definition of ‘estate’. 

To interpret the clause so as to mean that the amendment to Article 31-A 
permits an artificial definition of a family in order to discriminate in allotment of 
shares of members of a family though contrary to Hindu Law, and as being enabled 
by the term ‘ extinguishment or modification of rights’ is to commit a fraud on the 
Constitution of India. 

Extinguishment, or modification of the conception of a family for the purpose of” 
extinguishing or modifying property rights is not a right contemplated or given by 
the amendment to Article 31-A and the language of the amended Article 31-A which 
speaks of atonement of inconsistency with Article 14, 19 or Article 31 speaks of only 
rights newly conferred by those Articles and not those pre-existing on the date of the 
Constitution. According to Hindu Law, the existence of joint Hindu family 
property is not necessary for the Constitution and concept of a joint Hindu family.. 

The State Legislature by adopting such an artificial definition, is trying to achieve 
by indirect means what it could not achieve by direct means, in order that an un- 
equal allotment of property may, surreptitiously be clothed with the mail coat of 
‘ estate’ and immune from attack. 

The absurdity of reading the Amendment to Article 31-A so as to mean that 
‘nothing whatsoever that is done by the Kerala or Madras Legislature that would 
completely destroy or exclude the Fundamental Rights Chapter of the Constitution of” 
India in its application to these States, —(may be in regard to one species of property) 
could be questioned, would be wholly committing a fraud on the Constitution of 
India, which has not permitted under Article 368 of the Constitution, an amendment 
which sould totally destroy the fabric and spirit of the Constitution, and thereby not- 
in fact an amendment at all, but an entire revision of the Constitution of India, not con- 
templated or authorised by Article 368 of the Constitution of India. In this sense,, 
the validity of the amended Article 31-A itself is open to question and in my opinion, 
the observations of the Supreme Court in regard to the defenition of ‘ family’ is 
vital to the whole scheme of the Act of 1960 and as such the whole of the chapter, 
relating to the definition must be struck down irrespective of its application being 
dependant on the nature of the property, whether.estate or ryotwari. 

Some of the aspects of this observation of mine may undoubtedly lead to a further 
clarification of the Supreme Court judgments in the two writ petitions filed in 
relation to Kerala Agrarian Relations Act of 1960 in order that the two judgments 
may be interpreted as one consistent and mutually related findings, with regard to ^ 
the consequences that would flow from the invalidation of the definition of family in 
the Act, and from the standpoint of the preservation of Fundamental Rights in our- 
Constitution which can only be amended, but not completely excluded or extinguished 
by an amendment under Article 368 (Vide my observations in the book, ‘ Planning 
The Indian Welfare State’). 

To sum up, it is my humble opinion that the validity of the amendment to 
Article 31-A itself is open to question, and even if it is assumed to be valid, the defini-- 
tion of a ‘ family’ as adopted by the Kerala Legislature, is ultra vires of amended. 
Article 31 -A and the Constitution. 





‘ 
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j A NOTE ON POLICE STANDING ORDERS 715 AND 724. 
By 
V. SRIRAMAMOHANA RAO, 
Chief Law Instructor, Police Training College, Anantapur. 


Police Standing Order 715 is contained in the Chapter relating to the conduct 
«of cases. Police Standing Order 715 reads thus —‘‘ When a case is posted for 
hearing, the Magistrate should be requested to issue the summonses to such of those 
witnesses as could be examined on the day in consultation with the Prosecutor in 
-charge of the case. Subsequently, when summonses are received they should be 
served on the witnesses in good time, and the served summonses returned to reach 
the Court at least a day before the date of hearing........ 


The above provision enjoins the Prosecution to obtain summonses for the pro- 
-duction of the prosecution witnesses. But section 251-A of the Code of Criminal 
Procedure the provision relating to the trial of warrant cases instituted on Police 
Reports does not authorise the Magistrate to issue summonses to the Prosecution 
for production of its witnesses. Section 251-A is unambiguous in this respect as it 
clearly recgonises the right of the accused to apply for summonses for the produc- 
tion of documents or witnesses. Police Standing Order 715 is opposed to the true 
tenor of the amended Criminal Procedure Code, that is, section 251-A as there 1s 
no provision in the Code for issuing summonses to the prosecution. It is the duty 
of the prosecution to produce its witnesses on the date of the hearing. Section 
244, Clause (1) also runs in the same vein. 1961 Criminal Law Journal, page 331, 
(Allahabad) is an authority for the above proposition. Police Standing Order 
715 casts a duty on the prosecution to request for summonses for production of its 
‘witnesses. ‘Therefore, this Standing Order has to be suitably amended as so to bring 
the same in unison with the provisions of the Criminal Procedure Code. 


Police Standing Order 724 :—Regarding withdrawal of police cases in Courts, 
under section 494 of the Criminal Procedure Code, it is only the Prosecutor who 
‘can enter a nulle prosecque in Courts. Section 494 states ‘that any Public Prosecutor 
may with the consent of the Court, in cases tried by jury before the return of the 
verdict—withdraw from the prosecution of any person.’ Police Standing Order 
724 authorises the Public Prosecutor to consult the District Magistrate in grave 
cases. In cases of simple nature the Superintendent of Police may authorise the 
withdrawal of cases. The Andhra Pradesh Police Manual does not afford a clue 
in ascertaining which are grave cases and which are not. Police Standing Order 
42 which insists on personal inspection of grave crimes by the Sub-Divisional Officer 
mentions a list of grave offences. But the said list is not exhaustive. Because, 
theft becomes a grave crime if the value of the property lost exceeds a particular 
sum. (Rs. 2,000). In what cases, the District Magistrate has to sanction with- 
-drawal and in what cases, the Superintendent of Police may withdraw the case is 
therefore not clearly provided for. 


A clause may be added to Police Standing Order 724 so as to explain what 
are grave cases and what are not so that the proper authority in withdrawal cf 
‘particular cases can be ascertained with reasonable certainty and without delay. 


qT] THE MADRAS LAW JOURNAL. 25 ` 


BOOK REVIEWS 


Eassays IN CONSTITUTIONAL Law, by R. F. V. Heuston. Published by STEVENS 
‘AND Sons, Lro., Lonpon. Agents in India, Messrs. N. M. TRIPATHI (PRIVATE) e 
-Ltp., Bombay. Price Rs. 33-60 NP. 


The English Constitution is the father of several democratic constitutions of the 
Modern World. It has a tradition and value of its own and is unique in that it is 
unwritten. But its principles are so well-settled and followed over the countries 
‘that almost all later written democratic constitutions have adopted them into their 
‘own, 


The book under review is an excellent epitime of the principles of the English 
‘Constitutional Law of the present day. The early concepts of Parliamentary So- 
verignty had to be re-assessed with the growing administrative rules and quasi- 
judicial Tribunals which have become an inevitable necessity in modern forms of 
‘Government, The great institutions in England, the House of Lords, the Privy 
‘Council and the Courts of Appeal have had the occasion and duty to make a distinc- 
tion between the sovereignty of Parliament as a legislative body and as an adminis- 
trative body. The academic principles of constitutional law as enunciated by the 
early political philosophers and historians like Hobbes or Bagehot had to be 
geared to modern legal concepts and the classic works of Ansen, Dicey and 
Keith, among others, came into the field. The book under review is a welcome 
addition to such literature on the subject. 


The author has dealt with a vast and complicated subject in a concise and 
clear way. The work, is divided into several chapters each dealing with a parti- 
cular concept of English Constitutional Law, viz., Sovereignty, Rule of Law, 
Prerogative, Parliamentary privilege, Personal liberty and Judicial control. Students 
of law, Constitutional lawyers and parliamentarians will find the essays most 
anstructive. 

Opcers’ PRINCIPLES OF PLEADING AND Practice, by B. A. HARWOOD AND 
G. F. Harwoop, 17th Edition: Published by STEVENS AND Sons, Ltp. LONDON. 
AGENTS : Messrs. N. M. Triparar (Private), Lro., Bombay. Price Rs. 44. 


Since the appearance of this classic work on Pleadings and Practice in 1890 
it has gained a name and reputation and has been used by generations of students 
and lawyers. To practitioners in India Odgers on Pleadings on the Civil Side and 
Archbald on Criminal Practice have almost become a by-word. Though we are 
governed by the Code of Civil Procedure and the Civil Rules of Practice, which are 
both elaborate and exhaustive, still the basic concept of the Civil Procedure Code 
has been taken from the English Practice. Even to-day in matters of interpretation 
of our Code and rules resort is had to the Supreme Court Practice in England. 


This latest edition of this classic work is most welcome. ‘To practitioners in 
this country it still gives a mine of useful information. The precedents given at the 
end of the book are at once short and instructive. The Chapters relating to topics 
like impleading of parties, joinder of causes of action, set off and counter-claim, 
discovery and interrogatiories, originating summons, etc., will be specially useful 
to practitioners. Junior practitioners and students could resort to no better book 
for a grasp of the principles of practice and procedure in civil Courts. 


Latin For Lawyers—Third edition. Published by SWEET AND MAXWELL, LTD., 
Lonvon. Acrents: N. M. TRPATH (Private) Lro., Bombay. Price Rs. 16-80 nP. 


The language of lawyers and law Courts has still the touch of the ancient. Both 
for its brevity and terseness resort is had to latin terms in our pleadings. Latin 
maxims are also quoted very often in arguments and judgments to establish certain 
axiomatic principles of law. This neatly got up and well-printed book gives a course 
of instruction in latin from which it is easy to acquire a working knowledge without 
great strain. Over a thousand maxims with their English translation are included 
in the book and will be found useful both by lawyers and students. The vocabulary 
of latin terms with their English synonyms is a welcome addition. 
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Tue Inprian Rarways Act wirs Notes by SURANJAN CHAKRAVERTHI, M.A., 
B.L., Advocate. Published by S. C. SARKAR AND Sons (PrivaTE) Lro., 1-C, College 
Square, Calcutta—12—(1961). Price Rs. 12-50 nP. 


This handy commentary on the Indian Railways Act will be welcomed by lawyers 
and Commercial firms. Transport of goods and passengers by the railway has, as 
in any other dara commercial activity, given raise to so many problems and 
has lead’ to several disputes between carriers, passengers, consignors and consignees. 
With the State taking over the Railway administration and the increase in traffic 
the problem of claims and disputes has gained enormous proportions. The statutory 
provisions relating to liability of railways for loss or damages have to be clearly 
understood by the business community and lawyers if they are to safeguard against 
their being non-suited on technical grounds of notice, etc. The recent move to 
make the railways’ liability analogous toan insurer’s is also of farreaching importance. 
The author has done a good job in presenting a complicated subject in a concise 
and easily understood manner. The notes under the section are simple and clear. 
The Railway Tribunal Rules, Accidents Compensation Rules, and other rules in- 
cluded as Appendices enhance the utility of the book. We are sure this latest 
commentary on the Act will be received well by the public, lawyers and Railway 
departmental officers. 


Tue Law or Conression by Dr. MATILAL Das, M.A., B.L., PH.D. Published by 
ALOKA Tirtua,. New Axipore, Calcutta—33. Price. Rs. 10. 


The law relating to confession is a part of the Law of Evidence and more often: 
than not poses thorny problems in criminal trials. The conditions pre-requisite to 
-constitute a confession valid and acceptable are scrutinised strictly by Courts and 
they are very reluctant to act on a solely uncorroborated confession of an accused. 
Retracted confessions are always a source of worry to Judges. 


This handy volume is a welcome addition to the available books on the subject. 
We have classic treatises on the Law of Evidence and also several fore-runners in 
the field on this special subject of confessions. Whether one may or may not agree 
with the author’s views that the hesitancy and caution peered by Courts to-day 
in accepting confessions as evidence is needless and the law as embodied in the 
Evidence Act requires amendment, the utility of the work to the lawyers and students 
cannot be doubted. ‘The propositions of law are stated in clear and simple language 
with reference to the statutory provisions of the Evidence Act and with citation 
of cases and extracts from classic works of Wigmore, Taylor and others. Practi~- 
tioners and students will find the book useful. 
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MARCH OF LAW IN 1661. 


INTRODUCTION. 


It is now more than a century since the phrase “‘ the codeless myriad of prece- 
dents” was coined, and they have been accumulating ever since. ‘Variety is charming’ 
is an old adage and it accounts for the beatitude of judge-made law. Following 
precedents even when they are wrong may be just like saying altiora peto, deteriora 
sequor, I seek the better way, I follow the worse. Law, however, is something more 
than ‘a mere game of follow my leader’!. It is noteworthy that generally it 1s only 
those decisions that are not mere copy-book applications that are reported. There is 
always something new cropping up and there is consequently a continuous stream 
of fresh decisions. During the year under review, as many as 76 decisions of the 
Supreme Court have been reported in the columns of this Journal in addition to 
important decisions of the High Court on the several titles of the law. An attempt 
is made herein to touch upon the decisions so rendered on some of the relatively more 
important branches of the law. 


SUPERIOR CourTs—THEIR POWERS AND JURISDICTION. 


In Sant Ram, In ret, the Supreme Court points out that it has inherent jurisdiction 
to regulate the proceedings relating to the conduct of persons appearing before it, 
in and out of Court, in so far as such conduct has a bearing on their professional re- 
lations and ethics ; that Article 145 of the Constitution also authorises the Court to 
make rules for regulating generally the ‘ practice and procedure’ of the Courts ; 
that the expression * practice and procedure’ must be construed in its fullest amplitude 
as including regulai on of the conduct of all persons appearing before the Court in 
relation to the business of the Court; that the conduct of advocates and their 
assistants in relation to the business of the Court is thus the subject-matter of regula- 
tion by the rules of the Court ; that all persons who frequent the precincts of Court 
shall be dealt with under the same rules, and all persons included in the list of touts 
will be liable to be dealt with in the same way irrespective of other considerations ; 
and that if any person has been rightly declared to be a tout, he cannot justly com- 

lain that he is being deprived of his right to carry on the occupation accorded to 
bia under Articles 19 and 21 of the Constitution. In B. K. Kar v. Chief Justice, etc., of 
Orissa*, the Supreme Court makes it clear that where Judges of a High Court try a 
person for contempt and convict him they merely decide a matter, and cannot be 
said to be interested in any way in the ultimate result in the sense in which a litigant 
is interested ; that there is no warrant for the practice in vogue in this country of 
making the Chief Justice and Judges of the High Court respondents to an appeal 
inst the decision of the High Court in a contempt matter, there being no question 

a a relief being claimed against the Chief Justice and the Judges ; that the title there- 
fore of such proceedings should be as in England “ Jn re X, Y, Z (the alleged con- 
teronor) ” ; that before a subordinate Court can be found guilty of disobeying an 
order of a Superior Court and thus committing contempt of Court, it is necessary to 


1. (1961) 1 M.L.J. (S.C.) 1. g. (1961) 2M.LJ. (S.C.) 179. 
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sh ow that the disobedience was intentional in the sense that the subordinate Court 
knew of the order of the High Court and yet disobeyed it ; that such knowledge 
must have been obtained from a source either authorised or otherwise authentic ; 
and that where there was an application illegibly signed and ing no counter- 
signature of any pleader informing the Court of the order of the High Court, and 
also a telegram from a private individual to some pleader not appearing in the case, 
and t ere was no affidavit accompanying the application to assure the Court of the 
authenticity of those matters, the subordinate Court’s refusal to act on those mate- 
rials did not amount to contempt of Court in the circumstances of the case. 


~ 


CONSTITUTIONAL LAW. 


In Dasaratha Rama Rao v. State of Andhra Pradesh. the Supreme Court explains. 
how Article 14 of the Constitution enshrines the fundamental right of equality before 
the law or the equal protection of the laws ; that it 1s available to citizens and non- 
citizens alike, and thus, it would appear that the Article guarantees the general 
right of equality. In State of Uttar Pradesh v. Deoman Upadhyaya*, the Supreme Court. 
lays down that by ‘equal protection of the laws’ it is not predicated that all laws must 
be uniform and universally applicable ; that the guarantee merely forbids improper 
or invidious distinction by conferring rights and privileges upon a class of persons 
arbitrarily selected from out of a larger group who are similarly circumstanced, and 
between whom and others not so favoured no distinction reasonably justifying a 
different treatment exists ; that it does not give a guarantee of same or similar 
treatment to all persons without reference to the relevant differences ; that the State 
has a wide discretion in the selection of classes among persons, things or transactions 
for purposes of legislation; that the distinction drawn by section 27 of the Evidence 
Act between persons in custody and persons not in custody in the context of the 
admissibility of statements made by them concerning the offence charged, cannot be 
called arbitrary, artificial or evasive; and that the legislature has made a real 
distinction between the two classes and has enacted distinct rules about admissibility 
of statements, confessional or otherwise made by them. Krishna Pillai, In re?, points 
out that to be able to find fault with a law is not to demonstrate its invalidity ; it may 
seem unjust and oppressive, yet be free from judicial interference ; the problems of 
government are practical ones and may justify, if they do not require rough ac- 
commodations, illogical, it may be and unscientific; delusive exactness is a source of 
fallacy throughout the law and a classification having some reasonable basis cannot 
bestruck down merely because t has not met with mathematical nicety or because in 
practice it results in some inequality. In Raja Narayanlal Bansilal v. M. P. Mistry‘, 
the Supreme Court holds that what Article 14 prohibits is class legislation, that it does 
not, however, forbid reasonable classification for the purpose of legislation, and the 
provisions in section 240 of the Companies Act, 1956 are not violative of the Article. 
In Instalments Supply (Private) Ltd., v. Union of India, the Supreme Court takes the 
view that the extension of the definition of ‘sale’ to hire-purchase agreements by the 
Bengal Finance (Sales Tax) Act, 1941, as extended to the State of Delhitis not un- 
constitutional as discriminatory and infringing Article 14. E. V. K. Sampath, In re® 
points out that it is only a hostile discrimination that can be made the basis of an 
objection under Article 14, and that the discrimination in section 198-B, Criminal 
Procedure Code is essentially one in the larger interests of the public reflected in the 
procedural safeguards which are largely in favour of the accused, and{as such not 
repugnant to Article 14. In Anthony, In re’ it is held that the mode of trial under the 
Madras Children Act, 1920, does not offend Article 14 as the distinction made is for 
the benefit of the juvenile, and eminently reasonable, inasmuch as the distinction 
enables a more informal procedure and a far more humane method of punishing 
crimes committed by juvenile offenders. In Dasaratha Rama Rao v. State of Andhra 
Pradesh*, the Supreme Court points out that Article 16 (1) guarantees equality of 


= 
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opportunity for all citizens in matters relating to employment or appointment to 
any office under the State, and Article 16 (2) prohibits discrimination on certain 
grounds among which is ‘descent’ ; that the full ambit of the guarantee should not be 
cut down by reference to the provisions in Part XIV of the Constitution which relate 
to Services or to provisions in the earlier Constitution Acts relating to the same sub: 
ject ; and that since section 6 (1) of the Madras Hereditary Village Offices Act, 
1895, applying tnter alia to the office of a village munsif, embodies a principle of 
discrimination on the ground of descent only it is in contravention of Article 16 (1) 
of the Constitution, and is therefore void. In General Manager, Southern Railway v. 
Rangachan1, the Supreme Court (by a majority judgment) declares that what 
Article 16 (1) guarantees is equality of opportunity +o all citizens in respect of all the 
matters relating to employment (including provisions as to salary, increments, leave, 
gratuity, pension, age of superannuation etc.); that Article 16 (1) and (2) do not 
prohibit the prescription of reasonable rules for selection to any other employment or 
appointment to any office ; that the promotion to a selection post is also included in 
the matter relating to employment, and even in regard to such a promotion all that 
Article 16 (1) guarantees is equality of opportunity to all citizens who enter service ; 
that Article 16 (2) by prohibiting discrimination assures the effective enforcement 
of the fundamental right of equality of opportunity guaranteed by Article 16 (1) 
and the words ‘ in respect of any employment’ in Article 16 (2) must include all 
matters relating to employment as specified in Article 16 (1), and promotion to selec- 
tion posts is thus included both under Article 16 (1) and (2) ; that Article 16 (4) 
must be construed on the basis that both ‘appointments’ and ‘posts’ to which its 
operative clause refers are appointments and posts in the services under State, and 
the word ‘post’ cannot mean ex cadre post ; that the power of reservation conferred. 
on the State under Article 16 (4) can be exercised by the State in a proper case not 
only by providing for reservation of appointments but also by providing for reserva- 
tion of selection posts; and that the circulars issued by the Railway Board dated 27th 
April, 1959 directing reservation for Scheduled Castes and Scheduled Tribes candi- 
dates for promotion to slection posts are within the scope of Article 16 (4), and their 
validity cannot be challenged. Sant Ram, In re*, holds that it is in the interests of the 
general public to exclude touts from the precincts of the Courts, and if a person has. 
been rightly declared to be a out the cannot justly complain that he is being deprived 
of the right to carry on his occupation, an occupation which is regarded as having a 
corrupting influence, and the exclusion will not be repugnant to Article 19. Manohar- 
lal v. State of Punjab*, decides that where an enactment (The Punjab Trade Employees 
Act, 1940) is in effect the exercise of social control over the manner in which busi- 
ness should be carried on regulated in the interests of the health and welfare not 
merely of those employed in it but of all those engaged in it, the imposition of 
restriction with a view to secure the purposes will be saved by Article 19 (6) ; and 
the provisions of section 7 (1) of the Act requiring every shop or commercial establish- 
ment to remain closed on a ‘ close day’ will apply even if no strangers had been 
employed and the entire work in the shop was done by its owner and the members 
of his family. Abdur Rahim v. State of Madras‘, decides that Article 19 contains 
no express guarantee in regard to the methods or manner of doing business ; that 
the guarantee is in regard to the business as a whole ; but that even in respect of 
that right, restrictions could be imposed if they are reasonable and also necessary 
in the public interest ; that the reasonableness of such restrictions is not a matter 
to be judged only from the point of view of the individual affected but also from 
the point of view of the public, namely, whether the restrictions imposed are 
reasonable and related to the objects sought to be achieved by the legislation ; 
that all the freedoms guaranteed under Article 19 are not similar to the “ preferred 
freedoms ” in the United States and therefore cannot have the same standard of 
protection that American law gives to the preferred freedoms; that Article 1g itself 
makes distinction in regard to restrictions that may be imposed on the several freedoms 
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enumerated therein ; that the principle applicable to the cases of freedom 
referred to in Article 19 (1) (a) to (d) cannot be held to apply to those under clauses 
(f) and (g) ; that the provisions of the Madras Beedi Industrial Premises (Regulation 
of Conditions of Work) Act, 1958, except section 2 (g) (i) constitute a valid piece of 
Jegislation and do not offend Article 19 (1) (g). In State of Bombay v. S. L. Aptet, 
the Supreme Court points out that to operate as a bar under Article 20 (2) the second 
prosecution and the consequential punishment thereunder must be ‘ for the same 
offence’ ; if however the two offences are distinct, then, notwithstanding that the 
allegations of facts in the two complaints might be substantially similar the benefit 
of the bar cannot be invoked ; that it is therefore necessary to analyse and compare 
not the allegations in the two complaints but the ingredients of the two offences and 
see whether their identity is made out ; that so looked at, it is clear that though 
some of the necessary ingredients of an offence under section 105 of the Insurance 
Act, 1938 and those of sections 405 or 409 of the Penal Code are common, yet, they 
differ in certain other respects ; hence it cannot be said that criminal breach of 
trust under the Penal Code is the same offence as that involved in a prosecution of 
the accused for an offence under section 105, Insurance Act ; that therefore there 
is no question of the rule as to double jeopardy as embodied in Article 20 (2) of the 
Constitution being applicable. In Raja Narayanlal Bansilal v. M. P. Mistry*, the 
Supreme Court holds that taking into account the provisions of Article 20 (3) the 
right accorded thereunder will be available only where the prior proceedings are of 
a criminal nature instituted or continued before a Court of law or judicial tribunal 
in accordance with the procedure prescribed in the statute which creates the offence 
and regulates the procedure ; that the investigation carried on by the Inspector 
gt a under section 138 (4) of the Companies Act, 1913 read with section 645 
of the Companies Act, 1956 is no more than the work of a fact-finding commission, 
and the possibility that a prosecution may ultimately be launched against the alleged 
offender will not retrospectively change the complexion or character of the pro- 
ceedings held by the Inspector when he makes the investigation so as to be regarded 
as an investigation with an accusation, contemplated in Article 20 (3) of the Constitu- 
tion. Sant Ram In re,’ decides that the question of ‘ livelihood’ has not in terms 
been dealt with by Article 21 and the word ‘ life’ in that Article does not include 
livelihood. In Santhosha Nadar v. First Additional Income-tax Officer*, it is held that 
normally a writ of certiorari will not be viewed as a parallel remedy which an 
assessee can seek simultaneously with the statutory remedies open to him under 
the Income-tax Act ; the assesee’s failure to take a plea like limitation in the 
assessment proceedings and appeals therefrom cannot normally give him a 
better position to seek a writ of cerltorart; where however the assessee also asks 
for the writ of prohibition, if the order of assessment was without jurisdiction and 
if any portion of it is still operative in the sense that anything is sought to be 
recovered from the assessee-petitioner, the issue of a writ of prohibition under 
Article 226 will not be a matter for discretion, and the High Court will not 
refuse to investigate the question whether the assessment was invalid as being 
barred by limitation or without jurisdiction ; that once an absence of jurisdic- 
tion or excess of jurisdiction is established the existence of an alternative remedy 
by itself is no bar to the assumption of jurisdiction to issue a writ of prohibition ; a 
writ of prohibition will lie when the proceedings are to any extent pending, and a 
writ of certiorari will lie for quashing the proceedings after they have terminated in a 
final decision ; and, where the recovery of the amount is impossible because the 
assessment proceedings were barred and without jurisdiction there can be no objection 
to the order of assessment itself being set aside by the issue of a writ of certiorari des- 
pite the fact that the latter is a discretionary relief; and when the petitioner is 
entitled to a writ of prohibiton the Court will exercise its discretion in favour of 
pea: writ of certiorari as well. In Ahajoor Singh v. Union of India®, the Supreme 
Court (by a majority judgment), holds that under Article 226 power is conferred 
Piece (To be continued) 
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on the High Court to issue to any person or authority, or, in a given case, to any , ° 
vernment, writs or orders there specified for enforcement of any of the rights con-, 
ferred by Part ITI, and for any other purpose ; that the jurisdiction conferréd on 
‘the High Court is wi h respect to the location or residence of a person or authority, 
passing the order, and the concept of the place where the order is to have effect can- 
tot be introduced to determine which High Court can give relief under it; that 
since the functioning of a Government is nothing more than giving effect to the orders 
passed by it, it would not be right to introduce in Article 226 the concept of the fun- 
ctioning of the Government when determining the meaning of the words ‘ any per3on 
‘or authority within those territories’ ; that so far as a Government js concerned it 
is within the territories if its office is located there ; that what Article 226 
Tequiries is residence or location as a fact, and if therefore there is a seat from which, 
the Government functions as a fact even though that seat is not mentioned in the 
Constitution, the High Court within whose jurisdiction that seat is located will be 
the High Court having jurisdiction under that Article so far as the orders of the 
‘Government as such are concerned ; that Article 226 has no reference to the accrual 
of cause of action and the jurisdiction of the High Court depending on the place where 
‘the cause of action accrues being within its territorial jurisdiction ; that proceedings 
under Article 226 are not suits but extraordinary remedies provided by a special 
procedure and give powers of correction to the High Court over persons and autho- 
Tities, and these special powers have to be exercised within the limits set for them ; 
‘that it will not be right to state that because Article 300 specifically provides for 
suits by and against the Government of India, the proceedings under Article 226 
are also covered by Article 300 ; that thus, there is no place for the int oduction of 
‘the concept of the place where the impugned orders has effect, or of the concept 
of functioning of a Government apart from the location of its office concerned with 
‘the case, or even of the concept of the place where the cause of action arises in Article 
226 ; and that the exercise of the power by the High Court under Article 226 is 
subject to a twofold limitation, namely, (i) the power is to be exercised throughout 
the territories in relation to which it exercises jurisdiction, and (i) that the person 
or authority to whom the High Court is empowered to issue the writs must be within 
those territories ; in other words, the writ of the High Court could not run beyond 
the territories subject to its jurisdiction, and the person or authority affected by the 
‘writ must be amenable to the Court’s jurisdiction either by residence or location 
‘within those territories. In Ambica Mills Lid. v. S. B. Bhatt}, the Supreme Court 
makes it clear that the writ of certiorari can be issued not only in cases of illegal exer- 
‘cise of jurisdiction but also to correct errors of law apparent on the face of the record 
‘whether or not a certiorari can issue to correct an error of fact on the ground that 
the impugned finding of fact is not supported by any legal evidence ; that though it is 
difficult to lay down tests to show when an error of law can be said to be apparent 
on the face of the record it would be correct in a sense to state that an error of law 
‘can be corrected by a writ of certiorari if it is self-evident and does not need an ela- 
borate examination of the record on the merits. Standard Vacuum Oil Co. v. Additional 
‘Commissioner for Workmen’s Compensation? taken the view that where there is a manifest 
‘error of law which goes to the root of the jurisdiction of the Tribunal, viz., whether 
a particular employee would fall within the category of persons protected by any 
‘statute which is really a question of law to he decided on proved facts, it is open to 
‘the Courts to go into the facts and decide the question and issue a writ of certiorari 
to quash the order of a Tribunal if on the facts th: Tribunal has committed a patent 
error of law. Sathappa Chettiar v. Additional Income-tax Officer’ decides that Article 
226 cannot be invoked for the sole purpose of obtaining an interlocutory order such 
as an order for stay of sale of properties under the Revenue Recovery Act for arrears’ 
of Income-tax especially when that remedy could be obtained on an application under 
section 66 (2) of the Income-tax Act pending before the High Court. Srinivasan v. 
State of Madras* holds that the High Court will have jurisdiction under Article 226 
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to quash an order of the Government imposing a penalty on its servant, if its finding 
of misconduct on his part rested merely on suspicion and not legal proof ; that suspi- 
cion cannot take the place of proof to satisfy the requirement of ‘good and sufficient 
reason’ necessary to give jurisdiction to inflict any punishment under the Madras 
€ivil Services (Classification, Control and Appeal) Rules, and that the conclusion 
arrived at by the Authority conducting the inquiry should be based on evidence, 
and the charges in such cases being in the nature of a criminal prosecution should. 
be proved beyond reasonable doubt. Gnanamuthu Nadar v. Election Commissioner! 

points out that since there is no express provision in the rules in Part II governing 
the conduct of elections to Class II Panchayats under the Madras Village Panchayats. 
Act, 1950, either for or against the receipt of more than one nomination paper for 
a candidate, and there is no prohibition either express or by necessary implication in 
thé rules against the receipt of a second nomination paper for the same candidate, 
it must be held that it is permissible for a candidate to file more than one nomination 
paper ; so much so, where the Election Officer and the Election Commissioner re- 
ject the second nomination paper of a candidate on the ground that the rules do not 
provide for more than one nomination paper, the decision is vitiated by an error 
of law apparent on the face of the record and it is liable to be quashed by a writ of 
certiorari, In S. M. Transport v. Raman & Raman Ltd.?, it is held that in considering 
when an applicant for a writ of certiorari can be said to be a ‘person aggrieved’ the 
true principle is to determine whether the applicant has an interest distinct from the 
general inconvenience which may be suffered by the law being wrongly adminis- 
tered ; that where it is obvious from a reading of the Tribunal’s order that it had 
attached importance to the fact that the Government had taken a particular view 
of the very question which it had to decide the order of the Tribunal would be im- 
proper ; that if among several matters taken into consideration there is a matter 
which is irrelevant or extraneous and the Tribunal must have been influenced by 
such irrelevant or extraneous matter also, then the order must be set aside because it 
cannot be determined what the Tribunal would have held if such matter had been. 
excluded ; and that when an application under the Motor Vehicles Act for the 
variation of route for two buses had been rejected by the Regional Transport Authority 
and during the pendency of a revision petition before the Appellate Tribunal the 
Government passed an order directing the Regional Transport Authority to grant 
the variation, and the Appellate Tribunal had allowed the revision and granted the. 
variation the order of the Appellate Tribunal is vitiated and is liable to be quashed by 
certiorari. In Lakshmiah v. Sriperumbudur Co-operative Marketing Society?, it is pointed 
out that it is only against bodies having legal authority to determine questions aflect- 
ing the rights of subjects that the jurisdiction of the High Court under Article 226. 
could be invoked ; that the Board of Directors of a Co-operative Society in consider- 
ing the objections to the ncminations for the election of members of the Board is not. 
a statutory Tribunal with authority to determine the rights of parties ; that the 
proper remedy for a candidate whose nomination is rejected is to challenge the rejec- 
tion under section 51 of the Madras Co-operative Societies Act, 1932, before the 
Registrar of Co-operative Societies ; and that as the Board of Directors are not 
occupying a judicial or quasi-judicial office there could be no application of the 
principle of bias to their actions. Bajrang Jute Mills, In re‘, decides that though the 
Railway Rates Tribunal may have jurisdiction to grant relief of allowing concessional 
rates for haulage over 500 miles from the date of complaint there is nothing in the 
Railways Act, 1890 or in the Railway Rates Tribunal Rules compelling the Tri-- 
bunal to grant relief from that date ; that where the Tribunal while holding that 
it would be fair and reasonable that there should be a concessional rate did not give. 
effect to it from the date of the complaint in view of its finding that there were no. 
circumstances to justify the grant of concession from the date of the complaint and 
that it would be sufficient to give relief from the date of the order, it cannot be said 
that the discretion has not been exercised judicially or has been improperly exercised. 
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so as to justify interference under Article 226 ; and that where the Tribunal does 
not decide an issue as to the reasonableness and justification for an increase in rates 
for the carriage of goods as it was unnecessary for it to do so, since even if the issue 
was decided in favour of the applicant the Tribunal would have no jurisdiction to 
order a refund or give any other substantial relief, the Tribunal cannot be held to 
have erred or gone wrong in omitting to give a finding on the issue in question so as 
to render its decision liable to be quashed by a writ of certiorari. Varadarajulu Chettiar 
v. State of Madras? holds that an order resting on an assumption which in fact is 
found not to be correct cannot be allowed to stand ; it is not for the High Court in 
proceedings under Article 226 to delete the erroneous portion of the order of the 
Government and to come to a conclusion on the balance of the material available 
that the punishment actually awarded by the Government was adequate and appro- 
priate ; and that when the matter relates to the punishment of a Government ser- 
vant the High Court should exercise its jurisdiction under Article 226 to quash the 
order of the Government which is based in part at least on an erroneous nding of 
fact. Mammad Keyi v. Assistant Controller, Estate Duty?, takes the view that Order 5> 
rule 16 of the Madras High Court-fees Rules govern proceedings under Article 226, 
that there is nothing in the rules framed to regulate proceedings under Article 226 
inconsistent with Order 5, rule 16, and the High Court has therefore jurisdiction to 
fix a fee higher than Rs, 250 referred to in rule 7 (2) of the rules governing proceed- 
ings under Article 226. In Bhopal Sugar Industries Ltd. v. Income-tax Officer®, the Supreme 
Court points out that where on a petition for a writ unde Article 226 the Judicial 
Commissioner of Bhopal acting as the High Court found that the respondent the 
Tncome-tax Officer had acted arbitrarily and in clear violation of the directions given 
by the Appellate Tribunal, but refused to issue a writ of mandamus on the ground. 
that the Tribunal went wrong in giving the directions and therefore there was no 
manifest injustice, the Judicial Commissioner was not sitting in judgment over the 
order of the Appellate Tribunal which had become final ; and since the respondent 
had failed to carry out a legal duty imposed upon him and such failure was destruc- 
tive of the basic principles of justice a writ of mandamus should issue ex debito justiliae 
to compel the respondent to carry out the directions given to him by the Appellate 
Tribunal. Vinaitheerthan Chettiar v. State of Madras*, makes it clear that if on a final 
computation it is found that what has already been paid towards compensation is in 
excess of the compensation payable under the Madras Estates (Abolition and Con- 
version into Ryotwari) Act, 1948, obviously there can be no statutory liability to 
pay any more towards compensation ; equally obviously, the landholder cannot 
retain anything more than what he is actually entitled to as compensation and is 
therefore liable to refund the amount paid in excess, and the liability can be enforced 
under section 54-F of the Act ; and no writof m:ndcmus can issue to the Government 
to restrain it from collecting in accordance with the law what has been paid in ex- 
cess as compensation. Radhakrishnan v. State of Madras’, lays down that where the 
petitioner asks that a G. O. directing the Regional Transport Authority to permit 
stage carriages plying on routes within the Pondicherry State to run on portions of 
those routes lying within the South Arcot district should be quashed, in effect and 
substance, it amounts to asking that the Regional Transport Authority should be 
directed to institute legal proceedings against the Pondicherry vehicles running 
through Indian enclaves without obtaining permits from the Indian authorities ; 
that a writ of mandamus will not issue to direct a person to institute legal proceedings ; 
that the Court has a measure of discretion in the issue of a writ of mandamus and 
will not issue one where to do so will be to place an intolerable burden of inconvenien- 
ce, on numerous citizens ; that where an authority had power to pass an order such 
order cannot be said to be vitiated by reason only of a quotation of the wrong section 
of the enactment ; and that where the Authority has yet made no orders to the pre- 
Judice of the petitioner the writ petition is liable to be dismissed on the sole ground 
that it is premature. Union of India v. Akbar Sheriff? points out that though the 
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* remedy of a Civil servant complaining of an injury caused to him by reason of the 
violation of the statutoy rules lies only in the hierarchy of authorities within the 
dofmain of administration and not by resort to a civil Court, yet, if the violation 
ig of a constitutional provision it will give rise to a right in favour of the aggrieved 
individual enforceable in a Court of law ; that a violation of Article gII (1) or (2) 
is a justiciable issue in a Court of law as the terms thereo are mandatory qualifyi 
the provisions of Article 310 and providing a condition precedent to the exercise 
of power under the latter Article ; that any removal or dismissal from service of a 
Civil servant without conformity to the prohibitory and mandatory provisions of 
Article 311 (1) and (2) is inoperative and void ; that the immunity from dismissal 
or removal from service without opportunity being given of showing cause against 
the proposed action is taken away under the Proviso to Article 311 (2) in cases where 
the proposed action is based upon the ground of conduct resulting in the Civil 
servant's conviction by a competent Court on a criminal charge; but once the 
conviction is set aside or quashed on appeal or revision by a higher Court of law 
the acquittal of the Civil servant would be tantamount to that person not having 
been convicted at all, and the Civil servant on reinstatement is entitled to salary 
for the period between the date of dismissal consequent on conviction and the date 
of the later acquittal, and a suit will lie for the recovery of such arrears of salary. 
Varadarajulu Chettiar v. State of Madras?, Jays down that there is no rule which makes 
it incumbent on the Government to issue a notice on a Government servant against 
whom action is proposed to be taken under Article 311 to give him an opportunity 
of commenting on the advice given by the Public Service ommussion, that Article 
320 (3) only requires that the State Public Service Commission should be consulted 
on all disciplinary matters affecting a Civil servant, that it is only on the basis 
of the report of the enquiring officer after inquiry that the Government issues 
notice to show cause why a particular punishment shall not be imposed, and when 
once the Government servant has been given the opportunity the requirement 
of Article 311 (2) is satisfied. 


INDUSTRIAL Disputes Act. 


In S. M. Serotwce v. Industrial Tribunal?, it is pointed out that concepts of social 
Justice are undefined and contentious and vary with age and clime ; that Courts 
and ‘Tribunals are concerned with the law as it is and must give effect to it: that 
the punishment of a person for proved misconduct cannot amount to victimisation 
in any sense as to enable a Tribunal to sit in appeal over the decision of the manage- 
ment in matters of dispute ; and that where the workers in an industry resorted to 
an illegal strike what is illegal cannot be regarded as justifiable. Management 
“* Woodbriar Estate” v. Their Workmen®, declares that an Industrial Tribunal in 
adjudicating on an industrial dispute relating to the dismissal of a workman for 
misconduct is only to satisfy itself that the management has come to a decision in 
a bona fide domestic inquiry ; that in the absence of any procedure prescribed in 
the Industrial Disputes Act for investigating misconduct of its employees the only 
obligation of the person conducting the inquiry is to act according to the rules of 
natural justice ; that however much advisable, it is not an obligation of the employer 
conducting the inquiry to record the evidence, much less in the language of the 
employee ; that where the memorandum of evidence is in fact recorded by the 
employer it is intended only for his use and so he can correct mistakes therein ; that 
30 long as the evidence recorded is not challenged as incorrect or that portions have 
been fraudulently inserted the Tribunal cannot reject it as not affording a os 
basis for the action of the management ; and that except in cases of want of good 
faith, victimisation, or unfair labour practice, violation of principles of natural justice, 
or perverse or baseless decision, the judgment of the management will not be inter- 
fered with. V.N. Transport v. Secretary, C. D. M. Workers? Union* holds that when 
there had been an enquiry by the management and there was no suggestion that the 
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conclusion reached as a result of the enquiry was perverse or was vitiated by im- 
proper motive, the Labour Court has no jurisdiction to enter into the merits of the 
dismissal of the employees and the fact that the management had led evidence before 
the Labour Court on the merits of their contention regarding the misconduct of fhe 
worker does not preclude them from saying that the conclusion reached by them 
after a due inquiry should be accepted by the Tribunal. Radhakrishna Mills v. 
The Presiding Officer, Labour Court, Coimbatore: decides that where an employer takes 
disciplinary action against an employee for his being guilty of a criminal offence 
(like assaulting an officer) it is the duty of the employer to accept and treat as con- 
clusive the findings and orders of a criminal Court trying that offence ; that when 
a prosecution is only pending it may not be incumbent on the employer to wait 
for the decision of the Court before taking action himself, though in cases of a grave 
nature it would be advisable for the employer to so wait ; but when once the Court 
has acquitted the person of the offence charged it is the duty of the management 
to accept the same, and failure to do so koad clearly show that the employer did 
not act bona fide and the Industrial Tribunal will be justified in interfering with the 
decision of the employer terminating the services of the employee on the ground of 
disciplinary action. In Management of Murugan Transport v. Its Workmen?, it is held 
that where the rules of the Workers’ Union do not confer on the Secretary power to 
raise an industrial dispute on behalf of the Union and there is no proof of the General 
Body having authorised the Secretary or any of its office-bearers to make the demand 
on behalf of the individual employees, the dispute referred to the Industrial Tribunal 
would not be an industrial dispute but individual disputes only. A. R. Varma v. 
Mettur Industries®, points out that when a dispute between a workman and his 
employer regarding the termination of his services has developed into an industrial 
dispute the matter is no longer confined to thelimits of a contractual dispute between 
the parties ; that having regard to the object of adjudication of industrial disputes it 
is inherent in the nature of things that a Labour Court or Tribunal should have 
jurisdiction to investigate into and adjudicate upon the larger issues unfettered by 
considerations of contractual rights between the particular workman and the 
employer ; and that the Tribunal will be well within its jurisdiction, be it a case 
of dismissal for misconduct or a case of termination of service under the contract, 
where such termination has become the subject of an industrial dispute to deal with 
it in order to find out the propriety or otherwise of the order of termination of 
service irrespective of the fact that such termination wasin conformity with the terms 
of the contract of service. Workers in Textile Mills Lid. v: Dhanalakashmi Mills, Lid.‘ 
lays down that in view of the definition of an ‘award’ in section 2 (b) of the Industrial 
Disputes Act as an interim or final determination of an industrial dispute, the deter- 
mination should be a judicial one with the Tribunal exercising its own judgment ; 
that though the Tribunal may take note of a compromise entered into in any dispute 
before it between the workers and the management, the compromise will only on 
being adopted as its own determination of the dispute be tantamount to an award; 
that the Industrial Tribunal has no power merely to record the compromise like 
a civil Court under Order 23, rule 3, Civil Procedure Code, and any such recording’ 
will not amount to a determination of the question referred to it; and that, 
in asmuch as an award in an industrial dispute would affect parties other than 
those appearing before the Tribunal, a compromise by a few cannot amount 
to a settlement of the dispute ; and therefore, the Tribunal should either make 
its own award or adopt the compromise as its award. after considering 
whether it is proper in the interests of all the workmen concerned in the 
dispute, for which purpose, the Tribunal should give an opportunity to the 
concerned parties to show that the compromise could not be adopted. In Madras 
Pinjrapole v. Labour Court, Madras’ it is held that an institution like the Madras 
Pinjrapole, which affords food and shelter to unserviceable animals until their death. 
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, out of purely humanitarian objectives cannot be held to be an ‘industry ’ within the 

meaning of section 2 (j) of the Industrial Disputes Act. Workers in Textile Mills v. 
Dhanalakshmi Mills, Ltd. holds that on a fair construction of the various provisions 
of the Industrial Disputes Act as amended by Act 36 of 1956, industrial disputes re- 
frred to for determination by the Tribunals under the Act before the Amending 
Act of 1956,could be determined by the appropriate Tribunal constituted under sec- 
tions 7, 7-A or 7-B of the Amended Act as the case may be. Indian Bank Lid. v. 
Industrial Tribunal,* decides that there could be a general reference and a particular 
reference in regard to bonus; that the general reference to a National Tribunal 
about the principles for the determination of bonus to Banks in general should not be 
treated as including a particular reference about the bonus payable in the case of a 
particular bank for a particular year ; that a reference of the latter kind cannot be 
quashed under section 10 (6) and section 10 (6) should be strictly construed and 
applied only if the Tribunal is satisfied that the subject-matter of the specific 
reference in regard to which the provision is invoked is comprised in the subject- 
matter of the general reference to the National Tribunal, Public Proseculor v. Mettur 
Industrials?, declares that on a reading of sections 17-A and 29, the expression ‘‘award 
being enforceable on the expiry of 30 days of its publication” in section 17-A would 
mean that the Tribunal’s award must be given effect to by the time the award becomes 
enforceable, i.e., within 30 days of its publication; that where an award directed the 
reinstatement of an employee, failure to do so within 30 days of its publication will be 
an offence punishable under section 29 ; and where, however, the delay in rein- 
statement was due to the honest belief of the manager that he was entitled to take 
steps to set aside the award and enter into negotiations with the dismissed servant for 
the payment of compensation, there is only a technical offence for which a mere 
admonition will be sufficient. In Expess Newspapers Lid. v. Industrial Tribunal*, it 
is held that the Industrial Tribunal in dealing with applications under section 33 can- 
not function as an appellate authority sitting in judgment over the decision of that 
management and review the facts and re-hear the parties for that purpose; the 
prevention of victimisation and unfair labour practice or methods is the limit of the 
jurisdiction of the Tribunal in exercising its powers under that section; that the 
management should not be deprived ofits rights to administer its internal affairs so long 
as they do not come into conflict with the statute. Tiruchi-Srirangam Transport Co. 
v. Labour Court®, takes the view that having regard to the object of the legislation and 
the context in which section 33 (c) (2) came to be enacted it is clear that the sec- 
tion would enable a Labour Court to adjudicate on claims made not only by work- 
men who are still under the employment of the management but also by discharged 
workmen as well; that the expression ‘any workman’ would include a workman 
-who would be entilted to any benefit conferred under the Act, and should necessarily 
include a discharged worker as well ; but where a workman was not in service even 
on the date of the dispute such a workman will not be entitled to any benefit undera 
settlement or award which will be binding only on the person specified in section 18 
3) ay such persons cannot invoke the aid of the Labour Court under section 33 

c) (2). 


Company Law AND BANKING. 


In Oriol Industries v. Bombay Mercantile Bank®, the Supreme Court points out 
that under section 89 of the Companies Act, 1913, to bind a company by a 
negotiable instrument it should be shown that it was drawn, made, accepted or 
endorsed by the company ; that failure to comply with the requirements of section 
89 would mean that the negotiable instrument is defectively issued and could not be 
enforced against the company ; that it is only in regard to enforcement against the 
company that the principle comes into play and it cannot be extended to a claim 
made by a company against its bank on the ground that the cheque which the bank 
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had gy Hee and honoured was defective, in that it did not comply with the require- 
ments of section 89 and could not have been enforced against it. Raja Narayanlal 
Bansilal v. M. P. Mistry’, decides that the Inspector appointed under section 138 (4) 
of the Companies Act, 1913, must, by legal fiction authorised by section 645 of the 
Companies Act, 1956, be deemed to have been appointed under section 235 of the 
latter Act, and therefore, such an Inspector had the authority to issue notices under 
section 240 of the 1956 Act ; and that neither section 239 nor section 240 was opposed 
to Article 14 of the Constitution. Mutha Gowder v. Kada Gowder®, holds that it is 
highly undersirable that the Court’s powers under sections 185 and 193 of the Com- 
panies Act, 1913, should be allowed to be invoked by one director against another direc- 
tor, particularly when the director invoking the section is actuated by personal spite 
and hostility towards the director who is sought to be proceeded against ; that the 
Court has under either section a discretion and will not exercise itin favour of the 
applicant when he himself was a director at all material times relating to the impug- 
ned transaction and was equally responsible with the respondent for it, and when the 
applicant himself was a party to the resolution passed at the meeting of the Board 
of Directors which culminated in the transaction on the basis of which the applica- 
tion is made. Nanguneri Co-opsrative Urban Bank v. Alamelu®, takes the view that a Bank 
or limited Company cannot be held answerable to third parties for the fraudulent 
acts of its servant or officer, such as a Secretary, when the latter is not acting within 
the scope of his authority but in breach of the rules and bye-laws of the Bank ; that 
the principles that strangers are entitled to assume that all things connected in the 
transactions and pertaining to the internal management of a company have been 
validly done has no application to fradulent and forged instruments ; that it is well- 
established that a Secretary is a mere servant who has to do what he is told to do, 
and no one can assume that he has any authority to represent anything at all ; 
that if the Secretary has authority either express or implied by a course of dealing 
and is acting within the scope of such authority, even if it be tortiously or fraudulently, 
his acts would bind the company though such acts enure for the benefit of the Secre- 
tary himself; but where his acts are unauthorised and outside the scope of his autho- 
rity they cannot bind the company, and the instruments or documents signed and 
issued by him are null and void ; and these principles are equally applicable whe- 
ther it be a case of agency or master and servant. Karuppan Chettiar v. Somasundaram 
Chettiar +, states that though the relation between a banker and a customer in respect 
of a contract of loan or deposit is that of a debtor and creditor, in actions by the 
customer against the banker for recovery of the debt the common law doctrine of the 
the debtor seeking the creditor has no application ; the liability of a bank to pay 
will arise only at the branch where the account of the party is kept, and there is no 
obligation on a bank to pay in one country a debt due to a customer on accountin 
another country ; that where facility to draw funds by issuing cheques is not present 
the description of a money-lender as a banker is loose, such as in regard to money- 
lending business carried on by Nattukottai Chettiars in India and outside ; that the 
common law rules regarding the liability of a bank to pay the customer at the branch 
where the money is deposited cannot apply to such money-lenders ; that where 
money is d ited in Indian currency with a moneylender who is a permanent 
resident of India, it is implicit that the borrower agrees to pay the money back 
in India and in Indian currency ; that the investment ofthe amount ina foreign 
firm is only incidental to the use of the loan; and a debt arising out of a contract is 
deemed to be situated in the place where it is properly recoverable, that is, nor- 
mally, the country where the debtor is resident. 
CoNTRACTS. 

In P. H. Sanghvi v. Asher Textiles Ltd.5, it is pointed out that where there are 
two competent Courts to try and deal with the subject-matter of a claim on a con- 
tract, it would be open to the parties to agree that the disputes arising under the 
contract should be adjudicated by one of such Courts ; that contracts which attempt 
to oust the jurisdiction of one of the Courts which, under the law, can take cogni- 
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sance of the disputes will have to be strictly construed ; that the general rule of 
construction of written contracts is that though the language should be understood. 
in its ordinary and natural meaning, even if such construction may not carry out the 
ptrpose for which the parties may be supposed to have intended, it will not be open 
jo the parties to vest by agreement a jurisdiction in a Court which it did not possess 
and deprive an only Court of the jurisdiction it has ; that where a clause in a con- 
tract stipulated that all proceedings in respect of it shall be taken in a Court of 
original jurisdiction in Tirupur, and it so happens that only a District Munsif’s 
Court exists in that place with limited pecuniary jurisdiction, a suit claiming an 
amount beyond the pecuniary jurisdiction of the said Court will be outside the 
purview of the clause, and such a clause cannot be interpreted to mean any Court 
having original jurisdiction over Tirupur such as the Sub-Court at Coimbatore. 
Sri Lakshmi Talkies v. W. M. S. Tampoe1, makes it clear that it depends upon the cir- 
cumstances of each case and the terms of the contract between the parties whether 
an advance payment made by one party to the other is in the nature of a loan or 
not ; that if the advance is repayable it has the element of loan in its composition ; 
that the payment of the advanced amount in various instalments may amount to- 
a debt in presenti on the respective dates of such advancement, though not repayable 
at once but in the future ; that the conception of delitum in presenti and solvendum in 
futuro is not unknown to law ; that the benefit of a contract can be assigned but 
not the burden, and the promisor cannot shift the burden of his obligation to another 
without a novation ; and that where the subject-matter of an assignment is itself 
of a composite character partly consisting of a benefit and partly of an obligation 
inextricably mixed up with the benefit, and the two are not separable the assignee 
cannot separate the benefit alone from the obligation and approbate it to himself 
avoiding the obligation. Mannankatit Ammal v. Vatyapuri Odayar?, holds that normally 
it would be for the person who pleads undue influence under section 16 of the Con- 
tract Act to establish the fact ; but where confidentia] relations exist between the 
parties, those standing im such relations are not entitled to hold the benefit unless. 
they can show that the party who conferred the benefit had competent and in- 
dependent advice ; and that where the relations between a donor and donee, or 
settlor and settlee have at or shortly before the execution of the gift or settlement 
been such as to raise a presumption that the donee or settlee had influence over 
the donor or settlor the Court would set aside the gift or settlement in the absence 
of proof of the act being spontaneous on the part of the donor acting under circum- 
stances which enable him to freely exercise his independent will and mind. In 
Mahabir Prasad Rougta v. Durga Datta®, the Supreme Court lays down that in com- 
mercial transactions time is ordinarily of the essence of the contract, and where in 
an agreement for transport of coal for a period the payment of bills of every month 
by a particular day is mentioned but such bills were not paid in time or even within 
a reasonable time after the presentation of the bills, there is a breach of covenant 
as to payment entitling the other party to rescind the contract, and the matter is 
covered by section 55 ; further, where there is no agreement about interest nor im- 
plied, and the notice did not specify the sum demanded, interest up to the date of 
suit is not clarmable, nor could interest as damages be awarded ; pendente lite interest 
will however be within the discretion of the Court. Ganapathi Pillai v. Irudayasamy 
Nadar*, makes it clear that relief under section 70 can be given evenif the party seeking 
the relief has based his claim on an express agreement in that regard and has failed 
to establish the same ; that the basis of the statutory relief is that where a party 
to a contract has done service to another, not intending to do so gratuitously and 
the other person had obtained some benefit, the former is entitled to compensation 
for the value of the services rendered by him. Abdul Azeez v. Ramalingam’, decides 
that where a particular mode of transmission of goods stipulated in a contract of 
sale is expressly or impliedly agreed upon between the parties, such stipulation is 
a material stipulation the breach of which will give the buyer the right to repudiate- 
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the contract. Lakshmana Iyer v; Pachiappa Mudaliar’ states that where the seller 
takes the railway receipt in respect of the consigned goods in his name and endorses 
it in favour of the buyers, forwards it to them, and delivers the goods to the carrigr 
railway for the purpose of transmission to-the buyer, the property in the goods passed 
to the buyer and the latter cannot hold the seller liable for the value of the missing’ 
goods. Kulandayan Chettiar v. Omayal Achi? holds that in cases of principal and agent, 
where the agency itself is terminated, the principal can maintain a suit for account 
against the agent without a prior demand before the institution of the suit ; that in 
such a case limitation will start from the termination of the agency, whereas, where 
the agency is still continuing, limitation will commence only from the date of de- 
mand for account and refusal ; and rendition of accounts does not mean a mere 
physical handing over of the books. Chandriah Chetty v. Madhaviah Chetty® states 
that it is not the practice of Courts to allow interest on moneys overdrawn by a part- 
ner from the partnership funds in the absence of agreement to that effect or 
special circumstances ; similarly, where interest on capital is payable between the 
partners it stops running from the date of dissolution unless otherwise agreed ; and 
that to entitle a partner to interest on moneys brought by him into the business 
there must be (a) an express agreement to that effect, or (b) practice in the said 
partnership, or (¢) any trade custom, or (d) a statutory provision like section 13(d) 
of the Partnership Act entitling him to such interest. Ramachar & Co. v. Commis- 
stoner of Income-tax4 points out that in respect of a partnership the privilege of valuing 
the opening and closing stocks ina consistent manner (either according to cost price 
or market price) is available only to continuing businesses, and it cannot be adopted 
where the business comes to an end and the stock-in-trade has to be disposed of in 
order to determine the exact position of the business on the date of the closure ; that in 
order to arrive at a correct picture of the trading results of the partnership on the 
date when it ceases to function, the valuation of the stock-in-hand should be made 
on the basis of the prevailing market price. In Purushottam Umedbhai & Co. v. 
Manilal & Sons®, the Supreme Court makes it clear that the privilege of suing in 
the name of the firm is available only to those persons who as partners are doing 
business in India ; and that where under some misapprehension persons doing 
business as partners outside India file a plaint in the name of the firm, it would be 
regarded as a misdescription which can be amended ; that where a- partner who 
is also the manager of the firm executes a power-of-attorney to an individual 
authorising him to institute a suit on behalf of the firm, the power is valid, and it is 
not necessary that the power should be signed by all the partners inasmuch as each 
‘partner is an agent of the others and could execute such a power-of-attorney. 


LAW OF PROPERTY. 


In Abdul Majid Lebbai v. Papatht Ammal®, it is held that the test to see whether 
a transfer is a fraudulent one within the meaning of section 53 of the Transfer of 
Property Act is to find out whether the debtor has retained any benefits for himself 
under the impugned transfer ; that even in cases where a property is sold to dis- 
charge an earlier mortgage, if out of the sale price, the debtor has retained some 
consideration to himself, however small it may be, the transfer will be hit by sec- 
tion 53 ; and the fact that the major part of the sale price went in discharge of an 
earlier mortgage on the very property covered by the sale deed, does not in any way 
affect the position. Thimmakkal v. Kamakshi Ammal? decides that where the owner 
of two or more properties mortgaged sells one of them to another, the purchaser 
has under section 56 the statutory right to insist on the ‘mortgage debt being 
satisfied out of the property or properties not sold to him ; but this right of the pur- 
chaser cannot prejudice the rights of the mortgagee or persons claiming under him ; 
nor does the section operate to curtail or restrict the right of the mortgagee to 
recover the mortgage amount from all or any of the items mortgaged in any manner 
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he likes. Chaganlal Sowcar v. Anantaraman' lays down that under section 58 (a) 
‘mortgage money’ is the amount due for principal and the amount 
o£ which payment is secured for the time being; the question whether 
the interest and other amounts payable by the mortgagor to the mortgagee 
tare moneys of which payment is secured depends on the actual provisions 
of the mortgage deed ; that the mortgagee is entitled to treat the interest due under 
a mortgage as a charge upon the mortgaged property in the absence of a contract 
to the contrary ; and, the provision in the document that the mortgagors 
make themselves personally liable to pay interest will not amount to a contract 
to the contrary. Sayyed Ahmed Ali v. Bhageerathi Ammal? holds that to decide 
whether a transaction is a mortgage by conditional sale or an outright sale, its true 
nature has to be determined by the intention of the parties as evidenced by the 
terms of the document; where the terms are clear no extrinsic evidence de hors 
the document is admissible, but in cases of ambiguity it is permissible to ascertain 
the true intention by having regard to the surrounding circumstances under which 
the document came into existence and other declarations of intention made by the 
parties ; that the recital in the document that the vendee shall have the right to 
alienate the property even before the expiry of the stipulated period fixed for the 
re-sale, and that on the expiry of the period neither the vendor nor his heirs shall 
have any manner of right over the property would show that the transaction is an 
outright sale. Pattay Gounder v. Bapuswamy® states that the crux of the distinction 
between a mortgagé by conditional sale and sale with a condition of re-transfer hes 
in the fact that the former is a debt charged on the property conveyed, whereas in 
the latter no relationship of debtor and creditor exists; that the introduction of 
the Proviso to section 58 (c) makes it explicit that one or other of the conditions con- 
templated in the definition of mortgage by conditional sale should find a place in 
the document itself which effects or purports to effect the ostensible sale; that 
the question being one of intention it will depend on the particular facts and 
circumstances of each case ; and the rights and liabilities under a contract like an 
agreement to repurchase are assignable unless the contract involves a personal 
quality of party as an ingredient, or there is an express stipulation in the contract 
forbidding the assignment of rights or obligations thereunder. Indersain v. Md. 
Raza Gowher* declares that in the case of an equitable mortgage, if the documents 
had been deposited before the execution of the writing reciting it, that is, if the 
documents had been handed over to the creditor as security for the loan and the 
writing or letter merely recorded a past transaction there would be no need for 
the registration of the letter ; where however, there was no past transaction of 
actual deposit of title deeds and the letter is the only evidence of the mortgage and 
the only document by which the mortgage was created, the letter has to be regis- 
tered, in default whereof, it cannot be admitted in evidence to prove a valid 
equitable mortgage by deposit of title deeds. Collector of Tiruchirapalli v. Trinity 
Bauk® holds that an order of appointment of a receiver in an action by a simple 
mortgagee or equitable mortgagee to recover the mortgage amount with a direction 
to him to collect and deposit to the credit of the suit the rents and profits from the 
hypotheca but without an order of appropriation or allocation of the same in 
favour of the mortgagee does not amount to a charging order in favour of the 
mortgagee over the collection ; that independently of the order of appointment of 
a receiver, a simple mortgagee or an equitable mortgagee or a chargeholder in 
respect of an immovable property has no security over the rents and profits 
oe from that property ; and the mortgagee can have no greater rights over 
such collection by reason only of such appointment of a receiver, and cannot claim 
priority over such collection in preference to Crown debts. Manavar Basha v. Nara- 
Janan? makes it clear that the purchaser of an immovable property in the occupation 
of a tenant gets transferred to himself all the rights of the lessor under section 109 
and is entitled to enforce an order of eviction obtained by his vendor against the 
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tenant, that the attornment of the tenant to the purchaser has no impact on the 
lease, except for the substitution of one landlord for another, and the terms and 
incidents of the lease continue to operate as before the attornment and do not bfing 
about a new tenancy or lease. Bava Oushadeswaraswami Temple v. Subbiah’ decides 
that where there is an unconditional agreement for the payment of rent irrespective ° 
of rajeegam or deiveegam the Court has no power to reliave against payment of it 
on the ground that the crops had been lost by cyclone. Muthuzeeran Chetty v. 
Govindan Chetty? points out that even apart from the statutory position that section 
130 does not apply to negotiable instruments, if the assignment of a promissory note 
at a partition to a member amounts to a transfer by operation of law no document 
in writing in support of the assignment is required under section 130. 
MADRAS ESTATES (ABOLITION AND CONVERSION INTO RYOTWARI) Act, 1948 ` 
i l AND MADRAS ESTATES (SUPPLEMENTARY) AOT, 1956. ' 


In Krishnaswami Thevar v. Perumal Konar*, it is held that since the Madras Estatse 
Abolition Act, 1948, was enacted for the acquisition of the rights of land-holders 
of certain estates with a view to introduce the ryotwari tenure instead of the for- 
mer zemindari or inam tenure, all the incidents of the pre-existing tenure will dis- 
appear with the abolition of estates, and neither the kudivaram interests of the 
ryot in ryoti land nor the rights of the zemindar in private lands will be kept intact 
merely because the ryots in the quantom estate as well as the zemindar may be 
respectively entitled to pattas in respect of kudivaram or pannai lands; that the 
special machinery provided under the Act is only to decide the nature and character 
of the lands for purposes of issuing patta ; but where there are rival claims neither 
the Settlement Officer nor the Tribunal can adjudicate as to which of them has 
the preferential right, and such disputes will have to be decided by the civil Court ; 
and the fact that the Settlement Officer has granted patta under section 11 of the 
Act to one of the contending parties or even to a stranger cannot affect the jurisdic- 
tion of the civil Courts to adjudicate on the rival claims to title of the erstwhile ryoti 
land in a notified estate. Allapichai Rowther v. Chokkanathaswami Templet decides 
that the bar of jurisdiction contemplated by section 10 of the Madras Estates 
(Supplementary) Act was not intended to be operative beyond the period when 
the Tribunal was seised of the matter ; and where it is established that resort to the 
Tribunal is out of question the civil Court is competent to determine the question 
whether the suit lands constitute an estate or part of an estate. Seethalakshmi v. 
Kirishnaswami® expresses the view that since under section 12 of the Madras Estates 
(Abolition) Act the landholder is entitled to a ryotwari patta in respect of his private 
land, a charge created for unpaid purchase price will enure over such land, and the 
chargeholder cannot be deprived of his security over the land even though it has 
«eased to be private land but continues to be the property of the landholder in the 
sense that the ownership continues in him with a change of the tenure only. 
Vinattheerthan Chettiar v. State of Madras? lays down that section 54-F is comprehen- 
sive enough to empower the Government, where it finds that it has paid in excess 
of what was due, to recover the same at any of the following stages, namely, (i) pay- 
ment of advance compensation under section 54-A, (ii) the determination of final 
compensation under section 39, and (iii) the determination and payment of further 
and additional compensation under section 54-B ; that there is nothing in section 50 
‘or any other section entitling the Government to withhold interim payments ; 
and the statutory obligation is to deposit interim payments till the final compensa- 
tion is determined under section 39 and deposited ; and that section 68 does not 
<lothe the Government with any delegated legislative authority to amend or abro- 
gate any of the statutory provisions with reference to any given estate. 


MADRAS CULTIVATING TENANTS PROTECTION ACT. 


In Venkatachala Odayar v. Ramachandra Odayar’, it is held that the question of 
arrears of rent of a cultivating tenant and the right of the landholder to recover 
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such arrears are not matters which the Revenue Divisional Officer is empowered! 
to determine under the Act but are matters which may arise incidentally in deciding 
the question whether the cultivating tenant is liable to be evicted or not. Ganapathi 
Iyer v. Ayyakannu: decides that an underlessee or a person deriving title through a 
° cultivating tenant is not a ‘ cultivating tenant’ within the meaning of section 2 (a) 
of the Madras Cultivating Tenants Protection Act; that a cultivating tenant 
enjoying the privileges of the enactment is only a statutory tenant in respect of whom 
and in whose favour it is impossible to conceive of an estate between himself 
and the landlord ; that if the cultivating tenant himself cannot be supposed 
in law to have any estate as between himself and the head-lessor, much less can the 
sub-lessee claim any interest in himself ; and that section 2 (a) ought not to be so 
construed as to result in the under lessee becoming a permanent tenant on the land 
without any danger or apprehension of his being evicted from his hol lingg 
Abubu cker Lebbai v. Zemindar of Ettayapuram*, points out that in order to fall within 
the definition of cultivating tenant a person should carry on personal cultivation, 
which again requires that he should contribute physical labour ; that physical labour 
connotes the idea of physical strain, the use of muscles and sinews, and implies a 
distinction from mental or intellectual work ; and that mere supervision of the work 
of cultivation or maintaining account of disbursement of wages will not be such 
contribution of physical labour as to attract the definition. Venkatarama Iper v. 
Asan Mohamed Rowther? decides that under section 3 (2) (b), if a tenant sub-leases. 
the land he is liable to eviction under section 4 (a) and (b) for that very reason ; and. 
the mere fact that the tenant has ceased to cultivate the lands by reason of such sub- 
lease does not mean that he goes outside the scope of the operation of section 4 (a) 
and (b). Karuppanna Gownder v. Sadaya Kudumban* holds that under section on 
(ii), the rent due by a tenant must be deposited within a month after the date on 
which it accrued, before an application under section 3 (3) (a) could be considered ; 
and even if the tenant pleads that he has sent the rent earlier by money order and. 
it was refused by the landlord his duty to deposit under sub-clause (ii) remains ;. 
and no discretion is given to the Revenue Court to entertain an application without 
the deposit being made. Thayammal v. Karuppanna Thevar? lays down that sections. 
4-A (1) and 4-A (4) read together show that the right of the landlord to resume 
ion of lands not exceeding half of the extent of the lands leased is subject to 
the condition that the landlord should not own more than 13% acres of wet land 
or should not be in possession of an extent to 5 acres as owner or as tenant ; that 
the words “ in respect of the extent of the land to which the landlord is entitled to- 
resume ” occurring in section 4-A (3) can only refer to the extent of lands referred 
to under section 4-A (1), that is half the extent of the lands leased to the tenant, and 
can have no reference to the extent specifically qualified under section 4-A (4) of the- 
Act; that there are no words in the section to indicate that the right conferred on 
the landlord to resume in section 4-A (4) is subject to section 4-A (3) ; that the in-- 
tention of the framers of the Act could not have been to exclude the landlord from. 
cultivating even one cent of land which will be the result if section 4-A (3) is held to 
qualify section 4-A (4) ; and such construction would mean that whatever extent 
the tenant may be in possession of, the landlord cannot take anything back from 
him. Rajadurai v. Kunjurasu® takes the view that when a Hindu joint family re- 
presented by its manager was the landlord under whom a tenant holds lands, no 
member of the family could be said to have any specific share in such lands, and, if 
the family as such owned lands in excess of 13% acres on the relevant date no mem- 
ber of the family could recover possession under sub-section (1) of section 4-A in 
view of the provisions of sub-sections (4) and (5) of that section. In Natesa Pillai 
v. Mahalinga Padayachi”, it is held that the words “ any subsequent change in his. 
circumstances ” in section 4-A (5) cannot be held to refer only to the disqualifications. 
specified in section 4-A (4) ; that the change in circumstance, namely, purchase 
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after the Act came into force, did not entitle the petitioner to resume possession 
from the cultivating tenant; and a promise to surrender possession will not 
affect the right of the cultivating tenant to remain in possession without eviction. 
under the Act. Ramachandra Sastrigal v. Kuppuswami Vanniar! Jays down that if 
order to attract section 6-A, three conditions must be fulfilled, namely, (i), 
the defendant must be a cultivating tenant, (ii) he must be entitled to the benefits 
of the Act, (iii) he must on a transfer of the proceedings from the civil Court to the 
Revenue Divisional Officer be in a position to obtain one or other of the statutory 
reliefs provided in his favour under the Act ; that without a concurrence of all the 
three conditions no transfer of a suit could be ordered by a civil Court ; that before 
a civil Court decides not to try a suit on the ground that the defendant is a cultivating 
tenant entitled to the benefit of the Actit must reach a definite conclusion andnota 
prima facie finding, and it must record a comprehensive finding that it has no jurisdic- 
tion to deal with the matter ; that a suit for an injunction before a civil Court cannot 
automatically become converted into a petition for restoration to possession by 
the tenant under the Act when once it is transferred to the Revenue Divisional 
‘Officer on a tentative finding that the defendant is a cultivating tenant ; that the, 
ie of limitation prescribed under section 4 (3) creates a vested right in the land- 
ord, and there could in such circumstances be no question of any automatic con- 
version. of one relief into something else which the party entitled has not sought 
for ; and in a suit for injunction in a civil Court to restrain the defendant from 
interfering with the plaintiff’s possession and enjoyment of the lands, the defen- 
dant could not claim any relief or benefit under the Act, even if he is a cultivating 
tMiant, by merely changing the forum of adjudication from a civil Court to the 
Revenue Court ; and a Revenue Court under the Act cannot grant any remedy 
by way of injunction. 
| MADRAS AGRICULTURISTS RELIEF ACT. 
In Narayanan Chettiar v. Annamalai Chettiar®, it is pointed out that the term 
* debt payable by an agriculturist at the commencement of the Act’ in sections 7 
and 19 of the Madras Agriculturists Relief Act should, having regard to the object 
and policy behind the Act, be construed as a debt owing by an agriculturist on the 
concerned date irrespective of the fact whether the debt (as in the case of a deposit) 
had become exigible or not; and the expression ‘a debt payable at such commence- 
ment’ occurring in section 19 (2) merely refers back to the category of debts in- 
dicated in section 7 and does not by itself introduce a new classification of debts. 
Konthalavalli Achi v. Ayyadorat Odayar® holds that section 9-A is not restricted in its 
application to usufructuary mortgages as defined in section 58 (c) of the Transfer 
of Property Act, but applies to all mortgages by virtue of which the mortgagee is 
entitled to remain in possession of the property mortgaged ; that section g-A (10) 
(1) (a) would apply to all sales of equity of redemption whether by act of parties 
or by operation of Jaw that take place during the specified period ; that sub-section 
(10) (ii) provides an exemption from the operation of the statutory discharge enacted 
earlier ; and on principle there can be no distinction between a case of private sale 
and a compulsory sale of the equity of redemption, since in either case the scaling 
down provision would only benefit the purchaser; that the sub-section was 
enacted to cure a mischief which an unrestricted application of section 9-A might 
entail ; that the reason behind sub-section (10) (ii) (a) and the construction thereof 
after giving effect to the words “‘ devolution by transfer from the mortgagor ” alike 
point to the conclusion that the Legislature did not intend to make any 
distinction between a purchaser from the mortgagor and one who obtained the 
equity of redemption in a Court-sale; that section 9-A (10) (ii) (b) would apply only 
to cases where there has been absolute transfer of the mortgagee’s right either in 
whole or in part, and cannot be availed of to cover all cases of alienation of the mort- 
gagee’s right be it a sale or merely a mortgage; and that sub-section (10) (ii) (b) would 
not be attracted where the mortgagee merely creates a sub-mortgage. Chandra- 
sekharam Pillai v. Thangavelu Pillai* states that section 13 is different in pattern from 
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sections 8 and 9, and applies to all interest due on any debt incurred after the com- 
mencement of the Act ; the scheme of the Act and the language of the section make 
it clear that a creditor cannot take advantage of the payments made by a debtor 
and'deny him the beneficial effects of the Act, and the words in section 13 that “ the 
Court shall scale down all interest” are of sufficiently wide amplitude to give jurisdic- 


* tion to the Court to re-appropriate amounts paid by the debtor in excess of the statu- 


tory rate of interest so as to bring the transaction between the parties in conformity with 
the statute. Subbaraya Chettiar v. Vythinatha Mudaliar} decides that section 13 being 
a specific provision with regard to debts incurred after the Act and there being no 
provision under it to scale down a debt by tracing it back to its inception as in cases 
under sections 8 and 9, where a debt incurred for the first time after the Act has 
been renewed several times by adding interest in excess of the statutory rate, in a 
suit brought on the last promissory note the debtor cannot claim to re-open the 
last transaction and get the interest calculated on the original debt at the statutory 
rate. Chellammal v. Abdul Ghaffoor Sahib? makes it clear that section 13 does not 
render the payment of, or a contract to pay interest on a debt incurred after the 
commencement of the Act at a rate higher than that prescribed therein illegal or 
an automatic discharge of interest stipulated at a rate higher than the one prescribed 
therein ; such interest is made irrecoverable only if the creditor seeks to enforce 
the debt in a Court of law ; that where the debtor has in fact paid interest at the 
contract rate and discharged his obligations in respect of interest he cannot have the’ 
transaction re-opened, and the amount paid as interest at the contract rate reappro- 
priated in a different manner ; that section 13 is different in scope from sections 8 
and g, and the words ‘ interest due’ in the context must necessarily mean interest 
which is still payable, something to be paid in future as distinguished from something 
which has happened in the past, something to be recovered by legal process ; that 
section 13 only denies to the creditor the right to recover through Court interest at 
the contract rate if it exceeded the rate provided in the section, and the contract 
itself is not alleged to be nor is the payment at a higher rate illegal. 


Hinnu Law. 


In Jagadamba Baiv. Satyanarayana Rao*, (a case prior to the Hindu Adoptions 
Act) it is pointed out that a Hindu family migrating from one part of India to another 
carries its personal law with it ; but it 1s open to 1t to renounce such law and adopt 
the law of the place of its new abode ; and a widow in such a family governed by 
the Mitakshara law as it obtained in Bombay could adopt to her deceased husband 
without his authority or permission so long as there was no prohibition. In K. V. 
Deshpande v. Dhruwaraj*, again a case prior to the Hindu Adoptions Act, the Supreme 
Court holds that the case of an adopted son claiming to divest the heir of a collateral 
who had died prior to the adoption of the property inherited from the collateral 
is different from the case of his claiming the property which originally belonged to 
the-adoptive father but had devolved on a collateral, and after the death of the 
latter had passed to his heir ; in the former case, the claim is to the property of the 
collateral, while in the latter case the property is of the adoptive father which by 
force of circumstances had passed through the hands of a collateral ; the heir of a 
sole surviving coparcener inherits the property absolutely but subject to defeasance ; - 
and the right in the property devolves on his heir who must consequently take that 
property absolutely but still subject to defeasance, as no better title could have been 
inherited so long as there was the possibility of the defeasance of the title by a widow 
of the family of the last surviving coparcener adding a member to the coparcenary 
by adopting a son to her husband. Chinnasamy Sah v. Rajamba Bi® decides that 
where the status of the parties whether or not one is the wife of the other is concerned 
the principle of pari delicto cannot apply so as to refuse the declaration on that ground; 
and where a marriage is void ab inito by virtue of the statute prohibiting bigamous 
marriages the fact that both the parties to the marriage were guilty is not a ground 
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for refusing a declaration of the void character of the marriage at the instance of 
either party. Madanavalli v. Thangavelu Padayachi? lays down that where a Hindu 
widow’s remarriage is contrary to a statute and is void and non est, she cannot incur 
forfeiture of property under the Hindu Widows’ Remarriage Act notwithstandin 
the purported remarriage. Sankarasubbu Pillai v. Parvathi Ammal? declares that à 
in the case of co-owners no one can claim an exclusive right to any particular part ` 
of the property owned in common, and an encroachment by a co-owner by building 
upon a portion of the common property cannot þe equated to trespass ; and in the 
absence of objection at the earliest time and material and substantial injury, no 
mandatory injunction to demolish the building can be issued. In Ranganatha Mudaliar 
v. Kumaraswami Mudaliar?, it is held that where there has been a disruption of a 
joint Hindu family and the property has been divided, and the father has no undivided 
son living with him after the partition, the divided sons will take the share 
which fell to the father at the partition as tenants-in-common. Sundarambal’ v. 
Suppia Pillai* decides that in view of the overriding character of the provisions of 
the Hindu Adoptions and Maintenance Act, 1956, on and from the date of the Act 
the liability of a father to provide maintenance to his daughter will be governed by 
the Act, under which the right will cease on conversion of the daughter to another 
religion ; and the right being personal, a person who loses the right to maintenance 
as a result of conversion cannot sue for past maintenance after the coming into force 
of the Act. Gopalakrishna v. Krishna Iyer® lays down that a guardian can justifiably 
alienate for necessity, or partly for necessity and partly for benefit, or benefit simpli- 
etter, and such benefit need not be of a defensive character ; a power to alienate for 
the benefit of the minor implies a discretion not merely'to decide as to the form of 
the alienation—mortgage or sale—but whether the alienation is at all to be made ; 
the test in such cases is not that there should be no alternative, but whether the act 
was for the benefit of the minor in the known circumstances ; the standard of pru- 
dence is not subjective but objective, and the necessity for the alienation cannot be 
decided by merely taking into account the arithmetical proportion between the 
portion of the amount which was for necessary purpose and that which was not ; 
the proper approach will be to see whether the sale itself was one justified by necessity 
or benefit. M. V. Subramania Velar v. R. S. Subramania Iyer®, points out that where 
a daughter took her father’s self-acquired property under a family partition with: 
powers of alienation but without powers of disposition by will or otherwise providing 
for inheritance, a mortgage executed by her will bind the remainderman or rerver- 
sioner, if supported by consideration, irrespective of any question of legal necessity 
or bereSt. In Subbu Chetiy’s Charities v. Raghava Mudaltar’, the Supreme Court 
states that if a presumptive reversioner is a party to a family arrangement and takes 
benefit under it he will be precluded from disputing its validity when the reversion 
falls open and he becomes the actual reversioner ; the doctrine of ratification may 
also be invoked against him though he was not a party to the arrangement if such 
ratification is made with full knowledge ; but the mere receipt of benefit under an 
arrangement by which a Hindu widow (before the Act XXX of 1956) alienates- 
the property of her husband will not preclude a presumptive reversioner from dis- 
puting its validity when he becomes the actual reversioner. In Singhat Ajit Kumar 
v. Ujayar Singh®, the Supreme Court makes it clear that an gai ere son of a Sudra 
vis-a-vis his self-acquired property who had succeeded to a share of the putative 
father’s estate is entitled to succeed again to the other half share taken by the widow 
on her death (the case being prior to the Act XXX of 1956). 


INCOME-TAX ACT. 


In Ajax Products, Lid. v. Commissioner of Income-tax, Madras’, itis held that ‘ business ” 
as defined in section 2 (4) of the Income-tax Act includes an adventure in the nature 
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. of trade ; that the existence of an intention to sell at a profit even at the time of 
purchase may be a relevant factor but by no means conclusive or decisive as to 
whether a transaction of purchase and sale constitutes an adventure in the nature 

trade ; the absence of such intention at the time of the purchase will have a higher 

, probative value, and the purchase and sale become two.independent transactions }; 

“and the dissociation is consistent with the view that what was purchased was 
done as an investment ; and even if the purchase and sale were contemplated and: 
provided for at the time of the purchase the two transactions together may lead to 
either inference, that the purchase constituted an investment or that the purchase 
and sale together constituted an ddventure in the nature of trade. In Kantilal 
Manilal v. Commissioner of Income-tax1, the Supreme Court points out that ‘ dividend * 
in section 2 (6-A) need not be distributed in money but may be done by delivery, 
of property or right having monetary value ; and where a bank offered new shares 
to ‘its existing share-holders in proportion of one new share for every three shares, 
and a limited company which held shares in the bank distributed the right to receive 
the new shares issued by the bank to its own share-holders in the proportion of two 
shares for each share held by a share-holder, the distribution of the right to apply for 
and obtain two shares of the bank for each share held by the share-holders of the 
company amounted to a distribution of dividend. Lakshmana Iyer v. Additional 
Income-tax Officer? states that the effect of sections 2 (6-A) (e) and 12 (1-B) is to create 
a fiction and to treat the loans received by a share-holder in a controlled company to 
the extent of the undistributed profits as ‘ dividends’ though factually no such divi- 
dends were received. In Mohamed Noorulla v. Commissioner of Income-tax?, the 
Supreme Court expresses the view that where the business of manufacture and: salè 
of a particular brand of beedies belonging to the estate of a deceased Muslim was 
carried on as a single business by consent of all the co-heirs, the income of such busi- 
ness is assessable as the income of an ‘ association of persons’ within the meaning 
of section 3 ; and the mere fact that a suit was pending at the time for the administra- 
tion of the estate or for the separation of the shares of the co-heirs does not affect the 
incidence of the taxation because the business was carried on as one business with 
unitary control and by the consent of the parties. In Commissioner of Income-tax, 
Bombay v. Sitaldas Tiratdas*, the Supreme Court declares that there is a.difference 
between an amount which a person is obliged to pay out of his income and an amount 
which by the nature of the obligation cannot be used as a part of the income of the 
-assessee ; that where the obligation income is diverted before it reaches the assessee 
it is deductible, but not where the income is required to be applied to discharge an 
obligation after the income reaches the assessee ; and where the wife and children 
-of the assessee continued to be members of the family and received monthly mainten- 
-ance under a decree from the assessee the amount so paid cannot be deducted from 
-assessable income. Bharani Pictures v. C. I. T., Madras® decides that where the work 
of an agent is to bring about business between his principal and his customers, the 
agency would be the apparatus leading to the business and therefore, so far as the 
ae is concerned a capital asset ; where, however, agency is one of the businesses 
-of the assessee it could be held to be a circulating capital or stock-in-trade, and 
compensation received in respect of injury thereto would be a revenue receipt ; 
the tests to be applied to ascertain the character of a receipt by the assessee, whether 
-capital receipt or revenue receipt, are whether the original agreement entered into 
by the assessee was in: the course of its carrying on business and whether the termina- 
tion of the agreement was again in the course of its business ; and if the answers are 
in the affirmative any compensation received for the termination of the agreement 
would be a revenue receipt ; where the assessee was a firm engaged in film production 
and the film in respect of which the sum was received was one among others, and it 
was only during the course of production that the assessee entered into a partnership 
„agreement, the partnership is one entered into in the ordinary course of business. 
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In Ramnarain & Sons v. C.I.T., Bombay!, the Supreme Court holds that where ain asses- 
see, a company formed for carrying on business as brokers, managing agents, and deal- 
‘ers in shares, etc., purchased a large number of shares in a company at very much 
above the market rate to enable it to acquire the managing agency of that company, 
and subsequently sustained loss on the sale of the shares the acquisition of the manag? 
ing agency was acquisition of a capital asset, and the loss incurred by the sale of the 
shares was of a capital nature, and the managing agency and the shares did not consti- 
tute stock-m-trade of a trading venture. In National Cement Mines Industries v. C.L.T.., 
'Calcutta?, the Suprme Court points out that in assessing the true character of a receipt 
for purposes of the Act, inability to ascribe to the concerned transaction a definite 
‘category is of little consequence ; it is not the nature of the receipt under general: 
law but in commerce that is material ; the Court has on an appraisal of all the facts 
to assess whether a transaction is commercial in character yielding income or is 
one in consideration of parting with property for repayment of capital in instal- 
ments; when capital is repaid in instalments it is not liable to income-tax, but where 
the property is conveyed in consideration of what in truth is annuity payable for a 
‘definite or definable period the annuity is not a payment on capital account and is 
taxable ; so also where property is conveyed in consideration of periodical payments, 
‘the payment being a share of the profits of a business or profession, or a mineral royal- 
ty depending upon the quantity of minerals raised, or computed on sales of manu-: 
‘factured articles, or a percentage of gross profits made in the exploitation of a secret 
process, such payment is income and taxable. Syed Jalal Sahib v. C.I.T., Madras?. 
days down that under the scheme of.the Income-tax Act even a casual receipt, a» 
‘single item of receipt, would constitute ‘income’ whether assessable in law or not; 
that gambling by betting on horses cannot be viewed as a ‘business’ though a person 
indulges in it habitually and even makes money by it, since a ‘business’ postulates 
activities on a commercially organised basis, the receipts therefore of an assessee from. 
his racing and betting activities, though income, are not income from any business 
profession or vocation, but ‘income from other sources’ within the scope of section 6;: 
and such income is not taxable as it is income of a casual and non-recurring nature 
within the scope of the exemption granted by section 4 (3) (vii). Seshasayee Brothers, 
Lid. v. C.I.T., Madras* decides that where an assessee firm which was the managing 
agent of several concerns including a chemicals manufacturing company deputed one 
-of its directors to undertake a tour of foreign countries and to attend a conference 
of chemical manufacturers, and bore the expenses of the director in that connection, 
the claim to deduct such expenditure as a permissible deduction by way of business 
-‘expendutre will not be tenable in the absence of proof that the trip was in the in- 
terests of the firm and the expenses satisfied the tests prescribed by section 10 (2) (xv); 
and where the assessee and another obtained a license for a new project but sold the 
same for profit, the former’s share of the sale lee was a capital asset in his hands 
falling within the scope of section 12-B and was not a trading receipt under the 
head ‘business’ in section 10 ; nor would it be exempt under section 4 (2) (vii) as 
something of a casual nature or windfall. Indian Bank, Lid. v. C.ILT., Madras® holds 
that where the borrowing of money and the investment in securities were independent 
transactions each undertaken in the course of normal business of the bank, it would 
not bea case of money borrowed for purposes of investment in securities by the assessee 
within the meaning of the Proviso to section 8 as it stood before 1956 ; and deposits 
received by a bank in the normal course of business would be borrowed capital for the 
purpose of the banking business within the meaning of section 10 (2) (iii) ; and where 
the latter provision applies to the interst paid on such deposits the application of the 
general provision in section 10 (2) (xv) would stand excluded. Manavala Naidu v. 
CI.T., Madras? takes the view that where the assessee had contracted with the mili- 
tary authorities to make garments out of materials supplied, and there was loss of æ 
number of garments in course of years, which however was ascertained in the rele- 
vant year of account, the whole of the claim had to be allowed, once the loss was 





r. se 2 MLJ. (S.C) 29. l 4 (1961) 2 ML. 335. 
2. (1961) 1 Je. 172. , : : : 
3 (1961) 1 M.L.J. 107. ë (1961) 2 M.L.J. 35. 


M M—4. 


22 THE MADRAS LAW JOURNAL. [1962 


established. In Kumbakonam Mutual Benefit Fund, Ltd. v. C.ILT., Madras}, it is pointed 
out that where an incorporated mutual benefit fund had dealings with shareholders 
only, ‘the interest or profit arising from such dealings will be exempt from tax ; when 
there is complete identity between the body of contributors and the body of partici- 
fants, the fact that the body has been incorporated and has a juristic personality would 
make no difference ; the fact that though all the contributors are entitled to share 
in the surplus profits those only who had availed themselves of the facilities of taking 
loans would contribute thereto is also immaterial ; and it is not necessary that every 
member should contribute before he can be allowed to participate. Ajax Products v. 
C.I.T., Madras? states that neither the right conferred bysection 10 (2) (vu) nor the 
liability imposed by the Second proviso comes into play if the machinery and buildings 
sold had during any portion of the year of account in which the sale was effected not 
been used by the assessee for any business of his ; that he should have carried on the 
business in the year of sale is a factual requirement of the proviso, and if that condi- 
tion is satisfied it is immaterial for taxing purposes if the sale was effected after the 
assessee had ceased to carry on the business. C.J.T., Madras v. Express Newspaper? 
holds that section 10 (2) (vii, would not apply to a case where the sale was being 
made in the course of the winding up of a company ; that the Second Proviso to sec- 
tion 10 (vii) could be invoked only where the sale was one made in the course of 
business carried on by the predecessors ; and where the sale is a closing down sale 
that profit could not be brought to tax. In Commissioner of E.P.T., Madrasv. Rayaloo & 
Sonst, the Supreme Court points out that in considering whether the deductions claim- 
ed by the assessee for payments made as bonus or commission to any employee are 
to be allowed, regard is to be had to the provisions of section Io (2) (x) ; and in 
assessing permissible deductions in the context of reasonableness, considerations of 
commercial expediency must undoubtedly be taken into account ; but such commercial 
expediency must be viewed in the light of the requirements of the business and the 
actual services rendered by the persons concerned, and abstract consideratins of 
commercial expediency will be out of place. Vadamalayan v. C.I.T., Madras® holds 
that the expenditure incurred by a surgeon on a tour abroad undertaken to keep 
abreast of the latest techniques in surgery and treatment to maintain his efficiency 
as a surgeon is not of a capital nature even if it results in a mental equipment enab- 
ling him to carry on his profession in a better and more scientific way, but is a 
permissible deduction under section 10 (2) (xv). Gajapatht Naidu v. C.I.T., Madras* 
decides that where during 1948-49 the assessee had supplied bread to a Govern- 
ment hospital under contract, and the rates being found uneconomical, the Govern- 
ment made during 1951-52 an ex gratia payment to compensate for losses incurred, 
and the assessee had maintained accounts on a mercantile basis, the payment, 
though an act of grace, was directly related to the assessee’s business and was there- 
fore neither a windfall nor a casual receipt ; and since the accounts were main- 
tained on the mercantile basis the receipt could not be included in the assessment. 
for 1951-52; but the assessment for the year 1948-49 should be re-opened. In 
Commissioner of Income-tax v. Jagannath Kissonlal’, the Supreme Court makes it clear 
that where in accordance with commercial practice the assessee had borrowed 
money from Banks on joint and several liability and had to discharge the whole 
of such liability because of the joint-borrower becoming bankrupt, the assessee. 
can deduct the loss sustdined by him in the transactions in dispute as business loss. 
In Namasivayan Chettiar v. C.I.T., Madras*®, the Supreme Court lays down that the 
method of accounting adopted by the assessee must prima facie prevail in computing 
o where it is regularly employed, but such method can be discarded and the 
roviso to section 13 can be resorted to if the method adopted does not show the 
correct profits of the year. Perianna Pillai & Co. v. Commissioner of Income-tax? points. 
out that what the Proviso to section 13 requires is that the system of accounting 
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adopted by the assessee should be found defective before the books of account could 
be rejected ; and the system of accounting adopted could not be rejected mre 
because the gross profits as disclosed is low in comparison with others in similar: 
trade. In Jamnadas Daga v. Commissioner of Income-tax}, the Suprem: Court makes, 
it clear that although the share of a partner in the profits of a1 uarezistered firm 
is exempt from tax, it is included in his total income for purposes of rate only ; 
such profit could be set off against losses from the registered firm to find out the rate 
applicable to the other income of the assessee ; the assessee could also carry for- 
ward the loss from the registered firm in the subsequent year or years, and it can- 
not be said that the losses of the registered firm could not be carried forward b2- 
cause they had been absorbed by the profits of the unregistered firm. Ashok Motors, 
Lid. v. C.I.T. Madras? lays down that the exemption provided under section 15-C 
cannot operate in respect of any profit derived by the assessee from any trad2 or 
business other than the industrial undertaking ; the object of granting exemption 
being to encourage the establishment of new industrial undertakings, it would be 
wholly defeated if it is to be extended to profits derived from businesses of other 
kinds though the same assessee conducts such businesses side by side with the indas- 
trial undertaking ; and, even in the case of composite business carried oa by the 
assessee, it is only the profits of the industrial undertaking that would bs eligible 
for exemption. In AU India Reporter v. Ramachandra Datar’, the Suprem: Court 
decides that where damages for wrongful termination of service by an employer 
and arrears of salary are decreed the judgment debt is not within the pu-view of 
section 18, and the employer is not entitled to deduct from the decree amant 
income-tax which may become due and payable by the employee, on the ple. that 
the cause of action on which the decree was passed was the contract of employ- 
ment and a part of the claim represented amount due to the employee as salary 
or damages in lieu of salary. In Income-tax Officer, Alwaye v. Ashok Textiles, the 
Supreme Court holds that the Income-tax Officer has jurisdiction to levy psnal 
interest under section 18-A (8) for failure to make advance deposit under section 
18-A (3). Natarajan Chetitar v. I.T.0., Karatkudi® holds that section 18-A (6) con- 
tains two termini, namely, the First day of January in the financial year in which 
the tax was paid, and the other the date of the regular assessment ; that interest 
under sub-section (6) is payable only where in any year an assessee has paid tax 
under sub-section (2) or sub-section (3) on the basis of his own estimite, and the 
tax paid is 80 of per cent. of the tax determined on the basis of the regular assessm=2ant; 
that if a regular assessment is made under section 23 then only it is ascertained 
whether the assessee has paid tax on such basis ; that once sub-section (6) has been 
applied and the amount ascertained, on the basis of the regular assessm2nt under sec- 
tion 23 as originally made, there was a finality subject only to the provision relating 
to reduction of the amount on which interest is payable as a result of appeal, revi- 
sion, or reference ; that there is no provision to meet the contingency, where the 
amount of tax payable is increased by proceedings taken under section 34; and that 
‘the orders of the Income-tax Officer under sub-section (6) of section 18-A up to the 
‘date of the re-assessment orders are liable to be quashed. Raman Chettiar v. Comnis- 
sioner of Income-tax® decides that where an assessee h.:s filed a return in pursuance of sec- 
tion 22 (1) or section 22 (2), however belated it may be, the Income-tax Oficer cannot 
ignore the return and proceed otherwise than under section 22 (3) or section 34 
(1)(@). Santosha Nadar v. First Additional Income-tax Officer? points out that section 22 (3) 
permits a return to be filed at any time before the assessment could be lawfully made, 
even if no return was filed in response to either the general notice under sectioa 22 (1) 
or any individual notice under section 22 (2) ; and that the normil p3ciol of limita- 
tion barring certain exceptions referred to in section 34 (2) being 4 years, a return 
filed after the expiry of 4 years cannot lead to any lawful assessment and should there- 
fore be treated as non est in law. In K. H. Chambers v. C.I.T., Madras®, it is held that 
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‘~ no test of a general nature can be laid down to deter mine what is ‘succession’ within 
the meaning of section 25 (4) ; that, broadly speaking, there must be a taking over of 
the sole business concern, and the omission of minor assets from the transfer is im- 
anaterial ; and if there is substantial identity or similarity in the nature and extent 
of the activities carried on by the two firms it would constitute ‘succession.’ Appavoo 
Pillai @? Sons v. C.LT., Madras! expresses the view that the work of undertaking and 
executing contracts constitutes a well-recognised form of business ; and profits there- 
from are assessable as income from business; and where such business carried on by a 
family as an association of persons is taken over by a partnership there is complete 
succession to that business though the identity of the a persons was the sams. G.I.T., 
Madras v. Express Newspaper, Ltd.* states that section 26 (2) would apply whenever 
there is succession to business ; that where the person succeeded could not be found 
the assessment shall be made on the successor ; and a company struck off the regis- 
ter is one which could not be found; that the words profits and gains from a business, 
in section 26 (2) have a distinct meaning and should be limited to the head of income 
referred to in section 6 (iv); nor does it include capital gain ; that under section 26 
(2) the liability to tax is in respect of profits or gains in the business, profession, or 
vocation to which there has been succession ; and the successor is not liable to be 
taxed on the capital gain made by the predecessor company. In Abraham v. I.T.0., 
Kottayam®, the Supreme Court points out that section 28 imposing penalty for defaults 
ig a provision enacted for facilitating the proper assessment of taxable income and can 
properly be said to apply to an assessment made under Chapter IV. Receivers of Estate of 
Arunachala Mudaliar v. Commissioner of Income-tax* decides that the mere circumstance 
that a declaration of the fractional interests of the several coparceners has been given 
in a preliminary decree for partition of a joint Hindu family does not amount to a 
partition in definite portions as contemplated in section 2 5-A ; that it is only in the 
case of properties which are by their very nature incapable of physical division that 
the absence of actual division does not offend section 25-A ; and that if there has been 
an actual division subsequent to which for purposes of easy ement the members 
prefer to manage the properties as an association of persons, the assessment in the 
status of an association of persons may perhaps be possible, but not where there has 
been no actual division. In C.1.T., Bomay v. Dwarakadas Khatan & Co.5, the Supreme 
Court make it clear that under section 26-A the Income-tax Officer can only register a 
partnership which is specified in the instrument of partnership and of which registra- 
tion is asked for, and not a partnership different from that formed by the instrument ; 
that where a minor is admitted as a full partner with equal rights and obligations 
with adults, the deed is invalid and cannot be registered ; nad it is not open to 
register it interpreting it to mean that the minor has been admitted only to the bene- 
fits of partnershiptand not as full partner. Santosha Nadar v. First Additional Income-tax 
Officer states that concealment of income is conduct that attracts the application of 
section 28 (1) (c) ; that proceedings under that provision initiated no doubt before 
the assessment is completed can themselves be completed only after the assessment 
has been finalised ; that the normal practice also is not to rush into an order un- 
der section 28 (1) (c) on the completion of the proceedings of assessment by the Income- 
tax Officer himself but after the issue of notice under the provision to wait until the 
assesment becomes final after the appeal if any. In Guduthu Bros. v. I.T. Officer, 
Bangalore?, the Supreme Court points out that penalty under section 28 (3) should 
‘not be imposed without affording to the assessee a reasonable opportunity of being 
heard ; where such opportunity was denied the order of the Income-tax Officer im- 
paang inane is vitiated by an illegality supervening not at the initial stages of the 
proceedings but during the course of the same ; that were the Appellate Assistant 
‘Commissioner points out the illegality and directs refund of the penalty if recovered, 
it amounts to correcting the error and leaving it open to the Income-tax Oulicer to 
continue the proceedings from the stage at which the illegality occurred ; that nọ 
express remand for the purpose is necessary ; and the notice to the assessee to show 
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cause why penalty should not be imposed does not cease to be operative merely be- 
cause the Appellate Assistant Commissioner pointed out an illegality which vitiated 
the proceedings after its lawful initiation. Gnanasundara Nayagar v. Commisstoner 
‘Income-tax1 holds that when an order is made the subject of an appeal to a Tribun 
section 33-A (2)(¢) bars the jurisdiction of the Commissioner to revise the order, tha, 
it would be so even if the relief claimed in the application is not the subject-matter 
of the appeal preferred, or even if only a portion of the order of assessment is the 
subject of appeal to the Tribunal ; that where the order appealed against is the 
order of assessment, the word ‘ order ° in clause (e) refers to the order of assessment 
and not to the relief claimed in the appeal. Provident Fund Society Lid. Salem v. 
C.I.T. Madras? expresses the view that in a case where the requirements of both 
sections 34 and 35 are satisfied the _Income-tax Officer can have recourse to either ; 
that the overlapping will not bar recourse to cither section at the choice of the 
assessing authority ; that since the real deficiency or surplus in each of the relevant 
years is to be ascertained by subtraction and not addition of the deficiency for 
each of the years, mistake in that behalf constitutes an obvious mistake apparent 
-on the face of the record, making the record itself a source of information, if that 
information leads to a discovery or belief that there has been an escape of assess- 
ment or under-assessment ; and that ‘ information’ within the meaning of section 
34 need not be wholly extraneous to the record of the original assessment. In 
G.I.T., Bihar & Orissa v. Pratap Singh Bahadur®, the Supreme Court points out that 
section 34 prior to the Amending Act XLVIII of 1948 did not lay any duty on the 
Income-tax Officer to seek the Commissioner’s approval before issuing notice under 
that section ; that the Amending Act by its first section has made the amendments 
retrospective so as to be deemed to have come into force on goth March, 1948, 
thereby excluding the operation of section 6 of the General Clauses Act, so-much 
so, notice issued on 8th August, 1948, without the Commissioner’s prior approval 
is invalid. C.I.T., Madras v. Express Newspaper‘ holds that the power to assess 
under section 34 (1) would exist where there has been no assessment, or where 
there has been an escape of assessment during the relevant assessment year ; that 
an invalid assessment is tantamount to no assessment at all; that where an un- 
authorised person is served with notice and a return was submitted by him it is 
not a proper initiation of proceedings, and the individual concerned must be deemed 
to have escaped assessment enabling the Income-tax Officer to start assessment 
proceedings on that footing ; that an order of assessment made contrary to section 
26 (2) would be invalid, and invalidity of that kind could be taken note of by the 
Income-tax Officer himself to initiate proceedings under section 34; that if it is 
found that the successor in such a case had not been assessed it would be a case 
of escape of assessment, and the Income-tax .Officer will have jurisdiction to initiate 
proceedings under section 34. Raman Chettiar. v. C.ILT., Madras® takes the view 
that the First proviso to section 34 (1) requires that no notice under the section 
should issue unless the Officer has recorded his reasons and the Commissioner is 
satisfied ; that a notice without complying with these requirements would be 
invalid and subsequent proceedings taken in pursuance thereof would also be 
invalid ; that where an assessee has filed a return under section 22 (1) or section 22 
(2), however belatedly, the Income-tax Officer cannot ignore it and proceed either 
under section 22 (3) or 34 (1) (a); that a return submitted in response to an 
invalid notice under section 34 cannot be related to that notice and could only be 
treated as a valid return filed by the assessee under section 22(3) and the department, 
cannot ene it issue fresh notice under section 34 (1) (a). Santosha Nadar v. 
First Additional Income-tax Officer® decides that proceedings cannot be commenced 
by the assessing authority under section 34 where the assessee has filed his return 
before the completion of the assessment within the period of limitation even if the 
return was made not in response to a notice either under section 22 (1) or 22 (2) ; 
that the normal period barring exceptions being 4 years, a return filed thereafter 
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cannot lead to a lawful assessment and no assessment can be made on such a return 
withcut recourse to section 34 (1). United Nilgiris Services v. C.1.T., Madras? states 
dhat, initiation of prcceedings under section 34 with the issue of a notice on 2oth 
January, 1954 mzde afier 4 years ficm 31st March, 1948, when the assessment year 
ceme to a close was barred by limitation, and the benefit of the amendment to 
the Secord proviso to section 34 (3) will not be available. In I. T.O., Alwaye v. Ashok 
Textiles, Ltd? the €upreme Ccurt mekes it clear that the words ‘ mistake apparent 
fiom the record’ in section 35 do not mean the same thing as the words ' error 
zpparent cn the face of the record’ in the Code of Civil Procedure ; that the 
Inccme-tax Officer can under section 35 of the Income-tax Act examine the record 
ard if he discovers that he has made a mistake he can rectify the error, whether 
of fact or of law, and the restrictive operation of the power of review under Order 
47, rule 1, Cede of Civil Procedure is not applicable in the case of section 35. Recetvers 
of Estate of Arunachala Mudaliar v. C.I.T., Madras? lays down that section 41 is 
mardato1y ard not an alternative available to the Income-tax Authorities in cer- 
tain special cases, and that where the receivers were appointed for the purpose of 
receiving the income, profits, and gains of the persons who for purposes of assess- 
ment to inccme-tax constituted a Hindu undivided family despite disruption im status, 
the ‘person’ within the meaning of that expression in section 41 (1) whom the receivers 
represented was that Hindu undivided family. Annamalai Timber Trust X Co. v. 


- C.1.T., Madras* holds that section 42 applies only if the profits are deemed to have 


accrued or arisen within the taxable territories and not when they actually accrued 
or arose within them ; that in the circumstances of the case where the negotiation 
and conclusion of a contract constituted one of the essential trading operations of 
the assessee the matter falls within the scope of section 42 (1) which in its turn in the 
circumstances of the case attracts section 42 (3); and that where in the circumstances 
of the case the contract alone is to be taken as having been concluded in British India 
a contract which no doubt had special features, the share to be attributed to that should 
not be in excess of 10 per cent. In Abraham v. Income-tax Officer, Kottayam®, the Supreme 
Court points out that by section 44 the joint and several liability which is declared 
is liability to assessment in respect of income, profits or gains of a firm which has dis- 
continued its business ; but if in the process of assessment of income, profits or 
gains, any other liability such as payment of penalty or liability to pay any penal 
interest under sections 25 (2),18-A (4), (6), (7), (8) and (9) is incurred it may also be 
imposed notwithstanding the discontinuation of the business. In Bibijan v. Collector of 
North Arcot®, it is held that a certificate of the Income-tax Officer issued under section 
46-A to the Collector is not a decree of a civil Court enabling the Collector to apply to 
the Court for execution ; and the fact that the Collector can recover the amount as if 
it was an arrear of land revenue and for so doing he will have all the powers of a 
civil Court under the Code of Civil Procedure does not mean that the certificate as 
such is executab e in a civil Court ; the Collector can sue on the basis of the certifi- 
cate and if a decree results for the amount he can recover it by adopting the ordinary 
process of an execution in a civil Court. Santosha Nadar v. First Additional Income-tax 
Officer? decides that where the certificate issued under section 46 (2) showed a figure 
in respect of arrcars of tax which subsequently had been reduced, the certificate will 
not be vitiated on that account alone, but the Collector can even on the basis of such 
certificate recover the amount actually due. In General Commercial Corporation v. 
Second Additional Income-tax Officer®, it is held that notwithstanding long inaction on the 
part of the Department and the Collector the factum of the issue of the certificate under 
section 46 (2) cannot be se dee ; the issue of the certificate under that section 
marks the commencement of the recovery proceedings under section 46 (7) ; and 
the fact that the Collector failed or was unable to take further action or that 
it proved infructuous does not affect the view that the issue of the certificate itself 
was a proceeding for recovery within the meaning of the Explanation to section 
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46 (7) ; for the Proviso to section 46 (7) to apply it is not necessary that the stay 
should be with reference to any particular recovery proceeding ; the failure of notices 
issued under section 46 (5-A) to yield successful results or the deriial of the constitws 
ents of having in their hands sums due to the assessee has no relevance in regard to 
the validity of the action taken ; what is important for the application of the various 
Poran of section 46 is that any mode of recovery must be started within the 

tation period ; the Explanation to section 46 (7) shows that before the Income- 
tax Officer takes any steps under section 46 (5-A) while proceedings for recovery 
were already on foot, he should record special reasons why the adoption of an addi- 
tional mode was necessary ; and where no such reasons were recorded the entire 
proceedings under section 46 (5-A) would be vitiated. In Charu Chandra Kundu v. 
Gurupada Ghosh, the Supreme Court makes it clear that section 54 prohibits dis- 
closure of information given to public servants in the course of income-tax proceed- 
ings ; that the Income-tax Authorities should treat the information disclosed, evi- 
dence given, documents produced as confidential ; that the Courts are prohibited 
from requiring any public servant to produce the documents or give evidence in res- 
pect thereof, and the public servants disclosing the particulars are penalised ; that 
only statements falling within section 54 (3) are exempt from the operation of sub- 
sections (1) and (2) ; that the prohibition imposed on the Courts is absolute and is 
not obliterated by any waiver by the assessee in whose assessment the evidence is 
tendered, document produced, or record prepared. 


MADRAS COURT-FEES AND SUITS VALUATION ACT, 


In State of Bombay v. Supreme General Films Exchange, Ltd.* the Supreme Court lays 
down inier alia that a heavier Court-fee imposed on a memorandum of appeal is not 
a matter of procedure only but impairs or imperils a substantive right (e.g., the right 
of appeal), and an enactment which does so is not retrospective unless it says so 
expressly or by necessary intendment. Apparswami Chettiar v. Subramania Chettiar® 
holds that a claim by a defendant in a suit for possession of property that he should be 
paid the cost of the improvements effected by him as a condition of a decree for 
possession is neither a claim for set-off nor one by way of counter-claim; and section 8 
of the Madras Court-fees and Suits Valuation Act cannot apply to such claims. 
Jaya Sankar v. Chandra Mouleswar Chettiar’, points out that the provisions of sections 
25 (a) and 30 will apply only to cases where the plaintiff seeks exclusive possession ; 
that section 38 will apply only to cases where joint possession is sought as a sub- 
stantive relief and not as a consequential one ; hence, where joint possession is not 
sought as a substantive relief there being no specific provision in the Act, the residuary 
provisions of section 25 (d) would A to such cases. Ajab Bai v. Ramanujachari’ 
decides that two conditions are necessary before a defendant who claims to be a prior 
mortgagee is called upon to pay Court-fee on his claim under section 33 (2); the 
first is a prayer in the written statement that the amount due on his mortgage or 
charge should be ascertained, the second is a direction in the decree for the payment 
of such amount to him; and it is not open to a succeeding Judge to revise or review 
an order of his predecessor regarding the Court-fee to be paid on a written state- 
ment on a report of the Court-fee Examiner. In Chinnadurai v. Court of Wards®, it is 
held that where a plaint (though a adage to be filed as an inter-pleader suit) claims 
reliefs that the Court may take charge of the property, ascertain the shares of the 
contending parties, and distribute the same, it is an administration suit attracting 
Court-fee under section 39, and Court-fee has to be levied after the shares are ascer- 
tained and before the decree is passed ; neither section 48 nor section 50 could apply 
to such cases; and an order on a check-slip directing all the claimants to contribute 
the total Court-fee payable on the plaint under section 48 is not tenable. Weavers 
Mulls, Ltd. v. Balkis Ammal” makes it clear that a claim suit under Order 21, rule 63, 
Code of Civil Procedure being only a continuation of the execution proceedings in 
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such a suit, the valuation of the’property will be under section 40 the value of ‘the, 
decree in execution of which the property was sold ; and a suit to set aside a decree: 
ima claim suiton the basis of fraud or collusion will have to be valued on the amount 
of the decree in execution of which the property was sold and which was sought to be 
şet aside in the earlier claim suit. Saradambal v. Seethalakshmi} decides that when an’ 
application for probate with a Court-fee of Rs. 25 as required by Article 11 (k) 
(i) of Schedule II was on a caveat being entered converted into a suit under Order 25 
of the Original Side Rules, and Court-fee to the extent of one-half of the scale of 
fees prescribed by Article 1, Schedule I on the market value was collected in accord- 
dance with the Proviso to Article 11 (k) , and subsequently the contest was withdrawn 


_ and the plaintiff claimed thereupon the refund of the additional Court-fee levied un- 


der the Court’s inherent powers, in the face of the provision insection 6g for refund: 
which would govern testamentary as well as other suits filed on the Original Side the 
inherent powers of the Court could not be invoked or exercised; and the fact that the 
claim in the instant case arose out of an application and not a suit would make no» 
difference ; nor would the withdrawal of the caveat and the disposal of the matter 
as uncontested affect the legality of the levy of Court-fee in the first instance giving 
rise to a refund except as provided in section 69. Loganatha Naicker v. Kuppammal* 
lays down that the duress contemplated by section 72 is a duress by reason of the: 
petitioner being a prisoner in jail under restraint of any Court or Officer, and not 
duress which results in a person being sent to jail in default of payment of fine; hence a 
petition for revision under sections 435 and 439, Code of Criminal Procedure, against 
a sentence of fine and imprisonment in default of payment thereof does not 
fall under section #2 (xiii) of the Madras Court-fees and Suits Valuation Act. 


LAW OF EVIDENCE. 


In State of Uttar Pradesh v. Deoman Upadhayaya’, the Supreme Court (by a. 
majority judgment) points out that section 27 of the Evidence Act is founded on the 
principle that even though the evidence relating to confessional or other statements. 
made by a person while he is in the custody of a police officer is tainted, and there- 
fore, inadmissible, if the truth of the information given by him is assured by the dis- 
covery of a fact, it may be presumed to be untained and is therefore declared prov- 
able in so far as it distinctly relates to the fact thereby discovered, but no more; that 
by the combined operation of section 27, Evidence Act and section 162, Criminal 
Procedure Code, the admissibility in evidence against a person in a criminal proceed- 
ing of a statement made to a police officer leading to the discovery of a fact depends 
for its determination on the question whether he was in custody at the time of making 
the statement ; that it is provable if he was in custody, otherwise it is not; the ex- 
presssion‘accuscd of any offence’ in section 27 is descriptive of the person against whom: 
evidence relating to information alleged tohave been given by him is made provable 
and does not predicate a formal accusation against him at the time of making the 
statement sought to be proved as a condition of its applicability; and section 27 of the 
Evidence Act, and section 162 (2), Code of Criminal Procedure, in so far as that sec- 
tion relates to section 27 of the Evidence Act are intra vires and do not offend Article 
14 of the Constitution. Godavaribai Ammal v. Seshadrinathan‘ decides that though 
under section 34 entries in books of account regularly kept in the course of business 
are relevant, they are not by themselves sufficient, as provised in the Illustration to the 
section, to charge any person with liability for a debt unless there is evidence to prove 
the debit. Unnamalai Ammai Ammal v. Sithapathi Reddiar®, lays down that in evalua- 
ting the evidence of a handwriting expert on the question of the genuineness of the 
signature alleged to be that of the testator, the Court must keep in view the facts: 
(i) very few people sign in the same manner on all occasions, (ii) the opinion of an 
expert as to the genuineness of a signature should be received with great caution 
especially in a case where there is positive evidence of persons who saw the testa- 
tor sign the will, (iii) all the tests evolved by the experts in the matter of comparison. 
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of handwriting and signature are merely tentative in character, and, lastly, (av): 
opinion evidence is weak evidence. Krishnamurthy Ayyar v. Viayaraghavachanar* 
states that when the account books of a partnership firm are produced by a partner 
as being those maintained in the regular course of business they are prima facte 
evidence against others ; but the presumption about their genuineness is a rebut-- 
table one and it is open to any of 

accounts to prove the same by evidence. Jagadamba Bai v. Satyanarayana Rao* 
holds that one of the essential ingredients of section 115 is that the person who 
pleads estoppel must have acted on the representation made to him, and estoppel 
being only a rule of evidence cannot validate an invalid adoption. In State of Punjab 
v. Sukhdeo Singh®, the Supreme Court makes it clear that reading sections 123 and 
162 together the Court cannot hold an enquiry into the possible injury to public 
interest which may result from the disclosure of a docurnent for which privilege is 
claimed ; but the Court is bound to hold a preliminary enquiry and determine 
the validity of the objections to its production which necessarily involves an en- 
quiry into the question as to whether the evidence relates to an affair of State under 
section 123 or not ; that in such enquiry the Court has to determine the character 
or class of the document, and if it finds that the document does not relate to affairs. 
of State it should reject the claim for privilege and direct its production ; if it finds 
differently it should leave it to the Head of the Department to decide whether he- 
should permit its production or not ; the Head of the Department should weigh 
the pros and cons and objectively determine the nature and extent of the injury 
to the public interest as against the injury to the administration of justite ; 
that in view of the provisions of section 162 the position in India in regard to the 
Court’s power is different from that in English law as it stood in 1872; that the 
effect of the first clause of section 162 is to bring out the departure in one material 
particular, and, that is, the authority given to the Court to hold a preliminary 
enquiry into the character of the document ; that where the privilege is claimed 
at the stage of inspection and the Court has to adjudicate on its validity, the relevant. 
provisions of the Evidence Act under which the privilege is claimed as well as the 
provisions of section 162 are equally applicable ; that if the Court is precluded 
from inspecting the privileged document under the second clause of section 162, 
the said prohibition would apply as much to a privilege claimed by the State through 
a witness at the trial as a privilege claimed by it at the stage of inspection, and the 
provisions of Order 11, rule 19 (2) of the Code of Civil Procedure must be read 
subject to section 162, Evidence Act; that a Court can take other evidence in lieu 
of inspection of the document in dealing with a privilege claimed or objection raised. 
even under section 123; and though if a document cannot be inspected its con- 
tents cannot be indirectly proved it cannot preclude the production of other col- 
lateral evidence to assist the Court in determining the validity of the objection.. 


LIMITATION Act. 


In Ramlal, Motilal & Chhotelal v. Rewa Coalfields*, the Supreme Court points. 
out that it would be immaterial and even irrelevant to invoke general considerations 
of diligence of parties in construing section 5 of the Limitation Act ; that the con- 
text suggests that the words ‘ within such period’ mean the period ending with 
the last day of the limitation prescribed ; that in all cases falling under section 5 
what the party has to show is why he did not file an appeal on the last day of the_ 
limitation prescribed, which may inevitably mean that the party will have to show 
sufficient cause not only for not filing the appeal on the last day but to explain the 
delay made thereafter day by day, but cannot justify any enquiry as to why the 
party was sitting idle during all the time available to him ; ad that considerations 
which have been made material and relevant by the provisions of section 14 can- 
not to the same extent and in the same manner be invoked in dealing with applica- 
tions which fall to be decided only under section 5 without reference to section 14. 
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Corporation of Madras v. Vijayalakshmi Ammal! decides that section 19 is expressly 
excluded from applicability to a suit for recovery of improvement charges for work 
done by the Corporation from the owner of property liable therefor, such claim 


“being one falling under section 218 (2) of the Madras City Municipal Act attract- 


ing the limitation provided by section 390-A of the Act ; and, therefore, there could 
be no question of saving limitation by acknowledgment ; and the claim will bs- 
‘come barred under section 29 if the suit is not instituted before the expiry of 3 years 
from the date when a suit might first have been instituted, i.e., when the Corporation 
incurred the expenses. Union of India v. Sitaramaiah® lays down that for purposes 
of a suit for compensation for damages to goods against a carrier, limitation will 
run under Article 30 from the date on which the consignee became aware of the 
damage, and the date of repudiation of the claim by the carrier cannot be the 
starting point of limitation in such cases. Md. Sultan Rowther & Co. v. Manickam 
Chettiar? takes the view that in cases of supply of goods by a tradesman toa buyer 
where goods are supplied from time to time and payments are made from tims to 
tme, Article 52 will apply and each delivery of goods gives rise to an independent 
cause of action to recover the price thereof; but it does not follow that the claim 
in respect of deliveries which took place more than 3 years before the filing of the 


- Suit is necessarily barred by time since the trader has the right to appropriate the 


payments to the outstandings under the successive deliveries in order of time irres- 
serene of the question whether claim for the value of the deliveries is barred b 
imitation or not where the customer has not specified the item of goods to whi 

the payments are to be credited ; that in such cases the amounts credited from 
time to time will go to wipe off the debits against the goods supplied from 
time to time until a stage is reached where a particular delivery on a particular 
date remains unadjusted in whole or in part by such appropriation; and if the date 
‘corresponding to such delivery which remains thus unadjusted is beyond 3 years 
from the date of the suit, the claim in respect of that amount will be barred under 
Article 52. Thirumalachariar v. Varadappa Chettiar‘ states that Article 75 governs 
a suit on a bond payable in instalments which provides that if default is made in 
payment of one or more instalments the whole shall be due ; the starting point of 
limitation in such cases is when the default is first made, in the absence of waiver of 
the benefit of the provision by the payee, and then, when a fresh default is made in 
respect of which there is no such waiver ; whether or not there is waiver is a ques- 
tion of fact which should be pleaded and established if relied upon; and a Court 
cannot make a presumption of waiver and call upon the defendant to establish the 
contrary. ulandayan Chettiar v. Omayal Achi® points out that where an agency is 
terminated limitation for a suit for accounts will start from the date of the termi- 
nation of the agency under Article 89, and where the agency is continuing, 
limitation will start from the date of the demand by the principal for an account. 
Muntammal v. Thulakanna Naicker® decides that where an application for delivery 
of possession by a decree-holder is dismissed for no default by him but on the 
ground of obstruction to the delivery and an injunction order in a suit filed by the 
obstructor, the dismissal cannot be regarded as a ‘final order’ so as to preclude 
a subsequent application made beyond 20 day after the obstruction. In Muham- 
mad Hussain v. Ganga Naicker”, it is held that a suit for possession of immovable 
property and mesne profits is a suit comprising two claims; and where one 
‘decree is made the part relating to possession is final as to that part and can be 


executed; and time for execution will run from the date of the decree under Article 


182 (1) though that part of the decree relating to mesne profits may be only preli- 

i pending the determination of the question under Order 20, rule 12, Code 
of Civil Procedure. Arumugam v. Kalyanasundaram® holds that the words ‘ where 
there has been an appeal’ in Article 182 (2) do not admit of any qualifi- 
cation or restriction either as to the character of the appeal or as to the parties 
to it; that limitation for executión will run from the date of the appellate 
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decree notwithstanding the fact that the judgment-debtor against whom the 
execution was sought was not a party to the appeal ; and that so long as there is g7 
an appeal from a portion of the decree, Article 182 (2) will apply and the date of 

the appellate decree will be the starting point of limitation even in regard to the execuf 

ticn of the first Court’s decree in respect of the portion not appealed against. 


CIVIL PROCEDURE CODE. 


In Meenakshi Ammal v. Muthukrishnan Chettiar}, it is made clear that there could 

be no inflexible rule that in disposing of matters coming before it a Court could 
never take or should always take into consideration the subsequent events that 

have ccme into being after the institution of the proceedings and which were not 

available to it at any time earlier ; that it must depend upon the particular cir- 

cumstances of each case ; and that where fresh evidence is required to substan- 
tiate the subsequent events and the parties are not agreed as to the basic allegations, 

it is not proper for a Court to take into account the subsequent events and mould 

the relief in accordance with them. In Instalment Supply (Private) Lid v. Union of 

India*, the Supreme Court lays down that in matters of taxation there is no question 
of res judicata because each year’s assessment is final only for that year and does 

not govern later years since it determines the tax only for a particular period. 
Venkatachala Odayar v. Ramachandra Odayar*, decides that in the context of the general 

jurisdiction of a civil Court and the exclusive jurisdiction of a Special Court or 
Tribunal the legal conception of the plea of res judicata in respect of a matter de- 
cided by the Court of exclusive jurisdiction cannot appropriately be termed as the 
doctrine of res judicata, but can only be called a bar of the civil Court’s jurisdiction 
to decide that which is within the exclusive jurisdiction of the Special Court or 

‘Tribunal ; that the Special Court or Court of exclusive jurisdiction must be a com- 
petent Court having jurisdiction to adjudicate and decide the particular matter, 
the decision in hich is invoked as a bar in a subsequent suit ; that the bar of res 

judicata can come in only in respect of the actual decision and not in respect of any 
other matter dealt with incidentally by the Court of exclusive jurisdiction, though 
of course necessary to enable it to render its decision; and that the 
decision of the Revenue Court on the question whether a cultivating tenant 
is in arrears of rent or not being only incidental to the exercise of its jurisdiction 
to grant eviction cannot operate as res judicata in a subsequent suit between the 
parties. Janakamma v. Govindaraja Mudaliar*, states that an order rejecting a claim 
petition for belatedness being in effect an order rejecting the claim itself to which the 
provisions of Order 21, rule 63, Code of Civil Procedure, would apply, such order 

will become final and conclusive if no suit under Order 21, rule 63, is filed within 

a year from the said order; and in view of the finality of the order a regular suit 

by the claimant filed thereafter for a declaration of his rights will be barred by cons- 

tructive res judicata. In Stvagaminatha Pillai v. Nataraja Pillai’, it is held that even 

an ex parte decree of a foreign Court will be binding upon the parties and conclusive 
under section 13 if evidence had been taken by the foreign Court and decision given 

on its basis ; and where the decree was passed as a matter of course due to the de- 
fault of the defendant in furnishing security and filing an answer as directed, it is 
not one given on merits and will not be conclusive. In Hira Lal Paint v. Sri Kak 

Nath®, the Supreme Court points out that the objection as to the local jurisdiction 
of a Court does not stand on the same footing as an objection to its competence to 

try a case ; that the latter goes to the very root of the jurisdiction and where it is 

lacking it is a case of inherent lack of jurisdiction in the sense that the Court could 

not have seisin of the case because the subject-matter was wholly foreign to its juris- 

.diction, or because the defendant was dead at the time the suit was instituted or 
„decree passed, or some such other ground which could have the effect of rendering 

the Court entirely lacking in jurisdiction in respect of the subject-matter of the suit 

or over the parties to it ; and that on the other hand, an objection to local jurisdic- 

tion can be waived, and it is given statutory recognition in Order 21. Kochadat 
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Naidu v. Nagayasami Naidu?, decides that section 24 will apply to a matter referred. 
to a civil Court under section 146, Code of Criminal Procedure, by a magistrate, and 
the proceedings could be transferred by the superior Court to another civil Court. 
Kailasa Reddiar v. Ponnammal*, holds that an order exonerating a party from a suit 
may be made on several grounds, and whether or not such a person could still be- 
° deemed to be a party for certain other purposes will depend upon the circumstances. 
of each case having regard to the pleadings and the scope of the order of exonera- 
tion ; and where a person is exonerated as improperly impleaded and struck off, 
he ceases to be a party to the suit and a subsequent suit by him is not barred by 
section 47. Venu Ammal v. Kumarappa Chettiar, states that section 48 fixing a 
period of limitation for purposes of execution of decrees has to be read with other 
saving provisions as to limitation under special enactments, and the total period of” 
time for which execution of decrees was stayed by such enactments has to be ex- 
cluded from the period of limitation prescribed in section 48. Mettur Industries Ltd. v. 
Velayutha Mudaliar*, makes it clear that so long as an amount in the custody of 
a garnishee does not cease to have the character of provident fund either by pay- 
ment of the same to the employee or removing it from his credit in the accounts, 
the immunity against attachment in execution will continue under section 60 (k) ; 
and where under the scheme of provident fund the amount is payable only 6 months 
after the date of the employee’s resignation, the amount is immune from attachment 
during such period. A. J. P. Abraham v. Asirbatham®, points outt hat an order under 
section 95 has to be passed as an order collateral to the decree or decision in the suit 
and is appealable under section 104; inasmuch as such appeals are treated as. 
appeals from orders and not asappeals from decrees, the Court cannot provide for- 
grant of compensation under section 95 as part of the suit and embody its decision 
while passing the decree in the suit ; and since it is a collateral proceeding leading- 
to an order independent of the decree in the suit a formal notice should be given 
to the aggrieved party, his objection heard, and then an order passed. In Paras 
Nath Thakur v. Smt. Mohami Dasi®, the Supreme Court makes it clear that a High. 
Court on Second Appeal cannot go into questions of fact however erroneous the- 
findings recorded may be, and where the High Gourt reverses the concurrent 
findings of fact on inferences drawn from .the evidence after misplacing the onus’ 
of proof, and its own findings are open to serious criticism, the latter must be held 
to be unsound. Lthiraja Mudali v. Muthu Reddi”, takes the view that where a High 
Court in an appeal against an order of remand dismissed the appeal and remitted 
the case to the trial Court for fresh disposal with certain directions, the directions 
with the final order dismissing the appeal form an intergal whole and become final ; 
and where an appellate Court remands a case to the trial Court for fresh disposal 
it can give directions as to the manner in which the suit after it goes back should 
be dealt with. Varadarajulu Goundar v. Narasimhalu Reddiar®, lays down that no 
revision will lie under section 115 against an order made under section 476 or sec- 
tion 476-A of the Code of Criminal Procedure since such order is made expressly 
appealable under section 467-B to the Court to which the Court making the order 
is subordinate. Lokambal Ammal v. Srinivasa Pillai®, states that where money is 
deposited in Court or paid over to the decree-holder in pursuance of a decree and 
that decree is reversed or altered in appeal the principle of restitution requires that 
the judgment-debtor should be placed in the position which he would have occupied 
had the original decree not been passed , i.¢., the loss occasioned to him by being 
deprived of the use of the money which he paid over to the decree-holder or deposited 
in Court must be made good to him, which will be the interest on such money ; but 
where the deposit was made subject to conditions which the decree-holder was. 
unable or unwilling to comply with then he would not be liable to pay interest by 
way of restitution. Thayyan Padayachi v. Veluswami1°, holds that section 148 relates. 
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‘to a case where a period is fixed or granted by the Court in its discretion for the 
‘doing of an act which is prescribed or allowed by the Code. and the section does not 
apply to enable extension of time being given where the period is fixed by the Cod€ 
itself as under Order 21, rule 85. In Padam Sen v. State of Uttar Pradesh}, the Supreme 


‘Court makes it clear that the inherent powers under section 151 are complementary * 


to the powers specifically conferred by the Code and should be exercised so as not 
to conflict with them, or in a manner contrary to or different from the procedurę 
expressly prescribed in the Code ; that the inherent powers saved by section 154 
are with respect to the procedure to be followed by the Court in deciding the cases 
before it and are not powers over the substantive rights which any litigant possesses’ s 
that the Court has no inherent power to seize the books of account of a party outside 
the procedure prescribed in the Code for getting the relevant documents or books 
into Court for the purpose of using them in Court; and that where the Court passed 
-an order appointing a commissioner to seize the plaintiff’s account books on an 
-Apprehension by the defendant that the plaintiff may fabricate the accounts, the order 
is null and void, and the person appointed commissioner is not a public servant. 
Purushottam Umedbhat and Co. v. Manilal and Sons*, points out that since a plaint filed 
‘in a Court in India in the name of a firm doing business outside India is not by itself 
-aa nullity and may be regarded as a plaint by all the partners with a defective des 
-cription of themselves for purposes of the Code of Civil Procedure, the Court could 
permit an amendment of the plaint to enable a proper description of the plaintiff 
to appear in it in order to assist the Court to determine the real question or issue 
between the parties under section 153 even if the provisions of Order 1, rule 10 or 
‘Order 16, rule 17, did not strictly apply because it was not a case of either adding 
parties or substituting parties. Navaneetham Naidu v. Gangaiah Naidu’, decides 
that where a benamidar sues claiming title in himself the purported true owner can- 
not come on record on the death of the alleged benamidar either under Order 1, 
rule 10 or Order 22, rule 3 since such a procedure is possible only if the benamidar 
ig sui in a representative capacity and not otherwise. Thtrumalachariar v: 
Varadappa Chettiar*, holds that under the provisions of Order 7, rule 6, ifa suit is 
instituted beyond the period of limitation prescribed by law the plaint should specify 
the ground upon which exemption from it is claimed ; that the rule is mandatory; 
and an exemption claimed on a certain ground will not enable the plaintiff to 
support grant of exemption on another ground which has not been pleaded. Roy 
and Chatterjee (Private) Lid. v. Scindia Steam Navigation Co.’ points out that Order 8-A, 
rule 2 enables a third-party to raise all grounds to the action as would be available 
to him as against the party defendant who seeks to bring him on record ; and the 
third-party can raise the question of the jurisdiction of the Court in defence in the 
application to implead him as third-party. Kondammal v. Duraiswami Naicker,® 
holds that where in proceedings under section 145, Code of Criminal Procedure; 
a Magistrate makes a reference under section 146 (1) to the civil Court the parties 
should be heard before a finding is arrived at by the civil Court ; and all the pro- 
visions of the Civil Procedure Code will apply to the reference ; and a party treated 
as ex parte could seek to have the order set aside under Order g, rule 13 or any other 
relevant rule of Order 9. Janakamma v. Gootndaraja Mudakar’, takes the view that 
an order ay Seth Nese petition for delayed presentation is in effect an order of 
rejection of the claim and unless a suit is filed within one year of such order, it be- 
comes conclusive under Order 21, rule 63. Weavers Mills Lid. v. Balkis Ammal8; 
lays down that a claim suit being only a continuation of execution proceedings, the 
valuation of the property in such a suit will be the value of the decree in execution 
of which the property was sold. Nalla Kumara Goundar v. Thangammal®, makes it 
clear that in a suit by the defeated claimant under Order 21, rule 63, the onus of proof 
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™, ison him to show that he is the real owner of the property, and he cannot rest con- - 
tent with reliance on the deed conferring an ostensible title on him. Veeraiyya. ‘ 
Kalingarayar v. Trichy District Board', decides that for a due compliance with the provi- 
sions of Order 21, rule 85 the auction-purchaser should return to the Court the 
° receipt for the remittance made in accordance with rule 158 of the Civil Rules of 
Practice. Thapyan Padayachi v. Veluswami*, holds that the balance of the purchase 
price in a Court auction is to be deposited within the time fixed, under Order 21, 
rule 85, in default whereof, the Court is empowered under rule 86 to forfeit the de- 
posit less the expenses of the sale and have the property resold ; and the Court has 
no power to grant any extension of time for the payment of the balance purchase 
price. Jagannatha Iyer v. Krishna Iyer’, takes the view that though a deposit under 
Order 21, rule 89 should be unconditional in the sense that it should not be accom- 
panied by any request or statement as would prevent the decree-holder and 
auction-purchaser from unconditionally drawing the respective amounts payable 
to them under the rule, a statement that the deposit is made without prejudice to 
his rights in collateral proceedings not being those under Order 21, rule go can only 
be a statement of fact or of certain legal rights and it cannot be held to contravene 
the provisions of Order 21, rule 8g and affect the nature of the deposit if it is other- 
wise unconditional. Sarojini Ammal v. Egmore Benefit Soctety*, lays down that when 
once a Court has admitted an application under Order 21, rule go without ordering 
any security the Court has no hither jurisdiction to direct the furnishing of 
security ; but when a Court has on such application directed security to be furnished. 
by a certain date and the judgment-debtor failed to furnish the same, from the mere 
fact that the Court inadvertently permitted the respondent, who took notice 
voluntarily, to file his objection it cannot be implied that the Court has admitted 
the petition, and the petitioner is not absolved from the duty of furnishing security 
in accordance with the order if his application is to be heard. In Sheodyan Singh v. 
Mst. Sanichara Kuer®, the Supreme Court points out that where the boundaries, area, 
and khata number were correctly given in the final mortgage decree as well as the 
sale certificate but the number of the plot was wrongly given as 160 instead of 1060, 
it is mere misdescription, and the boundaries and area will prevail. In State of 
Punjab v. Nathu Ram®, the Supreme Court explains that under Order 22, rule 4 the 
death of one of the respondents does not make the appeal abate against the other 
respondents, though the appeal cannot proceed against the latter in certain circum3- 
tances and will have to be dismissed ; that ordinarily the considerations that weigh 
with the Court in deciding upon it are whether the appeal between the appellant 
and the respondents other than the deceased can be said to be properly, 
constituted or can be said to have all the necessary parties for the decision 
of the controversy before the Court ; and that where a decree is joint and indivisible, 
the appeal against the other respondents also will have to be dismissed as a result of 
the abatement of the decree against the deceased respondent, even if the rights of 
the respondent in the subject-matter of the decree are specified. Chinnaswami 
Pillai v. Thayagaraja Natnar’, takes the view that though the terms of the compromise 
of a suit were found in a separate order on an application under Order 23, rule 3 
and the suit was dismissed, the basis of the decree in the suit is the consent so establish- 
ed and the decree is not appealable ; the fact that one of the parties denied the con~ 
sent could make no difference if the Court had found consent to be established 
and the remedy of the aggrieved party is to file an appeal against that order; hence 
a decree passed on the basis of an order under Order 23, rule 3 recording the terms 
of a compromise is also a decree passed with the consent of the parties and is not appea~ 
lable. Sarangapant Iyengar v. Krishnan®, holds that where a suit for recovery of posses- 
sion with mesne profits to which some minors were party-defendants was decreed 
on the basis of an oath to which the plaintiff was put being taken by him, the fact 
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that in the memo filed on behalf of the minors it was recited “ these defendants con- 
sent to a decree” did not make it a compromise entered into on behalf of the minors 

and such agreement will not fall within Order 32, rule 7. Ponnusami Pillai’ v.’ 
Venkatarama Chetty!, points out that the words ‘possessed of sufficient means to 

enable him to pay the fee’ in Order 33, rule 1 are not equivalent to ‘ possessed of 
sufficient properties to enable him to pay the fee’; what the Court in concerned 

with is not the possession of properties but the capacity to raise the money to pay the 

Court fee, and in deciding the question of means, it is for the Court to decide on. 
the facts of each case whether it should take into consideration or not the subject- 

matter in dispute. Narasimhalu Chettiar v. Ramanatha Mudaliar®, makes it clear that 

the provisions of Order 34, rule 14 are intended to prevent the mortgagor’s equity 

of redemption being lost at ‘the instance of the mortgagee; that since in a 

usufructuary mortgage the mortgagee can realise the amount only by the enjoyment 

of the usufruct, once it is found that a particular claim for money is a claim arising 

under the mortgage, as for instance, a decree for rent arising out of a lease back in 

favour of the mortgagor by the mortgagee in possession as part of the mortgage 

transaction, the amount due in respect of such a claim will have to be recovered’ 

in the same way, namely, by enjoyment of the usufruct; and the mortgagor will not 

be entitled to redeem the property unless he pays to the mortgagee not only the 

amount advanced but also the amount for which the mortgagee has obtained a 

decree in satisfaction of a claim arising under the mortgage. 


INDIAN PENAL Cope. 


In State of Uttar Pradesh v. Hafiz Muhammad Ismail, it is held that in order to: 
apply section 28 of the Penal Code what the Court has to see is whether one thing 
resembles another thing, and if that is so and the resemblance is such that a person 
might be deceived by it, there will be a presumption of the necessary inteatioi or 
knowledge to make the thing counterfeit ; accordingly, a person cannot be acquitted 
of an offence under section 486 on the ground that the concerned labels and wrappers 
were only colourable imitations of the genuine labels and wrappers where the re- 
semblance was such as to deceive a person. Krishnamoorthy In ret, lays down that 
where the alleged abetment was a form of abetment by conspiracy as set forth in 
section 107 (2), the charge of conspiracy is not established merely by proof of associa=" 
tion together nor by mere suspicion of guilt. In State of Andhra Pradesh v. Subbaiah®, 
the Supreme Court points out that since conspiracy to commit an offence is itself an 
offence, a person can be separately charged in respect of such conspiracy ; that 
there is no analogy between scetion 120-B and section 109g since conspiracy is some- 
thing more than an abetment, and there is no warrant for limiting the prosecution. 
to only one element of conspiracy, that is, abetment, when the-allegation is that 
what a person did was some thing over and above that, and that where a number: 
of offences are committed by several persons in pursuance of a conspiracy it is usual 
to charge them with those offences as well as with the offence of conspiracy to 
commit those offences. R. G. Jacob, In re®, lays down that to come within the pale: 
of clause (2) of section 165, it is enough if the accused is an administrative subordinate 
of the superior officer though the matter in question did not belong to the accused’s 
sphere of duties. Anthony In re’, holds that under section 376 while there must be 
penetration in the technical sense the slightest penetration would be sufficient and: 
a completed act of sexual intercourse is not at all necessary. Kanniah Chettiar v. 
Kuppuswamt Chettiar®, states that the offence of mischief as defined in section 425 re- 
lates not-merely to intention but also to the knowledge of the likelihood of wrongful 
loss being caused ; that in the case of blocking a channel through which the com- 
plainant had a right to take water it is enough if the accused knew that wrongful 
loss would be caused to the complainant ; and that once that was established the 
co-existence of a civil remedy really does not make any difference. 
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CRIMINAL PROCEDURE CODE. 


. In State of Madras v. Krishnan}, it is held that an enactment which is a code, 
such as the Code of Criminal Procedure, must be deemed to be exhaustive in re- 
gard to any point dealt with by it, and where there is specific provision in the Code. 
the law must be ascertained by reference to its provisions alone. Anthony, In re?,. 
lays down that having regard to the juxtaposition of sections 1 (2) and 6, section 29-B 
of the Code does not by any necessary implication take away the power of a juvenile 
Court established by law to try a eat offender even for an offence punishable 
~with death or imprisonment for life. In Babulal Parate v. State of Maharashtra®, 
the Supreme Court points out that broadly speaking, section 144 is intended to be 
availed of for preventing disorders, obstructions and annoyances, and is intended 
to secure the public weal; that the powers are exercisable by responsible Magistrates 
-who have to act judicially ; moreover the restraints permissible under the pro- 
vision are of a temporary nature and can only be imposed in an emergency and 
for the purpose of preventing obstruction, annoyance or injury to any person lawfully 
employed, or danger to human life, health, or safety, or disturbance of the public 
tranquillity, or a riot, or an affray ; that these factors condition the exercise of the 
power and it would consequently be wrong to regard that power as arbitrary, 
unlimited, or untrammelled ; that the section cannot be struck down on the ground 
that the Magistrate may possibly misuse the powers or on the ground of 
-unreasonableness ; that though no appeal against an order under the section has 
been provided, the High Court has power under sections 435 and 439 to entertain 
an application for the revision of such an order, and again in a prosecution under 
section 188, Penal Code for infringement of an order under section 144, Code of 
Criminal Procedure, the validity of the order could be challenged ; hence it is not 
as if the remedy of judicial review is illusory ; the test for taking action under sec- 
tion 144 is not merely ‘ likelihood’ or ‘tendency’ but whether there is present 
-danger or apprehension of danger ; that anticipatory action of the kind permissible 
under section 144 is not unpermissible under clauses (2) and (3) of Article 19 of the’ 
‘Constitution, giving power to the legislature to make laws placing reasonable res- 
trictions on the exercise of rights conferred by these clauses in the interest of, among 
-other things, public order ; and that it cannot be said that the provision substi- 
tutes suppression of lawful activity or right for the duty of public authorities to 
maintain order. Kochadai Naidu v. Nagayasami Naidu*, holds that to a proceeding 
on a reference under section 146 relating to an issue as to possession of immovable 
property all the provisions of the Civil Procedure Code will apply excepting those 
relating to costs, appeals, reference, review, etc.; hence the provisions of section 24, 
Civil Procedure Code will also apply to such proceedings. In Kondammal v. Durai- 
swami Naicker’, it is pointed out that where in proceedings under section 145, Code 
of Criminal Procedure a reference was made to a civil Court under section 146 (1) 
and the civil Court disposed of it as ex parte, one of the parties not being present on 
the relevant occasion, the criminal Court is bound to wait till the party seeks to have 
the order set aside under Order 9, Civil Procedure Code and the application is 
disposed of on the merits by the civil Court, and its orders are transmitted to the 
criminal Court. In Gopal Das Sindhi v. State of Assam®, the Supreme Court explains 
that under section 190 once a complaint is filed the Magistrate is not bound to take 
cognisance of the offence but instead may send the complaint under section 156 (3) 
to the police for investigation ; on the other hand, he may exercise his discretion: 
and take cognisance of a cognisable offence, and if he does so, he would have to pro- 


.ceed in the manner provided by Chapter XVI and examine the complainant on 


oath and the witnesses present at the time of filing the complaint. State of Madras 
v. Krishnan!, decides that the statements recorded under section 164 would be public 
documents falling under section 74 (1) (iii) of the Evidence Act entitling the accused 
to copies of the same ; but his right to obtain such copies before the filing of the 
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charge-sheet has been taken away by implication by section 173 (4), Code of Criminal 
Procedure, and he would be entitled to copies of those documents only in accor- 
dance with that provision. In Purushottamdas Dalmia v. State of West Bengals, the 
Supreme Court lays down that the Court having jurisdiction to try the offence , 
of criminal conspiracy can also try offences committed in pursuance of that con- 
spiracy even if those offences were committed outside the jurisdiction of that Court, 
as the provisions of section 239 are not controlled by section 177 which does not create 
an absolute prohibition against the trial of offences by a Court other than the 
| one within whose jurisdiction the offence is committed. In L. N. Mukherjee v. State 
of Madras*, the Supreme Court holds that, on a parity of reasoning, the Court having 
jurisdiction to try the offences committed in pursuance of a conspiracy can try the 
offence of conspiracy even if it was committed outside its jurisdiction. Vadilul 
Panchal v. Dattatreya Dulaji Ghadigaonkar®, points out that when a Magistrate directs 
an enquiry under section 202 for ascertaining the truth or falsehood of a complaint 
and receives a report from the enquiring officer supporting a plea of self-defence 
made by the person complained against, it is open to te Mecunae to hold that 
the plea is correct and that no offence was made out, and that there was no sufficient 
ground for proceeding further on the complaint ; and he is not bound as a matter 
of law to issue process in such a case and leave the person complained against to 
establish his plea of self-defence at the trial. In Shri Ram v. State of Maharashtra,‘ 
the Supreme Court elucidates that in a proceeding instituted on a police report 
the Magistrate is bound to take evidence of only such eye-witnesses as are actually 
produced by the prosecution in Court ; if the Magistrate feels that in the interests 
of justice he should take the evidence of others also he has a duty to do so ; where 
the Magistrate does not feel any such need and no eye-witness has been i 

by the prosecution, the Magistrate may discharge the accused or commit him to the 
Sessions on the basis of the Tae referred to in section 173 ; and the discretion 
of the Magistrate under section 207-A (4) is a judicial dee casa, and there- 
fore, in appropriate cases, the order of discharge or committal as the case may be 1s 
liable to be set aside by a superior Court. Nallayee In re®, decides that though under 
section 271 (2) the Court is empowered to record the plea of an accused and convict 
him in case he pleads guilty, the Court has a discretion to accept the plea or proceed 
to take evidence notwithstanding the plea, and, in fact the Court will be exercising 
a wise discretion in following the latter course; but in any event the Court should 
explain to the accused as fully as possible the technical ingredients of the offence 
and fully satisfy itself that the accused has understood them before the plea of guilty 
is accepted and conviction based thereon. Kaliappan v. Kaliappan*, states that ina 
summons case the Magistrate is not called upon mandatorily to question the accused 
either generally or on any facts appearing in evidence against him after the prosecu- 
tion witnesses are examined and before the defence witnesses are called, and that 
section 342 (1) which is mandatory in its scope is applicable only to warrant cases 
and not to summons cases, Ganesa Pillai, In re", holds that when a case is transferred, 
it must be for trial or enquiry, whether under section 192 (1) or under section 528 ; 
that when a case is erred to another Magistrate oe the examination of some 
of the prosecution witnesses the Magistrate to whom it is transferred must examine 
the witnesses de novo and not proceed to examine the remaining witnesses and record 
a conviction ; and that a conviction based partly on the evidence recorded by the 
Magistrate and partly by the Magistrate to whom the case had been transferred is 
illegal. Kanntah Chettiar v. Kuppuswami Chettiar®, reiterates that there can be no 
interference with an acquittal unless for substantial and com elling reasons evident 
from the record. Public Prosecuror v. Somasucndaram Chettiar ®, holds that an acquittal 
shall not be disturbed in the absence of substantial or compelling reasons, or when 


I. Ea 2 M.LJ. tsa 137. 6. (1961) 2 M.L.J. 366. 
2. (1961) 2 M.L.J. (S.C.) 156. is 1961) 1 M.L.J. 27. 
3. (1961) 2 M.L.J. (S.C.) 16. » (1961) 1 M.L.J. 372. 
4. ae 1 M.LJ. (S.C.) 221. 9- (1961) 1 M.LJ. 376. 
5. (1961) 1 M.L.J. 333. 
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the facts do not involve any question of law in reality. Krishnamoorthy, In ret decides 
that where the record itself is not capable of sustaining a conviction and the con- 
science of the Court is roused to the extent of compelling the Court to find that the 
_ accused ought not to have been convicted upon the evidence, interference in revision 
would be warranted. Varadarajulu Goundar v. Narasimhalu Reddiar*, points out that an 
order made under section 476 or section 476-A has been expressly made appealable 
under section 476-B to the Court to which the Court making the order is subordi- 
nate, and no revision will lie against such order under section 115, Code of Civil Pro- 
edure. In Kandaswami Moopan v. Angammal®, it is pointed out that a deliberate, 
cttribution of immorality to a wife is legal cruelty entitling her to live separately 
and claim maintenance under section 488, Code of Criminal Procedure ; that the 
possession of property is not-the criterion under the section for awarding mainten- 
ance; that the obligation is independent of the possession of property and so long as 
a man is able-bodied and can work and earn his livelihood it is his duty to support 
13 wife ; and the High Court will not interfere with the quantum panded by 
che Magistrate unless it is manifestly perverse. Natesa Pillat v. Fayammal*, makes it 
lear that where subsequent to a maintenance order under section 488 the parties 
reunited and lived as husband and wife it would put an end to the order ; and if 
the wife separated again she will have to file a fresh petition on a fresh cause of 
action and satisfy the ingredients of the section. 


I. ER 1 M.L.J. 379. 8 
g, (1961) 1 M.LJ. 295. 4: 
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NOTES OF RECENT CASES. 


(Supreme Gourt.| 


B. P. Sinha, C. F., P. B. Gajendragadkar Jawahar Lal Barman v. 
and Raghubar Dayal, FF. The Union of India. 
25th September, 1961. G.A. No. 328 of 1961. 


Arbitration Act (X of 1940), sections 28, 32 and 33—Construction—Small Cause Court 
and its jurisdiction. 

In a very large majority of cases where the arbitration agreement is a part of 
the main contract itself, challenge to the existence or validity of one oad: mean 
a challenge to the existence or validity of the other. We would accordingly hold, 
though for different reasons, that the High Court was right in coming to the con- 
clusion that the petition made by the respondent was competent under section 32 
of the Arbitration Act and bas been properly entertained by the trial Court. Sec- 
tion 32 impliedly recognises the inherent jurisdiction of the Court to entertain appli- 
cations made by the parties affirming the existence of arbitration agreements. ‘The 
power to enlarge time for making the award which is the subject-matter of the pro- 
visions of section 28 cannot be held to include a power to entertain petitions like 
the present. 


Din Dayal Sharma, Advocate, for Appellant. 
C. K. Daphtary, Solicitor-General of India, for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME Court. ] 

B. P. Sinha, C. F., A. K. Sarkar, Sakal Papers (P.) Ltd. & others v. The 

K. C. Das Gupta, N. Rajagopala Ayyangar Union of India, etc. 

and 7. R. Mudholkar, FF- Petition No. 331 of 1960 and Nos. 67, 

anth September, 1961. 68 of 1961. 


Newspaper (Price and Page) Act (XLV of 1956)—Datly Newspaper Price and Page 
Order, 1960—Article 19 of the Constitution of India. : 


The object of the Newspaper (Price and Page) Act in regulating the space for 
advertisements is stated to be to prevent ‘ unfair’ competition. It is thus directed 
against circulation of a newspaper. When a law is intended to bring about this 
result there would be a direct interference with the right of freedom of speech and 
expression guaranteed under Article 19 (1) (a). 


Since the very object of the impugned law is to affect circulation of certain news- 
gas which are said to be practising unfair competition it is difficult to appreciate 
ow it could be sustained. The right to freedom of speech and expression is an in- 
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dividual right guarantéed tð every citizen by Article 19 (1) (a) of the Constitution. 
There is nothing in clause (2) of Article 19 which permits the State to abridge this 
right on the ground of conferring benefits upon the public in general or upon a 
section of the public. It is not open to the State to curtail or infringe the freedom 
of speech of one for promoting the general welfare of a section or a group of people 
unless its action could be justified under a law competent under clause (2) of Article 
1g. Itis admitted that the an i provisions cannot be justified on the grounds 
referred to in the aforesaid use. 


Similarly, since the Act taken in conjunction with the Daily Newspaper (Price and 
Page) Order, 1960, operates as a restraint on the freedom of speech and expression 
of newspapers, the mere fact that its object was to suppress unfair practices by 
dewspapérs would not validate them. Carrying on unfair practices may 
be a matter for condemnation. But that would be no ground for placing restrictions 
on the right of circulation. Upon the view we take it would follow that section g 
(1) of the Act, which is its pivotal provision, is unconstitutional and, therefore, 
the Daily Newspaper (Price and Page) Order, 1960, made thereunder is also 
unconstitutional. . 

G. S. Pathak and S. T. Desat, Senior Advocates, for Petitioners. 

M. C. Setaload, Attorney-General for India and B. Sen, Senior Advocate, for 
Respondent. 

N. P. Nathwani, Advocate, for Intervener No. 1. 

J. B. Dadacharji, Advocate, for Interveners Nos. 2 and 6. 

K. R. Chaudhari, Advocate, for Intervener No. 3. 

S. T. Desai, Senior Advocate, for Intervener No. 4. 


Dr. W. S. Barlingay, Senior Advocate, for Internever No. 5. 


G.R. — Petitions allowed. 
[SUPREME COURT. ] 
K. N. Wanchoo and Bombay Union of Journalists v. 
F- C. Shah, FF. The ‘Hindu’ Bombay. 
27th September, 1961. C.A. No, 22 of 1961. 


Industrial Disputes Act (XIV of 1947), Bombay Working Journalists (Conditions of 
Service) and Mascellaneous Provisions Act (XLV of 1955) section 17—Scope—Applicability 
of the Industrial Disputes Act. to an individual dispute. 


The documentary evidence which should normally have been in existence if 
the case that the Union passed a resolution on April 17, 1958, was true, has not 
been produced on the plea either that it was not maintained or that it was destroyed. 
Even on the case of the appellants, there is nothing to show that notice of the meeting, 
dated 17th April, convened for the purpose of considering the requisition was ever 
given to Venkateswaran and if it was not given by the mere passing of a resolution 
by other members of the Union the case of the appellants that the claim of 
Salivateeswaran was supported by Venkateswaran cannot be supported, 


In each case im ascertaining whether an individual dispute has acquired the 
character of an industrial dispute the test is whether at the date of the reference 
the dispute was taken up as supported by the Union of the workmen of the employer 
against whom the dispute is raised by an individual workman or by an appreciable 
number of workmen. 


If the dispute was in its inception an individual dispute and continued to be 
-such till the date of the reference by the Government of Bombay, it could not be 
converted into an industrial dispute by support subsequent to the reference even 
-of workmen interested in the dispute. We have already held that subsequent 
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withdrawal of gupport will not take away the jurisdiction of an Industrial Tribunal. 
On the same reasoning subsequent support will not convert what was an individual 
dispute at the time of reference into an industrial dispute. The resolution of the 
Indian Federation of Working Journalists, assuming that it has any value, 
would not be sufficient to convert what was an individual dispute into an industrial 


dispute. 
Ramaswamy, Advocate, for Appellants. 


R. Ramamurthy Iyer, Advocate, for Respondent No, 1. 


G.R. — Appeal dismissed. 
[SUPREME CourT]. 7 
B.P. Sinha C.F., P.B. Gajendragadkar Sivayogeswara Cotton Press, Devangere v. 
and Raghubar Dayal, FJ. M. Panchaksharappa. 

27ih September, 1961. C.A. No. 324 of 1961. 


Lease—Right reserved to lessee to surrender possession at will—tIf inconsistent with 
permanent tenancy. 

In order to ensure that the lessor should not eject the lessee at his sweet will, 
the term was specifically included in the lease that it will not be open to the lessor 
to do so. It must, therefore, be held that a stipulation entitling the lessee to sur- 
render possession of the premisses at his will is not wholly inconsistent with the tenancy 
being permanent. 

It is always open to a lessee of whatever description to surrender his leasehold 
interest to the lessor, by mutual consent. It is not necessary in law that the mutual 
consent should be at the time the surrender is being made. It is open to the parties 
to stipulate terms in anticipation of such a surrender. In the instant case, the 
surrender was to be in express terms agreed to by the parties, at any time after 
the lapse of the initial period of twenty years. Such a stipulation for the benefit 
of the lessee cannot be construed as in derogation of the permanency of the tenure, 
if the parties otherwise agreed to create such a tenure. l 


For the reasons aforesaid, it must be held that the High Court was in error 
in holding that the present case is governed by the decision of the Bombay 
High Court in I.L.R. (1954) Bom. 448. That decision was, with all HEr en- 
tirely correct on the terms of the document then before the Court. That being so, 
in our opinion, on a true and proper construction of the lease deed, the presumption 
in favour of the transaction creating a permanent lease cannot be held to have been 
rebutted by a stipulation in favour of the tenant having the right to surrender the 
lease at his choice. That being so, it must be held that the lease deed evidences 
an intention to create a permanent lease. 


C.K. Daphtary, Solicitor-General of India, for Appellants. 
R. Ganapathy Iyer, Advocate, for Respondent No. I. 





G.R. Appeal allowed. 
[SUPREME Court]. 

K. N. Wanchoo, K. C. Das Gupta, ' Uppalapati Veera Venkata Satya- 

F. C. Shah and Raghubar Dayal, FJ. narayanaraju v. Josyula 

agth September, 1961. Hanumayamma. 


C. A. No. 459 of 1958. 

Practice—Second Appeal— Jurisdiction of the High Court to reverse the finding of facts 
arrived at by the First Appeal Court. 

It seems to us therefore that though the form in which the High Court expressed 


itself when it called for a finding was not happy, what the High Court really did was 
to hold that there was no finding by the Subordinate Judge on the question of effec- 
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tive possession ‘of the so-called reversioners after a consideration of the evidence reld- 


‘ting to payment of rent etc.; it therefore called for a finding on the question of effec- 


‘tive: possession after consideration of the entire evidence. ‘This in our opinion the 
‘High Court was justified in doing because the trial Court had considered the entire 
-evidence and had come to the conclusion that the so-called reversioners had no 


effective possession and the attornment through the kadapa was a mere paper transac- 
tion. In these circumstances it cannot be said that the High Court had no jurisdic- 
tion to call for a finding. 


It is not disputed that if the High Court had jurisdiction to call for a finding the 
final order of the High Court allowing the appeal based on the finding which was 
submitted was not open to question. 

`. A. V. Viswanatha Sastri, Senior Advocate, for Appellants. 

K. Bhimasankaram, Senior Advocate, for Respondents. 


G.R. Appeal dismissed. 


[Supreme Court.] 
B. P. Sinha, C.F., S. K. Das, ‘Mannalal Jain v. State of Assam. 
A. K. Sarkar, N. Rajagopala Ayyangar Petition No. 303 of 1960. 
and 7. R. Mudholkar, FF. 
29th September, 1961. E 

Assam Foodgra'ns (Licencing and Control) Order 1960 and 1961—Secton 3 of the 
Essential Commodities Act (X of 1955)—Article 14 of the Consiitution. 

J y Majority.— We accordingly hold that the impugned order is bad as violating 
the rights of the petitioner guaranteed under Articles 14 and 19 of the Constitution. 
We must therefore, quash the order of the licensing authority, dated April 11, 1961. 
We must also quash the order by which the licensing authority granted a license in 


favour of respondent No. 6. The licensing authority must now consider the applica- 


tion of the petitioner for a license for the year 1961 on merits along with the applica- 
tion of respondent No. 6 and such other applications as may be still pending. In 
dealing with these applications the licensing authority must have regard to the provi- 
sions of clause 5 of the Control Order, 1961, and such other provisions of law as have 
a bearing on them, in the light of the authority to ignore all instructions which are 
not in consonance with the provisions of law by which it is to be guided. 


Before we part with this case we must express our deep concern over the manner 
in which the State Government or its officers have issued instructions in the matter 
of granting of licenses, instructions which clearly enough are not in consonance 
with the provisions of law governing the grant of such licenses. We doubt the 
wisdom of issuing executive instructions in matters which are governed by provisions 
of law ; even if it be considered necessary to issue instructions in such a matter, the 
instructions cannot be so framed or utilised as to override the provisions of law. Such 
a method will destroy the very basis of the rule of law and strike at the very root of 
orderly administration of law. We have thought it necessary to refer to this matter 
because we feel that the instructions which the State Government or its officers have 
issued in the matter of granting of licenses for the procurement of paddy are not in 
consonance with the provisions of clause 5 of the Control Order, 1961. 


C.K. Daphtary, Solicitor General of India, for Petitionér. 
M. G. Setaload, Attorney-General for India, for Respondents. 
G.R. Petition allowed. 


[SUPREME Court. ] 


K. N. Wanchoo, K. C. Das Gupta and Mrs. Dossibai N. B. Jeejeebhoy v. 
F. C. Shah, FF. Khemchand Gorumal. 
29th September, 1961. C.As. Nos. 503-506 of 1958. 


Bombay Rents, Hotel and Lodging House Rates Control Act, 1947— Jurisdiction of City 
Civil Courts—Construction of phrases *‘letting for residence’? and “ letting for business.” ’ 

When a lessee takes lease of open land for the purpose of constructing on it 
buildings intended to be used for residence or for business is this “ letting for 
residence,” or “ letting for business’? ‘That is the short question which arises for 
decision in these four appeals. 

The extreme proposition which Mr. Bhatt raised first of all on behalf of the a 
pellant is that open land can never be let for residence and so when section 6 Pk 
of premises being let for residence, land is not included. There is no substance in 
this contention. 

It is quite clear that open land as it is can be used for residence and so there is 
no reason to think that open land was not intended to be included in “ premises ” 
when section 6 speaks of premises being let for residence. 

In our opinion, the words “let for residence, education, business, trade or 
storage ” are wide enough to include a letting for the achievement of these purposes 
with construction of buildings as also without construction of buildings. 

J. C. Bhatt, Advocate, for Appellant in all the appeals. 

N. C Chatterjee, Senior Advocate, for Respondents in C.A. No. 503 of 1958. 

Madhowdas, Advocate, for Respondents in G.As. Nos. 504-506 of 1958. 


G.R. —— Appeals dismissed. 


[SUPREME CourT. | 
B. P. Sinha, C.F., S. K. Das, A. K. Sarkar, The State of Saurashtra (now Gujrat) 
N. Rajagopala Ayyangar and F. R. Mudholkar, F7. o. Jamadar Mohamad Abdulla. 
grd October, 1961. 
C.As. Nos. 220, 221, 349 and 497 of 1958. 
Indian Independence Act (194:7)—-Suzerainty over the Indian States—Act of State 


There can be no doubt that if the decision of this Court in State of 
Saurashtra v. Memon Haji Ismail Haji, (1960) S.G.J. 394: (1960) 1 S.C.R. 537 
applies, then these appeals must be allowed. 

We have, therefore, come to the conclusion that the Courts below were wrong 
in holding that the suits were maintainable and in enquiring into the merits of the 
cases. The appellant-State is entitled to succeed on the plea that the orders of re- 
sumption e by the administrator arose out of and during an “ Act of State” and 
were not, therefore, justiciable in the municipal Courts. 

M. C. Setalvad, Attorney General for India, for Appellant in all appeals. 

I. N. Shroff, Advocate, for Respondent in C.As. Nos. 220, 221 of 1958. 

G. S. Pathak, Senior Advocate, for Respondents in G.A. No. 349 of 1958. 

J. P. Mehta, Advocate, for Respondents in C.A. No. 497 of 1958. 


G.R. — Appeal allowed. 
[SupREmME CourrT.] 

S. K. Das, F. L. Kapur and Suvvari Sanyasi Apparao v. 

M. Hi ÍF. Boddapalli Laskhminarayana. 

5th October, 1961. Cr.A. No. 31 of 1961. 


Penal Code (XLV of 1860), section 380—Press and Registration of Books Act (XXV of 
1867)—Declared keeper of press—If owner. 


It is settled law that where a bona fide claim of right exists, it can be a good 
defence to a prosecution for theft. An act does not amount.to theft, unless there be 
not only no legal right but no appearance or colour of a legal right. 

M—N RG 
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We are not concerned in this case with the declaration under the Press and 
Registration of Books Act. A declared keeper of the Press is not necessarily the owner 
thereof so as to be able to confer title to the press upon another. The ownership 
of the Press is a matter of the general law and must follow that law. 


In our opinion, in the circumstances and in the light of the finding given by the 
District and Sessions Judge with regard to Exhibit D-2, it was necessary to go further 
to see what right Pappala Chinna Ramadasu had to the Press at all. If this had been 
considered, the learned Judge would have seen that there was some doubt about the 
right of Pappala Chinna Ramadasu to transfer the Press in 1955 to Boddapall 

inarayana, and further that the defence that the appellants took possession 
of the Press under a bona fide claim of right was a good defence entitling them to an 
acquittal. 

P. Ram Reddy, Advocate, for Appellants. 

Mrs. Ratna Rao, for Respondent No. 1. 


A. Ranganatham Cheity, Senior Advocate, for Respondent No. 2. 


K.S. —— Appeal allowed. 
[SupREME CourT.] 

S. K. Das, J. L. Kapur and The First Additional Income-tax 

M. Hidayatullah, FF. Officer, Mysore v. H. N. S. Iyengar. 

5th October, 1961. C.A. No. 60 of 1961. 


Income-tax Act (XI of 1922), sections 22 and 34-—Meaning of the words “* any year ”. 

When under section 34 (1) (a) of the Income-tax Act a return is required the 
return has to be made under section 22 for any year, and when the reference is to 
omission to make a return of the income under section 22 for any year, the year is 
the assessment year, although the income which is declared relates to the previous 
year. The reference in clause (a) of sub-section (2) (i) to section 22 of the Act 
therefore makes the meaning of the phrase “ for any year ” referable to an assess- 
ment year. The clause makes it clear that an assessee can be called upon to make 
a full and true disclosure of all materials necessary for his assessment of that year 
which necessarily must mean an assessment year and it is, in our opinion, erroneous 
to say that a return under section 22 of the assessee’s income for any year would 
have a different meaning in the first part from that dealing with the full and 
true disclosure of all material facts necessary for the assessment for that year. 


C. W. Spencer v. Income-tax Officer, Madras, (1956) 2 M.L.J. 518: LL.R. (1957) 
Mad. 251, approved. 


K. N. Rajagopal Sastri, Senior Advocate, for Appellant. 
Rameswar Nath, Advocate, for Respondent. 
G.R. Appeal allowed. 


[Supreme Court. | 


K. N. Wanchoo, K. C. Das Gupta and The State of Bombay (now Gujrat) v. 
F. C. Shah, FF. Narandas al Agarwal. 
6th October, 1961. Cr.A. No. 65 of 1959. 


Bombay Prohibition Act (XXV of 1949), sections 6-A (6), 12 and 13 and 65 (1) (a) 
and 66 (b) (1)—Scope. 
~ ` We are of the view, therefore, that the prohibitions contained in sections 12 and 
13 of Bombay Prohibition Act operated in respect of the preparation seized by the 
Police and that the payment of excise duty to the Bhopal State under the law in 
force in that State, for rting the preparation from t State did not protect 
the respondents from liability to prosecution for infringement of provisions of the 
Bombay Prohibition Act (XXV of 1949) within the State of Bombay. Consultation 
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with the Board under section 6-A (6) of the Act was not a condition precedent essen- 
tial to the launching of prosecution against the respondents. 


C. K. Daphtary, Solicitor-General of India, for Appellant. 
Nur-ud-din Ahmed, for Respondent No. 1. 
G.R. Appeal allowed. 


[SUPREME CourT.] 


P. B. Gajendragadkar, A. K. Sarkar, Dhagamwar Narsingh v. 
K. N. Wanchoo and K. C. Das Gupta, Ff. S. S. Grewal. 
gth October, 1961. C.A. No. 548 of r958. 


Mines Rules, 1955, rule 74. (2)—Meaning of Welfare Officer of a mine. 


We observe that the Mines Rules do not define the term ‘* Welfare Officer ”. 
But we think it is beyond doubt and indeed the contrary has not been contended 
that the Welfare Officer mentioned in the Proviso to rule 74 (2) of the Mines Rules, 
1955, 18 the same officer as is mentioned in sub-rule (1) of rule 72. Now it is, in our 
view, perfectly plain that the Welfare Officer contemplated by rule 72 (1) is such an 
officer of one mine. The rule says that there shall be at least one Welfare Officer 
for every mine employing between 500 and 2,000 persons and this makes any other 
view impossible. As we understood Mr. Sen, he also accepted that the Welfare 
Officer contemplated is one appointed in respect of one mine. Now, the appellant 
was, on his own case, the Welfare Officer of several mines of the Company and not 
of one of such mines only. ‘Therefore, we think that he was not a “Welfare Officer” 
within rule 72 (1) and hence not within the Proviso to rule 74 (2). 


B. Sen, Senior Advocate, for Appellant. 

K. L. Hathi, Advocate, for Respondent No. 1. 

N. C. Chatterjee, Senior Advocate, for Respondent No. 2. 

G.R. Appeal dismissed. 


[SUPREME Court. | 
K. N. Wanchoo, K. C. Das Gupta and The Workmen of the Bombay Port Trust v. 
J. C. Shah, FF. The Trustees of Port of Bombay. 
10th October, 1961. C.A. No. 529 of 1959. 


Minimum Wages Act (XI of 1948)—Rules or Orders made thereunder —Meaning of 
the words “ for which.” 


Our attention was drawn to the view taken by the Bombay High Court in 
Trustees of the Port of Bombay v. Authority under the Payment of Wages Act and others, 
(1957) 1 L.L.J. 627, which was followed by the Madras High Court in 4.C.C. v. 
Labour Inspector, (1960) 1 L.L.J. 192, that the proper construction of the words 
“ for which ” is to relate to the word “holiday” preceding the words “ for the 
whole day”. In Jaswant Sugar Mills v. Sub-Dimstonal Magistrate and others, (1960) 
2 L.L.J. 373, the Allahabad High Court took the view that “for which” refers 
to the weekly holiday whether it is on a Sunday or on any other day of the week as 
permitted under the Rules. In our opinion, the view taken by the Allahabad 
High Court is correct. 


On a proper construction of the Rule it must, in our opinion, be held that the 
workmen of Categories A and B were entitled to receive payment “ equal to the 
average wages during the preceding week ’’ in respect of the period October 1953 
to March 2, 1956. ` 
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We are therefore of opinion that the workers of Categories A and B are entitled 
to arrears of wages for the Sundays from March 3, 1956, on the basis that the guaran- 
teed minimum wage was the daily wage. 

H. R. Gokhale, Advocate, for Appellant. 


S. T. Desai, Senior Advocate, for Respondent No. 1. 


G.R. —— Appeal partly allowed, 
[SUPREME CourrT.] 

B. P. Sinha, C.F., K. Subba Rao, f. C. Shah and Jyothi Bhushan Gupta v. 

gJ. R. Mudholkar, F}. The Banaras Bank, Ltd. 

12th October, 1961. C.A. No. 198 of 1956. 


^. Companies Act (VII of 1913), section 187—Limitaton Act (IX of 1908), Articles 
182-183—Letters Patent of the Allahabad High Court. 


_ The jurisdiction to deal with the claims of companies ordered to be wound-up 
is conferred by the Indian Companies Act and to that extent the Letters Patent are 
modified. There is, however, no difference in the character of the original civil 
jurisdiction which is conferred upon the High Court by Letters Patent and the 
jurisdiction conferred by special Acts. When in exercise of its authority conferred 
by a special statute the High Court in an application presented to it as a Court of first 
instance declares liability to pay a debt, the jurisdiction exercised is original and civil 
and if the exercise of that jurisdiction does not depend upon any preliminary step 
invoking exercise of discretion of the High Court, the jurisdiction is ordinary. 

The Court approved the decision of the] Madras High Court in P. T. Muma 
Servai v. The Hanuman Bank Ltd., Tanjore, (1958) 2 M.L.J. 96: 1.L.R. (1958) Mad. 
685. 
i Gopi Nath Kunzru, Senior Advocate (Ganpat Rai, Advocate, with him), for Appel- 
ants . 


G. S. Pathak, Senior Advocate (G. C. Mathur, Advocate, with him), for Respon- 
dent. 


G.R. —— Appeal dismissed. 
Ganapathia Pillai, F. Khader Hussain v. 
15th September, 1961. Mohd. Sheriff. 


W.P. Nos. 342 and 343 of 1959. 


Industrial Disputes Act (XIV of 1947), section 25-FF—Applicability—Transfer of 
ownership or management of an undertaking—Stage carriage operator selling the stage carriage 
with permit—If transfer of business—Prior employer when bound to pay compensation to 
workmen. 


In cases of undertakings such as operating stage-carriages, where the carriage 
is sold with the route-permit, etc. the management of the undertaking is transferred 
to the purchaser and there is thus a transfer of the ownership or the management 
of the undertaking within the meaning of section 25-FF of the Industrial Disputes 
Act, even though the seller may still be the owner of other buses and continues 
the business of a bus-owner. Where the purchaser in such a case employs the 
workmen employed in the bus by the seller without any written contract to pay 
retrenchment compensation on account of the workmen’s service under the 
previous employer, the case will be governed by section 25-FF of the Act. All 
the three clauses of the proviso to section 25-FF should be satisfied so as to exclude 
its operation to any case. Irrespective of consent of the employer and employee 
for the change over, when there is a change of employer due to transfer of an under- 
taking, if the three conditions laid down in the proviso to section 25-FF of the Act 
are satisfied the employee is not entitled to claim any retrenchment compensation 
from the former employer. 


E. A. Viswanathan, for Petitioner. 
S. Mohan Kumaramangalam, for Respondent. 
R.M. —— -Petition dismissed. 


[SUPREME CouRT.] 


K. N. Wanchoo, K. C. Das Gupta and Rama Shankar Singh v. 
J. C. Shah, FF. The State of West Bengal. 
10th October, 1961. _ Çr.A. No. 71 of 1961. 


Criminal Procedure Code (V of 1898), sections 423 and 374— Trial with the help of Fury. 


_, We are therefore of the opinion that section 423 of the Code of Criminal 
Procedure applies to all appeals before the High Court whether from a trial by 
jury or otherwise and when the High Court finds that the verdict of the jury is 
vitiated on account of some defect of law or mis-direction it has full power to deal 
with the appeal in the manner specified in section 423 and for that purpose it may 
appraise the evidence to decide what course it will follow. 


‘ The learned counsel for the State invited our attention to a judgment of this 
Court in Criminal Appeal No. 113 of 1956, Bhupati Bhusan Biswas and others v. The 
State of West Bengal decided on February 14, 1957 in which.this Court set aside the 
order passed by the High Court directing retrial of a case which was tried with jury, 
in which the verdict was vitiated, and ordered that the High Court should hear the 
case on the evidence. The Court in that case observed, “ In the circumstances of 
this case we are of the opinion that the High Court was in error in remanding the case 
for retrial ; it should have gone into the evidence and determined for itself whether the 
accused were guilty or not.” It is manifest that this Court vacated the direction of 
the High Court ordering retrial in the special circumstances of the case : the Court 
did not lay down any general rule that in every case where the verdict of the jury 
in a case where the accused has been convicted at a trial held with jury is found to 
be vitiated the High Court must not remand the case for retrial.” 


“There is no ground, therefore, for disagreeing with the High Court that this is 
pre-eminently a case in which death sentence should be imposed on the three 
appellants.” - g 


Nur-ud-din Ahmed, Advocate, for Appellants. 
D. N. Mukherjee, Advocate, for_ Respondent. 


G.R. Appeal dismissed. 


' [SUPREME CourT.] 


' B. P, Sinha, C.J., P. B. Gajendragadkar and Radhakrishna Sivadutta Rai v. 
Raghubar Dayal, FF. Tayeballi Dawoodbhai. 
13th October, 1961. G.A. No. 212 of 1959. 


. Contract Act (LX of 1872), sections 230 and 236—Scope. 


<“ It would be remembered that section 230 of the Indian Contract Act provides 
that in the absence of any contract to that effect, an agent cannot personally enforce 
contracts entered into by him on behalf of his principal, nor is he personally bound 
by them. There are, however, three cases specified, in the section where such a 
contract would be presumed to exist ; one of these cases is where a contract is 
made by an agent for sale or purchase of goods for a merchant resident abroad. In 
other words, under section 230 if an agent enters into a contract for a disclosed 
foreign principal the main provision of section 230 will not apply because there 
would be a presumption that there is a contract to the contrary under which the 
agent would be personally bound by.the contract notwithstanding the fact that he 
has entered into it on behalf of a foreign principal.” 


G. S. Pathak, Senior Advocate, for Appellants. 
(A: V. Viswanatha Sastri, Senior Advocate, forgRespondent, 


A OR: s , euu X ‘Appeal dismissed. 
M—N RG 
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_ [Supreme Court.] 


P. B. Gajendragadkar, A. K. Sarkar, Harbans Singh v. 
K. N. Wanchoo and K. C. Das Gupta, 77. The State of Punjab. 
16th October, 1961. Cr.A. No. 115 of 1959. 


Evidence Act (I of 1872), section 32(1)—Dying declaration—Evidentiary value. 

“The question was however considered again by this Court in Khushal Rao v. 
State of Bombay, (1958) S.C.J. 198 : (1958) M.L.J. (Crl.) roo : 1958 S.C.R. 552 at 
568. After pointing out that in Ram Nath’s case, A.I.R. 1953 S.C. 420 the Court 
after a careful examination of the facts of that case distinctly came to the conclusion 
that the dying declaration was not true and could not be relied upon; this Court 
stated in the later case that the observations of the Court in Ram Nath’s case were in 
the nature of obiter dicta. 


“ As has already been pointed out the High Court is wrong in thinking that the 
evidence shows that Major Singh gave any of the fatal blows. Hazura Singh in his 
first dying declaration mentioned Major Singh as having given a blow on him on his 
left wrist. Apart from Bhag Singh only Hira Singh has ascribed any specifie part to 
Major Singh in addition to saying generally that he took part in the attack. The 
evidence therefore leaves scope for thinking that Hazura Singh has made a mistake 
about Major Singh or has wrongly implicated him. We are not therefore eee 
to say that the view taken by the Trial Judge as regards Major Singh is clearly 
unreasonable.” 


“We therefore allow the appeal of Major Singh, set aside the order of convic- 
tion and sentence made against him by the High Court and restore the order of 
acquittal made by the Trial Court. The appeal of Harbans Singh is dismissed. 
Major Singh should be set at liberty at once.” 


N. C. Chatterjee, Senior Advocate, for Appellants. 
N. S. Bindra, Senior Advocate, for Respondent. 
G.R. Appeal allowed in part. 


[SUPREME CourrT.] 


S. K. Das, F. L. Kapur and Add]. I.T.O., Circle I, Salem v. 
M. Hidayatullah, FF. E. Alfred. 
20th October, ws C.A. No. 282 of 1960. 


Income-tax Act (XI of 1922), sections 22 (2), 24~B (2), 29 and 46 (1)—Scope.’ 

“ Whether the legal representative of a deceased person, who is assessed in 
respect of the total income of the latter person, as if he were the assessee, can be 
ordered to pay a penalty under section 46 (1) of the Indian Income-tax Act, is the 
short question that arises in this appeal. 


“ The High Court as well as the learned counsel for the respondent (who pressed 
upon us the reasons of the High Court) referred to the words of section 29 where in 
addition to an “ assessee ” liable to pay the tax occur the words “ other person ” 
liable to pay such tax, and observed that the respondent would fall to be governed 
by the words “ other person ” liable to pay such tax and not by the words “the asses- 
see ” liable to pay such tax. The High Court reasoned, therefore, that the words 
“an assessee ” in sections 45 and 46 in their application are limited to an assessec, 
who is assessed on his own behalf and not “ other person ”, who is not an assessee. 
This distinction, it observed, must be borne in mind in interpreting the word “assessed” 
used in sections 45 and 46, and so construing, limited the word “‘assessee ” in those 
two sections to an assessee proper. The words “‘ other person ” cannot apply to a 
legal representative, if he is an “ assessee ” by fiction, and the fiction has to be worked 
out to its logical conclusion. If he falls within the word “‘ assessee ”, as has been 
shown above, he does not fall within the words “ other person ”, and it is not neces- 


rf 
sary to find in this case what persons are there meant to be included. In our 
opinion, the penalty could be imposed on the respondent as an assessee. 
K. N. Rajagopal Sastri, Senior Advocate, for Appellants. 
R. Gopalakrishnan, Advocate, for Respondent. 
G.R. Appeal allowed. 


[SUPREME CourrT.] 


B. P. Sinha, C. F., S. K. Das, The Board of Trustees, Ayurvedic & 
A. K. Sarkar, N. Rajagopala Ayyangar, and Unani Tibia College, Delhi v. 
J. R. Mudholkar, FF. The State of Delhi (now Delhi 

23rd October, 1961. Administration). 


Petition No. 96 of 1955. 


Tibia College Act, 1952 (Delhi Act, No. V of 1952), Article 240 of the Constitution 
Part C States Act, 1951 (Central Act XLIX of 1951)—Items 43 and 44 of List I and Item 
32 of List II of the Seventh Schedule of the Constitution—Socicties Registration Act (XXI 
of 1860). Articles 14, or 1931 of the Constitution. 


~ Now, the question before us is regard being had to the aforesaid provisions 
was the Board a corporation ? Our conclusion is that’it was not. “ We have, there- 
fore, come to the conclusion that the provisions aforesaid do not establish the main 
essential characteristic of a corporation aggregate, namely, that of an intention to 
incorporate the society We may further observe that the scheme and provisions of 
the Societies Registration Act, 1860 are very similar to those of the Friendly Societies 
Act, 1896 (59 & 60 Vict. c. 25), as amended in certain respects by subsequent enact- 
ments.” 


“ In our view the impugned legislation does not violate any fundamental right 
of the petitioners under Articles 14, 19 or 31 of the Constitution.” > 


Purshottam Trikamdas, Senior Advocate, for Petitioner. 
C. K. Daphtary, Solicitor-General of India, for Respondents. 


G.R. — Petition dismissed. ` 
[SUPREME Court]. 
B. P. Sinha, C.J., K. Subba Rao, In the matter of Mr. ‘A?’ an 
J. C. Shah, Raghubar Dayal and Advocate. 


J. R. Mudholkar, F7. 
25th September, 1961 and 2nd November, 1961. 


Supreme Court Rules—Order IV-A—Professional conduci—Soliciting briefs—Mis- 
conduct. 


It is clear beyond any shadow of doubt that the Advocate had addressed the 
letter aforesaid to the Government of Maharashtra, soliciting their briefs ; that he 
had admitted to the Registrar of this Court that he had written the post card and other 
such post cards to other parties, and that he did so in utter disregard of his position 
as an Advocate of this Court. It is equally clear that his denial of having written 
the post card, and of having subsequently admitted it to the Registrar, was again 
in utter disregard of truth. He has, in this Court, condemned himself as a liar and 
as one who is either ignorant of the elementary rules of professional ethics or has no 
regard for them. In our opinion, the Advocate has mischosen his “profession. 
Apparently he is a man of very weak moral fibre. Ifhe is ignorant of the elementary 
rules of professional ethics, he has demonstrated the inadequacy of his training and 
education befitting a member of the profession of law. If he knew that it was highly 
improper to solicit a brief and even then wrote the post card in question, he is a very 
unworthy member of the learned profession. In any view of the matter, he does 


not appear to be possessed of a high moral calibre, which is essential for a member of 
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the legal profession. Ifanything, by adopting the attitude of denial which has been 
demonstrated to be false in the course of the, proceedings before the Tribunal, he has 
not deserved well of the Court even in the matter of amount of punishment to be 
meted to him for his proved misconduct. In our opinion, he fully deserves the 
punishment of suspension from practice for five years. This punishment will give 
him enough time and opportunity for deciding for himself, after deep deliberation 


and introspection, whether he is fit to continue to be a member of the legal profession. 
In our view he is not. Let him learn that a lawyer must never be a liar. 


The Advocate in person. 


H. N. Sanyal, Additional Solicitor-General of India (T. M. Sen, Advocate with 
hin), for Attorney-General for India. 


G.R. —__—— Advocate suspended from the profession. 
Ramachandra Iyer, C.J. and Official Receiver, High Court, Madras v. 
Srinivasan, 7. AR. RM. Ramaswami Chettiar. 

5th October, 1961. | O.S. No. 24 of 1957. 


Companies Act (VII of 1913)—Company creating mortgage over its unpaid call money— 
Company going into liquidation —Right of Official Liquidator to include the names of the 
shareholders in arrears in the list of contributories. 


The uncalled share money of a company would be a debt due by the share- 
holder to the company, though by reason of the call not having been made, it had 
not become payable. An assignment of that right by way of security does not take 
away the right of the company in the equity of redemption over the unpaid call 
money and the company has always a right and interest in the unpaid call money. 
A Liquidator of the company in winding up would have an interest in the unpaid 
money and he would be entitled to collect the amount due, though incidentally he 
may have to pay off the mortgagee out of the amounts realised. It cannot be said 
that in such cases the mortgagee of the right has alone the power to call for the 
unpaid call money. Hence it follows that notwithstanding the creation of a mort- 
gage by a company over its uncalled capital, the proper procedure for the mortgagee 
would be to ask the company, if it is a going concern, to call in the unpaid share money 
and pay the mortgagee or in case the company has been directed to be wound up 
to ask the liquidator to call in the moneys. The Liquidator will be well within 
his powers in settling the list of contributories and including the names of the share- 
holders appearing in the Share Register among them. 


V. P. Raman, for Appellant. . 


V. C. Gopalaratnam, L. V. Krishnaswami Ayyar, P. Venkataswamt and S. Jayakumar 
for Respondents. i 


_ R.M. Orders accordingly. 
Srinivasan, F. ii Arputham Chettiar v. Narayana Rao. 
23rd October, 1961. C.R.P. No. 1954 of 1961. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7(2) (t1)— 
Sub-letting—When ground for evction—Written consent— When Rey 72) (i) 


l Where a tenant has sub-let the premises after the commencement of the Madras 
Buildings (Lease and Rent Control) Act, without the written consent of the land- 
lord then he is liable to be evicted under section 7 (2) (ii) of the Act. The fact 
that the landlord did not take any action against the tenant previously, does not 
debar him from urging this as a ground of eviction when the opportunity arises. 
When, however, the original terms of tenancy authorised sub-letting and the land- 
lord has acquiesced in such sub-letting, it could be presumed that there was such 
-authority and the Jandlord*could not put this as a’ ground for eviction. 


13 
G.R.P. No. 1247 of 1960, explained. 
K. Shanmugham and P. Murygayyari, for Petitioner. — 


R.M. Petition dismissed. 
Ganapathia Pillai, 7. v¢ Rustom Musser Wanji Patal v. 
31st October, 1961. State of Madras 


W.P. No. 446 of 1959. 


Stamp Act (LI of 1899), section 57—Duty of Chief Controlling Authority to refer a matter 
to the Court—,When arises. 

Section 57 of the Stamp Act not only empowers the Chief Controlling Authority 
‘but also imposes a duty on him, in suitable cases to make a reference under the 
section when called upon by the party liable to pay the stamp duty. The guiding 
principle in such matters should be that unless the matter was very plain.and in- 
PN of any argument it would be the duty of the Controlling Authority to make 
a reference under the section when the aggrieved party asks for a reference. 


V. Tyagarajan, for M/s. Pais, Lobo -and Alvares, for Petitioner. ' 


R. G. Rajan, for The Additional Government Pleader (M. M. Ismail), for Res- 
pondents. o l 3 


R.M. . = Hn -Writ issued. 
Saatoin l wap ; Sankaranarayanan, Petnr. 
grd November, 1961. 2 'Crl.R.G. No. 711 of r961. 


(Gri. R. P: No. 701 of r961.) 


Criminal Procedure Code (V of 1898), sections 6 and 439—Revisional jurisdiction of 
High Court—Order of Magistrate under Extradition Act—If subject to revisional Jurisdiction 
of the High Court. i ee 

Extradition Act, section '7—Order of Magistrate acting under—Nature of jurisdiction— 
If Court subordinate to High Court. | 

An Additional District Magistrate conducting an enquiry under the Extradi- 
tion Act to decide whether a prima facie case is e out in support of the requisition 
for extradition of the fugitive offender, is to follow the same procedure applicable to 
cases triable by a Court of Sessions or the High Court. His order is a judicial order 
and is subject to revision by the High Court under section 439 of the Criminal 
Procedure Code. The Magistrate holding such an enquiry is a criminal Court 
within the meaning of section 6 of the Code and his orders will be revisable under 
section 439. ` : á 

K. N. Balasubramanian and“M: Srinivasan, for Petitioner. 


The Public Prosecutor, for the State. ý 
R.M. , P< Behe g Petition dismissed. 


Sadasivam, F. a a . Rajamani v. Chitraputran. 
6th November, 1961. Crl.Rev. Case No. 768 of 1960. 
Crl.Rev. Case. No. 740 of 1960. 


_ Madras Village Panchayats Act (X of 1950), section 127—Sanction under—Power of 
delegation—Scope of. à 

The language of section 127 of the Madras Village Panchayats Act is wide 

enough to enable the Government to delegate any of the powers vested in it under 
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the Act, except the power to make rules, to any person, officer or authority. The 
word ‘ Person °’ has used in order to include even non-officials who might hold 
position of authority in local bodies and delegation of the power under the section can 
be made to them. 


M. Ramachandran, for Petitioner. 
The Public Prosecutor, for State. 


R.M. Sentence modified. 
Jagadisan, F. - „Ratnam v. Krishnan. 
16th November, 1961. ` W.P. Nos. 893 and 961 of 1961. 


Madras Cinemas (Regulations) Act (IX of 1955)—Section 11—Power of exemption 
under—Scope of. 


The au of section 11 of the Madras Cinemas (Regulations) Act, 1955, is 
quite comprehensive and wide to enable the Government to grant an tle even 
in respect of a place or site proposed to be used for .exhibition .of cinematograph 
films. But the power to grant exemption is vested in the State Government alone 
and it is not capable of being delegated. Though the Government could take into 
consideration the recommendation of the Collector or other subordinate official, 
the ultimate decision of the question whether or not it is proper to grant an exemption 
should be that of the Government in the exercise of chats independent discretion. 
An order granting exemption merely on the recommendation of the District Collector 
will not be a proper discharge of the statutory function of the Government under 
section 11 of the Act. 


R. M. Seshadri and V. Narayanaswami, Petitioner. 


K. Parasaran and The Additional Government Pleader( M. M. Ismail), 
Respondents. 


R.M. _ a 3 Rule absolute. 


Veeraswami, F. E Coa a Madras City. 
23rd November, 1901. : to W. P. No. 513 of ‘1960. 
Madras Hindu: elis and Charitable Endéwments Act (XX of 1959), sections 

47(1) and 49—Power of Area Committee to appoint trustees to a non-listed temple. 


Sections 47 (1) and 49 of the Madras Hindu’Religious and Charitable. Endow- 
ments Act, 1959, on a true interpretation of the language of the sections and in 
the light of legislative history does not’empower an Area Committee to appoint 
non-hereditary trustees to a non-listed temple having hereditary trustees. ~ 


T. A. Ramaswami Redd: and R. - Venkataraman, for Petitioner. 


R. G. Rajan, for The Additional Government Pleader (M. M, Ismail) and P. N. 
Venugopal, for Bor aia 


R. M: Ta 7 . Rule absolute. 


15 


Jagadisan and Srinivasan, 77. Venkataswami v. Abdul Rahim and Bros. 
13th September, 1961. C.R.P. Nos. 331 and 713 of 1960. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 4—Fixation 
of fair rent—Tenant agreeing to pay rent at a certain rate—I[f could apply—Allowing an 
increase—Principles of. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960)— Applicability to 
pending proceedings. 

A tenant has a right to apply for fixation of fair rent under section 4 of the 
Madras Buildings (Lease and Rent Control) Act, 1949, and the fact that he agreed 
to pay rent at a certain rate at the inception of the tenancy is not a bar to enforce 
such aright. Where a tenant has agreed to effect repairs to a building and improve 
the same to suit his own convenience, he cannot claim that circumstance as a bar 
to the landlord’s statutory right for an increase over the rental prevailing during the 
basic period. Whatever right a tenant may have against a landlord for the improve- 
ments voluntarily effected by the tenant to the landlord’s building, it cannot be 
a relevant circumstance, enabling the tenant to prevent the landlord from claiming 
a fair rent and the statutory increase. The Madras Act (XVIII of 1960) does not 
either expressly or by necessary intendment govern pending proceedings. ` 

G. Namberumal Chetty, for Petitioner. 


M. A. Ghatala, for Respondent. 


R.M. — Petition allowed. 
Ganapatia Pillai, 7. Catholic Centre Staff Union v. 
_2and September, 1961. Archbishop of Madras. 


l W.P. No. 138 of 1959. 

Madras Shops and Establishments Act (XXXVI of 1947), section 51—Applicability— 
Decision of Commissioner under—When could be the subject-matter of judicial scrutiny under 
Article 226 of the Constitution of India (1950). 

So long as the Labour Commissioner acted within his jurisdiction and without 
violating the principles of natural justice in an enquiry under section 51 of the Madras 
Shops and Establishments Act, 1947, the mere fact that his decision was wrong 1s 
no ground for the issue of a writ of certiorari to quash it. 

(1952) S.C.J. 275: (1952) 1 M.L.J. 813: (1952) S.C.R. 519: AIR. 1952 
S.C. 179, Ref. : 

In the absence of any provision in the Act and the rules framed thereunder it 
is not incumbent on the Commissioner to give an oral hearing to any party in an 
enquiry under section 51 of the Act. 

It will be wholly inappropriate to call a social or cultural institution, 
admission to whose membership is restricted by the discretion of the manage- 
ment, a shop or a commercial establishment. 

The applicability of the Madras Shops and Establishments Act is limited to 
certain types of institutions which may fall under the classifications of shops, commer- 
cial establishments, hotels, restaurants and theatres. What would apply to an 
undertaking under the Industrial Disputes Act may not therefore automatically 
apply to an undertaking to which the Madras Shops and Establishments Act would 
apply. An institution like the Catholic Centre, admission to whose membership 
is restricted and whose activities are not that of a commercial establishment, cannot 
be governed by the provisions of the Act. 


B. R. Dolia and R. Gopalan, for Petitioner. 


The Additional Government Pleader (M. M. Ismail) and MJs. Pais, Lobo and 
Alvares, for Respondent. 


aus R.M. wee a Soot Petition dismissed, 
M—NRC 
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Ramachandra Iyer, CF., and Film Distributors Employees’ Association v. 
Ananthanarayanan, J. Metro Goldwyn Meyer (India), Ltd. 
48th September, 1961. W.A. No. 142 of 1959. 


Industrial Disputes—Retrenchment— Decision of manage ent—When could be interfered 
with by Tribunal. 


It is well settled law that the management of an industry has a right to determine 
the volume of its labour force consistent with its business, actual or anticipated, and 
its organisation. The right of the management to take a decision to retrench, 
provided it is a bona fide one and justified by the situation in which the decision was 
taken, is invariably upheld. The justification for retrenchment is judged both 
upon the bona fides and upon the reasonableness of the decision in the situation that 
confronted the management. When once that is upheld it is not permissible for a 
Labour Tribunal or Court to take subsequent facts into account and say that the 
measure of retrenchment was not really necessary. It is not open to the Tribunal 
to substitute its judgment for the judgment of the management. A management can 
take a decision to retrench on a scheme of re-organisation or a threatened loss, 


B. Kalyanasundaram, for Appellant. 


N. C. Raghavachari and The Additional Government Pleader (M. M. Ismail), 
for Respondents. ' 


RM. m Appeal dismissed. 
Ramachandra Iyer, C.F. Ratilal Shah v. Subramania. 
29th September, 1961. C.R.P. No. 2187 of 19680. 


Civil Procedure Code (V of 1908), Order 7, rule 10—Return of plaint—Plainiff 
presenting the plaint to a Court having jurisdiction—If could ask for return of plaint to bere- 
presented in another Court also having jurisdiction, 


The Order 7, rule 10 of the Civil Procedure Code which deals with return 
of plaints provides that only Courts which have no jurisdiction to entertain the suit 
that could return a plaint for presentation to proper Court. Where a plaintiff who 
has a choice of instituting a suit in two forums institutes the same in one of them and 
takes a return of the plaint, albelt under an order of that Court and presents the same 
in the other forum which equally has jurisdiction to entertain the suit, he cannot be 
permitied to ask for a return of the plaint from the second Court so as to enable him 
to present it to the first. To recognise such a right in a party will be to enable him 
to play with the Court at his whim or caprice. 


P. N. Appusami, for Petitioner. 
R. Ramamurthy Ayyar, for Respondent. 


R.M. a Petition dismissed. 
Ananthanarayanan and Mrs. Andrews v. Abhirami Ammal. 
Venkatadri, FF. W.A. No. 166 of 1960. 


5th October, 1961. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 29—Powers 
of exemption under—When and how to be exercised—If could be exercised in cases where the 
occupants of certain buildings belong to essential services and are immune from eviction even 
under the provisions of the Act. 


The purpose of a provision like section 29 of the Madras Buildings (Lease and 
Rent Control) Act, 1960, is to provide for certain contingencies where the statutory 
protection from eviction causes great hardship to a landlord or is the subject of 
abuse by the tenant himself. Merely because the Act provides an immunity from 
‘eviction of certain classes of tenants under certain provisions of the Act, it does not 
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mean that buildings in the occupation of such tenants could not be exempted, under 
the powers vested in the Government under section 29 of the Act. As cach 
individual case of exemption under the section could be the subject of judicial 
review under Article 226 of the Constitution it is desirable that the grounds on which 
an exemption is granted should appear ex facie in the order of the Government. 
Further since the power is a special one, it should be used sparingly and with 
discretion by the State Government. 


N. Krishnamachari, for Appellant. 
R. Gopalaswamt Ayyangar and A. P. Sundarachari, for Respondents. 


The Additional Government Pleader ( M. M. Ismail), for State. 


R.M. —— Appeal dismissed. 
Ramachandra Iyer, C.F., Danakoti Chettiar v. Ramaswami Chettiar: 
Gth October, 1961. C.R.P. Nos. 648 ard 649 of 1961. 


Madras Buildings (Leaseand Rent Control) Act (XXV of 1949), sections 4 and 12-B 
and Act (XVIII of 1960)—-Fixation of fair rent—Power of Revistonal Court to remand— 
Applicability of new Act to pending. proceedings filed under the old Act. 

The jurisdiction exercised by the District Court under section ‘ 2-B of the Madras 
Buildings (Lease and Rent Control) Act 1949 (section 25 of Madras Act XVIII of 
1960), though revisional, is appellate in character. The Court sitting in revision 
under the Act could therefore remand a case for fresh disposal. 

After coming into force of the new Act, Madras Act (XVIII of 1960), the 
oonditions specified in that Act alone would apply in the determination of fair rent 
as the earlier Act is no longer in force. The enactment in force at the time 
when the application comes up for disposal could alone govern the proceedings and 
the application should be disposed of only in accordance therewith. 


K. V. Srinivasa Ayyar, for Petitioner. 
S. TYhagaraja Ayyar, for Respondent. 


R.M. — Petition dismissed. 
Ananthanarayanan, F. State of Madras v. B. V. Subramania Iyer. 
Gth October, 1961. S.A. No. 647 of 1959. 


Land Acquisition Act (I of 1894), section 90—Reference under—Referring Officer— 
If liable for costs. i 

It is no doubt true that costs are awarded in exercise of the discretion vested 
in the Court. But that discretion is to be exercised in a judicial manner. So long 
as the Land Acquisition Officer has a right to make a reference and the reference 
was necessitated by the facts on record, he cannot be made liable for the costs of 
the reference and it is the party who has to bear the costs incurred in establishing 
his right to receive the compensation amount. 


The Government Pleader (A. Alagiriswami), for Appellant. 
T. K. Subramania Pillai and K. R. Shanmugham, for Respondent. 


R.M. ——— Appeal allowed. 
Jagadisan and Srinivasan, 77. Ramakrishna Sastri v. Ranganayakalu. 
12th October, 1961. Cri, M.P. No. 1594 of 1961. 


Constitution of India (1950), Article 226 and Criminal Procedure Cods (V of 1898), 
section 491—Writ of habeas corpus—Maintainability of successive applications. 

The remedy provided for under Article 226 of the Constitution ‘of India and 
the remedy provided for under section 491 of the Criminal Procedure Code overlap 
and after she Constitution of India, section 491 of the Code has become redundant, 
a not obsolete. But so long as the provision stands unrepealed it can be availed of 

a party. 
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It is now well settled that under section 491 of the Code a party cannot make 
successive applications for the issue of a writ of habeas corpus when once his earlier 
application for the same relief is dismissed. ‘The position will be the same under 
Article 226 of the Constitution and a second application seeking the same relief 
which was disallowed in an earlier application cannot be maintained. 


A.I.R. 1951 Bom. 25, approved. 
A.LR. 1949 E. P. 67, dissented. 


Party in person. 
R.M. — Petition dismissed. 
Ramachandra Iyer, C. F. Palani Velu v. Jagannadhan. 
13th October, 1961. C.R.P. No. 454 of 1961. 


Tanjore Tenants and Pannaiyal Protection Act (XIV of 1952), sections 12 (3) and 
13 (2)—Order of Conciliation Officer under section 12 (3) directing restoration to service of a 
dismissed pannayal—lIf appeal would lie to Revenue Court under section 13 (2). 


Though the terms of section 13 of the Tanjore Tenants and Pannayals 
Protection Act are wide, its operation is limited to certain specific cases not otherwise 
a provided for under the Act. Section 12 deals expressly in regard to parti- 
€ cases of disputes between landlord and pannayal, viz., relating to cases of 
dismissal from service. Section 13 of the Act could not in terms apply to cases 
governed by section 12 of the Act. Hence it should be held that there is no right 
of appeal conferred against an order directing the reinstatement in service of a 
dismisse¢d pannayal. | 

T. S. Kuppuswami Ayyar, for Petitioner. 


K. Chandramouli and S. Kalyanam, for Respondent. 


R.M. — Petition dismissed. 
Ganapatia Pillai, 7. Maim Ponnammal v. State of Madras. 
13th October, 1961. W.P. No. 33 of 1961. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), Section 13 (Madras 
Act XVIII of 1960, section 29)—Power of exemption under—Scope of. 


The power of exemption under section 13 of the Madras Buildings Lease and 
Rent Control Act is no doubt intended to be exercised in cases where the Act did 
not afford relief to the aggrieved party. Where a middle man who takes a property 
on lease lets it out for enhanced rent and makes a huge profit for himself the benefits 
of the Act could not apply to such middle-men and it would be a proper exercise of 
the power of exemption to exempt the building from the Act in such cases. Consider- 
ations such as that the rent of a trust property is too low and the trust is in need of 
augmenting its resources for carrying out its objects, could legitimately be taken 
into consideration in exercising the power of exemption. 

P. Sharafuddin and M. R. Krishnan, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for State. 


A. Seshachari, N. Srinivasan and A. Srinivasan, for Respondents. 


R.M. — Petition dismissed. 
Srinivasan, J. M/s. Lion Automobiles Service v. 
27th October, 1961. State of Madras. 


W.P. No. 220 of 1958. 
Motor Vehicles Act (IV of 1939), section 43-A—Interpretation of—Scope of powers 

of Government under. 
Section 43-A of the Motor Vehicles Act is no doubt worded very wide and 
divoréed from its context and setting it is capable of investing Government with 
wide powers, But such an interpretation would not only be contrary to the schemé 
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of the Act but would be subversive to the other provisions of the Act. If a restricted 
meaning is given to it there would be a happy correlation of the functions of the 
various bodies under the Act including the Government. 


In the context of its setting the applicability of section 43-A of the Act is confined 
to administrative functions of the Government and the Tribunals under the Act 
rather than to the judicial functions. The Government could not in the exercise 
of the power under section 43-A of the Act direct the grant of extension of specified 
route permits in respect of specified buses. To do so would be to do away with 
hierarchy of quasi-judicial tribunals which the statute has set up for the purpose. 

S. Mohankumaramangalam and K. Tirumalai, for Petitioner. 

T. Chengaloaroyan and C. S. Prakasa Rao, for Respondent. 


The Additional Government Pleader (M. M. Ismail), for State. 


R.M. ——— Rule absolute. 
Veeraswami, F. Subbai Gounder v. Nachimuthu Gounder. 
1st November, 1961. W. P. No. 151 of 1961. 


Madras Village Panchayats Act (X of 1950)—Rules under—Rules for election of Presi- 
dent and Vice-President—Rule 2 (1)—Conduct of election in a place other than the office 
of panchayat where there is one in contravention of rule—If invalidates the election. 


Rule 2 (1) of the rules framed under the Madras Village Panchayat Act, 1950, 
relating to the conduct of election of Presidents and Vice-Presidents of Panchayat, no 
doubt prescribes that such election shall be held in the office of the Panchayat where 
there is one. But this is only directory in character and its contravention will not 
invalidate the election. If the office of the Panchayat is not suitable for any reason, 
merely because an election is held in another conspicuous place in the village, 
though, it may be a technical violation of the rules, the election is not liable to be 
set aside. Similarly contravention of an administrative instruction regarding 
prescription of symbols will not invalidate the election. Where, however, 
material prejudice is caused by such contravention the position may be different, 


P. Sharafuddin and M. M. Krishnaswami Pillai, for Petitioner. 
S. Palaniswamy and S. Ramaswamy, for Respondent. 


R.M. —— è Rule absolute, 
Venkatadri, 7. Komaraswami v. Chinnaswami. 
ond November, 1961. Appeal Nos. 109 and 340 of 1958. 


Madras Agriculturists Relief Act (IV of 1938), sections 19 and 19-4A—Amendment 
Act (XXIII of 1948), section 16—If retrospective—Declaratory order made prior to Amend- 
ing Act—Decree applied for after the amendment—If the debt should be scaled down as per 
the Amended Act. 


In an application under section 19-A of the Madras Agriculturists Relief Act 
1938 two stages are contemplated. The first is a declaratory order determining the 
amount due and the second is where the parties are entitled to apply for passing of a 
decree for the amount so determined. The declaratory order determining the 
amount is not final. Where a creditor who obtains such a declaration under section 
19-A before the Amending Act of 1948, applies to the Court for the passing of a 
decree after the coming into force of the Amending Act, it will be open to the debtor 
to claim the benefits of the Amending Act even at that stage. Section 16 of the 
Amending Act of 1948 expressly provides for retrospective operation of the pro- 
visions of the Amending Act and it will be open to the debtor to claim the benefits 
of the Amended Act in an application under section 19 (2) ofthe Act by the 
creditor. 


M. Natesan and N. Siwamani, for Appellants. 
K. S. Desikan, K. Raman, V.G. Viraraghavan and R. Sitaraman, for Respondents. 
RM. Order modified, 
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Sadasivam, 7. l Subramania [yer v. Pudumadan. 
15th November, 1961. Cri. R. Q. No. 115 of 1961. 
i Crl. R. P. No. 114 of 196r. 


Criminal Procedure Code (V of 1898), sections 145 and 146 (1)—Scope of power of 
Court in revision from an order under section 145 to go behind the finding of the civil Court 
in a reference under section 146 (1). 

It is no doubt true that though the High Court can revise an order of the lower 


‘Court under section 145 of the Criminal Procedure Code despite the fact that a 
' reference has been made to a civil Court under section 146 (1) of the Code, it will 


not go into the correctness or legality of the finding of the civil Court in a revision 
against an order under section 145. But an illegality in the final order under 
section 145 could always be agitated in the revision. 


A final order under section 145 of the Code should be in conformity with the 
preliminary order under section 145 (1). A final order cannot include properties 
that were not included in the Panta at order and a final order under section 145 
cannot be made in respect of items of properties not covered by the preliminary 
order. : t t i l 

S. V. Venugopalachari, for Petitioner. 

The Public Prosecutor, for State, 

T. R. Manni, for Respondents. 


R.M. - l Order modified. 
Sadasivam, J. Nemichand Sowcar v, 
aist December, 1961. la of Madras, 
Cr.R. C. No. 1291 of 1960. 


CrL R. P. No. 1258 of 1960. 


Madras City Municipal Act (IV of 1919), sections 215, 216 and 357 and Schedule 
VIl—Disposal of land in the City as site for construction of building—Prosecution for failure 
to comply with Town Planning requirements—When justified. 

Where the owner of land executes voluntary sale of land within a town plan- 
ning area in contraventidn of section 215 of the City Municipal Act he is liable to 
prosecution. In such a case it is no defence to say that the land in question is 
governed by the provisions of the Madras City Tenants’ Protection Act and that a 
Court could in any event compel the landlord to sell the land. If, however, there 
is an order of a Court under the provisions of section 9 of the Madras City Tenants’ 
Protection Act compelling a landlord to execute a sale, in fairness he ought not to 
be prosecuted under section 215 or section 216 of the City Municipal Act. The 

ression ‘‘site for the construction of buildings” in section 215 of the Act is intended 
to refer to the nature of the site and not to the proposed construction. The des- 
cription is intended to show that the prohibition of sale is in respect of house-sites 
and not in respect of plots for agricultural purposes. Hence a prosecution for sale 
in contravention of the section without complying with the requirements of the 
Town Planning Scheme cannot be defeated merely on the ground that huts were 


‘already in existence on the land. In order to sustain however a conviction under 


section 216 of the Act read with section 357 it should be proved that the owner 
intended to lay out or make out a new private street, which is a necessary ingredient 
for a conviction under that section. 


N. G. Raghavachari and N. S. Varadachari, for Petitioner. 

The Public Prosecutor, for State. 

T. A, Ramaswamy Reddy, and V. N, Natesan, for Complainant. 

R.M. Sentence modifled. 
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[Supreme Courr.] 


- B.P. Sinha, C.F., P.B. Gajendragadkar, L. Janakirama Iyer v. 
and Raghubar Dayal, F}. P. M. Nilakanta Iyer. 
26th October, 1961. G. As. Nos. 62 and 77 of 1959, 


Civil Procedure Code (V of 1908), section 11—General principles of res judicata not 
applicable in a suit—Two out of three trustees—If can execute sale-deed of trust property. 


Where section 11, Civil Procedure Code, is inapplicable it would not be permis- 
sible to rely upon the general doctrine of res judicata. In a suit the only ground on 
which res judicata can be urged, can be the provisions of section 11 and no other. 
Where the authors of the trust, while creating the trust, had made elaborate pro- 
visions in respect of the several matters concerning the execution of the trust, and. ` ° 
the whole scheme of the trust deed is consistent with the operative clause 23 in that 
it required all the trustees to act together even though the decisions which they seek 
to give effect to may have been majority decisions and not unanimous decisions, 
the Courts below were right in holding that clause 23 like the main provision of 
section 48 of the Trust Act requires that all the trustees should have joined in the 
execution of the sale deeds in question. That being so, Exhibits B-94 and B-37 
which are respectively executed in favour of defendant 14 and defendant 13 are 
invalid and can pass no title to the alienees on the ground that only two oüt of the 
three trustees have executed them: Vide Lala Man Mohan Das v. Janki Prasad @ 
others, (1944-45) L.R. 72 I.A. 39: (1945) 1 M.L.J. Q7. 


M.C. Setaload, Attorney-General for India, for Appellants Nos. 2 to 8 and also 
for Legal Representatives of Appellant No. 1 (In C. A. No. 62 of 1959). 


A.V. Viswanatha Sastri, Senior Advocate, for Respondents Nos. 2 and to (In 
G.A. No. 62 of 1959) and Respondents Nos. 2 and 15 (In C.A. No. 77 of 1959). 


R. Ganapathy Iyer, Advocate, for Appellant No. 2 and also for Legal Representa- 
tives of Appellant No. 1 (In C.A. No. 77 of 1959). 


C.R. Paitabhai Raman, Senior Advocate, for Appellant No. 3 (In C.A. No. 77 of 
1959). 


G.R. Appeals dismissed. 


[SupREME CourtT.] 


J. L. Kapur, M. Hidayatullah, F.C. Shah Burmah Construction Company v. 
and 7. R. Mudholkar, 77. The State of Orissa. 
26th October, 1961. C.A. No. 494 of 1960. 


Orissa Sales Tax Act (XIV of 1947), section 14—Vires—Restrictions on claim for 
refunds—Validity—Item 48 of List 2 of Seventh Schedule of the Government of India Act, 
1935—Applicability. 

If the power to legislate in respect of tax comprehends the power to legislate 
m respect of refund of tax improperly or illegally collected, imposition of restrictions. 
on the exercise of the right to claim refund will not be beyond the competence of the 
Legislature. Granting refund of tax improperly or illegally collected and the res- 
triction on the exercise of that right are both ancillary or subsidiary matters relating 
to the primary head of tax on sale of goods. The provisions of section 14 of the 
Orissa Sales Tax Act are therefore not ultra vires the State Legislature. 


G.C. Mathur, Advocate, for Appellants. 
H.N. Sanyal, Additional Solicitor-General of India, for Respondents. 


G. R. Appeal dismissed. 


M--NR G 
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[Supreme Covrt.] 


J. L. Kapur, K. Subba Rao Shankar Balaji Waje v. 
and Raghubar Dayal, JJ. The State of Maharashtra. 
27th October, 1961. Cr. A. No. 63 of 1960, 


Factories Act (LXIII of 1948), section g2—Conoiction under—Legality. :— 


By Majority :—There can be no basis for calculating the daily average of the 
worker’s total full time earnings when the terms of work be as they are in the 
present case and that therefore the wages to be paid for the leave period cannot be 
calculated nor the number of days for which leave with wages can be allowed be 
calculated in such a case. It does not appear from the record, and it is not 
likely, that any period of work is mentioned in the notice displayed under section. 
‘61, with respect to such workers who can come at any time they like and go at 
any time they like and turn out as much work as they like. 


For the reasons stated above, we are of opinion that the conviction of the appel- 
lant for an offence under section 92, read with section 79 (11) of the Factories Act 
is wrong. We accordingly set aside the order of the Court below and acquit the 
appellant. Fine, if paid, will be refunded. 


A.V. Viswanatha Sastri, Senior Advocate, for Appellant. 
R. Ganapathy Iyer, Advocate, for Respondent. 
G. R. Appeal allowed 


[SUPREME CourRT.] 


B.P. Sinha, C.J., J.L. Kapur, M. Hidayatullah, The Jiyajeerao Cotton Mills Ltd., 
F.C. Shah and J.R. Mudholkar, FJ. Birlanagar, Gwalior v. 
gist October, 1961. The State of Madhya Pradesh. 

C.A. No. 582 of 1960. 


C.P. & Berar Electricity Duty Act of 1949 as amended by MP. Taxation Laws 
Amendment Act, 1956—Section 3—Entry 84 of List I, Seventh Schedule, Constitution of 
India (1950)—Entry 48-B of List II of the Government of India Act, 1935. 


It is difficult to see how the levy of duty upon consumption of electrical energy 
can be regarded as duty of excise falling within Entry 84 of List J. Under that Entry 
what is permitted to Parliament is levy of duty of excise on manufacture or pro- 
duction of goods (other than those excepted expressly by that entry). The taxable- 
event with respect to a duty of excise is “ manufacture ” or “ production ”. Here- 
the taxable event is not production or generation of electrical energy but its consump-- 
tion. Ifa producer generates electrical energy and stores it up, he would not be 
required to pay any duty under the Act. It is only when he sells it or consumes. 
it that he would be rendered liable to pay the duty prescribed by the Act. The 
Central Provinces and Berar Electricity Act was enacted under Entry 48-B of 
List II of the Government of India Act, 1935. 


The language used in the legislative entries in the Constitution must be inter=-. 
preted in a broad way so as to give the widest amplitude of power to the Legisla-. 
ture to legislate and not in a narrow and pedantic sense. 


A.V. Viswanatha Sastri, Senior Advocate, for Appellant. 
B. Sen, Senior Advocate, for Respondent. 
G.R. Appeal dismissedè 
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[SupReME Court.] 


B.P. Sinha, C.F., J.L. Kapur, M. Hidayatullah, Ram Saran Das and Bros. v.. 
J.C. Shah and J. R. Mudholkar, F7. The Commercial Tax Officer, , 
20th and 31st October, 1961. Calcutta. 


G.A. No. 592 of 1960. 


Central Sales Tax Act (LXXIV of 1956)—Bengal Finance (Sales Tax) Act (VI of 
1941)—Article 136 of the Constttution—Scope. 

Relying upon its earlier decisions ; Chandi Prasad Chokhani v. The State of Bihar, . 
in Civil Appeals Nos. 170-172 of 1959 judgment, dated April 24, 1961, and Kanhai-- 
-Jalal Lohia v. Commissioner of Income-tax, West Bengal, in Civil Appeals Nos 347-350: 
of 1960 judgment, dated July 17, 1961, the Court held that a litigant cannot come 
up on Special Leave directly against the judgment of the Assessing Authority, with-. 

out exhausting all his remedies under the Act. 

“ There are cases in which this Court was moved directly against the order of’ 
assessment, after ignoring the orders of the High Court refusing to have a reference 
made, or deciding the point referred, against the assessee. In those circumstances, 
this Court refused to entertain the appeal and held that the appellant was not en- 
titled to invoke the jurisdiction of this Court under Article 136, without coming. 
up in appeal from the final decision inter partes given by the High Court.” 


N.C. Chatterjee, Senior Advocate, for Appellants. 
B. Sen, Senior Advocate, for Respondents Nos. 1 and 2. 
K.N. Rajagopal Sastri, Senior Advocate, fer Respondent No. 3. 


G.R. — Appeal dismissed: 

[SUPREME CourtT.] 
B.P. Sinha, C.F., K. Subba Rao, F.C. Shah, Ranbir Singh Sehgal v.. 
Raghubar Dayal and J.R. Mudholkar, F7. The State of Punjab, 
and November, 1962. Cr. A. No. 120 of 1961 and 


Petition No. 147 of 1961.. 


Penal Code (XLV of 1860), sections 120-B and 399—Scope—Article 14. of the Con-- 
stitution of India (1950)—Punjab Fail Manual—Prisons Act—Solitary confinement. 

By Majority :—It is settled law that Article 14 of the Constitution permits classi- - 
fication, and the said classification must-bear just and reasonable relation to the 
object of the legislation. The object of the provisions giving power to separate- 
prisoners is to maintain discipline among the inmates of jail. The classification is 
made on the basis of sex and the nature of the prisoners and also on the availabili 
of cells, ‘The classification has certainly a reasonable relation to the object sought 
to be achieved by the legislation ; nor can the power conferred on the Superinten- . 
dent to separate prisoners be said to be arbitrary. The object of the conferment 
of the said power is very limited, and the provisions clearly lay down the conditions. 
for separation. The power to separate is entrusted to the highest officer in the jail 
premises, who may ordinarily be expected. to act reasonably, objectively and without 
bias. In these circumstances, we must hold that para. 575 of the Jail Manual in 
its setting does not offend the provisions of Article 14 of the Constitution. 


In the result we hold that the confinement of the petitioner in a separate cell” 
in the manner it is being done in this case is illegal and we direct the respondent to - 
confine the petitioner in the prison in strict compliance with the provisions of the- 
Prisons Act and the rules made thereunder. It is for the Government to consider 
in the circumstances of this case, whether it is a fit case for transfering the peti-. 
tioner to some other jail 


The Appellant the Petitioner in person. 
H.S. Doabia, Additional Advocate-General for the State of Punjab, for- 
Respondent (In the Appeal and the Petition). , 


G.R. — Petition and Appeal allowed, 


“ 
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[SuPREME CourRT.] 


K. Subba Rao, F.C. Shah, Raghubar Dayal Devendra Pratap Narain Rai Sharma v. 
. and 7.R. Mudholkar, JJ. The State of Uttar Pradesh. 
grd November, 1961. C.A. No. 622 of 1960. 


Constitution of Indian (1950), Article 31 1—Scope—Civil Procedure Code (V of 1908), 
Order 2, rule 2. 


In our view, the State Government was competent to direct a fresh enquiry 
against the appellant for dereliction of duty~even if such dereliction was in the 
ies relating to which proceedings were previously started arid the appellant 
‘had, been dismissed from service. ‘The appellant was not in the earlier proceedings 
exonerated by the High Court in respect of the alleged misconduct charged against 
him, and, in any event, charge against him in the second enquiry was different from 
the charge in the first enquiry. The High Court had in the suit challenging the 
-order passed in the first enquiry expressly observed that on the question as to mis- 
conduct and the punishment, no opinion was expressed. The suit filed by the 
appellant was decreed only on the ground that he had not been afforded a reasonable 
opportunity of showing cause against the charge against him and also the punish- 
ment decided to be imposed upon him. 

The order of the High Court therefore is confirmed. The State has made a 
wholly unjustifiable claim to fix the salary of a public servant wrongfully prevented 
from performing his duties, even after he 1s re-instated in consequence of a decision 
of the Civil Court declaring his dismissal as wrongful. As, however, the principal 
relief claimed by the appellant is not granted, we think that the proper order 1s 
that there will be no order as to costs throughout. 


I.M. Lall, Advocate, for Appellant. 
C.B. Agrawala, Senior Advocate, for Respondents. 


G.R. —— `: Order confirmed. 
[SUPREME CoUuRT.] 

K. Subba Rao, J.C. Shah, The Rajah of Vizianagaram v. 

Raghubar Dayal and F.R. Mudholkar, FF. The Official Receiver and Official 

6th November, 1961. Liquidator of the Vizianagaram Mining 


Company, Ltd. (In Liquidation). 
C.A. No. 225 of 1959. 


Companies Act (VII of 1913)— Winding up of unregistered Company—Foreign Creditors, 


The liquidation of the company in countries other than where the company is 
incorporated and has its principal office, is just ancillary to the simultaneous liquida- 
tion of that company in the country of its domicil or any winding up of the company 
in future. That is to say, the winding up of the company in those countries is 
just complementary to the winding up of the company in the country of its domicil. 
The rights and liabilities of the creditors and contributories BER when a 
company is wound up in the country of its domicil will be limited to their original 
rights and liabilities after taking into consideration how much of those rights and 
liabilities have been already satisfied during the winding up proceedings of its 
.offices in other countries. 


Both on account of the specific provisions of the Companies Act, 1913 and of the 
general principles, the view taken by the Court below that foreign creditors can 
prove their claims in the winding up of the unregistered company is correct. 

R. Thiagarajan, Advocate, for Appellant. 

K. Bhimasankaram, Senior Advocate, for Respondent No. 1. 

D.N. Mukherjee, Advocate, for Respondent No. 2. 


G.R. 





Appeal dismissed. 
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[SUPREME CouRT.] 


P.B. Gajendragadkar, A.K. Sarkar, K.N. Wanchoo, 7 Gian Chand v. 
K.C. Das Gupta and N. Rajagopala Ayyangar, 47. The State of Punjab. 
13th November, 1961. Cr. A, No. 194 of 1960. 


Sea Customs Act (VIII of 1878), sections 167 and 178-4—Burden of proof’ that goods 
were smuggled, 

The details of the circumstances in which this provision found its place in 
the statute book as well as its construction have been dealt with in Collector of Customs, 
Madras v. Nathella Sampathu Chetty and another, (1962) 1 S.G.J. 68: (1962) 
M.L.J. (rl) 1: (1962) 1 M.L.J. (S.C.) 43: (1962) 1 An. W.R. (S.C.) 43 
and need not here be repeated. Suffice it to say that if the terms of the section 
were satisfied the gold seized in the present case would be presumed to be smuggled 
and the burden of proving that they are not, would be on the person from whom 
they were seized. 

- We have already pointed out that the learned Sessions Judge had upheld the 
conviction of the appellants by an independent finding that the prosecution had 
positively established that the goods were smuggled and that the accused had know- 
ingly done the acts referred to in section 167 (81) with which they were charged. 
This part of the case of the prosecution has not been considered by the learned 
Judge in the High Court and this would have to be done before the Revision Peti- 
tion of the appellants could properly be disposed of. The appeal is accordingly 
allowed and the order of the High Court set aside. 

Porus A, Metha, Advocate, for Appellants. . 


H.R. Khanna, Advocate, for Respondent. 


G.R. —— Case remanded, 
[SUPREME CovurrT.] 
P.B. Gajendragadkar, A.K. Sarkar, Issardas Daulat Ram v. 
E.N. Wanchoo, K.C. Das Gupta and i The Union of India. 
N. Rajagopala Ayyangar, FF. G.A. No. 591 of 1960. 


13th November, 1961. 


Sea Customs Act (VIII of 1878), sections 167 and 178-A— Scope and Constitutionality. 

Applying the decision of the Court in Collector of Customs, Madras v. Nathella 
Sampathu Chetty & another, (1962) 1 S.C.J. 68 : (1962) M.L.J. (CrL.)-1: (1962) 1 M. ` 
L.J.(S.C.) 43 : (1962) 1 An. W.R. (S.C.). 43, where in the Constitutionality of- 
section 178-A of the Sea Customs Act was upheld, the above appeal was dismissed. - 

Section 178 (1) being put aside, it may be added, the only question now arising 
for decision is whether the order of the Collector of Customs holding the appellant’s ` 
gold seized at the refinery to be sa gold so as to be liable to confiscation under 


section 167 (8) of the Sea Customs Act is vitiated by any error such as to call for 
interference under Article 226 of the Constitution. 


A.V. Viswanatha Sastri, Senior Advocate, for Appellants. 
P.K. Chatterjee, Advocate, for Respondents. 


G.R. — Appeal dismissed 

[SurremE CourtT.] 
P.B. Gajendragadkar, A.K. Sarkar The Mysore Kirloskar Ltd v. 
and K.N. Wanchoo, FF. The Worker of the Mysore Kirloskar. Ltd. 
15th November, 1961. C.A. No. 233 of 1960. 


Industrial Disputes Act (XIV of 194.7)—Bonus—Calculation—Amount of Income-tax, 
—Reiurn on working capital and provision for Rehabilitation—Allowances Sor. 
Applying the decision of the Court in 1959 S.C.R. 925 the Court held that the 


calculation made by the Tribunal for the Income-tax to be deducted was incorrect 
and will have to be modified. 


M—N RQ 
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Applying the decision of the Court in (1960) 1 S.G.R. ı on the point of 
working capital, the Court also held the view of the Tribunal to be incorrect as it 
was laid down in that decision:—“A return is allowed on the reserves used as work- 
ing capital on the ground that if these reserves are not used for this purpose, the 
concern would have to borrow money and pay interest on that. ‘This being the 
basis on which a return on reserves used as working capital is allowed, there is no 
reason why, if there is in fact money available in the depreciation reserve and if 
that money is actually used during the year as working capital a return should. 
not be allowed on such money also.” 

The appellant will get some rebate on that from thr income-tax department. 
We are therefore of opinion that the workmen are entitled to an additional bonus for 
half a month for this year. 


M.C. Setaload, Attorney-General for India, for Appellant. 
Janardan Sharma, Advocate, for Respondent No. 1r. 


G.R. —_——. Appeal partly allowed 

[Supreme Court.] 
P.B. Gajendragadkar, A.K. Sarkar, Bidi Leaves and Tobacco Merchants* 
K.N. Wanchoo, K.C. Das Gupta and Association, Gondia v. 
N. Rajagopala Ayyangar, FF. The State of Bombay (now Maharashtra). 
15th November, 1961. C.As. Nos. 415-418 of 1960. 


Minimum Wages Act (II of 1948)—Validity of certain clauses of Notification— 
Industrial Disputes Act (XIV of 1947). 

What is the extent of the authority conferred on the respondent in fixing or 
revising minimum rates of wages under the relevant provisions of the 
Minimum Wages Act? In dealing with this question we must necessarily bear 
in mind the definition of the term “ wages” prescribed by section 2 (k) of the 
Minimum Wages Act. i 

The significance of the definition contained in section 2 (A) lies in the fact that 
the rate of wages may be increased but no ch can be made in the other terms 
of the contract. In other words, the Act operated on the wages and does not operate 
on the other terms of the contract between the employer and the employee. That 
is the basic approach which must be adopted in determining the scope and effect of 
the powers conferred on the appropriate Government by the relevant provisions of 
the statute authorising it to prescribe minimum rates of wages or to revise them. 
What the appropriate Government is authorised to do is to prescribe, fix or revise 

and wages are defined to be remuneration payable to the employces if the 
terms of the contract of employment, express or implied, were fulfilled. This defini- 
tion runs, as it inevitably must, through the material provisions of the Act and its 
importance cannot therefore be ignored. 

The purpose of the Act cannot be said to have failed after the minimum rates 
of wages are prescribed and notified. What may turn out to be ineffective is the 

rovision for payment of the said wages by reason of the rejection of good bidis ; 
but that is a matter of an industrial dispute which has to be adjudicated upon under 
sections 20 and 21 or under other provisions of the law. 


A. V. Viswanatha Sastri, Senior Advocate, (S. P. Varma, Advocate and. 
S. N. Andley, Rameshwar Nath and P. L. Vohra, Advocates of Messrs. Rajinder Narain 
& Co., with him), for Appellants: (In C.A. No. 415 of 1960) and Respondents. 
Nos. 1 to 3 (In C.A. No. 416 of 1960). 

A. S. Bobde and Ganpat Rai, Advocates, for Appellants (In C.A. No. 417 of 1960): 
and Respondents (In C.A. No.418 of 1960). 

H. R. Khanna and R. H. Dhsbar, Advocates, for Appellant (In G. As. Nos. 416 
and 418 of 1960) and Respondent No. 1 (In G.As. Nos. 415 and 417 of 1960). 

A. G. Rainaparkhi, Advocate, for Respondent No. 3 (In C.A. No. 415 of 1960). 

G.R. ——— Appeal Nos. 415 and 417, allowed; 

C.As. Nos. 416 and 418, dismissed. 
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[Supreme Court.] 
P. B. Gajendragadkar, A. K. Sarkar Calcutta Jute Manufacturing Co., Ltd. v. 
and K. N. Wanchoo, FF., Calcutta Jute Manufacturing 


16th November, 1961. Workers’ Union. 
C. A. No. 11 of 1961. 


te) artat Disputes Act (XIV of 1947)—Dismissal of workers—Standing Order No. 14 
c) (i). 

The question is whether that misconduct came within the Standing Order No. 
t4 (c) (i). Weare entirely unable to with the Tribunal that the conduct of 
the workmen did not amount to wilful insubordination. It is clear to us that the 
Standing Order contemplates two types of misconduct ; one is wilful insubordination 
and the other is disobedience of any lawful and reasonable order of a superior. It is 
obvious that these two constitute different categories of misconduct. If insubordina~ 
tion, as the Tribunal held, was disobedience to the order ‘of an officer directly 
under whom the workmen charged with misconduct worked, then the two categories. 
mentioned in the Standing Order would have amounted to the same misconduct. 
This obviously cannot be the proper reading of the Standing Order. In our view, 
insubordination would include defiance of persons in authority whether such persons 
were the direct superiors of the workmen charged or not. It would also include 
riotous conduct which made it impossible for the higher officers to discharge their 


duties properly. - 
We therefore, think that the order of the tribunal cannot be upheld. We 
accordingly set it aside and hold that the order of dismissal of Ramdhani and. 
Sitaram had been properly made by the appellant. 
M. C. Setalvad, Attorney-General for India, for Appellant. 
M. K. Ramamurthi, Advocate, for Respondent. 
Appeal allowed. 


G.R. 
| [SUPREME CouRrrT.] 
K. N. Wanchoo, K. C. Das Gupta, Manohar Lal Chopra De. 
J. C. Shah and Raghubar Dayal, FF. Rai Bahadur Rao Raja Seth Hiralal. 
16th November, 1961. G.A. No. 346 of 1958. 


Civil Procedure Code (V of 1908), sections 10, 94, 151 and Orders 26 and 39. 

The suit at Indore which had been instituted later, could be stayed in view of 
section 10 of the Civil Procedure Code. The provisions of that section are clear, 
definite and mandatory. Court in which a subsequent suit has been filed is pro- 
hibited from proceeding with the trial of that suit in ceratin specified circumstances. 
When there is a special provision in the Code of Civil Procedure for dealing with 
the contingencies of two such suits being instituted, recourse to the inherent powers’ 
under section 151 is not justified. The provisions of section ro do not become in- 
applicable on a Court holding that the previously instituted suit is a vexatious suit 
or has been instituted in violation of the terms of the contract. It does not appear 
correct to say, as has been said in Ram Bahadur v. Deoidayal, Lid. (1.L.R. ( 1954) Bom; 
334), that the Legislature did not contemplate the provisions of section 10 to apply 
when the previously instituted suit is held to be instituted in those circumstances, 
The provisions of section 35-A indicate that the Legislature was aware of false or 
vexatious claims or defences being made, in suits, and accordingly provided for com- 
pensatory costs, The Legislature could have therefore provided for the non-applica- 
tion of the provisions of section 10 in those circumstances, but it did not. Further, 
section 22 of the Code provides for the transfer of a suit to another Court when a 
suit which could be instituted in any one of two or more Courts is instituted in one 
ofsuch Courts. In view of the provisions of this section, it was open to the respondent 
to apply for the transfer of the suit at Asansol to the Indore Court and, if the suit 
had been transferred to the Indore Court, the two suits could have been tried toge- 
ther. It is clear, therefore, that the Legislature had contemplated the contingency 
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of two suits with respect to similar reliefs being instituted and_of the institution of a 
suit in one Court when it could also be instituted in another Court and it be prefer- 
able, for certain reasons, that the suit be tried in that other Court. 

In view of the various considerations stated above, we are of opinion that the 
-order under appeal cannot be sustained and cannot be said to be an order necessary 
in the interests of justice or to prevent the abuse of the process of the Court. We 
therefore allow the appeal with costs, and set aside the order restraining the appellant 
from proceeding with the suit at Asansol. 


S. N. Andley, Advocate, for Appellant. 
S. T. Desai, Senior Advocate, for Respondent. 


G.R. ——— Appeal allowed. 
[SUPREME Court.] 

P. B. Gajendragadkar, A. K. Sarkar Rikhabdass v. Ballabhdas. 
and K. N. Wanchoo, FJ. G.A. No. 144 of 1960. 


16th November, 1961. 

Arbitration Act (X of 1940), sections 13 14, 15 and 20—Scope—Seciton 17 of the 
Stamp Act (II of 1899). 

We think that the Division Bench of the High Court was clearly in error. Under 
section 16 of the Arbitration Act an award can be remitted to the arbitrators only 
for reconsideration. When it is remitted for re-writing it on a stamped paper, it is 
not remitted for reconsideration. Reconsideration by the arbitrators necessarily 
imports fresh consideration of matters already considered by them. Now they can 
only consider and give a decision oe matters which are referred to them under 
the arbitration agreement. It follows that the reconsideration can only be as to 
-the merits of the award. They reconsider nothing when they re-write the award 
on a stamped paper. 

Lastly, Mr. Pathak tried to support the order under sections 13 (d) and 15 (b) 
and (c) of the Arbitration Act. A bare perusal of the provisions mentioned would 
show that the order made in this case cannot be based on any of them. Section 13 (d) 
“deals with correction of clerical mistakes or accidental slips in the award, neither 
of which we think an omission to stamp, is. Further more, secion 13 is only an 
„enabling section giving certain powers to the arbitrator. The arbitrator cannot be 
compelled to exercise these powers. Section 15 deals with a Court’s power to modify 
or correct an award. In the present xase, the Court did not purport to exercise 
that power. 

B. R. L. Iyengar, Advocate, for Appellant. 


G. S. Pathak, Senior Advocate, for Respondent. 


G.R. —— Appeal allowed. 
[SupREME COURT] 

P. B. Gajendragadkar, A. K. Sarkar The Kirloskar Oil Engines Ltd., Kirkee v. 

and K. N. Wanchoo, C.F. Their Workmen. 

ryth November, 1961. C.A. No. 587 of 1960. 


Industrial Disputes Act (XIV of 1947), Section 36-A—Scope of proceeding under. 
The appellant contends that the reasons given by the Tribunal in rejecting its 
-claim for clarification are not sound. We are not impressed by this argument. As 
we have already pointed out, the present argument ignores the limitations of the 
`: scope of the enquiry under section 36-A. It is clear that in substance the argument 
is that the direction issued by the award in regard to the payment in question should 
be modified, and in support of the claim for modification reliance is placed on the 
relevant orders issued by the State Government for changing the weekly holidays. 
Such a claim cannot obviously be entertained in clarification proceedings under 
section 36-A. A proceeding contemplated by section 36-A is not a proceedi 
intended to enable the Tribunal to review or modify its own order ; it is intended to 
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enable the tribunal only to clarify the provisions of its award where a difficulty or 
doubt arises about the interpretation of the provisions. Quite clearly the impugned 
provisions contained in paragraph 14 of the award in relation to this demand:are 
clear and unambiguous. Whatever may be the appellant’s grievance in respect of 
the validity or the propriety of the said directions there is no difficulty or doubt 
about their meaning ; and so we are satisfied that the Tribunal was right in refusing 
to alter the said direction in the present proceedings. 


M. C. Setaload, Attorney-General for India, for Appellant. 
K. R. Chaudhari, Advocate, for Respondent No. 1. 
Naunit Lal, Advocate, for Respondent No. 2. 


G.R. m Appeal dismissed- 
[SUPREME COURT] l 

B. P. Sinha, C.F., J. L. Kapur Motipur Zamindary Co. Private Ltd. v. 

M. Hidayatullah, F. C. Shah and The State of Bihar. 

J. R. Mudholkar, F7., G.As. Nos. 185-187 of 1961 and 

31st October, 1961. Petitions Nos. 163-165 of 1959. 


20th November, 1961. 
Bihar Sales Tax Act (IX of 1947), section 6—Meaning of a ‘ dealer” 


The preamble cannot limit or change the.meaning of the plain words of section 
2 (c) of the Act which apply to the case of the appellant and therefore the amended 
section is applicable to the present case. It is an erroneous approach to the question 
to say that because of the words." for the financial year beginning on the first of 
April, 1950 ” in the particular context in the preamble, the definition of the word 
“dealer” was amended only for one year. Nothing has been shown indicating that 
section (2) (t) of Bihar Annual Finance Act intended to effect a temporary amend- 
ment in the previous definition of the word: “ dealer ” in clause (c) of section 2 of the 
Act. The contention is therefore repelled. 


It was also submitted that the assent of the President was not given to the Bihar 
Annual Finance Act, 1950. In our opinion that submission is equally without force 
because tax on sale of goods is a matter entirely within Entry 54 of the State List and 
the amendment made in the definition of the word “ dealer” in the Act did not 
require the assent of the President. 

M. C. Setaload, Attorney-General for India, for Appellant-Petitioners. 


A.S. R. Chari, Senior Advocate, for Respondents (In all the Appeals and 


Petitions). 
G. R. — Appeals and Petitions dismissed, 
[SUPREME CourT] l 
B. P. Sinha, C.F., F. L. Kapur, The Accountant-General, Bihar vs 
M. Hidayatullah, F. C. Shah and N. Bakshi. 
J. R. Mudholkar, FF. l i C.A. No. 704 of 1957. 


31st October, 1961. 
21st November, 1961. 

Superior Civil Services (Revision of Pay and Pension) Rules, 1924—Government of 
India Act, 1919, section 96-B (2) and (3)—-Government of India Act, 1935—Constilution of 
India (1950)—AU India Services Act (LXI of 1951)-—All India Services (Overseas Pay, 
Passage and Leave Salary) Rules, 1957—-Constitution of India (1950), Article 314— 
Difinition of ‘ Remuneration’ . 

There is no definition of ‘ remuneration’ in the Constitution of India (1950) 
but that is not a ground for holding that the expression is used in any limited sense 
as merely salary. The expression ‘remuneration’, in its ordinary connotation 
means ‘‘rewartl, recompense, pay, wages or salary for service rendered”. In. 
"R. v. Postmaster General, L.R. (1876) 1 Q.B.D. 658, Mr. Justice Blackburn observed 
“I think the word ‘ remuneration’............ means a quid pro quo. Ifa man. 
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gives his services, whatever consideration he gets for giving his services seems to me a 
remuneration for them. Consequently, I think if a person was in 1eceipt of a pay- 
ment, or in receipt of a percentage, or any kind of payment which would not be 
actual money payment, the amount he would receive annually in respect of this 
would be remuneration. The expression ‘remuneration’ appears to have been 
used in the Constitution in this wide connotation. As already observed, the right to 
passage was originally made a part of the salary, but under the Rules framed in 
1926, the provision for setting apart a fixed sum of money as salary out of the General 
Passage Fund was altered and passages were credited to the account of members of 
Civil Services and debited as and when they were availed of out of the general 
Revenue of the State. This alteration was made merely for administrative con- 
venjence and did not alter the character of the benefit. Under the Rules of 1924, 
the provision for passage was Part of the remuneration and it continued to be such 
even after the amendment of the Rules in 1926. 

The High Court was, therefore, in our judgment right in holding that rule 3 of 
the All India Services (Overseas Pay, Passage and Leave Salary) Rules, 1957, was 
alira vires. 

M. C. Setaload, Attorney-General, for India, for Appellants. 


S. P. Varma, Advocate, for Respondent, 


G.R. _—— Appeal dismissed. 
[Supreme Court] 

S.K. Das, J. L. Kapur and K. T. M. T. M. Abdul Kayoom v. 

M. Hidayatullah, FF. The Commissioner of Income-tax, Madras. 

23rd November, 1961. Review Petition No. 16 of 1960, 


Income-tax Act (XI of 1922), section 10. 


By majority :—The question referred to the High Court was “ Whether on the 
facts and circumstances of the case the payment of the sum of Rs. 6,111 made by 
the assessee under the terms of the agreement entered into with the Director of Indus- 
tries and Commerce, Madras, on gth November, 1945, was not anitem of revenue 
expenditure incurred in the course of carrying on the business of the assessee and, 
therefore, allowable under the provisions of section 10 of the Indian Income-tax 
Act”. Following its earlier decision in Pingle Industries case, (1960) 3 S.C.R. 681, 
the Court allowed the appeal and held “in our opinion, the decision of the High 
Court, with all due respect, was, therefore, erroneous, and the earlier decision of 
the Full Bench of the same High Court, (1953) 2 M.L.J. 200 (F.B.), .was right 
in the circumstance of the case.” 


A. V. Viswanatha Sastri, Senior Advocate, for Petitioners. 
K. N. Rajagopal Sastri, Senior Advocate, for Respondent. 


G.R. So Appeal allowed. 
[SUPREME CourT] 

S. K. Das, K. Subba Rao and a K. M. Nanavati v. 

Raghubar Dayal, FF. The State of Maharashtra. 

24th November, 1961. Cr. A. No. 195 of ra6o. 


= Penal Code (XL of 1860), sections 302, 304, Part I—“ Grave and sudden” 
provocation. 

The Indian Law, relevant to the present enquiry, may be stated thus : (1) The 
test of “ grave and sudden” provocation is whether a reasonable man, belongi 
to the same class of society as the accused, placed in the situation in which the accused 
was placed would be so provoked as to lose his self-control. (2) In India, words 
and gestures may also, under certain circumstances, cause grave and sudden provo- 
¢ation to an accused so as to bring his act within the First Exception to section 300 of 
the Indian Penal Code. (3) The mental background created by the previous act 
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of the victim may be taken into consideration in ascertaining whether the subsequent 
act caused grave and sudden provocation for committing the offence. (4) The 
fatal blow should be clearly traced to the influence of passion arising from that .pro- 
vocation and not after the passion had cooled down by ‘lapse of time, or otherwise 
giving room and scope for premeditation and calculation. 


The mere fact that before the shooting the accused abused the deceased and 
the abuse provoked an equally abusive reply could not conceivably be a provocation 
for the murder. We, therefore, hold that the facts of the case do not attract the 
provisions of Exception 1 to section 300 of the Indian Penal Code. In the result, the 
conviction of the accused under section 302 of the Indian Penal Code and sentence 
of imprisonment for life passed on him by the High Court are correct, and there are 
absolutely no grounds for interference. 


G. S. Pathak, Senior Advocate, for Appellant. 
M. C. Setalvad, Attorney-General, for India, for Respondent. 


G.R. — Appeal dismissed. 
[SUPREME CourT] 

J. L. Kapur, M. Hidayatullah and Mohammad Serajuddin v. R. C. Misra. 

J. C. Shah, FF. Cr. A. No. 158 of 1960. 


24th November, 1961. 


Sea Customs Act (VIII of 1878), section 172—Criminal Procedure Code (Vof 1898), 
section 96—Inspection of documents. 


In our opinion, we must discharge the order of the learned Judge that the docu- 
ments be handed over to the Customs Authorities. The Magistrate is right in keeping 
these documents in his immediate custody ; but we must direct that due facilities 
for inspection should be afforded to the Customs Authorities in the shape of a separate 
room and suitable furniture and time extended beyond the ordinary Court hours. 
Inspection should be carried on in the presence of a Court official, and adequate 
privacy for questioning witnesses, etc., should be afforded to the Customs Authorities, 
whenever they find it necessary. In our opinion, if these facilities are granted and 
we direct that they be granttd—a period of four months from the date this order 
reaches the Magistrate should prove enough. We, therefore, set aside the order for 
the handing over of the documents to the Customs Authorities, and make a direction 
for the disposal of the records as stated above. We may add that this order does not 
apply to the 63 documents, which the Customs Authorities have already agreed to 
return to the party. 


N. C. Chatierjee, Senior Advocate, for Appellant. 
N. S. Bindra, Senior Advocate, for Respondent. 


G.R. — Appeal allowed. 
[SUPREME CourRT] 

P. B. Gajendragadkar, A. K. Sargar and The Management of Tocklai 

K. N. Wanchoo, FF. Experimental Station v. The Workmen. 

24th November, 1961. 3 G.As. Nos. 459-460 of 1960. 


Industrial Disputes Act (XIV of 194.7)—Puja Bonus. 

The question before the Industrial Tribunal was : “ whether the demand of the 
employees (Junior Staff) for bonus is justified? If so, at what rate should the same 
be paid ? ” 

Therefore, the decision of the Tribunal awarding puja bonus to the workmen 
cannot be sustained. Indeed, in awarding puja bonus to the workmen the Tribunal 
has failed to consider that it was making out an entirely new and inconsistent case 
for the workmen and granting the said claim without any proof of the relevant facts 
which would support such a claim. It is rather surprising that even when the tri- 
bunal by its award wanted to grant the demand for puja bonus it did not think it 

. necessary to clarify at what rate the said bonus was to be paid. The award is 
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absolutely vague in that behalf and that is another infirmity in the award. Since 
that is the only point in Civil Appeal No. 459 of 1960 preferred by the Station we 
must hold that the appeal succeeds and must set aside the award made by the Tribunal 
under Issue No. 1 (a). 


House Allowance: It is true that the Station gives housing accommodation for 
members of the senior staff, but as the Tribunal has pointed out there are special 
reasons why more favourable terms have to be offered to senior research staffin 
order to get the services of properly trained and properly equipped personnel. In 
our opinion, the Tribunal was right in refusing to draw an analogy between the 
requirements of the senior research staff and the junior staff with whose claims the 
Tribunal was dealing. Therefore, we are not satisfied that there is any substance 
in the grievance made by the workmen against the award passed by the Tribunal 
in respect of house allowance. The result is Civil Appeal No. 460 of 1960 fails and. 
is dismissed 


M. C. Setalvad, Attorney-General for India, for the Management Appellant (In. 
C.A. No. 459 of 1960) and Respondent (In C.A. No. 460 of 1960). 


S. T. Desai, Senior Advocate, for the Workmen-Respondents (In G.A. No. 459: 
of 1960 and Appellants (In C.A. No. 460 of 1960). 


G.R. — C.A. No. 459 of 1960 allowed- 
C.A. No. 460 of 1960 dismissed. 


[SUPREME COuRT] 


E. N. Wanchoo and P. Srinivasa Naicker v. 
~ J.C. Shah, FF. Srimathi Engammal. 
28th November, 1961. C.A. No. 274 of 1959. 


Provincial Insolvency Act (V of 1920), sections 59, 68 and 75—Scope—Sale by Official 
Receiver—Court when can interfere with discretion. 


It may be accepted that the power of the Court under section 68 of the Provincial 
Insolvency Act is not hedged in by those considerations which apply in cases of 
‘auction sales in execution proceedings. Even so, the power under section 68 is a 
judicial power and must be exercised on well-recognised principles, justifying inter- 
“ference with an act of the Receiver which he is empowered to do under section 59 (@) 
of the Act. The fact that the act of the Receiver in selling ‘properties under section. 
o (a) is subject to the control of the Court under section 68 does not mean that the 
ourt can arbitrarily set aside a sale decided upon by the Official Receiver. It is true 
that the Court has to look in insolvency proceedings to the interest in the first place: 
of the general body of creditors ; in the second place to the interest of the insolvent, 
and lastly, where a sale has been decided upon by the Official Receiver to the interest 
of the intending purchaser in that order. Even so, the decision of the Official Receiver 
~ in favour of a sale should not be set aside unless there are good grounds for interfering 
with the discretion exercised by the Official Receiver. ese grounds may be wider 
` than the grounds envisaged in auction sales in execution proceedings. Even so, 
there must be judicial grounds on which the Court will act in setting aside thé sale- 
decided upon by the Official Receiver. These grounds may be, for example, that 
there was fraud or collusion between the Receiver and the Insolvent or the intending 
urchaser ; the Court may also interfere if itis of opinion that there were irregularities. 
in the conduct of the sale which might have affected the price fetched at the sale; again 
even though there may be no collusion, fraud or irregularity, the price fetched may 
still be so low as to justify the Court to hold that the property should not be sold at 
that price. These grounds and similar other grounds depending upon particular 
circumstances of each case may justify a Courtin interfering with the actof the 
Official Receiver in the case of a sale by him under section 59 (a) of the Act. 


N. C. Chatterjee, Senior Advocate, for Appellant. 
K. N. Rajagopal Sastri, Senior Advocate, for Respondent No. 1. 
G.R. — Appeal allowed; 
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[SUPREME CourT.] 


P. B. Gajendragadkar, A. K. Sarkar, Birajmohan Das Gupta v. 
K. N. Wanchoo, K. C. Das Gupta The State of Orissa. 
and N. Rajagopala Ayyangar, JJ. Petitions Nos. 117 and 137 of 1961. 


28th November, 1961. 


Motor Vehicles Act (IV of 1939), section 68-D (2)—Permits under section 57 (2)— 
Orissa Motor Vehicles Rules—Rute 8. 


What rule 8 of the Orissa Motor Vehicles Rules requires is that ten days’ clear 
notice has to be given of the time, place and date of hearing to all objectors. ‘This. 
was undoubtedly done, for the date originally fixed for hearing was 16th September, 
1960. Thereafter the hearing was postponed to 21st September, at the instance of 
of the objectors. It was in our opinion not necessary to give a fresh notice giving 
ten clear days as required by rule 8, for this adjourned date. Rule 8 only applies to- 
the first date to be fixed for hearing. ‘Thereafter if the hearing is adjourned, it is in 
-our opinion unnecessary to give a further notice at all for the adjourned date. It. 
was the duty of the petitioner after he had received notice of the first date to appear 
on that date. If he did not appear and the hearing had to be adjourned on the- 
request of the objectors, or for any other reason, to another date, no further notice: 
was necessary of the adjourned date. Itis true that notice was given to the petitioner’ 
.of the adjourned date ; but that was in our opinion as a measure of abundant cau- 
tion. The rule does not however require that a fresh notice must be given of the 
-adjourned date of hearing also. In the circumstances we reject this contention... 


_ The Court further held that “ this in our opinion is a question of fact and should 
have been specifically pleaded in the petitions so that the State may have been able- 
to make areply. In the absence therefore of any averment on this question of fact, 
we are not prepared to allow the petitioners to raise this point in arguments before us”. 

L. K. Jha, Senior Advocate, for Petitioner. (In Petition No. 117 of 1961). 

C. B. Agarwala, Senior Advocate, for Petitioner. (In Petition No. 137 of 1961). 

A. V. Viswanatha Sastri, Senior Advocate, for Respondents. (In both the 
Petitions). l 


G.R. ———— Petitions dismissed. 
[Supreme CouRrT.] 
P. B. Gajendragadkar, A.K. Sarkar, Trimbak Damodhar Raipurkar v. 
K. N. Wanchoo, K. C. Das Gupta, Assaram Hiraman Patil 
and N. Rajagopala Ayyangar, FF. C.A. No. 19 of 1961. 


29th November, 1961. 


Bombay Tenancy Act (XXIX of 1939)—Bombay Tenancy and Agricultural Lands: 
Act (LXVII of 1948)—Bombay Act (XXXII of 1952)—Reirospective Operation. 


Relying upon the judgment in West v. Gwynne, L.R. (191 1) 2 Ch. I at pp. 1I, 
12, the Court held that “in this connection it is relevant to distinguish 
between an existing right and a vested right. Where, a statute operates in future 
it cannot be said to be retrospective merely because within the sweep of its opera- 
tion all existing rights are included.” 


“ A similar question had been raised for the decision of this Court in Jivabhar 
Purshottam v. Chhagan Karson & others (C.A. No. 153 of 1958) decided on 27th March, 
1961, in regard to the retrospective operation of section 34 (2) (a) of the said Amending: 
Act XXXIII of 1952 and this Court has approved of the decision of the Full Bench 
of the Bombay High Court on that point in Durlabhai Fakirbhat v. Thaverbhai Bhikabhat, 
((1956) 58 B.L.R. 85).” 

“ Mr. Bengeri, for the appellant, fairly conceded that the decision of this Court 
in Fivabhai’s case was against his contention but he purported to rely on another 
decision of this Court in Sakharam alias Bapusaheb Narayan Sanas & another v. Mani- 
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chand Motichand Shah & others (C.A. No. 185 of 1956), decided on rgth April, 1961. 
in that case the Court was called upon to consider the question as to whether the 
provisions of section 88 of Bombay Act LXVII of 1948 were retrospective in opera- 
tion or not, and it has been held that the said provisions are prospective. However, 
we do not think that the position with regard to the provisions contained in section 
88 can be said to be analogous or similar to the position with regard to the relevant 
provisions of the Amending Act XXXIII of 1952 with which we are concerned in 
the present appeal.” 


K. R. Bengeri and A. G., Ratnaparkhi, Advocates, for Appellant. 
Mrs. E. Udayarainam and S. S. Shukla, Advocates, for Respondents. 


G.R. —— Appeal dismissed. 
[SUPREME CouRT.] l 

S.K. Das, A.K. Sarkar, and Raja Ram Mahadev Paranjype v. 
Raghubar Dayal, FJ. Aba Maruti Mah. 
1st December, 1961. C.A. Nos. 258-259 of 1959 9 & 404 of 1g60. 


Bombay Tenancy and Agricultural Lands Act, 1948—Sections 25.and 29 (3)—Scope. 


Relying upon R. v. Boteler (1864) 33 L.J.M.C. 101, 103, the Court held that 
** we think that that is what the authorities in the three cases before us have done. 
They have refused to carry out the Act because they felt that it worked hardship. 
‘They have refused to give to the landlords the relief which the Act said they should 


have.” 


“ We think, therefore, that section 29 (3) only confers power to make an order 
in terms of the statute, an order which would give effect to a right which the Act 
has elsewhere conferred. ‘The words ‘‘ as he deems fit?” do not bestow a power to 
make any order on considerations de hors the statute which the authorities consider 
best according to their notions of justice. Obviously, this provision has been framed 
in general terms because it covers a variety of cases, namely, applications by land- 
lords and tenants in different circumstances, each of which circumstance may call 
for a different order under the Act.” 


‘ We think, therefore, that the tenants were not entitled to the relief which 
the authorities below granted them. Before we pass on to the other appeal raising 
a different question, we have to refer to the case of Raghuvir Vyasaraya Acharya v. 
Govind Mogre Bandekar I.L.R. (1955) Bom. 1069, where it had been held by Chagla 
C.J., that section 29 (3) justifies an order granting relief to the tenant and refusing 
to make an order for possession in favour of the landlord even where the tenant has 
not paid rent for more than two years. We think that this case was wrongly decided. 
We repeat that under the Act the landlord gets a right to obtain possession of the 
demised premises on the termination of the tenancy under section 14 and that sec- 
tion 25 as also section 29 clearly recognises that right.” 


V. M. Limaye, Advocate, for Appellants (In all the Appeals). 
B. C. Ksmble, Advocate, for Respondents Nos. 1 anc 3 (In C.A. No. 258 of 


1959). 
S. G. Patwardhan, Senior Advocate for Respondent No. 1 (In C.A. No. 259 
-of 1959) and the Respondent (In C.A. No. 404 of 1960). 


Rameshwar Nath, Advocate, for Respondent (In C.A. No. 9 of 1960). 
G.R. Appeals allowed. 
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[SUPREME CovurT.] 


-P.B. Gajendragadkar, and C.P.C. Motor Service, Mysore v. 
M. Hidayatullah, FF. The State of Mysorer. 
1st December, 1961. C.A. No. 180 of 1961. 


Motor Vehicles Act (IV of 1939) (amended by Act C of 1956), section 68-C—Scope. 


“ Section 68-C of the Motor Vehicles Act permits the taking over of any route 

‘or area either wholly or partly by the State Undertaking, and the action of the 

‘State Government has not been challenged as either ultra vires or invalid. ‘This is 

.due perhaps to the fact that in a number of cases recently decided by this Court, 

.schemes of this type have been held to be valid, and the provisions of Chapter IV-A 

in view of the amendments effected by the Constitution (First Amendment) Act, 
1951, in Article 19 (6), have been held intra vires the State Legislatures.” l 


Applying its earlier decision in Kondala Rao v. Andhra Pradesh State Road Trans- 
_port Corporation (A.I.R. 1961 S.C. 82), the Court held that in the Motor Vehicles 
‘Act, the words used are, “ route or area arid these words used are the same thing.” 


S. T. Desai, Senior Advocate, for Appellant. 
A. V. Viswanatha Sastri, Senior Advocate, for Respondents. 
G.R. Appeal dismissed, 


[SUPREME CovurT.] 


P.B. Gajendragadkar,and Nilkanth Prasad v- 
M.Hidayatullah, JJ. The State of Bihar. 
ast December, 1961. C.A. Nos. 534 to 539 of 1961 and 


434 Of 1961 


Motor Vehicles Act (IV of 1939), section 68-C-—Scope. 

Applying its earlier decision in Kondala Rao v. Andhra Pradesh State Road Transport 
‘Corporation (A.I.R. 1961 S.C. 82), the Court declined, in dealing with the scheme 
of Motor Vehicles Act to make any such distinction between “route and area ”. 


“ In any event, under section 68-C it is provided that a scheme may notify a 
route or an area or a portion of a route or a portion of an area, and the exclusion of 
the private operators from the whole route or the whole area or a part of the route or 
a part of that area, as the case may be, may be either complete or partial, and under 
‘section 68-F (2) (c) (iii), the Regional Transport Authority may modify the terms 
of any existing permit so as to “curtail the area or route covered by the permit, 
in so far as such permit relates to the notified area or notified route.” 

` «This means that even in those cases where the notified route and the route 
applied for run over a common sector, the curtailment by virtue of the notified 
-scheme would be by excluding that portion of the route, or, in other words, the “road” 
-common to both. The distinction between “ route ” as the notional line and “ road a 
as the physical track disappears in the working of Chapter IV-A, because you cannot 
curtail the route without curtailing a portion of the road, and the ruling of the Court 
to which we have referred, would also show that even if the route was different, 
the area at least would be the same.” 


A. V. Viswanatha Sastri, Senior Advocate, for Appellants (In C.As. Nos. 534 to 
538 and 434 of 1961). 


B. P. Jha, Advocate, for Appellant (In C.A. No. 539 of 1961). 


Lal Narain Sinha, Government Advocate for the State of Bihar, for 
Respondents (In all the Appeals). 


G.R. Orders accordingly. 


e 
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. [SupreME Courrt.] 


P.B. Gajendragadkar, A.K. Sarkar, K.N. Wanchoo, Purushothaman Nambudiri v. 
K.C. Das Gupta, and N. Rajagopala Ayyangar, JJ. The State of Kerala. 
5th December, 1961. Petition No. 105 of 1961. 


Kerala Agrarian Relations Act (IV of 1961)—Articles 14, 19, 31, 31-A (1) (a) (2) (a) 
and 356 of the Constitution—Constitution First and Fourth Amendment Acts of 1951 and 1955- 

By Majority :—Reviewing the cases in Atma Ram v. The State of Punjab & others 
(1959) Supp. (I) S.C.R. 748 : (1959) S.C.J. 407; Shri Mahadeo Paikaji Kolhe Yavatmal 
v. The State of Bombay and Shri Namadeorao Baliramji v. The State of Bombay (Writ Peti- 
tions Nos. 93 and 125 of 1959 decided on 4th April 1961); The State of Bihar & Others 
v. Rameshwar Pratap Narain Singh & others (Civil Appeal No. 27 of 1960) decided on 
25th April, 1961; Sri Ram Ram Narain Medhi v. The State of Bombay, (1959) 2 M-L.J. 
(S.C.)1 :(1959)S.0.J.679: (1959) 2 An. W.R. (S.C.) 1 : (1959) Supp. (I) 8.C.R.489, 
the Court considered the amplitude of the crucial words “‘ any estate or of any rights 
therein ” in Article 31-A (1) (a) and clause (2) of Article 31-A of the Gonstitution— 
the amendments made by the Constitution First and Fourth Amendment Acts of 
1951 and 1955 were intended to enable the State Legislatures to undertake the task 
of agrarian reform with the object of abdlishing intermediaries and establishing 
direct relationship between the State and tillers of the soil; and it is ın that context 
that the word “estate ” occurring in clause (2) of Article 31-A was construed by 
this Court. The property which was held to be an estate was not an estate in the 
narrow sense for which the petitioner contends. 


_- The result is that the lands held by the petitioners are an estate under clause 
(2) (a), and so the Act in so far as it operates against the holdings of the petitioner is 
protected under Article 31-A (1) (a) and so it is not open to the petitioner to challenge 
its validity on the ground that its material provisions offend against Articles 14, 
ig and 31 of the Constitution. 

A. V. Viswanatha Sastri, Senior Advocate, for Petitioner. 


M. C. Setaluad, Attorney-General for India and K. K. Mathew, Advocate- 
General for the State of Kerala, for Respondent. 


G.R. m Petition dismissed. 


[SUPREME CouRrT.] : 
P.B. Gajendragadkar, A.K. Sarkar, K. N. Wanchoo, Karimbil Kunhikoman v. 
K.C. Das Gupta and N. Rajagopala Ayyangar, FF. The State of Kerala; 
5th Décember, 1961. Petitions Nos. 114 and 115 of 1961. 
Kerala Agrarian Relations Act (IV of 1961)—Articles 14, 19 and 31 of the Constitution 
— Madras Estates Land Act (I of 1908)—-Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948). 

_ In view of the decision in Writ Petition No. 105 of 1961, dated 5th Declember, 
1961, the Court held that “We do not think it necessary to set out the details of the 
attack on the ground that the impugned Act contravenes Articles 14, 19 and 31 
of the Constitution.” i 

“We are therefore clearly of opinion that the manner in which progressive 
cuts have been imposed on the purchase price under section 25 and the market 
value under section 64 of the Kerala Agrarian Reforms Act in order to determine 
the compensation payable to land-owners or intermediaries in one case and to per- 
sons from whom excessland is taken in another, results in discrimination and cannot 
be justified on any intelligible differentia which has any relation to the objects 
and purposes of the Act. As the provision as to compensation is all pervasive, the 
entire Act must be struck down as violative of Article 14 in its application to ryotwari 
lands which have come to the State of Kerala from the State of Madras.” 


M. K. Nambiar, Senior Advocate, for Petitioners. 
M. C. Setalvad, Attorney-General for India and K. K. Mathew, Advocate- 
General for the State of Kerala, for Respondent. 


G.R. ——— Petitions allowed. 
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[SUPREME CouRT. | 2 
P.B. Gajendragadkar, A.K. Sarkar, K.N. Wanchoo, R. L. Arora v. 
K.C. Das Gupta and N. Rajagopala Ayyangar, FF The Stateof .U.P. 
15th December, 1961. C.A. No. 446 of 1959. 


Land Acquisition Act (I of 1894), sections 4, 6 and 38 to 42—“ Public Purpose” as 
defined by section 3 (e)—Scope. 

By Majority :—Though the words “ public purpose” in sections 4 and 6 of 
the Land Acquisition Act have the same meaning, they have to be read in the res- 
tricted sense in accordance with section 40 when the acquisition is for a company 
under section 6. In one case, the notification under section 6 will say that the ac- 
quisition is for a public purpose, in the other case the notification will say that it is 
for a company. The Proviso to section 6 (1) shows that where the acquisition is for a 
public purpose, the compensation has to be paid wholly or partly out of public 
revenues or some fund controlled or managed by a local authority. Where how- 
ever the acquisition is for a company, the compensation would be paid wholly by 
the company. Though therefore this distinction is there where the acquisition is 
either for a public purpose or for a company, there is not a complete dichotomy 
between acquisitions for the two purposes and it cannot be maintained that where 
the acquisition is primarily for a company it must always be preceded by action 
under Part VII and compensation must always be paid wholly by the Company. 
A third class of cases is possible where the acquisition may be primarily for a com- 
pany but it may also be at the same time for public purpose and the whole or part 
of compensation may be paid out of public revenues or some fund controlled or 
managed by a local authority. In such a case though the acquisition may look as 
if it is primarily for a company it will be covered by that part of section 6 which 
lays down that acquisition may be made for a public purpose if the whole or part 
of the compensation is to be paid out of the public revenues or some fund controlled 
or managed by a local authority. Such was the case in Pandit Jhandu Lal and others v. 
The State of Punjab and another, (1961) 1 S.C.J. 529. 

The fact that the product of the company would be useful to the public is not 
sufficient to bring the acquisition for a company within the meaning of the relevant 
-words in sections 40 and 41. In the present case all that the Government was 
satisfied about appears to be that the product of the company will be useful to the 
‘public and the provision in the agreement is merely that the public shall be able to 

upon the works for purposes of business. This in our opinion is not the mean- 
ing of the relevant words under sections 40 and 41 and therefore the Government's 
satisfaction in that behalf is not enough to entitle it to use the machinery of the 
Act for the purpose of acquisition in this case. We therefore allow the appeal 
‘with costs and setting aside the order of the High Court quash the notification 
under section 6 of the Land Acquisition Act and the proceedings resulting 
therefrom. 

C. B. Agarwala, Senior Advocate, for Appellant. 

G. S. Pathak, Senior Advocate, for Respondents Nos. I to 3. 


S. T. Desai, Senior Advocate, for Respondent No. 4. 


G.R. —— Appeal allowed. 
Ramachandra Iyer, C. F. Thangavelu v. Arumugha Pandithars 
ord November, 1961. C.R.P. Nos. 1618 and 1619 of 1960. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956)—Rules under 
— Section 9 (2) and rule 4 (g)—Appeal from an order of Rent Court refusing to set aside an 
ex parte order—If competent. 


It is no doubt true that an appeal would lie under section g (2) of the Madras 
‘Cultivating Tenants (Payment of Fair Rent) Act, 1956, to the Rent Tribunal from 
every decision of the Rent Court. But the words “ every decision” refer only to 
final decisions affecting the rights of parties. While an appeal cannot lie from a 
determination of a preliminary issue, when once a final order is made in any pro- 
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& 
ceeding it would be appealable. An order refusing to set aside an ex parte order 
under rule 4 (g) of the rules will be a final order and as such appealable under sec-- 


tion’g (2) of the Act. 
S. Mohankumaramangalam, S. Palaniswami and S. K. Rajavelu, for Petitioners. 


T. V. Balakrishnan, T. R. Srinivasan and C. Harikrisknan, for Respondents. 
R.M. Petition dismissed. 


Pappammal, Annachatram by its Trustee v, 
Presiding Officer, Labour Court, 
W.P. No. 1222 of 1959.. 

Industrial Disputes Act (XIV of 1947), section 2 (j)—Industry—What is—Chatram— 
When an industry. 

Having regard to the wide scope of the definition of the term ‘industry °’ in 
section 2 (j) of the Industrial Disputes Act, it is difficult to formulate clear-cut tests. 
of universal application to decide what constitutes an industry. But certain broad. 
ea a which will have to be necessarily flexible in their application, may be 

id down. In order to constitute an undertaking an industry there should be (1) 
co-operation between employer and employee ; (2) such co-operation should be 
in the carrying on an operation or activity ; (3) the operation or activity should be 
directed with a view to satisfy the material human needs or rendering material service 
to the community at large or a section thereof and (4) the operation or activity should 
not be casual but should be systematically or habitually carried on, on an organised 
basis. An activity designed for one’s own pleasure or needs whether in the form 
of material or service, or an activity which depends on and proceeds from the 
intellectual work or skill of a person, like the profession’ of a lawyer, cannot come 
within the ambitof an industry. Similarly, an activity which springs from pious and 
religious considerations and which is not designed to render service in any 
material sense, cannot be regarded as an industry within the statute. But a 


c chatram’? in which free boarding and lodging are provided for poor students and 
pilgrims, even though it may spring from a pious and religious motive and it may 
etal y caters to the material needs of the boarders and 


have no profit motive, ce 
would be an industry. 

Policy and scope of legislation and interpretation of the term ` industry ’ in the 
context of social order with respect to varied activities explained. 

A. V. Narayanaswami Ayyar, for Petitioner. 

S. Ramaswami, for Respondent. 


R.M. 


Veeraswamt, F. 
oth November, 1961. 


Petition dismissed. 


Veeraswami, F. Menon v. Collector of Customs. 
21st November, 1961. W.P. No. 615 of 1961. 


_ Sea Customs Act (VIII of 1878), section 167 (8)—Car imported under Triptyque or 

Carnet-de-passage system— When liable to be forfeited—User of the car by any one other than 

T P for whose private use the vehicle was imported—If a ground for forfeiting the 
wle. 

Importation of a motor vehicle in contravention of the Imports and Export 
Control Act, 1947 and the Import Control Order, 1955, is prohibited and the vehicle 
so imported is liable to be forfeited under section 167 (8) of the Sea Customs Act. 
But by an international convention certain concessions are granted to vehicles im- 
ported under what are known as ° Triptyque? or ‘Carnet-de-passage’’ concessions. By 
the Government of India, Ministry of Finance, Notification No. 224, dated grd 
August, 1958, a vehicle imported under such concessions should be re-exported within 
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the stated period stipulated under the order. If it is not so re-exported the vehicle 
is deemed to be imported in contravention of the provisions of the Sea Customs Act 
and is liable to be confiscated. f 


But clause 11 (n) of the Customs Convention Order specifically. provides that 
for breach of the conditions relating to re-export within the stipulated period, the 
vehicle will be deemed to be imported in contravention of the Sea Customs Act. 
The misuser of the vehicle in the country into which it has been imported is not a 
ground for forfeiting the vehicle under section 167 (8) of the Sea Customs Act. 
Only a violation of the condition as to re-export of the car within the time, and not 
other conditions of the G. O. No. 224, that would attract the penalty of forfeiture 
under section 167 (8) of the Act. 

R. M. Seshadri and R. Narayanan, for Petitioner. 


The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. — Orders accordingly 
Veeraswam, F. Workmen of the South India Saiva Siddhanta 
29th November, 1961. Works Public Society, Ltd. v. 


State of Madras. 
W.P. No. 760 of 1960, 


Industrial Disputes Act (XIV of 1947), section {107(1) (c) and 12 (5)—Scope of— 
Reference under—Power of Government. 

The Government in exercising its power under section 10 i) (c) of the Indus- 
trial Disputes Act, 1947, has no right to take upon itself the duty of adjudicating 
a dispute. While the Government may refuse to refer a dispute regarding the dis- 
missal of a workman for adjudication due to several reasons, it cannot do so on the 
ground that in its judgment the dismissal was justified. The Government has no 
power to decide the propriety or otherwise of a dispute on the merits, which has got 
to be left to the appropriate Labour Court or Tribunal for adjudication. Where, 
however, the Government does not make a reference under section 10 (1) (e) it should 
state its-reasons and communicate the same to the parties concerned under section 12 
(5) of the Act. Failure to do so will be a breach of the statutory provision which 
can be enforced by an appropriate writ. 

Messrs. Row and Reddy, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for the State. 

R.M. —— Rule absolute. 


4 
Srinivasan, f. Vadivelu Pandaram v. Sanjeevi Productions, 
1st December, 1961. W.P. No. 286 of 1961, 


Madras Village Panchayats Act (XXXV of 1958), section 34 (1) and Madras Act 
(XVII of 1960)—Section 2—Vice-President of Panchayat exercising powers of President for 
all purposes. 4 

There is considerable difference between a person holding the office of President 
of a Panchayat and a person exercising the functions of a President. A Vice-Presi- 
dent of a Panchayat exercising the functions of the President by virtue of section 34 
(1) of the Act is still only the Vice-President and he cannot be equated to the Pre- 
sident or a person holding the office of the President. The expression ‘ holding 
office as such President ’ occurring in section 2 of the Act XVII of 1960 means and 
emphasises the office held and not the mere functions of the office discharged by 


any person. 
T. S. Kuppuswami Iyer, for Petitioner. 
M. Naitesan, for First Respondent. 
The Additional Government Pleader (M. M. Ismail), for the State. 
R.M. —— Petition dismissed. 
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Ganapatia Pillai, J. = Syed Cassim v. Collector of 
18th December, 1961. Central Excise, Madras. 
i W.P. No. 176 of 1961. 


Sea Customs Act (VIII of 1878), section 167 (3)—Leoy of penalty under—Notice— 
Need for complying with the letter and spiri of the law. 


A penal provision in the Sea Customs Act must be construed strictly and the 
authorities issuing a show cause notice should comply strictly not only with the 
letter of the law but also with the spirit of it. It is not enough to merely mention 
the statutory provisions in the show cause notice. The object of the notice is to 
indicate, besides the nature of the contravention which 1s sought to be punished, 
the penalty that is sought to be imposed. ‘The person is entitled to be told that he 
should show cause against the imposition of such penalty. 


S$. M. Cassim, for Petitioner. 
The Additional Government Pleader (M. M. Ismail), for the State. 


R.M. Order partly quashed: 
Anantanarayanan and Venkatadri, JJ- Public Passenger Service, Ltd. v. 
21st December, 1961. M. A. Jabbar. 


O.S.A. Nos. 55 and 56 of 1959. 


Company—Articles of Association—Forfetture of shares—Interpretation of power in— 
Power of Court to set aside forfeiture. 

"7 A power to forfeit property is a trust, the execution of which will be scanned 
by the Court. Where a power of forfeiture exists it is to be treated as strictissimi 
juris. Even minor or little inaccuracy in complying with the conditions precedent 
for exercising the right of forfeiture will be fatal to the exercise of the right. 


In the matter of forfeiture of shares of a company, all conditions precedent and 
technicalities must be strictly complied with. , Where a notice of forfeiture is not - 
explicit as to the date from which interest is payable or which does not give the 
amount of the expenses claimed by the company, the company could not exercise 
the right of forfeiture. There isno obligation or duty on the part of the shareholder 
to call upon the company to give particulars, but it is the duty of the company to 
comply strictly with all the formalities and rules of procedure when issuing a notice 
of forfeiture. . l 2 

The Company Court has jurisdiction to set aside an invalid forfeiture in an 
application for rectification of the Share Register of the company. Mere laches 
or delay will not disentitle a shareholder to the equitable relief against an invalid 
declaration of forfeiture. 

V. C. Gopalaratnam, L. V. Krishnaswami, M. K. Nambiar, K. K. Venugopal and 
N. Venugopala Ayyangar, for Appellant. 

The Advocate-General (V. K. Thiruvenkatachari) and K. Shanmukham, for 
Respondents. i 


R.M. Appeal dismissed. 


At 


[SUPREME Court] 


P. B. Gajendragadkar, A. K. Sarkar, The State of West Bengal v. 
K. N. Wanchoo, K. C. Das Gupta _ M/s. B. K. Mondal and Sons. 
and N. Rajagopala Ayyangar, FF. C.A. No. 286 of 1958. 


Sith December, 1961. 


Contract Act (IX of 1872), sections 65 and 70—The Government of India Act, 1935) ` 
section 175 (3) of the Constitution of India (1950), Article 299. 


All that section 70 of the Contract Act provides is that if the goods delivered 
are accepted or the work done is voluntarily enjoyed then the liability to pay compen- 
sation for the enjoyment of the said goods or the acceptance of the said work arises. 
Thus, where a claim for compensation is made by one person against another under 
section 70, it is not on the basis of any subsisting contract between the parties, it is 
on the basis of the fact that something was done by the party for another and the 
said work so done has been voluntarily accepted by the other party. That broadly 
stated is the effect of the conditions prescribed by section 70 of the Contract Act. 


The question about the scope and effect of scction 70 and its applicability to 
cases of invalid contracts made by the Provincial Government or by corporations 
has been the subject-matter of several judicial decisions in this country ; and it may 
be stated broadly that the preponderance of opinion is in favour of the view which 
we are inclined to take. 


“ Before we part with this point we think it would be uscful to refer to the 
observations made by Jenkins, C.J., in dealing with the scope of the provisions of 
section 70 in Suchand Ghosal v. Balaram Mardana, (1911) I.L.R. 38 Cal. 1. ‘The 
terms of section 70’, said Jenkins, C.J., ‘are unquestionably wide’, but applied 
with discretion they enable the Courts to do substantial justice in cases ‘ where 
it would be difficult to impute to the persons concerned relations actually created . 
by contract. It is, however, especially incumbent on final Courts of fact to be 


guarded and A in their conclusions and not to countenance acts or pay- 
ments that are really officious’ ”. 


B. Sen, Senior Advocate for Appellant. 
N. C. Chatterjee, Senior Advocate for Respondents. 


G.R. —— Appeal dismissed, 
[SUPREME CourRT] : 

B. P. Sinha, C.F., F. L. Kapur, Satish Churn Law v. 

M. Hidayatullah, F. C. Shah, and J.R. Mudholkar, F.F. H. K. Ganguly 
5th December, 1961. G.A. No. 521 of 196r. 


Companies Act (I of 1956), section 477—Companies (Court) Rules, 1959, Rules 249, 
244, 249 and 360—Calcutia High Court Rules under Companies Act, 1913, Rule 195. 


“ Tt appears that the practice of the Calcutta High Court prior to the promul- 
gation of the Companies (Court) Rules (1959) was different. Under rule 195 
of Calcutta High Court Rules under the Companies Act, 1913, an application for 
examination of a person under section 195 of the Indian Companies Act, 1913, 
could be made ex parte to the Judge but it had to be by petition verified by the 
Official Liquidator stating the facts upon which the application was based. It was also 
provided that at the hearing, the Judge may, if satisfied that a prima facte case for 
examination had been made out, direct the issue of a summons or summonses 
against the person or persons named in the order for examination and/or for the 
production of the documents. Manifestly, the order could be obtained on a peti- 
tion which was required to be verified by the official liquidator and there had 
to be formal hearing and only if a prima facie case for hearing had been made out 
the order could be made. Under the Companies (Court) Rules (1959), a different 
practice, which approaches the practice prevailing in the English Courts has been 
set up. The mere fact that under rule 195 of the Calcutta High Court Rule under 
Act of 1913 the appellant might have had a right of access to the statement on which 
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the order was founded will not be an adequate ground for holding that the earlier 
practice must continue to prevail. If the appellant is not entitled to inspection of 
the statement he would certainly, for the same reasons, not be entitled to a copy 
of that statement.” : 


M. C. Setalvad, Attorney-General for India for Appellant. 
S. Mukherjee and P. K. Bose, Advocates for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME Court] 
K. N: Wanchoo and A. N. D’Silva v, 
J. C. Shah, JF. The Union of India. 
6th December, 1961. C.A. No. 322 of 1959. 


Constitution of India (1950), Articles 310, 311 and 320—Civil Services Rules. 


The Civil Services Rules merely prescribe the diverse punishments which may 
be imposed upon delinquent public servants : the rules do not provide for specific 
puuishments for different misdemeanours. The rules leave it to the discretion 
of the punishing authority to select the appropriate punishment having regard to 
the gravity of the misdemeanour. The power. of the President to impose any 
punishment for any misdemeanour found proved against a delinquent public servant 
is unrestricted. The Constitution merely guarantees the protection of a reasonable 
opportunity of showing cause against the action proposed : it does not guarantee 
that the punishment shall not be more severe than a prescribed punishment. The 
charge against the appellant fell under two heads, but each head charged the appel- 
lant with irregularities in the matter of allotment of telephones. 


The President had before him the Enquiry Officer’s report, the record of the 
case, the explanation submitted by the appellant and the opinion of the Union 
Public Service Commission. On a consideration of all these materials the President 
came to the conclusion that the appellant was guilty of gross negligence and dis- 
obedience of orders. 

There is no provision which compels the President to impose only the sentence 
proposed by the Enquiry Officer. It was for the President to arrive at a tentative 
conclusion as to the guilt of the appellant and to propose the appropriate punish- 
ment. l 

B. C. Misra, Advocate for the Appellant. 


S. P. Varma and T. M. Sen, Advocates for the Respondent. 


.G.R. —— Appeal dismissed. 
[SUPREME CouRT] 

P. B. Gajendragadkar, A. K. Sarkar, Jethanand Betab v. 

K. N. Wanchoo, K. C. Das Guptaand The Hon’ble Judges of the Punjab High Court. 

N. Rajagopala Ayyangar, FJ. C.A. No. 490. of 1960. 


6th December, 1961. | 
- ` Bar Councils Act (1926)—India (Adaptation of Existing Indian Laws) Order, 1947— 
Indian Independence Act. 

The Chief Court of Sind was a High Court within the meaning of sections 3 to 19 
of the Indian Bar Councils Act by reason of the notification made by the Governor- 
General-in-Council under section 1, sub-section (2) of the Act. It would be absurd 
to think that when Sind ceased to form part of India the Chief Court of Sind still 
continued to be a High Court for the purposes of Indian Law. All doubts in the 
matter have however bcen set at rest by the provisions of the India (Adaptation of 
Existing Indian Laws) Order, 1947. In this connection it is necessary to recall 
section 18, sub-section (3) of the Indian Independence Act which provides that 
the law of British India and of the several parts thereof existing immediately before 
the appointed day shall, so far as applicable and with the necessary adaptations, 
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continue as the law of each of the new Dominions and the several parts thereof 
until other provision is made by laws of the Legislature of the Dominion in question 
or by any other legislature or other authority having power in that behalf. Many 
adaptations were in fact found necessary to remove complications and confusions 
which might otherwise have arisen. Of the several adaptation orders made we 
are concerned here with the Adaptation Order No. 16 which was called the India 
(Adaptation of Existing Indian Laws) Order, 1947. 


Thus, even though the appellant had a right on the 14th August, 1947 to 
practise in the Courts subordinate to any High Court in India such a right ceased 
to exist after the Adaptation Order mentioned above. 


Mohan Behari Lal, Advocate for Appellant. 
N. S. Bindra, Senior Advocate for Respondent No. 1. 
Radhey Lal Agarwal and V. N. Seth, Advocates for Respondent No. 2. 





G.R. — Appeal dismissed. 
[SUPREME COURT] 

P. B. Gajendragadkar, A. K. Sarkar, N. Masthan Sahib v. 

K. N. Wanchoo, K. G. Das Gupta The Chief Commissioner, Pondicherry. 

and N. Rajagopala Ayyangar, FJ. C.As. Nos. 42 and 43 of 1961. 

8th December, 1961. Petitions Nos. 297-298 of 1960, 


Consittution of India (1950), Articles 1, 138, 142 and 225. 
The Supreme Court referred the under given two questions to the Union 
Government of India. 


Question No. 1.—‘‘ Whether Pondicherry which was a former French Settle- 
ment is or is not at present comprised within the territory of India as specified in 
Article 1 (3) of the Constitution by virtue of the Articles of the Merger Agreement, 
dated October 21, 1954, between the Governments of India and France and other 
relevant agreements, arrangements, acts and conduct of the two Governments. 


Question No. 2.—“ If the answer to Question No. 1 is that Pondicherry is not 
within the territory of India, what is the extent of the jurisdiction exercised by the 
Union Government over the said territory and whether it extends to making all 
and every arrangement for its civil administration, its defence and in regard to 
its foreign affairs. The Government of India might also state the extent of juris- 
diction which France possesses over the area and which operates as a diminution 
of the jurisdiction ceded to or enjoyed by the Government of India.” 


In particular, learned Counsel stressed the fact that it would not be proper 
for the Court to ignore patent facts and hold itself bound by the statement of Govern- 
ment in cases where, for instance, the Government of the day for reasons of its own 
_ desiring to exclude the jurisdiction of this Court denied that a part of territory which 
patently was within Article 1 (3) was within it. It is not necessary for us to examine 
what the position would be in the contingency visualized, but assuredly it is not 
suggested that the case before us falls within that category. The proposition laid 
down in the English decisions that a conflict is not to be envisaged betwcen the 
Executive Government and the Judiciary appears to us to rest on sound reasoning 
and except possibly in the extreme cases referred to by the learned Counsel, the 
statement of the Government must be held binding on the Court and to be given 
effect to by it. 


Before leaving this case, we desire to point out that the situation created by 
the French Establishments not being part of the territory of Indiais some what 
anomalous. ‘There administration is being conducted by the extension of enact- 
ments in force in India by virtue of the power conferred by the Foreign Jurisdiction 
Act. We have had occasion to point out that though technically the areas are not 
part of Indian territory, they are governed practically as part of India. But so 
far as the orders of the Courts and other authorities—judicial and quasi-judicial 
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within that area are concerned, the Superior Courts in India have not, subject to 
what we have stated as regards the limited jurisdiction of this Court, any appellate 
or-revisional jurisdiction over them and this might in a large number of cases lead 
to injustice and a sense of gricvance. There is enough power in Government 
even at the stage of the de facto transfer to remedy the situation. By appropriate 
action under the Foreign Jurisdiction Act, or by Parliamentary legislation under 
the Entry ‘ Foreign Jurisdiction’ the appellate jurisdiction of the High Court or of 
this Court could be enlarged under Articles 225 and 138 (1) respectively so as to 
afford an adequate remedy for the inhabitants of these arcas. To this aspect of 
the matter we consider that the attention of Government should be drawn. 


A. V. Viswanatha Sastri, Senior Advocate for Appellants. and Petitioners. 
C. K. Dapktary, Solicitor-General of India for Respondent No. 1. 

A. S. R. Chari, Senior, Advocate for Respondent No. 2. 

R. Gopalakrishnan, Advocate, for Respondent No. 3. 


G.R. —_-———. Appeals and petitions dismissed. 
[SUPREME CourRT] 

S. J. Imam, F. L. Kapur, M/s. Chhotabhai Jethabhai Patel & Co. v. 

K. C. Das Gupta, Raghubar Dayal The Union of India 

- and N. Rajagopala Ayyangar, 77. C.As. Nos. 140-142 of 1954. 

11th December, 1961. (Petitions Nos. 24, 25 and 93 of 19532.) 


Central Excise Act (I of 1944)—Excise Rules, 1944—JIndian Finance Act, 1941—Entry 
84 of the Union List—Section 64-A of the Sales of Goods Act (III of 1930)—Articles 109, 
31 (1) (2), Articles 265, 276, 286 of the Constitution of India (1950). 


Under the Indian Constitution, the scheme of division of the taxing powers 
between the Union and the States is not kased on any criterion dependent on the 
incidence of the tax. Quoting several extracts from the judgment in In re The 
Central Provinces and Berar Act (XIV of 1938), (1939) 1 M.L.J. (Supp.) 1 : (1939) 
F.L.J. (F.G.) 6 : (1939) 1 F.C.R. 18 at page 40, the Court observed: ‘In view of this 
clear exposition of the content of the term ‘duty of excise’ in the Indian setting 
we think, no assistance can be derived for the meaning ascribed and the characteris- 
tics attributed to it in the decisions construing the relative taxing powers of the 
Dominion and the Provinces under the British North America Act, 1867 ”. 


In our view, a duty of excise is a tax-levy on home-produced goods of a speci- 
fied class or description, the duty being calculated according to the quantity or 
value of the goods and which is levied because of the mere fact of the goods having 
been produced or manufactured and unrelated to and not dependent on any com- 
mercial transaction in them. The duty in the present case satisfies this test and 
therefore it is unnecessary to seek other grounds for sustaining the validity of the 
tax, 


It would thus be seen that even under the Constitution of the United States 
of America the unconstitutionality of a retrospective tax is rested on what has been 
termed “the vague contours of the Fifth Amendment ’’. Whereas under the 
Indian Constitution the grounds on which infraction of the rights to property is 
to be tested not by the ficxible rule of “ due process”? but on the more precise 
criteria set out in Article 19 (5), mere retrospectivity in the imposition of the tax 
cannot per se render the Law unconstitutional on the ground of its infringing the 
right to hold property under Article 19 (1) (f) or depriving the person of property 
under Article 31 (1). Ifon the one hand, the tax enactment in question were beyond 
the legislative competence of the Union or a State necessarily different considera- 
tions arise. Such unauthorised imposition would undoubtedly not be a reasonable 
restriction on the right to hold property besides being an unreasonable restraint 
on the carrying on of business, if the tax in question is one which is laid ona 
person in respect of his business activity. 
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G. S. Pathak, Senior Advocate for Appellant and Petitioners. 
H. N. Sanyal, Additional Solicitor-General of India for Respondents. 


3 R. Pattabhiraman, Senior Advocate for Interveners (in C.A. No. 141I of 
1954). 


G.R. — Appeals and petitions dismissed. 
[SUPREME CourT] 
B. P. Sinha, C. J., K. Subba Rao, Kalyan Singh v. 
J. C. Shak, Raghubar Dayal and The State of U.P. 
J. R. Mudholkar, 77. G.A. No. 325 of 1961 with 
11th December, 1961. Petitions Nos. 180, 181 & 205 of 1961. 


Motor Vehicles Act (IV of 1939)—State Transport Undertaking. 


The opinion must necessarily be formed by somebody to whom, under the 
rules of business, the conduct of the business is entrusted and that opinion, in law, 
will be the opinion of the State Government. It is stated in the counter-affidavit 
that all the concerned officials in the Department of Transport considered the 
draft scheme and the said scheme was finally approved by the Secretary of the 
Transport Department before the notification was issued. It is not denied that 
the Secretary of the said Department has power under the rules of business to act 
for the State Government in that behalf. We therefore hold that in the present 
case the opinion was formed by the State Transport Undertaking within the 
meaning of section 68-C of the Act, and that there was nothing ilegal in the 
manner of initiation of the said scheme. i ' 


We are not called upon to consider whether the State-owned buses are being 
validly plied without obtaining permits under section 68-F (1) of the Act. If the 
right of the appellant to ply his buses is lawfully extinguished, he is not entitled to 
maintain an appeal challenging the right of the State Transport Undertaking to 
ply their buses with or without permits. Nor is any fundamental right of the 
appellant infringed by the State: Transport Undertaking plying its buses without 
permits, and a petition under Article 32 of the Constitution cannot be maintained 
unless a fundamental right of the applicant is infringed. 


S. N. Kacker, Advocate for Appellant in C.A. No. 325 of 1961 and the Petitioner 
in Petn. No. 205 of 1961. 

H. N. Sanyal, Additional Solicitor-Ger.cral of India for Respondents (in C. A. 
No. 325 of 1961 and Petn. No. 205 of 1961). 

J. P. Goyal, Advocate for Petitioners (in Petns. Nos. 180 and 181 of 1961). 


C. P. Lal, Advocate for Respondents (in Petns. Nos. 180 and 181 of 1961). 


G.R. — Appeal and Petitions dismissed. 
[SUPREME COURT] ° 

P. B. Gajendragadkar, A. K. Sarkar, The State of Bombay (now Maharashtra) v. 

K. N. Wanchoo, K. C. Das Gupta F. A. Abraham. 

and N. Rajagopala Ayyangar, 77." C.A. No. 59 of 1961. 


12th December, 1961. 


Government of India Act, 1935, section 240 (3)—Constitution of India (1950), Article 
311—Scope—Reversion— When relation in rank. 


We are unable to agree with the observation in M. A. Waheed’s Case, (1954) 
N.L.J. 305, that when a person officiating in a post, is reverted for unsatisfactory 
work, that reversion amounts to a reduction in rark. A person officiating in a 
post has no right to hold it for all times. He may have been given the officiating 
post because the permanent incumbent was not available, having gone on leave 
or being away for some other reasons. When the permanent incumbent comes 
back, the person officiating is naturally reverted to his original post. This is no 
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reduction in rank for it was the very term on which he had been given the officiating 
post, Again, somctimes a person is given an officiating post to test his suitability 
to be made permanent in it later. Here again, it is an implied term of the officia- 
ting appointment that if he is found unsuitable, he would have to go back. If, 
thercfore, the appropriate authorities find him unsuitable for the higher rank and 
then revert him back to his original lower rank, the action taken is in accordance 
with the terms on which the officiating post had been given. It is in no way a 
punishment and is not, therefore, a reduction in rank. 


© N. S. Bindra, Senior Advecate for Appellant. 
Frank Anthony, Advocate for Respondent. 


G.R. -— Appeal allowed. 
[SUPREME Court] 

P. B. Gajendragadkar, A. K. Sarkar, Shyamapada Chakrabertty v. 

K. N. Wanchoo, K.'C. Das Gupta, The Controller of Insurance, 

and N. Rajagopala Ayyangar, JJ. Govt. of India, Simla. 

` 13th December, 1961. C.A. No. 300 of 1958. 


Companies Act (VII of 1913), sections 10, 12—Insurance Act (IV of 1938), sections 
35 and 36. 

We will assume for the present purpose that under section 36 (1) of the Insurance 
Act only the scheme for transfer in respect of which notice under section 35 (3) 
had been given could he sanctioned and not a modified version of it. ‘The scheme 
and the resolution of the shareholders of the transferor company approving it how- 
ever both provided for its modification later at the suggestion of the Controller and 
gave power to the directors to accept the modifications on behalf of the Company. 
The modifications were pursuant to the terms of the scheme as approved by the 
shareholders of the transferor Company. Therefore, in substance, it was the 
scheme of which notice had been given under scction 35 (3) which was sanctioned. 

A. N. Sinka, Advocate, for Appellants. ` 


C. K. Daphtary, Solicitor-General of India, for Responendents Nos. 1 and 3. 
G.R. i Appeal dismissed. 


[SUPREME CouRT] 


B. P. Sinha, C. J. His Holiness Sri Vishwothma Thirtha Swamiar of 

P. B. Gajendragadkar and Sode Mutt v. 
Raghubar Dayal, FF. The State of Mysore. 
18th December, 1961. C.A. No. 84 of 1959. 


Madras Temple Entry Authorisation Act (V of 1947)—Defimtion of “Temple”. 


The finding that the Hindu public had a right.to worship in this temple is suffi- 
cient to make the institution a temple within the dcfintion of that term in the Act 
Madras Act (V of 1947), even if the temple be appurtenant toa mutt. ‘The Board’s 
order, therefore, cannot affcct the consideration of the question of the institution 
being a temple within the meaning of the definition in the Act. We are therefore 
of opinion that the Courts below have come to the correct conclusion that the 
institution in suit is a temple within the meaning of the word “ temple ” in the Act 
and that the appeal should fail. 


A. V. Viswanatha Sastri, Senior Advocate, for Appellants. 
B. R. L. Iyengar, Advocate for Respondent No. 1. , 
G.R. Appeal dismissed. 
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[Supreme Court] 


S. K. Das, K. Subba Rao and Ram Singh v. 
Raghubar Dayal, F}. The State of Uttar Pradesh. 
19th December, 1961. Cr. A. No. 89 of 1961. 


Criminal trial—Extra-judicial confession—Admissibility — Evidence Act (I of 1872), 
Section 27. 

Taken by surprise, it is not unlikely that the appellant should have made a 
statement that he had committed the murder of Sheo Sahai and was, thereafter, 
having a bath. There is no reason to think that the appellant would not make such 
a statement when the appellant himself proceeds to the Police Station and hands over. 
the blood-stained sword. It is no doubt’ unusual, as urged for the appellant 
that a person who commits a murder in pursuance of an enmity arising out of 
minor disputes, would be feeling so justified in his conduct as to openly admit it 
to the first person he met andto go to the Police Station and report about it. It is 
always difficult to find reasons for a person’s acting in a certain manner. It may 
be that having blurted out the truth to Ujagar Singh, when taken by surprise, 
the appellant thought the best thing to be to proceed to the Police Station and 
report the matter there. 

We are therefore of opinion that Ujagar Singh’s statement about the appellant’s 
confessing to him that he had murdered Sheo Sahai has been erroneously rejected 
by the High Court. The extra-judicial confession of the appellant to Ujagar Singh 
finds ample support from the facts that the appellant did purchase a sword a day 
before, that that very sword was found to be stained with human blood shortly after 
the murder and that that sword was handed over by the appellant himself to the 
Police Officer at the Police Station. 


We are therefore of the opinion that he has been rightly convicted of the offence 
under section 302, Indian Penal Code, and has been awarded the proper sentence, 

S. K. Kapur, Amicus Curiae, for Appellant. 

G. C. Matkur, Advocate for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME GOURT. ] 

B. P. Sinka, C.F., J. L. Kapur, Gordon Woodroffe Leather 

M. Hidayatullah, F. C. Shah, and Manufacturing Company v. 

J. R. Mudholkar, FF. The Gommissioner of Income-tax, Madras. 

20th December, 1961. G.A. No. 62 of 1961. 


Income-tax Act (XI of 1922), section 1o (2) (xv)—Amount paid to employee as 
gratuity on retirement from service—If admissible deduction. 

The question referred to the High Court was :—‘‘ Whether the sum of Rs. 40,000 
paid to Mr. J. H. Phillips on his retirement from the service of the Company was 
not an admissible deduction under section 10 (2) (xv) of the Income-tax Act, 1022 ”, 

In our opinion on the findings as given the payment in dispute does not fall 
within the provisions of section 10 (2) (xv) of the Income-tax Act. The amount was 
paid not in pursuance of any scheme of payment of gratuities nor was it an amount 
which the recipient expected to be paid for long and faithful service but it was a 
voluntary payment not with the object of facilitating the carrying on of the business 
of the appellant Gompany or as a matter of commercial expediency but in recogni- 
tion of long and faithful service of Mr. J. H. Phillips. 

In our opinion the proper test to apply in this case is, was the payment made as a 
matter of practice which affected the quantum of salary or was there an expectation 
by the employee of getting a gratuity or was the sum of money expended on the 
ground of commercial expediency and in order indirectly to facilitate the carrying 
on of the business. But this has not been shown and therefore the amount claimed 
is not a deductible item under section 10 (2) (xv). 

A. V. Viswanatha Sastri, Senior Advocate for Appellant. 

K. N. Rajagopal Sastri, Senior Advocate for Respondent. 


G.R. ———— Appeal dismissed, 


_ 
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[Supreme Court] 


a ° B. P: Sinka, J. L. Kapur, ` 
"M. Hidayatullah, J. C. Shah and New Bank of India, Ltd. v. 
F. Ry, Mudholkar, JF. Pearey Lal. 
20th December, 1961. . G.A. No. 398 of 1960. 


Banker and Customer—Scheme for settlement of the liability of the Bank—Money deposited 
for special purpose—Entrustment—Righis. 

_ Where the money is paid to a bank with special instructions to retain the same 
pending further instructions (The Official Assignee, Madras v. Natesam Pillai (1.U.R. 
(1940) Mad. 845 : (1940) 1 M.L.J. 254 or to pay over the same to another person 
who has no- banking account with the bank and the bank accepts the instructions 
_and holds the money pending instructions from the other person (Arbuthnot & Co. v. 
D. Rajam Ayyar (1.L.R. (1913) 36 Mad. 499), or where instructions are given by a 
customer to his banker that a part of the amount lying in his account to be forwarded 
to another bank to meet a bill to become due and payable by him and the amount is 
sent by the banker as directed (Farley v. Turner 26 L.J. Ch. 710), a trust results and 
the presumption which ordinarily arises by reason of payment of the money to the 
bank is rebutted. 


The High Court was, therefore, right in holding that the amount delivered by 
the plaintiff to the Bank at Lahore remained in trust even after it reached Calcutta, 
and it was not held by the Bank, in deposit for the plaintiff within the meaning of the 
scheme sanctioned by the High Court of East Punjab. 

Veda Vyasa, Senior Advocate for Appellant. 

K. L. Gosain, Senior Advocate for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME COURT. ] 

B. P. Sinha, C.F., P. B. Gajendragadkar, Sikandar Jehan Begum v. 

K. N. Wanckoo, M. Hidayatullah A. P, State Government. 
and 7. C. Skah, ZF. 

20th December, 1961. C.A. No. 279 of 1960 with Petition No. 


197 of 1956. 
Hyderabad Atiyat Enquiries Act, 1952 (No. X of 1952) Section 13,—Constitution of 


India, 1950, Articles-14 and 19. 


Therefore, in our opinion, the argument that by denying the petitioners the 
right to establish a claim in the Civil Court, the impugned provision of section 13 (2) 
of Hyderabad Atiyat Enquiries Act, 1952, offends against Article 14 of the Constitu- 
tion, cannot be sustained. The property in respect of which the claim is sought to be 
made is not like the property in the case of Ameerunnissa at all. In that case, the 
property was heritable and succession to it was governed by the rules of personal law. 
In the present case, there is no right to succession as such—whoever gets the estate as a 
result of the decision of the Chief Minister gets it by way of regrant made by the State. 
That is why we are satisfied that the challenge to the validity of section 13 (2) on the 
ground that it contravenes Article 14 cannot be sustatned. l 

In`view of the special character of the property in question, it is obvious that 
the petitioners cannot challenge the validity of section 13 (2) on the ground that it 
contravenes Article 19 (1) (f). 


M. C. Setaload, Attorney-General for India for Appellants and Petitioners. 
A. V. Viswanatha Sastri, Senior Advocate for Respondents Nos. 1 to 4 in the 
appeal and 1 to 5 in Petition). l 


Danial A. Latifi, Advocate for Respondents Nos. 8 to 13 in the appeal and 6 to 
11 in the Petition. 


G.R. m ~ Appeal and petition dismissed. 
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[SUPREME Court]. 
B. P. Sinha, C.J., J. L. Kapur, Bhaiyalal Shukla v. 


M. Hidayatullah, F. C. Skah and The State of M.P; - 
J. R. Mudholkar, $F. Petitions Nos. 110-115 of 1960, 


21st December, 1961. 


States Reorganisation Act—C.P. and Berar Sales Tax Act as extended to Vindhya Pradesh 
by Act VI of 1952—Part C States (Laws) Act. 


The laws in different portions of the new State of Madhya Pradesh were enacted 
by different Legislatures, and under section 119 of the States Reorganisation Act, all 
laws in force are to continue until repealed or altered by the appropriate Legislature, 
We have already held that the sales tax law in Vindhya Pradesh was validly enacted, 
and it brought its validity with it under section 1 19 of the States Reorganisation Act, 
when it became a part of the State of Madhya Pradesh. Thereafter, the different 
laws in different parts of Madhya Pradesh can be sustained on the ground that the 
differentiation arises from historical reasons, and a geographical classification based 
on historical reasons has been upheld by this Court in M. K. Prithi Rajji v. The State 
of Rajasthan (Civil Appeal No. 327 of 1956 decided on 2nd November, 1960), and 
again in The State of Madhya Pradesh v. The Gwalior Sugar Co., Ltd. and others (Civil 
Appeals Nos. 98 and 99 of 1957 decided on goth November, 1960). The latter case 
is important, because the sugarcane cess levied in the former Gwalior State but not 
in the rest of Madhya Bharat of which it formed a part, was challenged on the same 
ground as here, but was upheld as not affected by Article r4. We, therefore, reject 
this argument. 


A. V. Viswanatha Sastri, Senior Advocate, for Petitioner (in all petitions), 
B. Sen, Senior Advocate, for Respondents (in all petitions). 
G.R. —— Petition dismissed. 


[SUPREME CourRT.|] 


B.P. Sinha, C.F., A.K. Sarkar, K.G. Das Gupta, The Municipality of Anand v. 
N. Rajagopala Ayyangar and F.R. Mudholkar, 77. The State of Bombay. 
21st December, 1961. C.A. No. 211 of 1956. 


Bombay District Muncipal Act, 1901, sections 59 to 62—Article 14. of the Constitution 
— Impose’? —Meaning. 


By Majority .—In our opinion, the Government’s contention is well founded. 
‘The Municipality’s power to tax arises only under section 59. Under that section, 
it has been given the power to impose a tax after following the procedure prescribed 
but subject always to the general or special orders of the Government. The appel- 
lant Municipality can succeed in this appeal only if the word “ impose ” in section 
59 means the acquisition of the power to tax by following the procedure laid down 
in sections 60 to 62. Its appeal must otherwise fail. It seems to us that the word 
“ impose ” in section 59 has not the meaning for which the appellant Municipality 
contends. 


The last objection was that the order had been mala fide made. This grievance 
is completely without foundation. The Government had earlier requested the 
appellant Municipality to drop the tax on the ground, among others, that milk was 
really keg purchased for the Government and that the Government was not 
liable to be taxed by a Municipality. It may be that this ground was not justified 
on the facts, but as to this we do not come to any finding. It is clear to us that 
even if this stand taken by the Government was not tenable, that is no reason for 
thinking that the order was made mala fide. It was said that the Government had 
made this order to benefit respondent No. 2, a co-operative union, dealing in milk. 
This is a bare allegation and is not supported by facts. In any event, since similar 
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orders have now been made in respect of all Municipalities within the State, no 
question of mala fides can possibly arise. 
A.V. Viswanatha Sastri, Senior Advocate, for Appellant. 


M. C. Setalvad, Attorney-General for India, and C. K. Daphtary, Solicitor-General 
of India, for Respondent No. 1. 


Vithalbhai B. Patel, for Respondent No. 2. 


G.R. — Appeal dismissed- 
[Supreme Court.] 
S.K. Das, J.L. Kapur and Pramatha Nath Talukdar v. 
M. Hidayatullah; FF. Sarọj Ranjan Sarkar, etc. 
21st December, 1961. Cr. As. Nos. 75 and 77 of 1961. 


Criminal Procedure Code (V of 1898), sections 200, 202, 203, and 204-—Section 1g6-A 
_—A fresh complaint. 

Relying upon its earlier judgments (Vadilal Panchal v. Dattatraya Dulajr 
Chadigaonker & another, (1961) 2 An.W.R. (S.G.) 16: (1961) 2 M.L.J. (S.C.) 16 : 
(1961) M.L.J.(Crl.) 389 : (1961) 2 5.G.J- 39: (1961), 1 S.C.R. 1, 9, 10 and in 
- Ramgopal Ganpatrai Ruia v. State of Bombay, (1958) 8.C.J. 266 : (1958) M.L.J. (Crl.) 
217: (1958) S.C.R. 618 (634) the Court “ held in these circumstances, we are 
of the opinion that the bringing of the fresh complaint is a gross abuse’ of the 
process of the Court and is not with the object of furthering the interests of 
justice.” . 

C.K. Daphtary, Solicitor-General of India, for Appellant (in Cr. A. No. 75/61). 

Purushottam Trikamdas, Senior Advocate, for Appellant (in Cr. A. No. 77/61)- 


M.G. Setalvad, Attorney-General for India for the Respondent (in both appeals). 


G.R. — Appeals allowed. 
[SUPREME Covurt.] i 
B.P. Sinha, C. F., The Poohari Fakir Sadavarthy 
P.B. Gajendragadkar and of Bondilipuram v. 
Raghubar Dayal, JJ. The Commissioner, H.R. & C.E. 
aist December, 1961. ' C.A. No. 87 of 1959- 


Madras Hindu Religious Endowments Act (II of 1927)—Defiition of temple under 
clause (12) of section 9. 
The sole question for determination in this appeal is whether this institution is a 
‘temple’ as defined in the Act. 
It was said in Mundancheri Koman v. Achuthan Nair, 67 M.L.J. 788: IL.R. 
58 Mad. g1 : L.R. 61 L.A. 405. at page 408 (P.C.) that in the greater part of the 
Madras Presidency, where private temples were practically unknown, the presumption. 
is that temples and their endowments form public charitable trusts. The presumption. 
is certainly rebuttable. The evidence in this case sufficiently rebuts it. ‘The temple, 
is situate at a place which was practically at the boundary of the Madras Presidency 
and close to the common boundary between that Presidency and Orissa. The 
resumption with respect to the temples in the Madras Presidency, therefore, will 
a very weak one with respect ot the temple so situated. 


We are therefore of opinion that the temple in suit is not a temple as defined’ 
in the Act as it is not used as of right by the Hindu community, or any section thereof, 
as a place of religious worship. We.therefore allow the appeal with costs threughout, 
set aside the ania of the Court below and restore the order of the District Judge, 
Vizagapatam, setting aside the order of the Board dated March 28, 1947. 


T.V.R. Tatachari, Advocate, for Appellants. 
Bhimasankaram, Senior Advocate, for Respondent. 
G.R. — Appeal allowed. 
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[SUPREME CouRT. | 


B.P. Sinha, C.F., S.K. Das, A.K. Sarkar, Maharana Shri Jayvantsingbji v. 
N. Rajagopala Ayyangar and F.R. Mudholkar, F7. The State of Gujarat. 
-~ 22nd December, 1961. Petitions Nos. 120 & 147 to 158 of 1958. 


Bombay Land Tenure Abolition Laws (Amendment) Act, 1958 (Bombay Act LVI of 
1958), sections 3, 4, and 6—Talugdari Abolition Act, 1949 as amended in 1955— Tenancy 
Act, 1948, as amended by Bombay Act (XII of 1956)—Aritcles 19, 31 and 31-A of the 
Constitution. 

By Majority —In these 13 Writ Petitions arises a common question of law, 
namely, the constitutional validity of some of the provisions of the Bombay Land 
Tenure Abolition Laws (Amendment) Act, 1958 (Bombay Act LVII of 1958) and 
in particular, of the provisions contained in sections 3 and 4 read with section 6 
thereof. We shall hereinafter refer to this Act as the impugned Act, 1958. 


The combined effect of sections 3, 4 and 6 appears to us to be this. If the 
tenure-holder has made no application within six months from June 10, 1958, a 
declaration that a tenant under him is not a permanent tenant, every tenant under 
him who fulfils the conditions mentioned in clauses (a) and (b) of section 4 at once 
gets recorded in the record of rights as a permanent tenant. As soon as he is so 
recorded, he must be deemed under section 3 to be a permanent tenant by a fiction 
of law and under section 4 all the provisions of the Taluqdari Abolition Act, 1949 
‘will apply to him as they apply to a permanent tenant. This combined effect 
of sections 3, 4, and 6 of the impugned Act, 1958, does in our opinion deprive the 
tenure-holder of any real opportunity of contesting the claims of his tenants and 
makes them permanent tenants once they are recorded in the record of rights, 
thereby depriving the tenure-holder of the purchase price which he was entitled 
to get from them under section, 32-H of the Tenancy Act, 1948. 


We are clearly of the view that the time limit imposed by section 6 of the 
impugned Act, 1958 is, in these circumstances, an unreasonable restriction and 
cannot be justified under Article 19 (5) of the Constitution. 


In view of this finding it is unnecessary to consider the effect of Article 31 of 
the Constitution On behalf of the respondent State reliance was sought to be 
placed on Article 31-A of the Constitution. ~ That article, in our opinion, has no 
application to the present cases, inasmuch as there was no acquisition by the State 
of any estate or any rights therein or the extinguishment or modification of any 
such rights. 

For these reasons we must hold that sections 3, 4, and 6 of the impugned Act, 
1958, in so far as they deem some tenants as permanent tenants in possession of 
taluqdari land are unconstitutional and void. Under the guise of changing the 
definition of a permanent tenant, they really take away a large part of the right 
of the petitioners to get the purchase price under section 32-H of the Tenancy Act, 
1948, from some of their tenants. 


GS. Pathak, Senior Advocate, for Petitioners (In petitions Nos. r20 and 
147 of 1958). f l 
S.T. Desai, Senior Advocate, for Petitioner (In petition No. 149 of 1958). 
J.B. Dadachanji, Advocate, for Petitioners (In petitions Nos. 148 and 
150-158 of 1958). 
C.K. Daphtary, Solicitor-General of India for Respondents (the State and its 
officers in all the petitions). 


N.P. Nathwani, Advocate, for Respondents Nos. 3 and 6 (In petitions Nos. 120, 
148 and 156 of 1958) and Respondents Nos. 4 and 5 (In petitions Nos. 147, 149 
and 150 of 1958). 


G.R. — Petitions allowed 
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[Supreme Court.] 


P.B. Gajendragadkar, A.K. Sarkar, K.N. Wanchoo, The State of Orissa v- 
K.C: Das Gupta and N. Rajagopala Ayyanagar, FJ. Bhupendra Kumar Bose, etc- 
22nd December, 1961. C. As. Nos. 525-526 of 1960. 


Orissa Ordinance I of 1959, sections 4 & 5 (1)—Article 213, Article 14, Article 254 
of the Constitution—Section 6 General Caluses Act— Temporary Act. 

Certain irregularities in the electoral rolls were discovered and it was thought 
that unless the said irregularities were validated, public exchequer would be in- 
volved in huge expenditure and problems regarding the administration of Muni- 
cipalities during the intervening period would arise. That is why Orissa Ordinance 
I of 1959 was promulgated. The impugned provisions of the Ordinance cannot 
be said to be based on a classification which is not rational and which has no 
reasonable connection with the object intended to be achieved by the Ordinance. 
Therefore in our opinion the conclusion of the High Court that section 4 contra- 
vened Article 14. cannot be sustained. 

In our opinion, it would not be reasonable to hold that the general rule about 
the effect of the expiration of a temporary Act on which Mr. Chetty relies is inflexible 
and admits of no exceptions. It is true for instance that offences committed against 
temporary Acts must be ‘prosecuted and punished before the Act expires. If a 
prosecution has not ended before that day, as a result of the termination of the Act, 
it will ipso facto terminate. But is that an inflexible and universal rule? In our 
opinion, what the effect of the expiration of a temporary Act would be must de- 
pend upon the nature of the right or obligation resulting from the provisions of the 
temporary Act and upon their character whether the said right and liability are 


enduring or not. 

The Ordinance has in terms provided that the Order of the Court declaring 
the elections to the Cuttack Municipality to be invalid shall be deemed to be and 
always to have been of no legal effect whatever and that the said elections are there- 
by validated. That being so, the said elections must be deemed to have been validly 
held under the Act and the life of the newly elected Municipality would be governed 
by the relevant provisions of the Act and would not come to an end as soon as the 
Ordinance expires. ‘Therefore, we do not think that the preliminary objection 
raised by Mr. Chetty against the competence of the appeals can be upheld. 

The result is that the appeals are allowed, the order passed by the High Court 
is set aside, and the Writ Petition filed by Mr. Bose is dismissed with costs throughout. 

A. V. Viswanatha Sastri, Senior Advocate, for Appellant (In G.A. No. 525 of 
1960) and Respondent No. 1 (In C.A. No. 526 of 1960). 

B. P. Maheshwari, Advocate, for Appellants (In G.A. No. 256 of 1960) and 
Respondents Nos. 2 to 8, 10, 13 to 16, 19 to 21, 23, 25, 27 & 28, (In C.A. No. 525 
of 1960). 

A. Ranganadham Chetty, Senior Advocate, for Respondent No. 1 (In C.A. No. 
525 of 1960) and 2 (In G.A. No. 526 of 1960). 


G.R. — Appeals allowed. 
[SupREME CourT.] 

K. C. Das, Gupta and Raghubar Dayal, FF. Arjun Prasad v. 

eand December, 1961. Shantilal Shankarlal Shah, etc. 


C. As. Nos. 201-202 of 1961. 
Companies Act (VII of 1913), section go and 153 as amended in 1936—Companies Act 

(I of 1956)—Attendance of the company * In person’. 
As we have already indicated it does not appear to us that in the Companies 
Act of 1913 there is any provision for attendance of the company “in person”, 
but apart from that we wish to point out that the resolution made by the two 
companies do not appear to us to delegate the powers of the directors to Arjun 


Prasad. 
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The conclusion of the High Court that the votes cast by Arjun Prasad on behalf 
of the two companies, viz., Bhandani Brothers and the Hindustan Coal Company 
were not valid votes is, in our opinion, correct. 


A.V. Viswanatha Sastri, Senior Advocate, for Appellants, (in both appeals). 
M.C. Setaluad, Attorney-General for India, for Respondents (in both appeals). 


G.R. — Appeals dismissed. 


[SUPREME CouRT. | 
B.P. Sinha, C.F., A.K. Sarkar, K.G. Das Gupta, Sardar Syedna Taher Saifuddin 
N. Rajagopala Ayyangar, and F.R. Mudholkar, FF. Saheb v. The State of Bombay. 
gth January, 1962. Petition No. 128 of 1958. 


Bombay Prevention of Excommunication Act (XLI of 1949)—Articles 25 and 26 
of the Constitution. 

By Majority—Let us consider first whether Bombay Prevention of Excom- 
munication Act contravenes the provisions of Article 26 (b) of the Constitution 
of India. It is unnecessary for the purpose of the present case to enter into 
the difficult question whether every case of excommunication by the Dai on 
whatever grounds inflicted is a matter of religion. What appears however 
to be clear is that where an excommunication is itself based on religious grounds 
such as lapse from the orthodox religious creed or doctrine (similar to what is con- 
sidered heresy, apostasy or schism under the Canon Law) or breach of some practice 
considered as an essential part of the religion by the Dawoodi Bohras in general, 
excommunication cannot but be held to be for the purpose of maintaining the 
strength of the religion. It necessarily follows that the exercise of this power of 
excommunication on religious grounds forms part of the management by the com- 
munity, through its religious head, “‘ of its own affairs in matters of religion.” 
The impugned Act makes even such excommunications invalid and takes away 
the power of the Dai as the head of the community to excommunicate even on 
religious grounds, It, therefore, clearly interferes with the right of the Dawood 
Bohra community under clause (b) of Article 26 of the Constitution. 


Dr. K.M. Munshi, Senior Advocate, for Petitioner. 


M. C. Setalvad, Attorney-General for India, C. K. Daphtary, Solicitor-General 
of India, H. N. Sanyal, Additional Solicitor-General of India, for Respondent. . 


IN. Shroff, Advocate, for Intervener. 


G.R. —— l Petition allowed. 
[Supreme CourrT.] - 4 

M. Hidayatullah and F.C. Shah, FF. Munshi Ram v. Banwari Lal. 
gth January, 1962. ` C.A. No. 178 of 1956. 


Arbitration Act (X of 1940), section 41—Cinl Procedure Code, sections 141 and 151, 
Order 23, rule 3 and Order 47, rule 1. 

The power to record such an agreement and to make it a part of the decree, 
whether by including it in the operative portion or in the schedule to the decree, 
in our opinion, will follow from the application of the Code of Civil Procedure, 
by section 41 of the Arbitration Act and also section 141 of the Code. It only 
remains to point out that in a reference without the intervention of the Court,’ 
the Court has no general jurisdiction over the subject-matter as in a reference 
in a pending suit. If the submission is superseded in the former, there is nothing 
more the Court can do, but in the latter, the Court must proceed with the suit 
before it, and give effect to the compromise in the suit according to law. 


The compromise, on this part, did not go outside the award, but was a direct 
consequence of the award, It quantified income-tax, which, under the award, 
was to be quantified later. The amounts were the same which were originally 
payable, less the income-tax. The only difference was as to the mode of payment, 
and instead of three instalments per quarter, the amount was payable in more 
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instalments yearly. This in our opinion, was a matter on which the parties could 
agree, and the Court could substitute their agreement in the operative part of 
the decree. There is nothing in the Arbitration Act, which disentitles the Court 
from taking note of an agreement of this character, and, in our opinion, the decree 
cannot be characterised as a nullity on this ground. 


GS. Pathak, Senior Advocate, for Appellant. 
Nanak Chand, Advocate, for Respondents 1 (a) and 1 (b). 


G.R. Appeal dismissed. 


[SUPREME Covurt.] 


J-L. Kapur, M. Hidayatullah, F.C. Shah, The Jumma Masjid, Mercara v. 
and T.L. Venkatarama Awyar, FF. Kodimaniandra Devaiah. 
11th January, 1962. C.A. No. 207 of 1956. 


Transfer of Property Act (IV of 1882), sections 6 and 43—Scope. 


The preponderance of judicial opinion is in favour of the view taken by the 
Madras High Court in Alamanaya Kunigan Nabi Sab v. Murukutt Papiah, (1915) 2 
M.L.J. 733 and approved by the Full Bench in the decision now under epee 
In our Judgment the interpretation placed on section 43 in those decisions is correct, 
and the contrary opinion is erroneous. We accordingly hold that when a person 
transfers property representing that he has a present interest therein, whereas he 
has, in fact, only a spes successionis, the transferee is entitled to the benefit of section 
43 of the Transfer of Property Act if he has taken the transfer on the faith of that 
representation and for consideration. 


R. Thiagarajan, Advocate, for Appellant. 
Ganapathy Iyer, Advocate, for Respondent No. 3. 


G.R. Appeal dismissed. 
[SUPREME Court. | 
S.K. Das, K. Subba Rao and Mithoolal Nayak v. Life Insurance 
Raghubar Dayat, FF. Corporation of India. 
15th January, 1962. C.A. No. 224 of 1959. 


Insurance Act (IV of 1938), section 45—Contract Act (IX of 1872), sections 19 
64 and 65. 

A man who has so acted cannot afterwards turn round and say: “ It could 
have made no difference if you had known the truth.” In our opinion, no question 
of waiver arises in the circumstances of this case, nor can the appellant take 
advantage of the Explanation to section 19 of the Indian Contract Act. 


We agree with the High Court that where the contract is bad on the ground 
of fraud, the party who has been guilty of fraud or a person who claims under 
him cannot ask for a refund of the money paid. It is a well-established principle’ 
that Courts will not entertain an action for money had and received, where, in 
order to succeed, the plaintiff has to prove his own fraud. We are further in 
agreement with the High Court that in cases in which there is a stipulation that by 
reason of a breach of warranty by one of the parties to the contract, the other party 
shall be discharged from the performance of his part of the contract, neither section 
65 nor section 64 of the Indian Contract Act has any application. 


A.V. Viswanatha Sasin, Senior Advocate, for Appellant. 
S.T. Desai, Senior Advocate, for Respondent. 


G.R. Appeal dismissed. 
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Ramachandra Iyer, C.F. Rallis India, Ltd. v. 
and Srinivasan, F. ; Manickam Chetti & Co. 
16ih November, 1961. A.A.O. No. 213 of 1960. 


Arbitration Act (X of 1940), section 13 (b)—Stating a Special Gase—Korm of and 
requisites. 

An award wherein the findings of fact are not separated from those of law and 
where no specific question or questions of law are left for determination by the Court, 
cannot be said to be in conformity with section 13 (b) of the Arbitration Act. 
A Special Case under the section should set out the facts affirmatively and then 
formulate the question of law on which opinion of the Court is sought. There 


cannot even be an alternative finding on a question of fact, while stating a 
Special Case under the section. 


R. Narasimhachari and N. Varadarajan, for Appellant. 
G. N. Chari, for Respondent. 


R.M. — Appeal allowed. 
[FuLL Benca. | 
Ramachandra Iyer, G.F., Perumal v. 
Veeraswami and Srinivasan, JJ- Muthuswami 
24th November, 1961. C.R.P. No. 76 of 1961; 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (6)— 
Madras Act (XVIII of 1960)—Section 10 (7) proviso—Scope and Effect—During the pen- 
dency of a petition for eviction another petition for similar reliefs filed—Dismissal of earlier 
petition—Effect on later—Interpretation of statutes—Statutes restricting ordinary rights— 
Rule of strict construction. 


The Madras Buildings (Lease and Rent Control) Act, 1949, is an enactment 
which restricts the ordinary rights of landlord and tenant under their mutual 
contract and its provisions have to be strictly construed. Section 7 (6) of the Act 
only enacts a fiction under which a tenant is enabled to continue in possession of 
the demised premises on the same terms as before without being bound by any 
intermediate stipulations which he might have entered into with the landlord during 
the pendency of an eviction petition, which is ultimately dismissed. It will be an 
unwarranted extension of the fiction to hold that the dismissal of any earlier ap- 
plication for eviction will put a landlord at a disadvantage by not being able to rely 
on defaults or necessities which arise subsequent to the filing of the application, but 
before its termination. Hence a landlord can file a second application for any 
relief against a tenant even during the pendency of an earlier application and the 
dismissal of the earlier one cannot affect the right to continue the latter one. . 


(1951) 2 M.L.J. 231, differed and overruled. 


[Section 10 (7) of the New Act (XVIII of 1960) making an express provision 
in this regard pointed out.] Under the Proviso to section 10 (7) of the present 
Act (XVIII of 1960) though the nee used is not quite clear, a landlord can 
file an application complaining of default for subsequent months during the pen- 
dency of an application on the ground of default in payment of rent for earlier months. 
The word ‘other grounds’ in the Proviso must relate to the necessary groundss 
other than those which form the subject-matter of the previous petition. 


Under section 35 (2) of the New Act, its provisions will apply to proceedings 
instituted under the earlier Act. 


S.K. Ahmed Meeran and M. Khaja Mohideen, for Petitioner. 
P. S. Srisailam, for Respondent. 
R.M.. —— Orders accordingly. 
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Ananthanarayanan, J. State of Madras v. Periaswami. 
11th December, 1961. S.A. No. 564 of 1959- 
Coniracts—Enforceability—Contract by Government not according to the formalities 
o by Article 299 (1) of the Constitution—Enforceability—Claim in equity—If could 
e relied on. 

It is no doubt true that a contract which does not comply with the formal re- 
quirements prescribed by Article 299 (1) of the Constitution will be unenforceable 
as such. But on the principles of sections 65 and 70 of the Contract Act, the claim. 
of the Government can be enforced on principles of equity. 

The Government Pleader (A. Alagiriswami) and K.S. Bhakthavatsalam, for 
Appellant. 


- A. V. Narayanaswamy Ayyar, for Respondent. 


R.M. —— Appeal alowed. 
Jagadisan and Sakunthala v. 
Srinivasan, FF. Krishnamurthi. 

20th December, 1961. C.R.P. Nos. 320, 714 and 715 of 1960. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956)—Jf appli- 
cable euen to cases of tenants agreeing to pay rent on waram basis. 

The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956, is intended 
to regulate rents payable by a cultivating tenant to the landlord and its provisions. 
will take effect irrespective of any contract or usage, decree or order of Court or any” 
provision of law to the contrary. A waram tenure is only a relationship between: 
the landlord and tenant based upon an agreement and it cannot have any greater 
effect over the statute. The right of the tenant or landlord to get a fair rent fixed. 
under the Act is paramount and cannot be defeated on the ground that the effect 
of fixation will involve a change of tenure. 

Hence even in cases where the tenant has agreed to pay rent on a waram basis 
(vtz.) by way of sharing of the crops, he will be entitled to apply for fixation of fair- 
rent under the Act. l 

R. Gopalaswami Ayyangar, for Petitioner. 

K. Hartharan, for Respondent. 





R.M. Petition dismissed.. 
Ramachandra Iyer, C.F. Nagarathninathachi v. 
„and Ramakrishnan, F. Karpagathachi. 

12th January, 1962. A. S, No. 292 of 1958. 


Hindu Law—Partition between co-widows—Nature of interest obtained—Right of 
survivorship inter se—If could be relinquished. l 
Prior to the Hindu Succession Act, 1956, when a sonless Hindu dies leaving a 
plurality of widows, they would succeed to his estate as joint heirs with a right of 
survivorship inter se. But they would have only a limited interest known as women’s 
estate under Hindu Law. They will however have an absolute right in regard. to 
the income from the property and can obtain partition and separate possession 
of portions of the properties each being entitled to an equal share therein. But. 
this partition as in the case of ordinary co-parceners, does not put an end to the right 
of survivorship among them, which is hereni in the nature of their joint estate. 


Where the partition is by consent of the widows, it is open to each of the widows. 
by agreement to convey her subsisting interest in the properties allotted to the other. 
Her co-widow will then get not merely a right to enjoy the properties for her own 
life but by virtue of the conveyance by the other, have a further right to the same pro- 
perty till the lifetime of the latter, i.e., an interest (puranirie via) for the duration 
of the others’ life. 

K.V. Venkatasubramania Ayyar and K.S. Desikan, for -Appellant. 


T.S. Kuppuswami Ayyar, V.S. Ramaswami Ayyangar and T.V. Balakrishnan, for 
Respondents, ' 


R.M. l —— Appeal allowed- 


- 
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[SUPREME Court] ~ 
B.P. Sinha, C.F., J.L. Kapur, M. Hidayatullah, Southern Roadways (P.), Ltd. v. 
J.C. Shah and F.R. Mudholkar, FF. The Union of India. 
16th January, 1962. Petition No. 143 of 1961. 
Income-tax Act (XI of 1922)}— Taxation Laws (Amendment) Act (XXVIII of ‘1960)— 
Article 14 of the Constitution. e 
It was contended on behalf of the petitioner that the proviso offends. Article 
14 in that it discriminates between machinery which is office appliance or road 
transport vehicles and other kind of machinery. It is difficult to accept such a 
contention because there is nothing in the Constitution which prevents the legis- 
lature from choosing the object of taxation from amongst various classes of machi- 


nery for the purpose of giving development rebate. The Constitution does not. 
prohibit any such classification which has been made in the present case, 


S. Swaminathan, Advocate, for Petitioner, 
K.N. Rajagopal Sastri, Senior Advocate, for Respondents. 
G.R. fe sen 


Petition dismissed, 

[SUPREME Courrt.] 
B.P. Sinha, C.F., J-L. Kapur, M. Hidayatullah, The Commissioner of Income- 
J-C. Shah and F.R. Mudholkar, 77. tax, Kerala and Coimbatore U., 
16th January, 1962. Helen Rubber Industries, Ltd. Kottayam. 


G.A. No. 466 of 1960. 


Income-tax Act (XI of 1922)—Travancore Income-tax Act Removal of Difficulties 
Order, 1950. 


The question referred to the High Court was “ Whether under the provisions 
of the Indian Income-tax Act the petitioner is entitled to carry forward the loss 
for a period of six years nothwithstanding the fact that during the period when 
the loss had occurred, the law applicable was the Travancore Income-tax Act ?” 


The High Court, with all due respect, was not right in thinking that the Removal 
of Difficulties Order, 1950, was meant to enlarge the rights of the new assessees 
brought within the reach of the Indian Income-tax law. The intention of the law 
was to make a dividing line between those previous years to which the provisions of 
the earlier law would apply, and those previous years to which the provisions of the 
Indian Income-tax Act would apply. The rights were neither enlarged nor cur- 
tailed as pointed out by Chagla, C.J. in the Indore Malwa United Mills, Lid. v. Com- 
missioner of Income-tax, (1959) 35 L.R. 271. 


K. N. Rajagopal Sastri, Senior Advocate, for Appellant. 


G.R. —— Appeal allowed. 
[SurRemE CourRT.] 

B. P. Sinha, C.F., J. L. Kapur, P. V. Raghava Reddi v. 

M. Hidayatullah, F. C. Shah, and The Commissioner of Income-tax, 

J. R. Mudholkar, 77. Madras (now Andhra Pradesh) 

16th January, 1962. G.A. Nos. 325-326 of 1960. 


Income-tax Act (XI of 1922), section 4 (1) (2) and section 42—Scope. 


The question referred to the High Court was: “ Whether the aforesaid sum of 
Rs. 26,255-0-0 and Rs. 11,272-0-0 being selling commission credited to the aforesaid 
non-resident company’s account in the books of the assessee are chargeable in the 
hands a the assessee under section 4 (1) (a) for the assessment years 1949-50 and 
1950-51 ? ” 

In our opinion, clauses (a) and (c) of section 4 (1) can be read disjunctively, and 
clause (a), which provides for receipt of income, profits and gains in the taxable 
territories cannot be subjected to the limitation that the income must also accrue 
or arise in the taxable territories. To make clause (a) depend on clause (c) is to 

M—N RQ 
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make the “ accrual ” the test, while clause (a) only considers receipt in the taxable 
territories sufficient. ‘The clauses are capable of being read independently, though, 
sometimes, they may operate together. l 


In our opinion, the High Court was right in answering the question against the 
ASSCSSCE. 

R. Ganapathy Iyer, Advocate, for Appellants. 

H. N. Sanyal, Additional] Solicitor-General of India, for Respondent. 

G.R. Appeal dismissed. 


[SUPREME CourT.] 7 


B. P. Sinha, C.F., J. L. Kapur, Steelsworth, Limited v. 
M. Hidayatullah, F. C. Shah and The State of Assam. 
_ J. R. Mudholkar, JJ. Petition No. 184 of 1961. 


16th January, 1962. 


Assam Sales Tax Act (XVII of 1947), section 15 amended by section 2 of the Assam 
Sales Tax (Amendment Act) 1960 (Act XIII of 1960)—Articles 14 and 19 of the Constitu- 
- tion, 

The amending Act is really a part of the General Sales Tax Act of the State of 
.Assam the object of which is to raise revenue in the State. It 1s for the Legislature to 
decide as to what articles it should tax and what articles it should not tax and if it 
decided to tax certain articles in order to effectuate its policy it is difficult to see how 
that would introduce discrimination. 


In our opinion this argument is without force. The Legislature, having chosen 
the articles on which it thinks necessary to impose a tax, has decided to impose the 
tax and it is difficult to see how it can be said that the goods supplied against a con- 
tract and goods manufactured and sold by the petitioner are similarly situated. 
Besides the provision against discrimination is not on articles but on persons. 


It has not been shown how the imposition of this tax is an unreasonable restric- 
tion on the rights of the petitioner to carry on trade, but it was submitted that by 
this means the petitioner will not be able to compete with the manufacturers outside 
the State of Assam. Assuming that this is so, it is clear that goods which are pur- 
chased are put to different uses and if the Legislature thinks that certain classes of 
goods should pay the tax and not others that is a question of policy into which the 
Courts cannot enter. We can only say that in such circumstances, per se there is no 
discrimination. ‘There is no force in the second contention either. 


In view of our decision on these two points the third point, that is, the refusal of 
the Sales Tax Officer to amend the registration certificate will have no force. 


C. B. Agarwala, Senior Advocate, for Petitioner. 
Naunit Lal, Advocate, for Respondent. 


G.R. Petition dismissed. 

- Anantanarayanan and Saradambal v. 
. Venkatadri, JJ. Sambanda Mudaliar. 

17th January, 1962. O.S.A. No. 30 of 1961. 


Madras High Court Original Side Rules, Order 1, rule 4 (4)—First Assistant Registrar 
ordering sale in execution—If a Court—Separate order for sale from Court—If necessary. 


The First Assistant Registrar dealing with executions of decrees will also be a 
Court under Order 1, rule 4, sub-rule (4) of the Original Side Rules of the Madras 
High Court. It is open to the Officer to pass an order for sale and it is only where 
the decree~holder applies for sale after a period of three months after the date of 
attachment that the applications will have to go before the Master who is to order 
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the sale of the property.’ In all other cases the First Assistant Registrar can issué 
a warrant for sale of any property attached in execution of a money decree and 
there is no need for a separate order for sale from the Court. (Necessity for clari- 


fication of rule pointed out). 
C.T. Vargese, for Appellant. 
K. Kuppuswami, for Respondent. 


R.M. c Appeal allowed. 
Jagadisan and Sri Kalugachala Murthy Swami v. 
Sadasivam, FF. Panchayat Board, Kalugumalai. 

25th October, 1961. S.A. No. 293 of 1957. 


Madras Estates Land (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
section 18 (5)—Scope of—Land appurtenant to a building—sStreets around a temple—If appur- 
tenant to temple—Dedication as a public way— What amounts to. 


It is now settled law that even a private owner of property can create a high way 
by gift or dedication to enable the general public to pass and re-pass over the pro- 
perty. But before such a dedication could be upheld it should be proved that the 
owner had the intention to dedicate the land. As dedication need not be by an 
express grant, the intention to dedicate could be inferred by long open user of rights 
of way by-the public. 

‘The streets, roads and open space sorrounding a temple cannot be called appur- 
tenant to the temple within the meaning of section 18 (4) and (5) of the Madras 
Estates and (Abolition and Conversion into Ryotwari) Act and as such, those streets 
and roads will vest in the Government under section 3 (b) of the Act. The existence 
of balipeetams in the streets cannot make the streets appurtenances to the temple. 


{Under section 18 (6) of the Madras Act (XXVI of 1948), the civil Courts? 
jurisdiction to decide the question whether any land or building will fall within 
sub-sections (1) to (5) of: the section, will be ousted only from the date of notifi- 
cation of the estate and not to suits instituted earlier. ] 


V. Vedantachari and T. Rangaswami Ayyangar, for Appellant. 
S. Mohan, for 1st Respondent. 


The Government Pleader (A. Aligiriswamt) and V. Ramaswami, for and Respon- 
dent. bes 


R.M. r Appeal dismissed. 
Ganapatia Pillai and Kannika Parameswari Temple v. 
Venkataraman, 77. Nagamanickam Chettiar. 
grd November, 1961. App. No. 35 of 1958. 


Trusts— Trustees conducing chit transaction in the name of the trust—Liability of the trust 
for prize money. 

A chit transaction is a commercial venture and a temple cannot be liable for the 
vicissitudes of such transactions by the trustees or managers. But where the prize 
money of the chit transaction was taken by the temple and utilised for binding 
purposes, there will be a corresponding liability on the part of the temple to ` 
pay up the subscriptions due to the chit. The fact that the temple itself is not the 
subscriber to the chit would make no difference so long as it is established that the 
prize money was paid only to the temple. The trustees of the temple as the stake- 
holders may no doubt be primarily liable to the subscriber but such liability will 
ultimately become the liability of the temple. a. 


P. S. Srisailam and V. S. Ramakrishnan, for Appellant, 
T. R. Ramachandras, for 1st Respondent. 


R.M. —— Appeal dismissed. 


Fagadisan, F. Raju v. Advocate-General, Madras. 
gth November, 1961. W.P. No. 1034 of 1961. 

Civil Procedure Code (V of 1908), section g2—Sanctton of Advocate-General under— 
Nature of —If judicial. 

Constitution of India (1950), Article 226—Order of Advocate-General under section 92, 
Civil Procedure Code—If judicial. 

The power exercised by the Advocate-General under section g2, Civil Procedure 
Code is not a judicial one and the resultant order is not a judicial order which could 
be the subject-matter of a proceeding under Article 226 of the Constitution. The 
granting or refusing to grant sanction by the Advocate-General under section 92 of 
the Code is not a judicial determination of any legal rights of parties to the 
proposed action. The fact that the Advocate-General adopts a judicial procedure 
does not make any difference to the nature of his duty. 


A.I.R. 1954 T.C. 331, differed. 
A.I.R. 1955 All. 372, followed. 


A. Ramachandran, for Messrs. Row and Reddy and N. C. Rangarajan, for Petitioners. 


R.M. SS Petition dismissed. 
Kailasam, F. Ranjithammal v. Sowbhgaya Ammal. 
29th January, 1962. S.A. No. 1327 of 1959. 


Registration Act (XVI of 1908), sections 23, 34 and 7'7—Effect—Document presented 
for registration within the period prescribed under section 23—If registration could be 
refused on account of failure of the executant to appear before the registering officer within the time. 


So long as a document is presented for registration within the period of four 
months as prescribed under section 23 of the Registration Act it has to be registered. 
The fact that the executant does not appear before the officer within the said period 
is no ground to refuse the registration. Section 34 of the Registration Act is subject 
to the provisions of sections 77 and it does not fix any time-limit before which the 
executant is to appear and admit the execution. There is no limitation for the actual 
fact of registration provided the document is presented for registration within the 
time specified. 

R. Ramamurthi Ayyar, for Appellant. 

T. R. Srinivasan, for Respondent. 


R.M. — Appeal allowed 
Veerasami, 7. , Shanmugam Chettiar v. 
12th February, 1962. Commissioner for H.R. and C.E., Madras. 


W.P. No. 1048 of 1959. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 20— 
Scope of power of Commissioner under to appoint a fit person where a hereditary trustee is 
under suspension. 

It is no doubt true that the Commissioner has wide powers under section 20 
of the Madras Hindu Religious and Charitable Endowments Act to appoint a 
fit person to any institution whose hereditary trustee is under suspension. But 
still he should take note of the general law under which the next of kin of the 
hereditary trustee would be entitled to fill up the vacancy. So, before appointing 
an outsider or Executive Officer as the fit person to on the administration of 
the institution the Commissioner should apply his nd and come to a conclusion 
that there are no persons in the family of the hereditary trustee under suspension 
who could be so appointed. 

K.S. Naidu, for Petitioner. 


The Additional Government Pleader (M.M. Ismail) and G. Fagadisa Ayyar 
for Respondent. i 


R.M. —— Rule absolute 
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[Supreme Court. ] 


B. P. Sinha, C. F., FJ. L. Kapur, The Income-tax Officer, Circle II, 
M. Hidayatullah, F. C. Shah and Madurai v. M. R. Vidyasagar. 
J. R. Mudholkar, FF. C.A. Nos. 545 and 546 of 1960. 


17th January, 1962. 
Income-tax Act (XI of 1922), section 18-A—Liability of Hindu undivided family— 
dncome-tax Amendment Act, 1953—Rule 48. 


There is, in' our judgment, inherent evidence in the rule indicating that such a 
‘power can be exercised even if the regular assessment is completed by the Income-tax 
‘Officer before 1st April, 1952. The power vested in the Income-tax Officer to 
reduce or waive interest payable by an assessee is exercisable “ in such cases or such 
‘circurmstances as may be prescribed ” by the Rules. By Rule 48 the Income-tax 
‘Officer is given the power to reduce or waive interest payable under section 18-A (6) 
an the events specified therein. By clause (1) of Rule 48 where the assessment is 
, completed more than one year after the submission of the return the delay in assess- 
ment not being attributable to the assessee the power of the Income-tax Officer 
may be exercised. ‘There is nothing in the Rule which indicates that the power to 
‘grant relief may be exercised only before the regular assessment is completed by the 
Income-tax Officer. The terms of clauses (1) and (5) of the Rule clearly support 
the view that, the order reducing or waiving interest may be passed even after the 
order of assessment is made, and interest is included. Again, by making Act XXV 
“of 1953 operative retrospectively from 1st April, 1952, the Legislature has evinced an 
antention that to regular assessments made between rst April, 1952 and the date on 
‘which the Act was enacted, the Fifth Proviso to section 18-A (6) may apply. The 
argument that lability to pay interest crystallizes when the Income-tax Officer 
incorporates the direction for payment of interest, because the order is not made 
appealable has no force. The order for payment of interest was liable to be modified 
if the assessment of income was varied by the Appellate Assistant Commissioner, or 
‘by the Tribunal. Itis true that interest could be charged upto the date of regular 
assessment by the Income-tax Officer but that does not support the theory of crystalli- 
sation of liability. If therefore the quantum of liability was capable of being altered 
even after the date of the regular assessment, the assumption made that the power to 
‘give relief against a rigid statutory provision should be restricted to cases which are 
decided by the Income-tax Officer only after rst April, 1952, 1s not warranted. The 
power of the Income-tax Officer arose only after 1st April, 1952, but there is nothing 
in the Act to show that it was to be exercised only in respect of assessments made by 
the Income-tax Officer after that date. ‘In our judgment, the jurisdiction under 
‘the Fifth Proviso may be exercised by the Income-tax Officer in all cases which are 
pending on rst April, 1952, before the Income-tax Officer or any superior authority 
having under’ the Income-tax’ Act power to modify the assessment of income, or are 
commenced after that date. l n 

In'our view the High Court was right in holding that the Income-tax Officer 
had the power in the case of the assessments in question to exercise the authority 
‘conferred by the Fifth Proviso to section 18-A (6) and he having failed to exercise the 
‘discretion, a writ requiring him to consider whether a case is made out for the exercise 
‘of his discretion was properly issued. 

-K. N. Rajagopal Sastri, Senior Advocate, for Appellants (In both the Appeals), 


G.R. —— Appeals dismissed. 
[SUPREME Court. ] | 

- B. P. Sinha, C.F., J. L. Kapur, - The Commissioner of Income-tax, 
M. Hidayatullah, F. C. Shah and Madras v. S. V. Angidi Chettiar. 

. J. R. Mudholkar, FF. G.A. Nos. 6 to 8 of 1961. 


. 18th January, 1962. 
Income-tax Act (XT of 1922): sections 23 (5), 26-A, 28 (1) (c) and 44—Scope. 
Applying its own decision’in C. A. Abraham v. Income-tax Officer, ‘Kottayam and 
another, (1961) 1 S.C.J. 675 + (r961) 1: M.L:J; (S.C.) 183 : (1961) 1 An.W.R. (S.G.) 
M.—-NRC 
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183: the Court fheld: Under section 23 (5) of the Indian Income-tax Act, 
before it was amended in 1956, in the case of registered firm the tax payable by the 
firm itself was not required to be determined but the total income of each partner 
of the firm including therein the share of its income, profits and' gains of the 
previous year was required to be assessed and the sum payable by him, on the basis 
of such assessment was to be determined. But this was merely a method of 
collection of tax due from the firm. | ann 


The penalty provisions under section 28 would therefore in the event of the 
default contemplated by clause (a), (b) or (c) be applicable in the course of assess- 
ment of a registered firm. If a registered firm is exposed to liability of paying 
penalty, by committing any, of the defaults contemplated by clause (a), (b) or (+) 
by virtue of section 44 notwithstanding the dissolution of the firm the assessment 
proceedings are liable to be continued against the registered firm, as if it has not beem 
dissolved. > ay 


In our view, the High Court was in enor in holding that penalty:could not be 
imposed under section 28 (1) (c) upon the firm Messrs. SV. Veerappan Chettiar & 
Co. after its dissolution. LEY dear ae j i 

K. N. Rajagopal Sastri, Senior Advocate, for' Appèėllañts. ` a 

V. S. Venkataram and K. P. Bhat, Advocates, for Respondent. ` 

G.R. C 


1 


EA aky " Appeals allowed- 
[SUPREME' COURT] | a Bees es a eae 

F. L. Kapur and Raghubar Dayal, JJ. ` | '' *  Kamalabai Jethamal v.. 

18th Fanuary, 1962. The State of Maharashtra. 

| l Crh A. No. 167 of 196r. 

Suppression of Immoral, Traffic.in Women and Guls Act (CIV of 1956), sections 

3 (2) and 4 (1)—Search under Criminal Procedure Code (V of 1898). 


Distinguishing the decisions of its own Court in Purvez Ardeshir Poonawalla v. 
The State of Bombay, Cr.A. No. 122 of 1954 decided on goth December, 1957 and the 
Privy Council decision in Malikkhan v. Emperor, (1945) 2 M.L.J. 486 : L.R..72 LA.. 
305 the Court held that the observations in the above two cases are not directly 
applicable in the present case. | 


eos 


It may be that the search was contrary to the spirit or even the letter of the 
Criminal Procedure Code but the fact remains that the High Court has accepted! 
that there was a search and a hundred rupees currency note was recovered and even 
if the recovery of a hundred rupees currency note were held.not proved, the payment 
of that amount will not thereby become unproved if there is evidence-which the 
High Court has accepted. tok 


G 


On the findings of the High Court we are unable to come to any other conclusion 
but the one to which the High Court came that the appellant is guilty of the offences 
of which she was accused. 

S. G. Patwardhan, Senior Advocate, for Appellant. S a B 

H. R. Khanna and P. D. Menon, Advocates, for Respondent. - | 

G.R. cos . ` Appeal dismissed. 


à 


[SUPREME COURT.] E E eae, 

J. L. Kapu and Raghubar Dayal, JF. a .Palakdhari Singh v. 
19th January, 1962. ` .» . Thė State of U.P- 
| ‘CrLA. No. 5 of 1960. 
U. P. Panchayat Raj Act (XXVI of 1947), fine imposed by Panchayat—Recovery 

—Penal Code (XLV of 1860), sections 70 and 379-—Applicability.. t- l 
Therefore as far as the U. P. Panchayat Raj Act iv concerned; there is no 
provision prescribing a. period of limitation or providing for the non-applitahility of 
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section 70 of the Indian Penal Code to sentences of fine passed by the Panchayatr 
Adalats. As a matter of fact section 94 of the Act provides that if there is difficulty 
in the recovery of a fine, the Sub-Divisional Magistrate shall recover it as if it was a 
fine imposed by himself, which supports the contention of the appellants that 
the period of limitation as provided in section 70 of the Indian Penal Code is not 
made inapplicable to convictions by Panchayati Adalats. In our opinion the 
District Magistrate as well as the High Court were in error in holding that the period. 
of limitation provided by section 70 of the Indian Penal Code is inapplicable to 
the recovery of fines imposed by Panchayati Adalats. 


K. P. Gupta, Advocate, for Appellants. 
G. C. Mathur and C. P. Lal, Advocates, for Respondent No. 1. 


G.R. —— Appeal allowed. 
[SUPREME COuRT. ] 

S. K. Das, M. Hidayatullah, - Vijai Pratap Singh v. 

and 7. C. Shah, FF. Dukh Haran Nath Singh. 

19th January, 1962. G.A. Nos. 253 and 254 of 1961, 


Oudh Estates Act (I of 1869), Civil Procedure Code (V of 1908), Order 1, rule 10, 
Order 33—Hindu Law. ! 

The High Court, in our judgment, was in error in observing that there was 
nothing in the plaint to show that Ganga Dutt succeeded to the estate because he 
was the nearest male reversioner under the ordinary Hindu Law. The plaintiff 
has emphatically made that assertion: whether the claim to relief on the basis of 
that assertion was justified must be adjudicated at the trial of the suit, and not in 
deciding whether the plaintiff should be permitted to sue in forma pauperis. 


We are also of the view that the High Court was in error in holding that by an 
application to sue in forma pauperis, the applicant prays for relief personal to himself. 
An application to sue in forma pauperis, is but a method prescribed by the Code for 
institution of a suit by a pauper without payment of fee prescribed by the Court- 
fees Act. Jf the claim made by the applicant that he is a pauper is not established 
the application may fail. But there is nothing personal in such an application. 
The suit commences from the moment an application for permission to sue in forma 
pauperis as required by Order 33 of the Code of Civil Procedure is presented, and 
Order 1, rule 10 of the Code of Civil Procedure would be as much applicable in such 
a suit as in a suit in which Court-fee had been duly paid. It is true that a person 
who claims to join a petitioner praying for leave to sue in forma pauperis must himself 
be a pauper. But his claim to join by transposition as an applicant must be investiga- 
ted; it is not liable to be rejected on the ground that the claim made by the 
original applicant is personal to himself. In our view, the orders passed by the 
High Court in both the Revision applications must be set aside. 

S. N. Andley, Rameshwar Nath and P. L. Vohra, Advocates, for Appellant (In 
C.A. No. 253 of 1961) and Respondent No. 2 (In C.A. No. 254 of 1961). 

S. P. Varma, Advocate, for Appellant (In C.A. No. 254 of 1961) and Respondent 
No. 2 (In C.A. No. 253 of 1961). 

C. B. Agarwal, Senior Advocate, for Respondent No. 1 (In both the Appeals). 


G.R. = Appeals remanded with costs 
in this Court and in the High Caurt. 


l [SUPREME COURT. | 
B. P. Sinha, C.J., P. B. Gajendragadkar, Lodna Colliery Co., Ltd. v. 
and Raghubar Dayal, JJ. Bhola Nath Roy. 
19th January, 1962. C.A. No. 405 of 1956. 
Regulation (XIX of 1793)—Rights in Sub-sotl Minerals, etc. 
Reviewing the decisions of the Privy Council the Court held : We are therefore 
of opinion that the right of property of the persons with whom resumed invalid 
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Lakhraj land had been settled, being the same as of the zamindars, extends to the 
sub-soil minerals of the land held by them. 


We are therefore of opinion that the plaintiffs had rightly been held to own and 
possess the rights to the minerals under the land in suit and that the decree in their 
favour is correct. 


M. C. Setaload, Attorney-General for India and B. Sen, Senior Advocate, for 
Appellant. 


N. C. Chatterjee, Senior Advocate, for Respondent. 


G.R. — ; Appeal dismissed. 
[SUPREME CourT.] 

P. B. Gajendragadkar, K. C. Das Gupta Sunder Singh v. 

and Raghubar Dayal, FJ. The State of Punjab. 

19th January, 1962.. Crl. A. No. 100 of rg61. 


Penal Code (XLV of 1860), section 302 read with section 34—Section 423 (1) (a), 
‘Criminal Procedure Code (V of 1898). 


Distinguishing the applicability of the decision in the case of Pritam Singh v- 
State of Punjab, A.1.R. 1956 S.C. 415 the Court held: In other words, the decision 
of this Court in the Case of Pritam Singh merely shows that if a person is acquitted 
of an offence on a charge framed against him which had been tried in a Court of 
‘competent jurisdiction, the sige ana is conclusive between the said person and the 
prosecution and it can be challenged or re-opened only by an appeal against the 
said acquittal, not otherwise. This proposition has no relevance to the present 
case. 


We have carefully considered the whole of the evidence adduced by the prosecu- 
tion in this case and we are not satisfied that it would be safe to hold that Gurmukh 
Singh was present at the scene of the offence and that he took part in attacking either 
Anup Singh or Amar Kaur from which it could be reasonably inferred that like his 
father-and his brother, he also developed a common intention to attack Malook Singh 
and his companions. That is why, having examined the probabilities in the case 
‘and bearing in mind the infirmities from which the evidence suffers, we are disposed 
to differ from the High Court when it came to the conclusion that Gurmukh Singh 
was also guilty under section 302 read with section 34 of the Indian Penal Code. In 
our opinion, the case against Gurmukh Singh is not established beyond a reasonable 
doubt and so, he is entitled to the benefit of doubt. 


In the result, the: order of ‘conviction and sentence passed against Sunder 
Singh and Lal Singh is confirmed; whereas the order of conviction and sentence 
passed against Gurmukh Singh is set aside, and he is ordered to be acquitted and 
discharged. : ' ' 1 

Fai Gopal Sethi, Senior Advocate, for Appellant. 

í , ! 
A. S. R. Chari, Senior Advocate, for Respondent. 


GR. — ` Appeal allowed in part. 
[SUPREME CourT.] , 

P. B. Gajendragadkar, A. K. Sarkar, Bagalkot Cement Co., Ltd. v- 

and K. N. Wanchoo, FF. R. K. Pathan: 

22nd January, 1962. i C.A. No. 577 of 1960. 


Industrial Employment (Standing Orders) Act, 1946—Provtsion ‘for leave and holiday. 


. That is why the Legislature took the view that in regard to industrial 
establishments to which the Industrial Employment (Standing Orders) Act 
applied, the conditions of employment subject to which industrial labour 
was employed, should be well defined and should be precisely known to 
both the parties. With that' object, the Act has made relevant provisions for 
making Standing Orders which, after they'are certified, constitute the statutory 
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terms of employment between the industrial establishments in question and their 
employees. That is the principal object of the Act. . 


We have noticed that the Certifying Officer as well as the Appellate Authority are, 
in substance, industrial authorities and if they are given power to make provision 
for leave and holidays as they undoubtedly are given power to provide for termi- 
nation of employment and suspension or ‘dismissal for misconduct, there is nothing 
inconsistent with the spirit of the Schedule or with the object of the Act. There- 
fore, we are not satisfied that the authorities below were in error in holding that 
it was competent to them to make the additional provision in the Standing Orders. 
as prescribed by paragraph 11 (7). 


B. Narayanaswami, Advocate, for Appellant. 
Mf. K. Ramamurth, Advocate (amicus curiae), for Respondent. 


G.R. es Appeal dismissed. 
[SUPREME CouRT.] 

' S.K: Das, K. Subba Rao, State of Bombay 

and Raghubar Dayal, F7. (now Maharashtra) v. 

23rd January, 1962. - 4% Umersaheb Buransaheb, Inamdar. 


. Cr. A. No. 237 of 1959. 
Criminal Procedure Code (V of 1898), section 235 (1)—Scope— Joint trial. 


Applying its own decision in Kadiri Kunhammadv. The State of Madras, A.I.R. 
(1960) (S.C.) 661, the Court held : The two offences of criminal breach of trust would 
have been tried together in the present case, as the offences were said to have been 
committed in pursuance of the criminal conspiracy entered into by the accused. 
All the offences committed in pursuance of the conspiracy are committed in the 
course of the same transaction and therefore can be tried together at one trial, in 
view of sub-section (1) of section 235 of the Criminal Procedure Code which provides 
that if in one series of acts so connected by the same person, he may be charged 
with and tried at one trial for every such offence. It is therefore clear that no 
prejudice was caused to the accused by the defect in the charge. 


We may further point out that the High Court should not have expressed its 
opinion or passed any order with respect to the acquittal of the respondents for the 
other offences when the order of acquittal was not before it for consideration and 
when it had held the entire trial to be void on account of the contravention of the 
provisions of sub-section (2) of section 222 of the Criminal Procedure Code. 


H. R. Khanna and P. D. Menon, Advocates, for Appellant. 
S. G. Patwardhan, Senior Advocate, for Respondent No. 1. 


G.R. —— —s—s_ Appeal ‘remanded. 
[SUPREME Court. | 

S.K. Das, M. Hidayathullah, The Income-tax Officer, V. Circle, 
and F.C. Shah, FF. Madras v. S.K. Habibullah, 
24th January, 1962. G.A. Nos. 557 and 558 of 1960; 


Income-tax Act (XI of 1922), section 35—Jncome-tax (Amendment) Act, 1953. 


In our view, it was rightly held in Kundan Lal v. £.T.0., B. Ward, Amritsar, 
(1959) 37 LT.R. 337 following Kanumarlapudi Lakshminarayana Chetty and others v. 
First Additional Income-tax Officer, Nellore, (1956) An. W.R. 243: (1956) 29 I.T.R. 
419 that clause (5) of section 35 of the Indian Income-tax Act, which was enacted 
by the Income-tax (Amendment) Act, 1953, was not declaratory of pre-existing 
law, and as it clearly affected vested rights which had accrued to the assessee, must 
- be deemed to have come into force from April, 1, 1952. It had no greater retros- 
pective effect than was expressly granted to it. The power to rectify assessment 
of a partner consequent upon the assessment of the firm of which he is a partner 
by including or correcting his share of profit or loss can therefore be exercised only 
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in case of assessment of the firm made on or after April 1, 1952. ‘The Income-tax 
Officer has no jurisdiction under clause (5) of section 35 of the Act to rectify the 
assessment of a partner of a firm consequent upon the assessment or re-assessment 
of the firm disclosing an error made before rst April, 1952. 

K. N. Rajagopal Sasiri, Senior Advocate, for Appellants. (In both the Appeals). 

R. Thiagarajan, Advocate, for Respondent. (In both the Appeals). 

G.R. ——— 


Appeals dismissed. 

[SUPREME Court. | 
B. P. Sinha, C.J., S.K. Das, Kedar Nath Singh v. 
A.K. Sarkar, N. Rajagopala Ayyangar, State of Bihar and State of 
and F.R. Mudholkar, FJ. U.P. v. Mohd. Ishq Imi and others. 
24th January, 1962. Cr. A. No. 169'of 1957. 


Penal Code (XLV of 1860), sections 124 (a) and 505—Constitutional validity vis-a-vis 
~—Article 19 (1) (a) of Constitution—Constilution First (Amendment) Act, 1951. 

We may also consider the legal position, as it could emerge, assuming that 
the main section 124-A is capable of being construed in the literal sense in which the 
Judicial Committee of the Privy Council has construed it in the cases referred to 
above. On that assumption, is it not open to this Court to construe the section 
in such a way as to avoid the alleged unconstitutionality by limiting the 2 ee 
tion of the section in the way in which the Federal Court intended to apply it? 
In our opinion, there are decisions of this Court which amply justify our taking that 
view of the legal position. 

_ Itis only necessary to add a few observations with respect to the constitutionality 
of section 505 of the Indian Penal Code. With reference to each of the three clauses 
of the section, it will be found that the gravemen of the offence is making, publish- 
ing or circulating any statement, rumour or report (a) with intent to cause or which 
is likely to cause any member of the Army, Navy or Air Force to mutiny or other- 
wise disregard or fail in his duty as such ; or (b) to cause fear or alarm to the public 
or a section of the public which may induce the commission of an offence against 
the State or against public tranquillity ; or (e) to incite or which is likely to incite 
one class or community of persons to commit an offence. against any other class 
or community. It is ifest that each one of the constituent elements of the 
offence under section 505 has reference to, and a direct effect on, the security of the 
State or ‘public order. Hence, these provisions would not exceed the bounds of 
reasonable restrictions on the right of freedom of speech and expression.- It is 
clear, therefore, that clause (2) of Article 19 clearly saves the section from the vice 
of unconstitutionality. ` i 

Janardan Sharma, Advocate, for Appellant and’ R. C. Prasad, Advocate for 
Respondent (In Cr. A. No. 169 of 1957). s . f 

‘ C. B. Agarwala, Senior Advocate, for Appellant (In Cr. As. Nos. 125 to 126 
of 1958). ; 

S. P. Sinka, Senior Advocate, for Respondent (In Cr. A. No. 124 of 1958). 

C: K. Daphtary, (Solicitor-General of India) for Attorney-General, in all the 
four Appeals. 


G.R. Cr. A. No. 169 of 1957 dismissed; 
a Cr. As. Nos. 124 to 126 of 
1958 remanded. 
(SUPREME CourRT. | 
B. P. Sinha, C.F., P.B. Gajendragadkar, A. B. Abdulkadir v. 
K.N. Wanchoo, M. Hidayatullah, and F.C. Shah, FF. State of Kerala and another. 
24th January, 1962. G.A. Nos. 89, go & 126 to 128 of 1961. 


Cochin Tobacco Act (VII of 1084.)—Central Excise and Salt Act (I of 1944.)—Finance 
Act, 1950—Government of: India Act, 1935. 

We have already indicated that the essence of the duty of excise as held by 
the Federal Court and Privy Council is that it is a duty on the goods manufactured 
or produced in the taxing country, Further as generally in the case of a manufac- 
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turer, as in the case of all indirect taxes it is passed on eventually to the consumer in 
the shape of being included in the price and is thus really borne by the consumer. 
Further the cases on which reliance has been placed on behalf of the State also show 
that laws are to be found which impose duty of excise at stages subsequent to manu- 
facture or production. Asa matter of fact, even in British India before 1935 
there used to be public auctions of the right to possess and sell excisable goods 
like country liquor, ganja and bhang and the amount realised was excise revenue. 
It is also obvious that this system of auction is not a system of levying sales tax 
because it has nothing to do with the levy on each sale, which is the essence of a 
‘sales tax. i 


M.C. Setalvad, Attorney-General for India, for Appeallants an 

G.S. Pathak, Senior Advocate, for Respondent (In C. As. Nos. 89 and go of 
x961.) 

A.V. Viswanatha Sastri, Senior Advocate, for Appellants and, 


G. S. Pathak, Senior Advocate, for Respondents (In C. As. Nos. 126 to 128 of 
ag6r). 


G.R. ——---— Appeals allowed. 
[SUPREME aang 

JL. Rapur and Raghubar Dayal, Ff. Kanbi Karsan Jadav v. 

24th January, 1962. State of Gujarat. 


Cr. A. No. 223 of 1959. 


Penal Code (XLV of 1860), sections 302 and 201—Scope—sSection 45, Evidence 
Act (I of 1872)—Accomplice’s evidence—Cicumstantral evidence. 


Applying its own decision in Wasim Khan v. The State of U.P., (1956) S.C. J. 
437: (1956 M.L.J. (S.C.) 9 : (1956) S.C.R. 191, the Court held: The mere fact 
that the dead body was pointed out by the appellant or was discovered as a result 
of a statement made by him would not necessarily lead to the conclusion of the 
offence of murder. But there are other circumstances which have to be considered. 
The discovery of the buttons with blood-stains at the instance of the appellant 
is a circumstance which may raise the presumption of the participation of the 
appellant in the murder. 


‘Thus, we have besides the evidence of the approver three important facts 
which connect the appellant with the commission of the offence. His pointing 
out the dead body, his pointing out the silver buttons of the deceased which were 
stained with human blood and the presence of his hairs on a pania (scarf) on which 
there were the hairs of the deceased also. In our opinion this would be sufficient 
evidence in the circumstances of the present case to connect the appellant with the 
commission of the offence. 


Nur-ud-din Ahmed and K.L. Hathi, Advocates, for Appellant. 
A. R. Khanna and R. H. Dhebar, Advocates, for Respondent. 


G.R. -——-— Appeal dismissed 
[SUPREME COURT.] 
S.K. Das, K. Subba Rao, Sankatha Singh v. State of U.P. 
and Raghubar Dayal, FF. ` Cr. A. No. 145 of 1959. 


25th January, 1962. 
Criminal Procedure Code (V of 1898), sections 369 and 424—Scope. 


Assuming that Sri Tej Pal Singh, as Sessions Judge, could exercise inherent 
powers, we are of opinion that he could not pass the order of the re-hearing of the 
appeal in the exercise of such powers when section 369, read with section 424 of 
the Criminal Procedure Code, specifically prohibits the altering or reviewing of 
its order by a Court. Inherent powers cannot be exercised to do what the Code 
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specifically prohibits the Court from doing. Sri Tripathi was competent to con- 
sider when the other party raised the objection whether the appeal was validly 
up for re-hearing before him. He considered the question and decided it rightly. 

It is also urged for the appellants Sri Tej Pal Singh hadthe jurisdiction to pass. 
orders on the application presented by the appellants on December 17, 1956, 
praying for the re-hearing of the appeal and that therefore his order could not be 
said to have been absolutely without jurisdiction. We do not agree. He certainly 
had jurisdiction to dispose of the application presented to him, but when section 369 
of the Code definitely prohibited the Court’s reviewing or altering its judgment, 
he had no jurisdiction to consider the point raised and to set aside the order dismiss- 
ing the appeal and order its re-hearing. 

S. P. Sinha, Senior Advocate, fot Appellants. 


G. C. Mathur and C. P. Lal, Advocates, for Respondent. 


G.R. — Appeal dismissed.. 
Ganapatia Pillai, 7. Punnavanam v. Muthuswami. 
19th January, 1962. C.R.P. No. 1980 of 1961. 


Civil Procedure Code (V of 1908), section 60 (1)—Jmmunity from attachment—Tools 
of an artisan — Goldsmith—If artisan—Machinery—Tf tools. l 

There is no justification for restricting the meaning of the expression , tools ’” 
in section 60 (1) (8) of the Civil Procedure Code to simple implements alone. Even 
machinery like a sewing machine of a tailor or the tractor of a farmer, though they 
are not simple tools, would fall within the scope of the expression ‘ tools of an artisan. 
or implements of husbandry of an agriculturist ’ within the meaning of section 60 (1) 
(b) of the Code and as such they will be exempt from attachment in execution of a: 
decree. l 

AIR. 1941 All. 157; AIR. 1958 All. 561, referred. 


The term ‘artisan’ used in the section however must be restricted to a hand: 
craftsman or artificer who is employed in any of the industrial arts. 

(1941) 2 M.L.J. 671 ; (1943) 1 M.L.J. 414, followed. 

A.LR. 1935 All. 848; I.L.R. 54 All. 399 ; I.L.R. 32 Bom. 10, differed from. 

While a musician or a doctor cannot be called an artisan, a goldsmith will come 
within the scope of the expression. But there may be instances where a master 
goldsmith employs others under him for purposes of his trade and such Speen will 


a come within the expression ‘ artisan ’ as used in section 60 (1) (b), Civil Procedure 
e. 
I.L.R. (1938) Nag. 592, distinguished. 
V. Ratnam, for Petitioner. ' 
Messrs. John and Row and Nainar Sundaram, for Respondents. 
R.M. i m Petitton dismissed. 
Sadasivam, 7. Govindaswami—Accused-Petitioner. 
29th January, 1962. Crl. Rev. Case No. 1035 of r960.. 


(Crl. Rev. Pet. No. 1006 of 1960). 

Electricity Act (IX of 1910), section 50—Scope of—Prosecution by the Police for the 
offence of abstraction of elecirictty— Whether competent. 

Section 50 of the Electricity Act clearly provides that a prosecution for an offence- 
under the Act could be instituted at the instance of the Government or by the 
Electrical Inspector or a person aggrieved by the offence. The Superintending 
Engineer in charge of the zone in which the offence of abstwacting electricity is. 
committed will be clearly a person aggrieved by the offence. The prosecution could. 
be at the instance of the aggrieved person and it could be instituted by the Police. 

A.LR. 1944 Nag. 380, ref: 

C. K. Venkatanarasimhan and B. Shantakumar, for Petitioner. 

The Public Prosecutor, for State. 


R.M. —_—_--_— Petition dismissed. 
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[Supreme Covurt.] 


J. Le Kapur and Raghubar Dayal,. F7. Udai Bhan v. The State of U.P. 
29th January, 1962. Cr. A. No. 243 of 1959. 


Penal Code (XLV of 1960), sections 457 and 380—Punishment for both offences— 
Permicstbility—Evidence Act (I of 1872), sections 25, 26 and 27—Scope. 

Applying its earlier decisions in Lachman Singh and others v. The State, (1952) 
5.G.J. 230: (1952) 2. M.L.J. 100 : (1952) S.C.R. 839 and Ramkishan Mithanlal 
Sharma v. The State of Bombay, (1955) S.C.J. 129 : (1955) 1 M.L.J. (S.C.) 66 : (1955) 
15.G.R. 903 the Court held : thus it appears that section 27 does not nullify the 
ban imposed by section 26 of the Evidence Act in regard to confessions made by 
persons in Police custody but because there is the added guarantee of truthfulness 
from the fact discovered the statement whether confessional or not is allowed to 
be given in evidence but only that portion which distinctly relates to the discove 
of the fact. A discovery of a fact includes the object found, the place from which 
it is produced and the knowledge of the accused as to its existence. Applying this 
test, in our opinion, the evidence in regard to the discovery of the key as well as 
the box was rightly admitted into evidence in the present case. Apart from this 
we have the finding of the High Court that the appellant was seen carrying the box 
near about the place of occurrence when he was coming from the side of the shop 
of the complainant. Therefore the contention as to the non-applicability of 
section 27, Evidence Act, is without substance and must be repelled. 


It was next contended that as sections 457 and 380 of the Indian Penal Code are 
offences which fall under section 71 , the appellant could not be punished under both 
these sections. Section 457 makes punishable lurking house trespass by night or 
house breaking by night in order to the committing of any offence aeai with 
imprisonment and if the offence intended to be committed is theft, the punishment is 
higher. Section 380 makes punishable a theft committed in a dwelling house. 
The two offences do not, in our opinion, fall under section 71, and, therefore, the 
conviction under both the sections is not illegal. See In re Natesa Mudaliar, (A.I.R. 
1945) Mad. 390. 

M. I. Khawaja, Advocate, for Appellant. 


G. C. Mathur and C. P. Lal, Advocates, for Respondent. 


G.R. ———- Appeal dismissed. 
[SUPREME CouRT.] 

S. K. Das, K. Subba Rao and Pratap Singh v. Gurbaksh Singh. 
Raghubar Dayal, F}. Cr. As. Nos. 128-129 of 1959. 


29th January, 1962. 

Contempt of Court (XXXI of 1952), section 3—“ Contempt of Court ®°—Meaning of. 

By Majority : What after all, is contempt of Court? “To speak generally, 
contempt of Court may be said to be constituted by any conduct that tends to bring 
the authority and administration of the law into disrespect or disregard, or to interfere 
with or prejudice parties litigant or their witnesses during the litigation. ” (Oswald’s 
Contempt of Court, grd Edition, page 6) We are concerned in the present case with 
the second part, namely, “ to interfere with or prejudice parties litigant during the 
litigation ”. In the case under our consideration the respondent appeal was in 
respect of his grievance that a certain sum of money was being ill y deducted 
from his salary. On behalf of the respondent it was alleged that he had no further 
departmental remedies to exhaust, inasmuch as the order by which a part of bis 
salary was being deducted, was a final order made by the Punjab Government after 
considering the respondent’s explanation. On behalf of the appellants it has been 
contended that the respondent had still a further remedy by way of an appeal to the 
Governor. 


There are many ways of obstructing the Court and “ any conduct by which the 
course of justice is perverted, either by a party ora stranger, 1s a contempt ; thus the 
use of threats, by letter or otherwise, to a party while his suit is pending or abusing a 
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party in letters to persons likely to be witnesses in the cause, have been held to be 
contempts.”? (Oswald’s Contempt of Court, grd Edition, page 87). The question 
is not whether the action in fact interfered, but whether it had a tendency to interfere 
with the due course of justice. The action taken in this case against the respondent 
by way of a proceeding against him can, in our opinion, have only one tendency, 
namely, the tendency to coerce the respondent and force him to withdraw his suit 
or otherwise not press it. If that be the clear and unmistakable tendency of the 
proceedings taken against the respondent, then there can be no doubt that in law 
the appellants have been guilty of contempt of Court, even though they were merely 
carrying out the instructions contained in the circular letter. 


Pa many judicial decisions cited by the parties including of this Gourt, 
the Court held : “ The appellants in the instant case were not judicial officers who 
misconceived their powers. They were no doubt carrying out executive instructions 
given by their employer, but they carried out those instructions at a time when a 
civil suit was pending and they carried out the instructions in such a manner as to 
exert pressure on the respondent to withdraw the suit. That is the finding at which 
the High Court arrived and on that finding the appellants were clearly guilty of 
contempt of Court. 


We have, therefore, come to the conclusion that the appellants were guilty of 
contempt of the Court of the Senior Subordinate Judge, Amritsar and in awarding 
the sentence the High Court correctly took into consideration the circumstance that 
the appellants were merely carrying out the instructions contained in the circular 
letter. Though that circumstance does not afford a defence to the charge, it is 
undoubtedly a consideration relevant to the sentence. 


B. K. Khanna, K. L. Hathi and P. D. Menon, Advocates, for Appellants: (In 
both the appeals.) 


Bagat Singh Chawla and K. R. Chaudhuri, Advocates, for Respondent. (In 
both the appeals.) 


G.R. — Appeals dismissed. 
[SuprEME Court] 

S. K. Das, M. Hidayatullah and Commissioner of Income-tax, Delhi 

J. C. Shah, JJ. and Rajasthan, New Delhi v. 

29th January, 1962. National Finance Ltd. 


G.A. No. 559 of 1960. 


Income-tax Act (XI of 1922), section 66 (3)—High Court agreeing with the decision of 
the Tribunal—Appeal by Special Leave under Article 136—Section 5 0 f the Limitation Act (LX 
of 1908). 

Reviewing its earlier decisions the Court held “in our opinion, this case comes 
within the rule of Baldeo Singh’s case, (1960) 40 I.T.R. 605, and an appeal direct to 
this Court from the Tribunal’s order is justified by the special circumstances. By 
this appeal, no decision of the High Court can be said to be bypassed, because the 
decision of the High Court related to the correctness of the decision of the Tribunal 
on the question of limitation, which is not a question which is sought to be raised in 
an indirect way by the present appeal. We, therefore, overrule the preliminary 
objection. 

On merits the Court held :— 

“In our opinion, this transaction must be regarded as one on the capital side. 
Shares were never treated as part of the stock-in-trade. They were not sold in the 
market, but were sold at a loss to another Company belonging to the same group, 
with the obvious intention of setting off the losses against the profits, thus cancelling 
the profits, and saving them from taxation. 

K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate with him, for 
Appellant. 

Radhey Lal Agarwal and P. C. Agarwala, Advocates, for Respondents. 


G.R. ——— Appeal allowed. 
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[Supreme Court.] Le 
P. B. Gajendragadkar, A. K. Sarkar and U. B. Dutt & Co. (P.) Ltd. 4. 


K. N. Wanchoo, F}. Workmen of U. B. Dutt & Co., (P.) Ltd. 
29th January, 1962, G.A. No. 50 of 1961s 


Industrial dispute—Standing Orders, Rule 18 (a)—Terminating an employee's services 
without holding any departmental enquiry. 


Applying its earlier decisions the Court held: Therefore if as in this case 
the employer wanted to take action for misconduct and then. suddenly dropped 
the departmental proceedings which were intended to be held and decided to dis- 
charge the employee under rule 18 (a) of the Standing Orders, it was clearly a 
colourable exercise of the power under that rule inasmuch as that rule was used to 
get rid of an employee instead of following the course of holding an inquiry for 
misconduct, notice for which had been given to the employee and for which a 
departmental inquiry was intended to be held. The reason given by the appellant 
in the order terminating the services of Sankaran of 8th July, 1958, namely, that the 
proposed inquiry, if conducted, would lead to further friction and deterioration in 
the rank and file of the employees in general and also that maintenance of discipline 
in the undertaking would be prejudiced if Sankaran were retained in service, cannot 
be accepted at its face value, so that the necessity for an inquiry intended to be held 
for misconduct actually charged might be done away with. ` In any case even if the 
inquiry was not held by the appellant and action was taken under rule 18 (a) it is 
now well-settled in view of the decisions cited above, that the employer could defend 
the action under rule 18 (a) by leading evidence before the tribunal to show that 
there was in fact misconduct and therefore the action taken under rule 18 (a) was 
bona fide and was not colourable exercise of the power under that rule. But the 
tribunal has pointed out that the employer did not attempt to do so before it. 
It satisfied itself by producing two witnesses but withholding the important witnesses 
on this question. In the circumstances, if the tribunal did not accept the evidence 
of the two witnesses who were produced it cannot be said to have gone wrong. ' 


A. V. Viswanatha Sastri, Senior Advocate T. V. R. Tatachari, Advocate with him, 
for Appellant. 


Janardan Sharma, Advocate, for Respondent. 


G.R. —— Appeal dismissed, 
[SUPREME CourrT.] 

P. B. Gajendragadkar, A. K. Sarkar and Employers of Bhowra Colliery v, 

K. N. Wanchoo, FF. Their Workmen.. 

goth January, 1962. G.A. No. 96 of 196r. 


Industrial Disputes Act (XVII of EE dioei Scheme. 
The points referred concerning the dispute above mentioned were in these 
terms : 


(1) Whether the withdrawal of the benefit of bonus provided in the Coal 
Mines Bonus Scheme by the management of the Bhowra Colliery from the folowing 
en mazdoors/malis is justified ? If not, to what relief are they entitled and from 

m what date ? 


(2) Whether the garden mazdoors/malis referred to above are employed on 
domestic and personal work within the meaning of aragraph 3 (b) of the Coal Mines 
Bonus Scheme, 1948 and if not, to what relief are they entitled and from what date ? 


We think that the appellants’ contention is well founded. What had been 
referred was the question. ‘ Whether the withdrawal of the benefit of bonus pro- 
vided in the Coal Mines Bonus Scheme...... is justified ”. On the language of the 
order of reference it seems to us that the dispute referred was as to the right as provided 
in the Bonus Scheme and not as to any other right. This also was the workmen’s 
case before the Tribunal as appears from its written statement filed there. In the 
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statement of case filed in this appeal also, the respondent took the same position. We 
therefore think that if the Tribunal had held that the malis were entitled to the bonus 
under the agreement of 14th January, 1955, independently of the Bonus Scheme it 
had exceeded its jurisdiction and its award cannot be upheld. 


We further feel no difficulty in holding that these malis were on personal work. 
The word ‘personal’ is obviously used in the sense of work for an individual as 
distinguished from work for the Coal mine, as an institution. ‘These malis were 
undoubtedly working for the officers as individuals. ‘Therefore they were on personal 
work, For these reasons in our view the malis in the present case were not entitled 
to any bonus under the Bonus Scheme. 


S. C. Banerjee and P. K. Chatterjee, Advocate, for Appellants. 
Fanardan Sharma, Advocate, for Respondents. 


G.R. —— Appeal allowed. 
[SUPREME Court.] l 

B. P. Sinha, C.F., K. Subba Rao, Harikisan v- 

N. Rajagopala Ayyangar, State of Maharashtra- 

4. R. Mudholkar, and Cr. A. No. 189 of 196r. 


T, L. Venkatarama Aiyar, Fj. 
agth/gist January, 1962. 
Preventive Detention Act (IV of 1950)—Article 22 (5) of the Constitutton—What amounts 
to communication of grounds—Language and script of the detenu. 


In our opinion, this was not sufficient compliance in this case with the require- 
ments of the Constitution, as laid down in clause (5) of Article 22. To a person, who 
is not conversant with the English language, (service of the Order and the grounds 
of detention in English, with their oral translation or explanation by the police officer 
serving them does not fulfil the requirements of the law. As Has been explained by 
this Courtin the case of The State of Bombay v. Atma Ram Sridhar Vaidya (1951) 8.C, J. 
208 : (1951) 1 M.L.J. 389 : (1951) S.C.R. 167, clause (5) of Article 22 requires that 
the grounds of his detention should be made available to the detenue as soon as may 
be, and that the earliest opportunity of making a representation against the Order 
should also be afforded to him. In order that the detenue should have that oppor- 
tunity, it is not sufficient that he has been physically delivered the means of knowledge 
with which to make his representation. In order that the detenue should be in a 

osition effectively to make his representation against the order, he should have 
Paice of the grounds of detention, which are in the nature of the charge agalnst 
him setting out the kinds of prejudicial acts which the authorities attribute to him. 
Communication, in this context, must, therefore, mean imparting to the detenue 
sufficient knowledge of all the grounds on which the order of detention is based. 
Tn this case the grounds are several, and are based on numerous speeches said to have 
been made by the appellant himself on different occasions and different dates. 
Naturally, therefore, any oral translation or explanation given by the police officer 
serving those on the detenue would not amount to communicating the grounds. 
Communication, in this context, must mean bringing home to the detenue effective 
knowledge of the facts and circumstances on which the order of detention is based. 


We do not agree with the High Court in its conclusion that in every case 
communication of the grounds of detention in English, so long as it continues to be 
the official anguage of the State, is enough compliance with the requirements of the 
Constitution. Ifthe detained person is conversant with the English language, he will 
naturally be in a position to understand the gravamen of the charge against him and 
the facts and circumstances on which the order of detention is based. But toa person 
who is not so conversant with the English language, in order to satisfy the requirement 
of the Constitution, the detenue must be given the grounds ina language which he 
can understand, and in a script which he can read, ifhe is a literate person. l 


In our opinion, in the circumstances of this case, it has not been shown that the 
appellant had the opportunity, which the law contemplates in his favour, of making 
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an effective representation against his detention. On this ground alone we declare 
his detention illegal, and set aside the Order of the High Court and the Order of 
detention passed against him. 

A. S. Bobde, B. A. Masodkar, M. L. Vaidya, M. M. Kinkhede and Ganpat Rat, 
Advocates, for Appellant. 

M. C. Setalvad, Attorney-General for India and B. Sen, Senior Advocate, R. H. 
Dhebar, Advocate, with them, for Respondents. 


G.R. — Appeal allowed. 
[SUPREME CourRT.] 

S. K. Das, M. Hidayatullah and Commissioner of Income-tax, 

J. C. Shah, FF. BombayCity I. Bombay v. 

3Ist January, 1962. Manilal, Dhanji, Bombay. 


G.A. No. 323 of 1961. 


Income-tax Act (XI of 1922), sections 16, 41 and 66A (2)—Income-tax Act 1961 
section 64. 


The questions referred to the High Court were : 


“1, Whether the sum of Rs. 410 is properly includable in the assessee’s 
total income either in accordance with the provisions of section 16 (3) (6) and/or 
section 16 (3) (a) (iv) of the Indian Income-tax Act, 1922 ? 


2. Whether the sum of Rs. 14,170 is properly includable in the total income 
of the assessee as the sole beneficiary thereof under the trust settlement made on 1st 
December, 1941 by Dhanji Devsi ? ” 

The High Court answered both the questions in favour of the assessee. The 
Supreme Court confirmed and held: We have, therefore, come to the conclusion 
that on a true construction of clause (b) cf sub-section (3) of section 16, the view 
expressed by the High Court was correct and the sum of Rs. 410 did not form part 
of the total income of the assessee. The High Court correctly answered the first 
question referred to it. 


In respect of the sum of Rs. 14,170 the assessee was a trustee, within the meaning 
of section 41 of the Income-tax Act, appointed under a trust declared by a duly 
executed instrument in writing and as such trustee he had the right to contend that 
his assessment in respect of the money received by him not as a beneficiary but as a 
trustee could only be made under the first proviso to section 41 (a). We have, there- 
fore, come to the conclusion that on the second question also the answer given by 
the High Court was correct. 


K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate, with him)., for 
the Appellant. 


R. F. Kolah, Advocate and 7. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of Dadachanji and Co., for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME COURT. ] 

M. Hidayatullah and Bipat Gope v. State of Bihar. 
F. C. Shah, FF. Cr. A. No. 153 of 1960. 


1st February, 1962. 

Criminal Procedure Code (V of 1898), section 207-A (6)—Scope. 

In our opinion, whatever the jurisdiction conferred by sub-section (6) of section 
207-A of the Criminal Procedure Code it does not entitle a Magistrate to try the 
case on his own and forestall the decision of the Court of Session, and this is what the 
Magistrate, in fact, did here. We, therefore, agree that the order of discharge 
passed by him was in excess of his jurisdiction, and it is hardly necessary in this case 
to show how far a Magistrate can go to find that there is no ground. for committing 
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the accused to stand his trial in Court of Session. We see no reason to interfere with 
the order of the High Court, and dismiss the appeal. 


Sarjoo Prasad, Senior Advocate (B. K. Banerjee, P. K. Chatterjee and A. K. Nag, 
Advocates, with him), for Appellants. 


S. P. Varma, Advocate, for Respondent. 


G.R. — Appeal dismissed. 
[SUPREME CouRrT.] 

S. K. Das, M. Hidayatullah, Ramalingam & Co. v. 

and 7. C. Shah, FF. State of Madras. 

1st February, 1962. C.A. No. 10 of 1961. 


Madras General Sales Tax Act (IX of 1939)—Export sales whether within the powers 
of the authority to assess sales tax or ultra vires. 


The price in respect of the goods was not received in the Province of Madras, 
and the property in the goods also did not pass to the buyer within the Province. Tax 
in respect of the sale of fibre by the assessees under the disputed transactions was 
therefore not exigible under the Madras General Sales Tax Act. The appeal is 
therefore allowed, the decree of the High Court is set aside and the decree of the 
trial Court is restored with costs in this Gourt and the High Court. 


R. Ramamurtht Atyar and R. Gopalakrishnan, Advocates, for Appellants. 
R. Ganapathy Iyer and D. Gupta, Advocates, for Respondent. 


G.R. —___- Appeal alloewd. 
[SUPREME CourrT.] 

P. B. Gajendragadkar and South India Mill-owners’ Association v. 

K. N. Wanchoo, FF. Coimbatore District (Textile Workers Union. 

1st February, 1962. G. A. Nos. 419 of 1960, 302 of 


1959 and 159 of 1961. 


Industrial Disputes Act (XIV of 1947)—Bonus—Full Bench Formula—Rehabilitation 
Scheme—Second hand machinery. 


In our opinion, it would not be right to insist that an employer who purchases 
second hand machinery must rehabilitate it by purchasing second hand mechinery 
in turn. ‘That would be obviously unreasonable and unjust, for aught one knows 
second hand machinery may not be available. Besides, the employer is entitled 
to say that he wants to purchase new machinery by way of replacement. ‘Therefore, 
if the Tribunal intended to lay down a general rule that in dealing with the question 
of the rehabilitation of a second hand machinery purchased by an employer only 
50 per cent. of rehabilitation amount should be allowed, that would be e roneous. 
On the other hand, it is true that in determining the amount of rehabilitation and 
deciding the question of multiplier, the cost price of the machinery must be ascer- 
tained and this can be done only by enquiring for how much the machinery was 
originally purchased when new. Depreciatiow amount accruing due after the first 
purchase must also be ascertained. tf the purchase money is determined but it is 
difficult to ascertain the depreciation amount thereafter, then at the highest the 
whole of the purchase money could be adopted as depreciation amount and then 
the amount of rehabilitation can be determined. Whatever relevant facts are 
required to be considered in dealing with this question must no doubt be ascertained. 
But if all relevant factors are ascertained, then it cannot be said that because 
rehabilitation is claimed in respect of second hand machinery, therefore only half 
or one-third of the amount should be allowed. 


A. V. Viswanatha Sastri, Senior Advocate (G. Gopala Krishnan, Advocate of 
Messrs. Gagrat & Co., with him), for Appellant. 


B. R. Dolia, Advocate and Rameshwar Nath, Advocate of Messrs. Rajinder Narain Y 
C2., for Respondent No. 1, 
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M. K. Ramamurthy and T. S. Venkataraman, Advocates, for Respondent No. 2. 


M. K. Ramamurthy, Advocate and Rameshwar Nath, Advocate of Messrs. Rajinder 
Narain & Co., for Respondent. 

G.R. C.A. Nos. 419 of 1960 and 159 of 1961 in substance, 

dismissed and parties to bear their own costs. 

C.A. 302 of 1959 allowed but no order as to costs. 


[SUPREME Court. ] 


J- L. Kapur, M. Hidayatullah and Thakur Narwar Singh v. 
Raghubar Dayal, 77. State of Madhya Pradesh. 
and February, 1962. Cr. A. No. 130 of 1961. 


Penal Code (XLV of 1860), sections 380 and 451—State of Fhabua not a part of the 
Indian Dominion—Offences committed in 1948—Part B States Laws Act (IIT of 1951)— 
Effect. 


Thus it is clear that in 1948, when the offences were committed by the appellant, 
the law in the State of Jhabua was the Indian Penal Code and that law was continued 
by the Ordinance of the Rajpramukh and the Repealing Act and any penalty 
incurred in respect of any offence committed in 1948 is punishable under the Indian 
Penal Code as applied 10 Jhabua State. 


B. K. Banerjee and Thakur Das Taneja, Advocates, for Appellant. 
L N. Shroff, Advocate, for Respondent. 


G.R. —— Appeal dismissed. 
[SUPREME CourRT.] 

J. L. Kapur, M. Hidayatullah Ballabhdas Agrawal v. 

and Raghubar Dayal, 77. State of Bihar. 

and February, 1962. C.A. No. 379 of 1961. 


Bihar Sales Tax Act (XIX of 1947), sections 23 to 25—Petitions for Special Leave to 
appeal under Article 136 of the Constitution. 


This Court in Chimmonlall Rameshwarlall v. Commissioner of Income-tax (Central) 
Calcutta, A.I.R. 1960 S.C. 280, held that in cases where a reference is made to the 
High Court and the appeal is brought only against the order of the Income-tax 
Appellate Tribunal then the Supreme Court, if it interfered, would in fact be setting 
aside the judgment of the High Court without there being an appeal to this Court, 
and that this Court could not bypass the normal procedure which was to be adopted 
for the purpose. In a later judgment in Chandi Prasad Chokhani v. State of Bihar, 
(1962) 1 S.C.J. 138, a similar view was taken that as the assessee had not obtained 
Special Leave in respect of any of the orders passed by the High Court under section 
25 those orders became final and binding and the assessee could not be allowed to 
bypass or go behind the orders of the High Court and such exercise would be parti- 
es inadvisable in a case where the result may be a conflict of the decisions of two 
Courts of competent jurisdiction, which was contrary to the object of sections 23, 24 
and 25 of the Act. In this view of the law the appellant is not entitled to agitate 
the correctness or otherwise of the decision given by the Tribunal in regard to the 
questions which were agitated before the High Court and were decided against the 
appellant and against which no appeal has been brought. 


But he submits that there are three other questions which also arise, and on 
which the appellant wanted a reference to the HighCourt but which were not referred. 
It was open to the appellant to apply to the High Court for a reference under section 
25. That the appellant did not do, and it has not been shown that there was-an 
such breach of the rules of natural justice or violation of any principle of law which 
would be a good ground for our interference direct with the orders of the Board. of 
Revenue in an appeal under Article 136 of the Constitution, 
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S. K. Kapur and K. K. Fain, Advocates, for Appellants. 


D. P. Singh, R. K. Garh, M. K. Ramamurthi and S. C. Agarwal, Advocates of 
Messrs. Ramamurthi & Co., for Respondent. 


G.R. — Appeal dismissed. 
[SUPREME CourRT.] 
B. P. Sinha, C. J., J. L. Kapur, State of Rajasthan v. Mst. Vidhyawati. 
M. Hidayatullah, F. C. Shah and C.A. No. 263 of 1958. 


J. R. Mudholkar, 77. 
2nd February, 1962. 


Constitution of India (1950), Articles 294, 295, 300—Government of India Act, 1935, 
section 176 (1)—Section 32 of the Government of India Act, 1915. 

In India, ever since the time of the East India Company, the Sovereign has been 
held liable to be sued in tort or in contract, and the Common Jaw immunity never 
operated in India. Now that we have, by our Constitution, established a Republican 
form of Government, and one of the objectives is to establish a Socialistic State with 
its varied industrial and other activities, employing a large army of servants, there is 
no justification, in principle, or in public interest, that the State should not be held 
liable vicariously for the tortious act of its servant. This Court has deliberately 
departed from the Common Law Rule that a civil servant cannot maintain a suit 
against the Crown. In the case of State of Bihar v. Abdul Majid, (1954) S.C.R. 786 
this Court has recognised the right of a government servant to sue the Govern- 
ment for recovery of arrears of salary. When the rule of immunity in favour of 
the Crown, based on Common Law in the United Kingdom, has disappeared from 
the land of its birth, there is no legal warrant for holding that it has any validity in 
this country, particularly after the Constitution. As the cause of action in this 
case arose after the coming into effect of the Constitution, in our opinion, it would 
be only recognising the old established rule, going back to more than 100 years 
at least, if we uphold the vicarious liability of the State. Article 300 of the Constitu- 
tion itself has saved the right of Parliament or the Legislature of a State to enact 
such law as it may think fit and proper in this behalf. But so long as the ek 
lature has not expressed its intention to the contrary, it must be held that the law 
is what it has been ever since the days of the East India Company. 


G.C. Kasliwal, Advocate-General, for State of Rajasthan (H.R. Khanna, 
S.K. Kapur and P.D. Menon, Advocates, with him), for Appellant. 


S.N. Andley, Rameshwar Nath and P.L. Vohra, Advocates of Messrs. Rajinder 
Narain & Co., for Respondents. 


G.R. geet et l Appeal dismissed. 
[SUPREME Court. ] 

P.B. Gajendragadkar, A.K. Sarkar, Punjab National Bank 

and K.N. Wanchoo, FF. Ltd. v. K.L. Kharbanda. 

and February, 1962. C.A. No. 103 of 1961. 


Industrial Disputes Act (XIV of 1947), section 33-C (2)—All India Industrial Tribunal 
(Bank Disputes) Award known as Sastri Award—Industrial Disputes (Banking Companies) 
Decision Act (XLI of 1955)—Bastc Salary. 


We have already pointed out that it has been already held between this very 
bank and its workmen that Supervisors are workmen and therefore the Supervisor’s 
scale in this bank was a workmen’s scale ; therefore when the fixation of pay has 

. to be made under clause (7) we have to find out the corresponding workmen’s scale 
in the case of the respondent at a time before the Sen Award was made and that 
in our opinion can only be the Supervisor’s scale, for Supervisors have been held 
to be workmen between the parties to the present dispute. The fact that the Sastri 
Award. provided for a spetial pay for certain employees including Supervisors has 

_.0 relevance on the question of correspondence which has to be worked out under 

clause (7) in order to find out the basic pay for purposes of fixation. In view of 
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what we have said, the Supervisor’s scale being a scale for workmen in this bank, 
the respondent is right in his claim that his basic pay cannot be reduced below what 
it would be under a point-to-point adjustment on the corresponding scale which 
he was drawing before the Sen Award, in this bank as a workman. In this view 
of the matter the view taken by the labour Court is correct. Once the principle 
is fixed, there is no dispute as to the amount due to the respondent. 


A.V. Viswanatha Sastri, Senior Advocate, (Naunit Lal, Advocate, with him), for 
Appellant. 


S.T. Desai, Senior Advocate (Janardan Sharma, Advocate, with him), for 
Respondent. 


G.R. + Appeal dismissed. 
[SUPREME CouRT.] 

B.P. Sinha, C.F., K. Subba Rao, N. Rajagopala Ayyangar, Calcutta Gas 

GR. Mudholkar and T.L. Venkatarama Aiyar, JF. Co. (Proprietary) Ltd. v. 

5th February, 1962. State of W. B. 


C.A. No. 138 of 1961. 


Industries (Development and Regulation) Act (1951), section 20—Vires Constitution of 
es (795°): Article 246—Union Lists, Entries 7 and 52—State List Entries 24, 25, 26, 


plying its earlier decisions Raghubar Singh v. The State of Ajmer (1959) S.C.J. 
629: Apaly 1 S.C.R. (Supp.) 478 and State of Bihar v. Umesh Fhaa, A.I.R. 1962 
S.C. 50, the Court held that ancillary provisions enacted for carrying out the objects 
of a main Act would fall with the main Act on the ground that they were enacted 
only to subserve the purpose of the main Act. Section 20 of the Industries, 
Development and Regulation Act therefore, will not avail the appellant to question 
the validity of the State action. 


In the result, we agree with the High Court that the impugned Act was within 
the legislative competence of the West Bengal State Legislature and was validily 
made. 


M.C. Setaload, Attorney-General for India B.R.L. Iyengar and B.P. Maheshwari, 
Advocates, with him) , for Appellant. 

S.M. Bose, Advocate-General for the State, of West Bengal and B. Sen Senior 
Advocate (P.K. Chatterjee, S.C. Bose, Milon Bannerji and P.K. Bose, Advocates, 
with him), for Respondents Nos. 1 to 4. 


G.R. -— Appeal dismissed.. 

[SUPREME COURT. ] 
J-L. Kapur, K.C. Das Gupta Sita Ram v. 
and Raghubar Dayal, F}. State of Madhya Pradesh. 
5th February, 1962. Cr. As. Nos. 146-147 of 1960. 


C.P. & Berar Sales Tax Act (XXI of 1947) sections 10, 15 and 24—Section 26 (2) 
of the Central Sales Tax Act (LXXIV of 1956). 


The ground on which the High Court rejected the Reference was that in its 
opinion the appellants neither acted nor purported to act under any of the 
provisions of the C. P. & Berar Sales Tax Act when they filed false returns or 
produced false accounts and in fact they were rendering themselves liable to 
punishment under the provisions of section 24 of the Act. It observed : 

“The test whether an act is done or intended to be done under a certain law 
might well be whether the person who committed it can, if challenged, reasonably 
justify his act under any provision contained in that law”. This opinion is, in 
our view, not sustainable. When the appellants submitted their returns they 
did so under section 10 of the Act and when they produced their accounts they, 
did so under section 15 of the Act. Therefore both the making of the returns 
and production of the accounts were done under the Act and cannot be said to 
, be outside the pravisigns of the Act. L. 1... 
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In our opinion the High Court was in error in rejecting the Reference. The 
appeals are therefore allowed, the order of the High Court is set aside and the 
proceedings in the trial Court are quashed. 

G.C. Mathur, Advocate, for Appellants. 

ILN. Shroff, Advocate, for Respondent. 


G.R. ——— Appeals allowed. 
[SUPREME COURT.] 

S.K. Das, A.K. Sarkar, K. Subba Rao, Board of High School and 

K.N. Wanchoo, and N. Rajagopala Ayyangar, JJ. Intermediate Education, U.P., 

6th February, 1962. Allahabad. v. Ghanshyam Das Gupta. 


C.A. No. 132 of 1959. 

U.P. Intermediate Education Act (II of 1921)—U.P. Education Code—Powers of 
Administrative and quasi-judicial bodies. 

There is no doubt in our mind that considering the totality of circumstances 
the Committee has to act judicially when taking action under rule 1 (1). As to 
the manner in which it should give an opportunity to the examinee concerned to 
be heard, that is a matter which can be provided by Regulations or Bye-laws if 
necessary. As was pointed out in Local Government Board v. Alridge, L.R. (1915) A.C. 
120 all that is required is that the other party should have an PEA of ade- 
quately presenting his case, but what the procedure should be in detail will depend 
on the nature of the Tribunal. There is no doubt that many of the powers of the 
Committee under Chapter VI are of administrative nature; but where quasi-judicial 
duties are entrusted to an administrative body like this it becomes a quasi-judicial 
body for performing these duties and it can prescribe its own procedure so long 
as the principles of natural justice are followed and adequate opportunity of pres- 
senting his case is given to the examinee. It is not however necessary to pursue 
this matter further, for it is not in dispute that no opportunity whatsoever was given 
to the respondents in this case to give an explanation and present their case before 
the Committee. We are therefore of opinion that though the view of the High 
Court that the Committee was acting merely administratively when proceeding 
under rule 1 (1) is not correct, its final decision allowing the writ petition on the 
ground that no opportunity was given to the respondents to put forward their 
cases before the Committee is correct. 


Veda Vyasa, Senior Advocate (C.P. Lal, Advocate, with him), for Appellant. 
J.P. Goyal, Advocate, for Respondents. 


G.R. — Appeal dismissed. 

[SUPREME, COURT. ] 
B.P. Sinha, C.F., K. Subba Rao, N. Rajagopala Ayyangar, Dalbir Singh v- 
FR. Mudholkar and T.L. Venkatarama Aiyar, F}. State of Punjab. 
6th February, 1962. Cr. A. No. 102 of 1960. 


Pepsu Police (Incitement to Disaffection) Act (I of 1953), section 3—Whether ultra 
vires—Sectton 26 of the Pepsu Public Safety Ordinance (VII of Samoat 2006)— 
Patiala and East Punjab States Union Legislature (Delegation of Powers) Act, 1953—Consti- 
tution of India (1950) as amended by Constitution (First Amendment) Act—Article 19 (2). 

Applying its decision in Supreintendent, Central Prison, Fatehgarh v. Ram Manohar 
Lohia (1960) 8.C.J. 567 : (1960) M.L.J. (Crl.) 340 : (1960) 2 S.C.R. 821, the Court 
observed :— 

“ Keeping this exposition in mind, the question to be considered is whether 
the connection between what is prohibited or penalised by the impugned provision 
and public order, i. e., the ensuring of tranquility and orderly life is so remote or 
fanciful as to lead to an inference that there is no proximate connection between 
the two. We have no hesitation in answering this question against the appellants. The 
impugned enactment seeks to lay an embargo on certain activities in the interests 
of the Police service which is the arm of the State charged with the duty of ensuring 


and maintaining public order. The efficiency of tha. service aud its utility in 
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achieving the purpose for which it is formed and exists is sought to be secured by 
penalising attempts to undermine its loyalty and dissuading the members of that 
force from performing their functions and being avilable to the State as a disciplined 
body. Any breach in the discipline by its members must necessarily be reflected 
in a threat to public order and tranquility. If the Police force itself were indis- 
ciplined they could hardly serve as instruments for the maintenance of public order 
or function properly as the machinery through which order could be maintained 
among the general public. As we have pointed out earlier, learned Counsel did 
not seriously contest that the impugned provision in so far as it penalised the crea- 
tion of disaffection among members of the Police force or the incitement of the 
members of the Police force to withhold their services from the Government could 
properly be sustained as enacted “‘ in the interests of public order”. We consider 
that attempts to induce indiscipline among the Police do not stand on any different 
footing. We do not further consider well founded the submission of learned Counsel 
that the word ‘‘discipline ” or the pharase “ breach of discripline ” is vague. We 
therefore have no hesitation in rejecting this challenge to the validity of section 3 
of the impugned Act. 


Hardsv Singh and Y. Kumar, Advocates, for Appellants. 


S.M. Sikri, Advocate-General for State of Punjab, and N. S. Bindra, Senior 
Advocate (P.D. Menon, Advocate, with them), for Respondent. 


G.R. — Appeal dismissed. 
[SUPREME CourT. | 

S. K. Das, A.K. Sarkar, K. Subba Rao, Board of Revenue, U.P., 

K.N. Wanchoo and N. Rajagopala Ayyangar, FF. Allahabad v. Sardarni Vidyawatı. 

6th February, 1962. C.A. No. 29 of 1958. 


Stamp Act(II of 1899), section 33—U.P. Board of Revenue quasi-judicial body. 


We are therefore of opinion that, considering the totality of circumstances and 
the nature of the matter to be determined by the Board of Revenue under section 
56 (2), of the Stamp Act the Board has to act judicially when proceeding under 
section 56 (2) and must therefore on principles of natural justice give a hearing 
to the other party, namely the executant of the instrument. The Board of 
Revenue therefore acts as a quasi-judicial body under section 56 (2) and the res- 
pondents were entitled to a hearing. We therefore uphold the order of the High 
Court, though on a different ground. 


Veda Vyas, Senior Advocate (C.P. Lal, Advocate, with him), for Appellant. 
A. N. Goyal, Advocate, for Respondents. 


G.R. — Appeal dismissed. 

`B. P. Sinha, C.F., K. Subba Rao, Ramkrishna Ram Nath v. 

N. Rajagopala Ayyangar, J. R. Mudholkar Janpad Sabha. 
and T. L. Venkatarama Atyar, FÍ. C. As. Nos. 188-191 of 1956. 


ath February, 1962. 

Government of India Act, 1935, section 143 (2)—C.P. G Berar Local Self Government 
Act. 1920, repealed by C.P. & Berar Local Government Act, 1948—Amending Act of 1949 
— Article 228 of the Constitutton—Prooincial Legislatures right to legislate for the continuance 
of the tax. 

If we are right so far it would follow that in the exercise of this limited legislative 
power the Provincial islature would also have a right to legislate for the conti- 
nuance of the tax provided, of course, the other conditions of section 143 (2) are 
satisfied, viz., (1) that the tax was one which was lawfully levied by a local authority 
for the purpses of a local area at the commencement of Part III of the Government 
of India Act, (2) that the identity of the body that collects the tax, the area 
for whose benefit the tax is to be utilised and the purposes for which the utilisation 
is to take place continue to be the same and (3) the rate of the tax is not enhanced 
nor its incidence in any manner altered, so that it continues to be same tax. If 
as we have held earlier there is a limited legislative power in the Province to enact 
a law with reference to the tax levy su ag to gontinue it, the validity of the Act of 


80 


1949 which manifested the legislative intent to continue the tax without any break 
the legal continuity being established by the retrospective operation of the provision, 
has to be upheld. 

M.C. Setaload, Attorney-General for India and A.V. Viswanatha Sastri, Senior 
Advocate (7.V. Jakatdar and I.N. Shroff, Advocates, with them), for Appellant. (In 
C.A. No. 188 of 1956). 

H.N. Sanyal, Additional Solicitor-General of India (G.C. Mathur, Advocate, 
with him), for Respondent. (In C.A. No. 188 of 1956). 


JV. Fakatdar and I.N. Shroff, Advocates, for Appellants, (In C. As. Nos. 190 
to 191 of 1956). 

S.T. Desai, Senior Advocate (G.C. Mathur, Advocate, with him), for Respondent 
(In C.A. No. 190 of 1956). 


G.C. Mathur, Advocate, for Respondent (In C. As. Nos. 189 and 191 of 1956). 


G.R. ——— Appeals dismissed. 
[SUPREME CouRrrT.] 

P.B. Gajendragadkar, A.K. Sarkar, State of Uttar Pradesh v. 

and K.N. Wanchoo, FF. Lakshmi Ice Factory, Lucknow and another. 

ath February, 1962. C. As. Nos. 51 and 52 of 1961. 


U.P. Industrial Disputes Act (XXVIII of (1947)—Industrial Disputes (Appellate 
Tribunal) Act, 1950—Statutory Order—Standing Order. 

It seems to us that this contention of Mr. Agarwala is without any foundation. 
Section 6 when it requires that the Tribunal shall submit its award to the Govern- 
ment necessarily contemplates the making of the award. Neither section 6 nor 
any other provision in the Act provides how the award is to be made. Under 
section 3 (g) however the Government has power by general or special order to 

rovide for i-cidental or supplementary matters necessary for the decision of an 
industrial dispute referred for adjudication under any order made under section 3. 
The provision as to the pronouncement of the decision in open Court in clause 9(7) 
of the Statutory Order clearly is within the powers contemplated in section 3 (g). 
Section 6 does not prohibit the making of such a provision. Its main 
purpose is to direct that the Tribunal shall submit the award to the Government 
so that it may be enforced. It has nothing to do with the manner in which the 
Tribunal is to make its award. A rule duly framed under the Act requiring the 
Tribunal to pronounce its decision in open Court is therefore not in conflict with 
section 6. 

C.B. Agarwala, Senior Advocate (C.P. Lal, Advocate, with him), for Appellants 
-(in both the appeals). 

A.V. Viswanatha Sastri, Senior Advocates (K.L. Arora, Advocate, with him) 
for Respondent No. 1 (In both the appeals). 


G.R. — Appeals dismissed. 
[SUPREME CGourrT.] 

B. P. Sinha, C.F., K. Subba Rao, Atlas Cycle Industries Ltd., Sonepat v. 

N. Rajagopala Ayyangar, F. R. Mudhol- Their Workmen. 

kar and T. L. Venkatarama Ayyar, JJ. C.A. No. 188 of 1961. 


8th February, 1962. 

Industrial Disputes Act (XIV of 1947 , section 7 (3) (c)— Single Member Tribunal over 
sixty years of age—Invalid Reference—Articles 14, 165 and 217 of the Constitution. 

Approving the decision of the Punjab High Court in Prabhudayal v. State of 
Punjab, A.I.R. 1959 Pun. 460, the Court held that section 7 (3)(c) of the Industrial 
Disputes Act does not import any qualification based on the age of the person to be 
appointed, and that the appointment of Shri A. N. Gujral on 2gth August, 1953, 
who was over sixty years was valid under sectian 7 (3) (6). 


Br 


G. S. Pathak, Senior Advocate, (J. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of Messrs. F. B. Dadachanji & Co., with him), for Appellants. 


Bawa Shivacharan Singh and Janardan Sharma, Advocates, for Respondents. 


G.R. — Appeal dismissed. 
[SupREME CourT.] 

P. B. Gajendragadkar, Inder Lal v. Lal Singh. 

A. K. Sarkar and K. N. Wanchoo, FF. G.A. No. 280 of 1961. 


8th February, 1962. 
Representation of Peoples Act (XLIII of 1951), section 123 (4)—AScope. 


We are therefore, satisfied that the appellant is right in contending that the false 
statement of fact to which we have just referred constitutes a corrupt practice under 
section 123 (4) of the Representation of the People Act, 1951. In that view of the 
matter, it is unnecessary to consider whether the other impugned statements of fact 
also attract the provisions of section 123 (4). 


In the result, we must reverse the finding of the High Court that publication of 
the impugned pamphlets does not constitute a corrupt practice under section 123 (4). 
The result of this conclusion inevitably is that the election of Respondent No.1 must 
be declared to be invalid because there is no doubt that the corrupt practice proved 
in this case falls under section 101 (b) and is outside the purview of section 100 (2). 


G. S. Pathak and A. V. Viswanatha Sastri, Senior Advocates ( S. N. Andley and 
P. L. Vohra, Advocates of Messrs. Rajinder Narain &@ Co., with them), for Appellant. 
G. C. Mathur, Advocate (Amicus curiae), for Respondent No. 1. 


G.R. —— Appeal allowed. 
[Supreme Court.] 

S, K. Das, K. Subba Rao and Hoshiar Singh v. Gurbachan Singh. 

Raghubar Dayal, FJ. Cr. A. No. 187 of 1959. 


8th February, 1962. 
Contempt of Court—Gist of. 


By Majortty—Applying the decision in M. Y. Shareef v. The Hon’ ble Judges of the 
High Court of Nagpur, (1955) S.G.J. 54 : (1955) t M.L.J. (S.C.) 13 (1955) 1 S.G.R. 
757, the Court held that there cannot be both justification and apology in a charge of 
contempt. As to the first submission we may draw attention to the statements of 
Appellant No. 2 in paragraph 21 of his affidavit in which he said that so far as the 
respondent’s land was concerned, poe was delivered to Budh Singh, This 
statement of Appellant No. 2 clearly shows that the two appellants took the very 
action which was prohibited by the High Court by its order, dated 19th May, 1958. 
We are, therefore, unable to accept the submission that there was no foundation for 
taking action against the appellants for contempt of Court. 


Gopal Singh and P. D. Menon, Advocates, for Appellants. 
R. S. Gheba, Advocate, for Respondent No. 1. 


G.R. 


d 


Appeal dismissed. 

[SUPREME COoURT.] : 

P. B. Gajendragadkar, A. K. Sarkar National Union of Commercial 
and K. N. Wanchoo, FF. Employees v. M. R. Mehar, 

13th February, 1962. Industrial Tribunal, Bombay. 


The Bombay Incorporated Law Society, Intervener. 
G.A. No. 24 of 1961. 
Industrial Disputes Act (XIV of 194.7)—Does a Solicitor’s firm constitute any Industry 
within the meaning of the Act. | 
Considering its earlier decision in the State of Bombay v. The Hospital Mazdo 
Sabha, (1960) S.C.J. 679 : (1960) 2 S.G.R. 866, the Court held ‘‘therefore, o sh 
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opinion, it is difficult to accept the plea that a Solicitor’s firm carrying on the work 
of an Attorney is an industry within the meaning of section 2 (j) of the Industrial 
Disputes Act. There is no doubt that the words used in section 2 (j) are 
very wide, but as has been held by this Court in the case of Hospitals, it is 
necessary to draw a line in a fair and just manner putting some limitation upon the 
width of the said words and a working test has been enunciated in that behalf. The 
application of the said test to the facts in the present appeal leads to the conclusion 
that the work of solicitors which the respondents are carrying on as a firm is not an. 
industry under section 2 (J) of the Act. That is the view taken by the Bombay High 
Court and we think, that view is right. It may be added that the same view has 
been taken by the Calcutta High Court in the case of Brij Mohan Bagaria v. N. C. 
Chatterjee, A. I. R. 1958 Cal. 460 and D. P. Dunderdele v. G. P. Mukherjee, A. I. R. 
1958 Cal. 465. 

A, S. R. Chari, Senior Advocate, (K. R. Chaudhuri, Advocate, with him), for 
Appellants. 


S.T. Desai, Senior Advocate (V.F. Merchant, Advocate of Messrs. Gagrat & Co., 
with him), for Respondents Nos. 2 and 4 and the Intervener. 


G.R. — Appeal dismissed. 
[SUPREME COURT.] 

J. L. Kapur, A. K. Sarkar and Banwari v. State cf Uttar Pradesh. 
Raghubar Dayal, FJ. Cr.A. No. 80 of 1961. 


14th February, 1962. 

Penal Code (XLV of 1860), sections 302 and 307 read with section 34—Criminal 
Procedure Code (V of 1898), sections 233, 239. 

We therefore hold that though a Sessions Judge cannot try at one trial persons 
committed under different committal orders with respect to distinct offences whose 
joint trial is not warranted by the provisions of sections 234 to 239 of the Criminal 
Procedure Code, he is competent to try at one trial persons who can be tried at one ` 
trial under the provisions of those sections even if there had been separate committal 
orders. y 
We therefore hold that the trial of the appellants had been valid. 


The Courts below disbelieved Banwari’s version of the conversation with Lakhan 
Singh. Even if that conversation be believed, we do not think that that should have 
provoked him to such an extent that he should have fired at Lakhan Singh not only 
once, but alsoasecond time. There could be no justification for his firing at 
Bhagwan Singh who is not said to have given any provocation even. Banwari fired 
several shots at Bhagwan Singh. In th: circumstances, we do not see any reason to 
consider the sentence of death to be unjustified and to reduce it. 

So far as Ram Charan is concerned, we are of opinion that his conviction cannot 
be sustained. He did nothing at any of the three incidents. His conduct in remain- 
ing with Banwari hioughout cannot lead to any conclusion that he had common 
intention with Banwari to shoot at Lakhan Singh or Bhagwan Singh or Babu Singh 
and Narain Singh, what to say of his having a common intention with Banwari to 
commit the murder of the first two. 


We therefore dismiss the appeal of Banwari and allow the appeal of Ram 
Charan and acquit the latter of the offences he has been convicted of 


A, S. R. Chart, Senior Advocate, (O. P. Rana and K. K. Sinha, Advocates, with 
him), for Appellants. 


G. C. Mathur and C. P. Lal, Advocates" for Respondent. 
G.R. Order accordingly. 
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[Supreme Court.] 


S. K. Das, M. Hidayatullah and Comnissioner of Incoms-tax, Bonbay 
F. C. Shah, FF. City I, Bombay v. Shapoorji Pallonji Mistry. 
14th February, 1962. G.A. No. 420 of 1961. 


Income-tax Act (XI of 1922), sections 31, 33-B and 34. 
Questions referred to the High Court under section 66 (1) were : 


“ (1) Whether on the facts and in the circumstances of the case, the Appellate 
Assistant Commissioner was competent to enhance the assessment of the appellant 
for the assessment year 1947-48 by a sum of Rs. 40,000. 


(2) Whether on the facts and circumstances of the case the said sum of 
Rs.40,000 is a revenue receipt and assessable to tax in the assessment year 1944-48.” 


Considering its earlier decision in The Commissioner of Income-Tax v. Meo. 
Millan & Co., 1958 S.C.R. 689, 701,the Court held:—In our opinion, this Court 
must be held not to have expressed its final opinion on the point arising here, in 
view of what was stated at pages 709 and 710 of the Report. This Court, however, 
gave approval to the opinion of the learned Chief Justice of the Bombay High Court 
that section 31 of the Income Tax Act confers not only appellate powers upon the 
Appellate Assistant Commissioner in so far as he is moved by an assessee but also 
a revisional jurisdiction to revise the assessment with a power to enhance the assess- 
ment. So much, of course, follows from the language of the section itself. The 
only question is whether in enhancing the assessment for any year he can travel 
outside the record, that is to say, the return made by the assessee and the assessment 
order passed by the Income-tax Officer with a view to finding out new sources of 
income, not disclosed in either. It is contended by the Commissioner of Income-tax 
that the word “ assessment’? here means the ultimate amount which an assessee 
must pay, regard being had to the charging section and his total income. In this 
view, it is said that the words “ enhance the assessment” are not confined to the 
assessment reached through a particular process but the amount which ought to 
have been computed if the true total income had been found. There is no doubt 
that this view is also possible. On the other hand, it must not be overlooked that 
there are other provisions like sections 34 and 33-B, which enable escaped income 
from new sources to be brought to tax after following a special procedure. The 
assessee contends that the powers of the Appellate Assistant Commissioner extend to 
matters considered by the Income-tax Officer, and if a new source is to be considered, 
then the power of remand should be exercised. By the exercise of the power to 
assess fresh sources of income, the assessee is deprived of a finding by two Tribunals 
and one right of appeal. 


The question is whether we should accept the interpretation suggested by the 
Commissioner in preference to the one, which has held the field for nearly 37 years. 
In view of the porvisions of sections 34 and 33-B by which escaped income can be 
brought to tax, there is reason to think that the view expressed uniformly about the 
limits of the powers of the Appellate Assistant Commissioner to enhance the assess- 
ment has been accepted by the Legislature as the true exposition of the words of the 
section. Ifit were not, one would expect that the Legislature would have amended 
section 31 and specified the other intention in express words. TheIncome-tax Act 
was amended several times in the last 37 years, but no amendment of section 31 (3 
was undertaken to nullify the rulings, to which we have referred. In view of this, 
we do not think that we should interpret section 31 differently from what has been 
accepted in India as its true import, particularly as that view is also reasonably 
possible. 

K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate, with him), for 
Appellant. l 


R. F. Kolah and D. H. Dwarkadas, Advocates and S. N. Andley, Rameshwar Nath 
and P. L. Vohra, Advocates of M/s. Rajinder Narain & Co., for Respondent. 


G.R. —_— Appeal dismissed, 
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[SUPREME CovurtT.] 
J. L. Kapur, K. C. Das Gupta, and State of U.P. v. Shankar. 
Raghubar Dayal, FF. Cr. A. No. 206 of 1960. 
15th February, 1962. 
Penal Code (XLV of 1860), section 326 read with section 34—Criminal Procedure Code 
(V of 1898), section 423 and section 561-A. 
Considering earlier decisions in I.L.R. 16 Bom. 580; I.L.R.15 All.205; I.L.R.8 
All. 14 and I.L.R. 27 Cal.172, the Court held:—In our opinion the words of section 
423 (1) (b) of the Criminal Procedure Code are quite clear and the power of the 
Appellate Court to commit is not circumscribed to cases exclusively triable by a 
Court of Session and the High Court was in error in taking a contrary view. 
G. C. Mathur and C. P. Lal, Advocates, for Appellant. 


G.R. ——— Appeal allo wed. 
[SUPREME COURT.] 

J. L. Kapur, K. C. Das Gupta, Krishan Lal Dhawan, Jn re. 

and Raghubar Dayal, FJ. Cr. A. Nos. 196-197 of 1960. 


15th February, 1962. 

Penal Code (XLV of 1860), sections 120-B and 420—Prevenition of Corruption Act 
IT of 194.7), section 5 (1) (d) read with section 5 (2)—Section 350, Criminal Procedure Code 
y oe 1898)—Criminal Law Amendment Act (XLVI of 1952) and (II of 1956). 

Applying its earlier decision in Cr, A. No. 240 of 1960 decided on goth August, 
1961 (Pyare Lal v. The State of Punjab) the Court held that sub-section (3) of section 8 
of Act XLVI of 1952 did not contemplate that section 350, Criminal Procedure 
Code, becomes applicable to proceedings before a Special Judge. It further held 
that in the amendment made in the Criminal Law Amendment Act by Act II of 
1956 by which section 3 (a) was added to it making the provisions of section 350 of 
the Code applicable toa trial by Special ae has no retrospective effect. In 
this view of the matter, the conviction of the appellants must therefore be set 
aside. ‘The case will be disposed of in accordance with law. 
| AS. R. Chari, Senior Advocate (M. K. Ramamurtht, R. K. Garg, D. P. Singh and 
S. C. Agarval, Advocates of Messrs. Ramamurthi @ Co., with him), for Appellant (In 
Cr. A. No. 196 of 1960). 

N. S. Bindra, Senior Advocate (I. M. Lal and A. G. Ratnaparkhi, Advocates, 
with him), for Appellant (In Cr.A. No. 197 of 1960). 

H. R. Khanna, R. H. Dhebar and P. D. Menon, Advocates for Respondent (In 


both the Appeals). 
G.R. Conoiction set aside and remanded. 
SUPREME CourRT.] 
P. B. Gajendragadkar, A. K. Sarkar and The Fine Knitting Co. Ltd. v. 
K. N. Wanchoo, F7. The Industrial Court, Bombay. 
15th February, 1962. C.A. No. 306 of 1961. 
Bombay Industrial Disputes Acts, 1938 and (XIof 1947)—Cotton Textile (Control) 


Order, 1948. 

Whatever may be the background of the dispute and its genesis, it is clear beyond 
doubt that the way in which the appellant has treated its employees in spinning as 
distinguished from its employees in knitting leads very strongly to the inference that 
the appellant treated the two departments not as one unit but as separate units each 
one functioning on its own and independently of the other. 

It is in the light of these circumstances that the first and the second respondents 
were not impressed by the relevant factors on which the appellant relied in support 
of its plea of the unity of the two activities and came to the conclusion that the two 
activities were separate and as such, must be separately recognised under section 11, 
We do not see how the appellant can successfully challenge the correctness of this 
conclusion. Honorary Secretary, the South India Mill Owner Association v. The Secretary, 
Coimbatore District Textile Workers’ Union. C.A. No. 409 of 1960 decided on ist 
February, 1962, relied on. i 

J. P. Mehta and I. N. Shroff, Advocates, for Appellant. 

N. M. Barot, Secretary, Labour Association, for Respondent No. 3. 

G.R. E Order accordingly. 


{Supreme Courr.] `- 


P. B. Gajendragadkar, A. K. Sarkar, Izhar Ahmad Khau v. 
dt. N. Wanchoo, K.C. Das Gupta and Union of India. 
N. Rajagopala Ayyangar, FF. Petitions Nos. ror and 
16th February, 1962. 136 of 1959 and 88 of 1961. 


Citizenship Act (LVII of 1955 onstttutional validity—Sections 5 to g and 
Citizenship Rules—Foreigners Act (XXXI of 1946)—Article 19 (1 (e) of the Constitution. 

By Mayjortty.—In dealing with this question of Citizenship it may also be rele- 
vant to consider the practical aspect of the rule ; and that takes us to the procedure 
which has to be followed in Pakistan in obtaining a passport from the Government 
of that country for travel to India. One of the objects which the Act was incidentally 
intended to achieve was to meet the emergency which arose as a result of the parti- 
tion of the country into India and Pakistan, and the relevant rules are also primarily 
applicable to Indian nationals who on going to Pakistan obtained passport from 
the Government of that country. Now, it is not disputed that accordnig to 
the laws prevailing in Pakistan, a person is not entitled to apply for or obtain a 
passport unless he is a citizen of Pakistan under its Citizenship Act. Besides, the 
prescribed form of the application requires that the applicant should make a decla- 
ration to the effect that he is a citizen of Pakistan and the said declaration has to 
be accepted by the Pakistan authorities before a passport is issued. In the course 
of the enquiry as to the citizenship of the applicant, declaration by officials of Pakis- 
tan about the truth of the statement of the applicant are also required to be filed. 
‘Thus, the procedure prescribed by the relevant Pakistan laws es it abundantly 
clear that the application for the passport has to be made by a citizen of Pakistan 
it has to contain a declaration to that effect and the truth of the declaration has to 
be established to the satisfaction of the Pakistan Officials before a passport is granted. 
When a passport is obtained under these circumstances, so as the Pakistan 
Government is concerned, there can be no doubt that it would be entitled to claim 
the applicant as its own citizen. The citizen would be estopped from claiming 
against the Pakistan Government that the statement made by him about his status 
was unture. In such a case, if the impugned rule prescribes that the obtaining 
of a passport from the Pakistan Government by an Indian national, (which nor- 
mally would be the result of the prescribed application voluntarily made by him) 
conclusively proves the voluntary acquisition of Pakistani citizenship, it would be 
‘difficult to hold that the rule is not a rule of evidence. In our opinion it would be 
-pedantic and wholly unrealistic to contend that the rule in question does not purport 
to assess the probative value of fact “A” in the matter of proving fact * B” but 
imports considerations which are relevant to substantive law. Our conclusion, 
therefore, is that the impugned rule is a rule of evidence and falls within the scope 
‘prescribed by section 9 (2).. The challenge to its validity on the ground that it is 
a rule of substantive law must, therefore, fail. 

Therefore, having-regard to the scheme of the Act and the principles enunciated 
än its relevant sections, we do not think that it can be held that in enacting section 
9 (2), the Legislature thas abdicated its essential legislative function in favour of the 

e-making authority. That-is why our conclusion is that section g (2) is valid. 

Veda Vyasa, Senior Advocate (Naunit Lal, Advocate, with him), for Petitioner 
(In petition Nos, ror and 136 of 1959.) 

B. R. L. Iyengar and T.M. Sen, Advocates, for Respondent No. 1 (In Petition 
No. 101 of 1959). 

Dipak Datta Choudhari and T.M. Sen, Advocates, for Respondent No. 1 (In 
Petition No. 136 of 1959). 

B. K. B. Naidu and I. N. Shroff, Advocates, for Respondents Nos. 2 and 3 (In 
petitions Nos. 101 and 136 of 1959.) ` 

Daniel, A. Latif and Sardar Bahadur, Advocates, for Petitioner (In Petition 
No. 88 of 1961.) 

M—NR C 
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“= AY. Viswanatha Sastri, Senior Advocate (K.B. Metha and R. H: Dhebar, 
Advocates, with him), for Respondent No. 1 (In Petition No. 88 of 1961). 

BRL. Iyengar and R.H. Dhebar, Advocates, for Respondent No. 2 (In Peti- 
tion No. 88 of 1961). l 

GR: 


; Petitions dismissed. 
[SUPREME CouRrRrT.] 

P. B.. Gajendragadkar, A. K. Sarkar Mrs. Hem Nolini Judah v. 

and K. N. Wanchoo, FF. Mrs. Isolyne Sarojbashini Bose. 

16th February, 1962. G. A. No. 273 of 1959. 

Succession Act (XXXIX of 1925), section 213—Res judicata and —Necessity of 


a probate or letters of AdmintStration—Cwil Procedure Code (V of 1908), Order 17, rule 2. 


Section 213 of the Indian Succession Act clearly creates a bar to the establish- 
ment of any right under will by an executor or a legatee unless probate or letters 
of administration of the will have been obtained. It is now well-settled that it is 
immaterial whether the right under the will is claimed as a plaintiff or as a defen- 
dant’ in either case section 21 3 willbe a bar to any right being claimed by a person 
under a will whether as a plaintiff or as a defendant unless probate or letters of 
administration of the will have been obtained. 


' * In particular, learned counsel for the appellant relied on the order of the High 
Court dated December 17th, 1943, by which the application of the plaintiff res- 
dent for letters of administration of the will of Dr. Miss Mitter was dismissed. 
that case certain preliminary issues were framed one of which related to estoppel 
with respect to Mrs. Mitter’s right to this Popen What happened in that case 
was.that Mrs. Bose who had made the application did not appear and thereupon: 
her application was dismissed for that reason obviously under Order 17 rule 2 of 
the Code of Civil Procedure. In these circumstances there can be no question 
of res judicata as to the title to the property in dispute. The contention on this head 
roust therefore be rejected. 

“"“Sarjoo Prasad, Senior Advocate, (Mrs. E. Udayarathnam and S. S. Shukla, 

Advocates, with him), for Appellant. l 
C. B. Agarwala, Senior ļAdvocate (D. N. Mukherjee, Advocate, with him), fot 


Respondent No. 1. 


G.R. ro a ae Appeal dismissed. 

‘ [SUPREME Courr.| 
EK. Das, M. Hidayatullah Soorajmull Nagarmull v. 
and F. C. Shah, F7. Commissioner of Income-tax. 
19th February, 1962. C.As. Nos. 238 and 239 of 1961. 


Income-tax Act (XI 3f 1922), sections 39 and 66—Article 196 of the Constitution of 
India (1950). ` 

Distinguishing from the present appeal its earher decisions in 43 I.T.R. 498: 
(1955) I SCR. 941 : (1955) I MLT. (5.G.) 6o : and (1961) r S.C.R. 482 the 
Court held : “ If we proceed to hear the appeal against the order of the Tribunal 
after upholding the order of the High Court that no question of law arose out of 
the order of the Tribunal, it would be a departure from the well-settled‘rule that 
we ordinarily do not in exercise of our jurisdiction under Article 136, enter upon 
a reappraisal of the evidence on which the order of the Court or Tribunal is founded, 
The Legislature has expressly entrusted the power of appraisal of evidence to the 
Taxing authorities, and the decision of those authorities would ordinarilly be re- 
garded as final. ‘This is not to say that in a proper case this Court may not, in the 
interest. of justice when occasion demands it, review the evidence. The power 
of this Court under Article 136 is not restricted ; but it is only in very eae! 


of 
peciak 


cases that this Court enters upon appraisal of evidence in appeals filed with 
Leave and this case does not disclose any such exceptional circumstances, 
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-On this ground the appeals Nos. 238 and 239 of 1961 filed. by the assessees and 
the Commissioner against the order oi the Tribunal must fail and are dismissed 
with costs, l j 

R. FJ. Kolah, D. H. Dwarkadas and B. P. Maheshwari, Advocates, for Appellant 
(In C. A. No. 238 of 1961) and the Respondent (In C. A. No. 239 of 1961). 


K. N. Rajagopal Sastri, Senior Advocate, (D. Gupta, Advocate, with him), for 
Respondent (In C.A. No. 238 of 1961) and the Appellant (In C.A. No. 239 of 1961). 


G.R. i Appeals dismissed. 
[Supreme Court.] ica 

S. K. Das, M. Hidayatullah and Indore Malwa United Mills, Ltd. v. 

J. C. Shah, FF. Commissioner of Income-tax, Bombay. 

1gth February, 1962. G. As. Nos. 149-150 of 1961. 


Lncome-tax Act (XI of 1922), sections 4-A, 14, 24 and 664 (2)—Scope. 
The under-given two questions were referréd to the High Court : 


“1. Whether the loss of Rs. 519,590 of the year 1948-49 is liable to be set’ 
off against the assessee’s business income for the assessment years 1950-51 and 1951-52. 


“2. Whether the unabsorbed depreciation of the years 1948-49 and 1949-50 
is liable to be set off against the income of the assessee for the assessment years 1950-51 
and 1951-52?” ieee 


Reading the provisions in section 24 of the Income-tax-Act with the provisions 
in section 4 (1) fay and (c) and section 14 (2) (c) it seems clear to us that section 24 
(1) when it talks of profits or gains has reference to taxable profits or taxable gains; 
in other words, it has reference to such profits and gains as would have been: assess~ 
able in British India or the taxable territories. It has no ‘reference to income ac- 
cruing or arising without British India or without the taxable territories which 
were not liable to be assessed in the case of non-residents. We are further of the 
view that for determining the nature of the losses under consideration in the present.. 
appeals, the relevant year was 1948-49, the year in which the losses occurred and 
the High Court rightly took the view that for the application of sub-section (2) of 
section 24, the losses must be such losses as could have been set off under sub- 
section (1) of section 24. We agree with the view expressed by the High Court 
that the loss amounting to Rs. 5,19,590 was not such a loss as could ‘have ‘been 
set off either under sub-section (1) or sub-section (2) of section 24. 


R. J. Kolah, Advocate and 7. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates, of M/s. J. B. Dadachanji & Co., for Appellant (In both the 
Appeals). 


K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate, with him), for 
Respondent in both the Appeals), 


G.R. —— Appeals dismissed. 
[SuPREME CouRT.] 

B. P. Sinha, C.F., K. Subba Rao, a Amarsarjit Singh v. 

N. Rajagopala Ayyangar, 7. R. Mudholkar and State of Punjab. 

© styl. L. Venkatarama Ayyar, FF. Petitions Nos. 82 of 1960 & 148, 168, to 

20th February, 1962. 174 & 357 to 361 of 1961. 


Punjab Resumption of Jagir? Act, 1957, as amended in 1959—Status of Fagirdars~— 
Punjab Descent of Fagirs Act (IV of 1960)—Punjab Fagirs Act (V of 1941)—Vires— 
List 2 of Seventh Schedule, Entries 18 and 45 of the Constitution. 

If the principal legislation is intra vires, it is difficult to see how an amendment 
thereof with respect to matters properly pertaining to the subject-matter covered 
by it could be ultra vires. It is immaterial for the purpose of resumption, whether 
the lands sought to be resumed were granted by the State of Punjab as it is now consti- 
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tuted: or by any Government which preceded it. So long as the lands are within 
the State of Punjab, the legislature has full competence to enact a law providing 
for their resumption under Entries 18 and 45 of List II of Schedule VII of the Consti- 
tution of India. Indeed if the words “ made by or on behalf of the State Govern- 
ment” in section 2 (1) (a) had been omitted in the principal Act and “jagir” defined 
simply as “ any assignment of land revenue ”, the legislation would have been 
intra vires, and in that case the State could have resumed the jagirs by whomsoever 
they might have been granted. But it chose to add the words “ made by or on 
behalf of the State Government ”, and that gave occasion for the contention that 
the legislation did not in fact reach jagirs granted by the British Government. 
Then, with a view to clarify the position, and set the controversy at rest, the legis- 
lature intervened and enacted the amendment Act of 1959, inserting the impugned 
definition of “ State Government ”. We are unable to see what the lack of vires 
is under which this amendment suffers. We must reject this contention also. 


Thakur Amar Singhji v. State of Rajasthan, (1955) 2 S.C.R. 303: 1955 S.G.J. 
523, relied on. 

Achhru Ram, Senior Advocate, (Naunit Lal, Advocate, with him), for Petitioner 
{In Petition No. 82 of 1960) and the Appellant (In G.A. No. 50 of 1962.) 


I. N. Shroff, Advocate, for the Petitioners (In Petition No. 148 of 1961) and the 
Appellants (In C. As. Nos. 457 to 474 of 1961). 


Hardev Singh and Y. Kumar, Advocates, for Petitioners (In Petitions Nos. 168 
to 174 and 357 to 316 of 1961). 
C. K. Daphtary, Solicitor-General of India and K. L. Gosain, Senior Advocate 


(B. R. L. Iyengar, Lakshmi Chand and N. Shroff, Advocates, with them), for 
Appellants (In C. As. Nos. 453 and 456 of 1961). 

K. L. Gosain, Senior Advocate, (B. R. L. Iyengar, Lakshmi Chand and I. ~N. 
Shroff, Advocates, with him), for Appellant (In C.A. No. 454 of 1961). 

B. R. L. Iyengar, Lakshmi Chand and I. N. Shroof, Advocates, for Appellants (In 
C.A. No. 455 of 1961). a 

S. M. Sikri, Advocate-General for the State of Punjab and N. S. Bindra, Senior 
Advocate, (P. D. Menon, Advocate, with them), for Respondent (In all the Petitions 
and Civil Appeals). 

M. C. Setalvad, Attorney-General for India, (F. B. Dadachanji, C. CG. 
Mathur and Ravinder Narain, Advocates of M/s. J. B. Dadachanji & Co. with him), 
for Intervener No. I. 


K. L. Mehta, Advocate, for Intervener No. 2. 


G.R. — Petitions and appeals dismissed. 
[SUPREME Court.] 

S. K. Das, M. Hidayatullah and Gondhumogula Tatayya v. 

F. C. Shah, FJ. Penumatcha Anande Vijaya Venkatrama 

20th February, 1962. Timma Jagapathiraju. 


C.As. Nos. 631-645 of 1960. 


Madras Estates Land Act (I of 1908), section 3 (2}— ‘Estates ”—*“ Meaning of” 
——Minor Inams—Service Inams—Madras Estates Land (Amendment) Act, 1945. 


Referring to earlier decisions of the Madras High Court reported in (1915) 
I.L.R. 39 Madras 683: and (1943) II M.L.J. 289 the Court observed : 
“The reasons why the amendments became necessary have been explained in the 
Full Bench decision of the Madras High Court in Mantravadi Bhavanarayana v. 
Merugu Venkatadu, 1.L.R. (1954) Madras 116: (1953) 2 M.L.J. 748. 


“ The crucial test to find out whether the subject-matter of a grant falls within 
the definition of an estate under section 3 (2) (d) of the Act is whether at the time 
of the grant the subject-matter was a whole village or only a part of a village. If 
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at the time of the grant it was only a part of a’village, then the amending Act makes 
no difference to this and such a part would not be an estate within the meaning of 
the term. But if the grant was of the whole village and a named one, then it would 
be an estate. Learned Advocate for the appellants has referred us to the Mokhasa 
sanad of December 8, 1802. That sanad gives a list of villages of which Goteru 
is one. The argument of learned Advocate for the appellants is that the inam lands 
being within village Goteru, they also are “ estates ” within the meaning of section 3. 
(2) (d) read with Explanation (1). It appears to us that this argument is clearly 
‘erroneous. ‘here is no doubt that the Mokhasa grant isan estate within the 
meaning of section 3 (2) of the Madras Estates Land Act, and that is not disputed 
before us. That does not, however, mean that the minor inams would also consti- 
tute an estate within the meaning of section 3(2) (d).” 


R. Mahalingier and Ganpat Rai, Advocates, for Appellants (In all the appeals). 


A. V. Viswanatha Sastri, Senior Advocate, (T. V. R. Tatachari, Advocate, with 
him), for Respondents (In all the Appeals). 
R. ide feats 


G. Appeals dismissed. 
[SUPREME CourT.] 

J. L. Kapur, K. C. Das Gupta and Shambhoo v. 

Raghubar Dayal, F7, i ' The State of Uttar Pradesh. 

20th February, 1962. Gr. A. No. 108 of 1961. 


; Penal Code (XLV of 1860), sections 302 and 394 read with section 34—Arms Act, 
(XI of 1878), section 19 (F)—Appeal under Article 134 (1) (a) of the Constitution of 
India (1950)—Scope. 


The very fact that the Doctor used the word “bullets” in his statement in croés- 
examination shows that he understood the word to include pellet. Once that be- 
‘comes clear it appears to us that the Doctor’s evidence does not at all go against 
the prosecution case that the injuries were caused by one shot from a pistol. The 
absence of the ballistic expert’s evidence is therefore no reason to doubt the testi- 
mony of the eye-witnesses. . 


As this appeal is under Article 134 (1) (a) of the Constitution we have re-a prai- 
sed the evidence for ourselves and on such reappraisal have come to the See 
that the view taken by the High Court that persons claiming to be eye-witnesses. 
of the occurrence have told the truth and their evidence proves beyond reasonable 
doubt that the appellant committed the offence of murder punishable under sec- 
tion 302 of the Indian Penal Code by causing the death of Dulla and that he also 
committed an offence under section 304, Indian Penal Code and section 19 (f), Arms 

“Act, is correct. We are also of opinion that the High Court was right in passing 
the sentence of death under section 302 of the Indian Penal Code. 


A. S. R. Chari, Senior Advocate, (Amicus curie) (Udai Pratap Singh, Advocate 
at State expense, with him), for Appellant. - 
G. C. Mathur and C. P. Lal, Advocates, for Respondent. 


` 


G.R. — Appeal dismissed. 
[SUPREME CourT.] i ; 

P. B. Gajendragadkar, A. K. Sarkar, K. N. Wanchoo, Kamashwar Prasad v. 

K. C. Das Gupta and N. Rajagopala Ayyangar, F7. ` State of Bihar.. 

22nd February, 1962. G.A. No. 413 of 1959. 


7 Bihar Government Servants, Conduct Rules (1956), Rule 4-A—Validity of—Articles 
18, 19, 33, 300, 310 of the Constitution of India (1950). 
In our opinion, this argument even if otherwise possible, has to be repelled in: 
view of the terms of Article 33. That Article selects two of the services under the 
State members of the armed forces and forces charged. with the maintenance of” 
public order and saves the rules prescribeing the conditions of service in chat to 
them from invalidity on the ground of violation of any of the fundamental rights 
„guaranteed by Part III and also defines the purpose for which such abrogation, qr- 
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“restriction might take place, this being limited to ensure the proper discharge of 
duties and the maintenance of discipline among them. The Article having thus 
selected the services members of which might be deprived of the benefit of the funda- 
mental rights teed to other persons and citizens and also having prescribed 

- thelitnits“within Which such restrictions or abrogation might take place, we consi- 
der that other classes of servants of Government in common with other persons and 
other citizens of the country cannot be excluded from the protection of the nghts 

‘guaranteed by Part III by reason merely of their being Government servants and 
the nature and incidents of the duties which they have to discharge in that capacity 
might necessarily invelve restrictions of certain freedoms as we have pointed out 
in relation to Article 19 (1) (e) and (g). 

We would therefore allow the appeal in part and grant the appellants a declara- 
tion that rule 4-A in the form’in which it now stands prohibiting “ any form of de- 

““idtistration ” is violative of the appellants’ rights under Article 19 (1) (a) and (b) 
and should therefore be struck down. It is only necessary to add that the rule, in 
so far as it prohibits a strike, cannot be struck down since there is no fundamental 

.Tight.to resort to a strike. As the appellants have succeeded only in part, there will 
be no order as to costs in the appeal. 

- B. P. Maheshwari, Advocate, for Appellants. 

: w s$. P. Varma, Advocate, for Respondents. 

B. Sen, Senior Advocate (R. H. Debar, Advocate, with him),for Intervener No. 1. 

A. S. R. Chari, Senior Advocate, (M. K. Ramamurthi, R. K. Garg, D. P. Singh, 
and S. C.Agarwala, Advocates of M/s. Ramamurthi v. Co., with him,) for Intervener 
No. 2. 
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Appeal partly allowed. 

[SUPREME CourT.| 
_S. K. Das, M. Hidaydtullah and R. B. S. S. Munnallal v. 
DRIE. 7. C. Shah, F}. S. S. Rajkumar. 
“O * gard February, 1962. C. A. No. 130 of 1961. 


Hindu Succession Act (XXX of 1956), sections 14 to 16—Adoption by a Jain 
- widow unthout the authority of her husband—Meaning of word “possessed? in section 14— 
. Hindu'Women’s Right to Property Act of 1937). 
Relying upon its earlier decision Gumalapura Taggina Matada Kotturuswam v. 
Setra Veeravoa and others, (1959) S.C.J. 437: (1959) 1 An.W.R. (S.C.) 158 : (1959) 
-4-M.L.J. (S.C.) 158: (1959) 1 Suppl. S.C.R. 968, the Court held that “ The word 
“€ possessed ” in section 14 is used in a broad sense and in the context means the 
“state of owning or having in one’s power.” 
___ It is true that under the Sastric Hindu Law, the share given to a Hindu widow 
> On partition between her sons or her grandsons was in lieu of her right to maintenance. 
She was not entitled to claim partition. But the Legislature by enacting the Hindu 
‘. Women’s Right to Property Act, 1937, made a significant departure in that branch 
~of the law ; the Act gave a Hindu Widow the same interest in the property which her 
husband had at the time of his death, and if the estate was partitioned she’ became 
owner in severalty of her share, subject of course to the restrictions on disposition 
and the peculiar rule of extinction of the estate on death actual or civil. “It can- 
not be assumed having regard to this development that in enacting section 14 of 
the Hindu Succession Act, the Legislature merely intended to declare the rule enun- 
ciated by the Privy Council in Pratapmull Agarwala and another v. Dhanabati Bidi and 
- others, L.R. 63 I.A. 33 : 70 M.L.J.: 296. 


Referring to many cases decided by the different High Courts and the Privy 
_foungil: the. Court held : “A review of the cases decided by different Courts 
` clearly shows that the custom is generally applicable to Jains all over India, except 
. domiciled in, Madras and the Punjab. The decisions in all these cases proceeded 
‘mot upon ‘any custom peculiar to the locality, or to the sect of Jains to which they 
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belonged, but upon the view that being Jains, they were governed by the custom 
which had by long acceptance become part of the law applicable to them. It 
is well-settled that where a custom is repeatedly brought to the notice of the Courts 
of a country, the Courts may hold that custom introduced into the law without the 
necessity of proof in each inlividual case. (Rama Rao v. Raja of Pittapur, .L,R...45 
LA. 148: 35 M.L.J. 392. E 


M. C. Setalvad, Attorney-(General for India and S.T. Desai, Senior Advocate 
(J.B. Dadachanji, O.C. Mathur and Ravinder Narain, Advocates of M/s. J-B. 
Dadachanji v. Co., with them), for Appellants. s: su 19 rr. 

Sarjoo Prasad, Senior Advocate (G.C. Mathur, Advocate; with him), for Res- 
pondents Nos. 1 and 2. 

Ganpat Rai, Advocate, for Respondent No. 3. 1%- 


G.R. — Appeal partyly allowed. 
[SUPREME CouRT.] ° 
S.K. Das, J.L. Kapur, P.B. Gajendragadkar, Commissioner of 
A.K. Sarkar, K. Subba Rao, K.N. Wanchoo and Income-tax, Bombay City`I. “v. 
N. Rajagopala Ayyangar, Ff. '* ' Bai Shirmbai K. Kooka. 

23rd February, 1962. : _7 + GA, No. 133 of 195 8% 


Income-tax Act (XI of 1922), section 66 (1)}—Fictional sale or potential profits whether 
daxable—Real or actual profits. ie 

By Majority—Approving a majority decision in Sir Aikabhat Premchand v. Com- 
' missioner of Income-tax (Central) Bombay, 1954 S.C.R. 219: (1953) S.G.J. 721: 
(1953) 2 M.L.J. 810, the Court held. 

We agree with the High Court that in this respect there is a vital difference 
between the problem presented by Kikabhat’s case and the problem in the present 
case. We further agree with the view expressed by the High Court that the ratio 
„in Kikabhat’s case need not necessarily be extended to the very different problem 
` presented in the present case, not only because the facts are different, but becaltise 
there is an appreciable difference in principle. The difference lies in this: in 
one case there is no question of any business sale or actual profits and in the other 
admittedly there are profits liable to tax, but the question is how the profits should 
be computed. We must, therefore, overrule the first two arguments of-the learned 
Additional Solicitor-General that the distinction drawn by the High Court: between 
Kikabhat’s case and the present case is not warranted on principle and that the ratio 
of the decision in Ktkabhai’s case must necessarily apply to the present case also. 

In an earlier part of this judgment we have taken pains to point out the, dis- 
tinction between Avtkabhai’s case and the case under our consideration. In view 
of that distinction, we do not think that it is really necessary in the present case-to 
re-examine the ratio of the decision in Ktkabhat’s case. What then is the basis for 
computing the actual profits in the present case? We think that the basis must be, 
as the High Court has put it, the ordinary commercial principles on which actual 
profits are computed. e think that the approach of the High Court was correct 
and normally the commercial profits out of the transaction of sale of an article 
must be the difference between what the article cost ‘the business and what it fetched 
on sale. oe 

‘for these reasons we hold that the answer given by the High Court to the 
' question of law referred to it was correct. The appeal accordingly fails and is 
dismissed with costs. iih Sills 
: H.N: Sanyal, Additional Solicitor-General of India and K. N. Rajgopal Sastri, 
Senior Advocate (R.H. Dhebar and P.D. Menon, Advocates, with them), for 
Appellant. San 

N.A. Palkhivala, Senior Advocate, (B.K.B. Naidu and I.N. Shroof! Advocates, 
with him), for Respondent. i E 
GR. . ——— E l Appeal dismissed. 
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: [SUPREME ' COURT.] i ; 
S.K. Das, M. Hidayatullah Kanji Manji v. 


and 7.C. Shah, JF. The Trusteesof the Pert of Bombay. 
auth February, 1962. C.A. No. 302 of 1961. 


Bombay Rents, Hotels and Lodging Houses Rates (Control) Act (LVII of 1947), sec- 
tion 4— Jurisdiction of the Court of Small Causes or of the Bombay City Civil Court—Mean- 
ing of Premises—Amendment of section 4 by addition of sub-section (4) (a). 


In our opinion though section 4 of Bombay Rents, Hotels and Lodging Houses 
Rates (Control) Act is far from clear, the meaning given by the learned Chief Justice 
is the only possible meaning, regard being had to the circumstances in which this 
sub-section came to be enacted. Those circumstances were: In a case in which 
the holder of the land from a local authority was seeking to evict his sub-tenants it 
was held by the Bombay High Court that the matter was governed by the Rent 
‘Control Act. This Court held that sub-section (1) applied and the suit was not 
governed by the Rent Control Act. The amendment was enacted to cut down 
by a definition the operation of the words “ any premises belonging to the Govern- 
ment or a local authority ”, by excluding only buildings which were occupied by 
*sub-tenants even though the buildings belonged to the Government or continued 
to belong to it. Clause (b) of sub-section (4) excluded also section 15, which pro- 
‘hibited sub-letting by a tenant. That, however, was limited to the case of buildings 
only, and did not apply to the case of land. In this situation, any action by the 
Government or the local authority in respect of land falls to be governed by sub- 
section (1) and not sub-section (4) (a), and sub-section (1) puts the case in relatiom 
to land entirely out of the Rent Control Act. The net result, therefore, is that if 
Government or a local authority wants to evict a person from the land, the provi- 
sions of the Rent Control Act do not come in the way. For the same reason, the 
suit for ejectment does not have to be filed in the Court of ‘Small Causes, as 
required by thé Rent Control Act but in the City Civil Court, as has been done in 
this case. 


B. Sen, Senior Advocate (Z.N. Shroof, Advocate, with him), for Appellant, 


M.C. Setalvad, Attorney-General (B.: Parthasarthi, Advocate and J.B 
Dadachanji, O.C. Mathur and Ravinder Narain, Advocates of M/s. J.B. Dadachanjt 
& Co., with him), for Respondents. l 


> GR. — Appeal dismissed. 
[SUPREME GOURT. ] È 

B.P. Sinha, C.F., K. Subba Rao, Income-tax Officer, North Satara, v. 

N. Rajagopala Ayyangar, F.R. Mudholkar and Arvind N. Mafatlal. 

T.L. Venkatarama Atyar, JJ. C. As. Nos. 502-05 of 1960. 


27th February, 1962. 


Income-tax Act (XI of 1922), sections 16, 18, 23-4; 34, 35—Articles 226 and 227 
of the Constitution of India. 


In our opinion, however, the appeals have to be dismissed on a short ground 
which does not involve any consideration of the correctness of the construction 
adopted by the High Court, of section 16 (2) of the Income-tax Act. This Court 
has held in Howrah Trading Co., Ltd. v. The Commissioner of Income-tax, Calcutta, 
(1959) 2 Suppl. S.C.R. 448 : (1959) S.C.J. 1133 that it is only the registered share- 
holder who is entitled to the benefit of the credit for tax paid by the company under 
section 18 (5) as well as the corresponding grossing up under section 16 (2). Om 
that basis the only persons who were entitled to be treated as shareholders to whonr 
the provisions of sections 16 (2) and 18 (5) of the Income-tax Act were attracted 
were the three partners in whose names the 40 shares stood registered, as detailed 
earlier. An error had therefore been commited by the Income-tax:Officer in 
treating the registered Firm as the owner of the shares in respect of the entire number 
of 40 shares. It was not this initial and fundamental error that was sought to be 
rectified by the proceedings under section 35; but the removal of an anomaly 
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in that error which continued to be affirmed ; in other words the object of the- 
proceedings under section 35 was to carry out to its logical conclusion the error which: 
had been committed in the order of assessment dated October 12, 1955, passed! 
after invoking the provisions of section 34 We consider the submission of learned’ 
counsel for the re-spondents that the Income-tax Officer had jurisdiction under 
section 35 to rectify errors but not to effect merely re-adjustmentsso as to avoid. 
illogicalities in an error which is still permitted to continue is well-founded. 


ND. Karkhanis and P.D. Menon, Advocates, for Appellant (In all the four- 


Appeals). 
S.T. Desai, Senior Advocate (LN. Shroof, Advocate, with him), for Respondents. 
(In all the four Appeals). 


G.R. Appeals dismissed... 


[SUPREME COURT. ] 


B.P. Sinha C.F., K. Subba Rao, R.C. Jall Parsi v.. 
N. SEP Ayyangar, F.-R. Mudholkar and Union of India. 
L. Venkatarama Ayar, JJ. G.As. Nos. 183 and 184 of 1959- 


27th February, 1962. 


Practice—Supreme Court—Appeal—Points not disclosed in statement of case—Will' 
not be allowed to be urged. 


The object of the statement of case is not only to enlighten the Court on the 
questions that would be raised before it, but also to enable the opposite party to» 
know beforehand the arguments he would have to meet and to prepare his case. 
That the statement of case should be complete and full is also emphasized by the 
fact that under the Schedule of Fees, a decent fee is prescribed to the junior and senior- 
Advocates for preparing the same. But we regret to observe that sufficient care 
is not: being a in the preparation of the statement of case as contemplated by 
the said Rules. The Advocates at the time of preparing the case, read their brief 
thoroughly, decide for themselves the, questions that will be raised .and express 
them clearly therein. Any dereliction of this obvious duty cannot easily be over- 
looked. This Court, therefore, ordinarily will not allow counsel at the time of” 
hearing an appeal to raise questions not disclosed in the statement of case. There 
are no exceptional circumstances in this case for us to depart from that salutary 
practice and we, therefore, cannot allow the appellant to raise these two questions 
before us: 


Following its earlier decision in Hansraj Moolji v. The State of Bombay, (1957): 
S.C.J. 397: (1957) M.L.J. (Crl.) 355 + (19 (1957). S.G.R. 634 :5.C.J. the Courts. 
held : “It follows from this decision that the Ordinance promulgated on August 
26, 1944, was a permanent one and would continue to be in force till it was. 
repealed. ”—* Tf so, it follows that the repealed Ordinance, to the extent saved, 
continued to have force under Article 372, of the Constitution until it was altered, 
repealed or amended by competent Legislature. It cannot, therefore, be said 
that the coal cess was levied or collected without the authority of law.” 


“ The Central Government was legally competent to evolve a suitable machi- 
nery for collection without disturbing the essencr of the tax or ignoring the rational 
connection between the tax and the person, on whom it is imposed. We hold that. 
the machinery evolved under the Rules for collection of the duty satisfies the said. 
conditions and therefore the ibility of the tax at the destination point in the 
hands of the consignee oa e be questioned.” 


A.V. Viswanatha Sastri, Senior Advocate (F.B. Dadachanji, Advocate, with. 
him), for Appellant (In C.A. No. 183 of 1959) and Respondent No. 2 (In G.A.. 
No. 184 of 1959). 

B. Sen, Senior Advocate, (Z.N. Shroof, Advocate, with him), for Appellant (Im 
C.A. No. 184 of 1959) and Respondent No. 2 (In C.A. No. 183 of 1959). 


94 
C.K. Daphtary, Solicitor-General of India (Y. Kumar and P. D. Menon, 
Advocates, with him), for Respondent No. 1 (In both the Appeals. 


G.R. —— C.A. No. 183 of 1959 dismissed. 
C.A. No. 184 of 1959 allowed. 


S.K. Das, M. Hidayatullah and K. Simrathmull v. 
J.C. Shah, FJ. Nanjalingiah Gowder. 
28th February, 1962. C.A. No. 8 of 1960. 


Contraci—Specific performance—Plaintiff taking document of sale when only a loan was 
intended—Effect. 

Following the majority decision of Federal Court reported in 1949-50 F.C.R. 
537: 1950 S.C.J. 1, the Court held that the decree passed by the High Court must 
therefore be set aside and the decree passed by the trial Court restored. But 
the property in dispute is valuable. Even on the defendant’s case it was on the 
date of the institution of the suit worth Rs. 15,000. The defendant purchased it 
only about a year and seven months prior to the date of the institution of the suit 
for Rs. 1,500. He appears to have overreached the plaintiff and taken a docu- 
ment of sale conveyed the property when a mere loan was intended on the security 
of the property. It is unfortunate, having regard to the provisions of section 58 
(c) of the Transfer of Property Act, ‘that the plaintiff is debarred from proving that 
the transaction was in the fiature of a mortgage. In the circumstances, we direct 
that there will be no order as to costs throughout. 


Bhawani Lal and P.C. Agarwala, Advocates, for Appellant. 


R. Ganapathy Iyer and R. Thiagarajan, Advocates, and G. Gopalakrishnan, Advocate 
of M/s. Gagrat & Co., for Respondent. 


G.R. sheds Appeal allowed. 


' [SUPREME Court. | 
B:P. Sinha, C.F., F.L. Kapur, M. Hidayatullah, Orient Weaving Mills (P) Ltd. v. 
F.C. Shah and F.R. Mudholkar, JJ. Union of India. 
28th February, 1962. Petition No. xro of 1961. 


Central Excised and Salt Act (I of 1944), section 37—Central Exiises’ Rules, 1944 
(1960) Rule 8 and the notifications thereunder—Articles 14 and 19 of the Constitution. 


In our opinion, there is no substance in either of the two contentions. Rule 8 
is as much a part of the statute as section 37 (2), clause (xvii) of Act I of 1944. It 
is always open to the State to tax certain classes of goods and not to. tax others. 
The legislature is the best judge to decide as to the incidence of taxation, as also as 
to the amount of tax to be levied in respect of different classes of goods. The Act 
recognises and only gives effect to the well-established principle that there must 
be a great deal of flexibility in the incidence of taxation of a particular kind. It 
must very from time to time, as also in respect of goods produced by different pro- 
cesses and different agencies. 


Hence, the exemption granted is within the terms of the roians aforesaid, 
which have effect as if enacted as a part of the Statute. The vires of the Statute, as 
already indicated, has not been questionea. 


A.V. Viswanatha Sastri, Senior Advocate (R. Gopalakrishnan, Advocate, with 
him) for Petitions. 


K.N. Rajagopal Sastri, Senior Advocate (Mjs. P.K. Chatterjee and P.D. Men, 
‘Advocates, with him), for Respondents. 


G.R. = Petition dismissed. 


val 
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[Supreme Courr.] 


JL. Kapur K.C. Das Gupta and State of Maharashtra v. 
Raghubar Dayal, 77. Laxman Jairam., 
16th February, 1962. Cr. A. No. 58 of 1961. 


_ Bombay Prohibition Act (XXV of 1949) as amended section 66 (b}—Onus—Examt- 
nation of accused under section 342, Criminal Procedure Code (V of 1898). 


Distinguishing its decision in C.S.D. Swamy v. The State, (1960) 8.C.J. 160: 
‘(1960) M.L.J. (Crl.) g1 : (1960) 1 S.C.R. 461, 471 the Court observed “ All that 
the learned Judge there meant to say was that the evidence of the statement of the 
accused in the circumstances of that case was not sufficient to discharge the onus 
but that does not mean that in no case can the statement of an accused person be 
.taken to be sufficient for the. purpose of discharging the onus if a statute places the 
onus on him. Under section 342 of the Criminal Procedure Code the Court has 
the power to examine the accused so as to enable him to explain any circumstance 
-appearing in evidence against him. Under sub-section (3) of that section the answers 
given by an accused person may be taken into consideration in such enquiry or 
trial. The object of examination under, section 342 therefore is to give the accused 
an opportunity to explain the case made against him and that statement can be 
„taken into consideration in judging the innocence or guilt of the person so accused. 
“Therefore if the Courts below have accepted this explanation it must be held that 
the respondent has discharged the onus which was, placed on him by section 66 
42) of the Bombay Prohibition Act.. 


R.H. Dhebar, Advocate, for Appellant. 
G.R. — Appeal dismissed. 


[SUPREME CouRT.] 
B. P. Sinha, C.J., K. Subba Rao, State of Assam 
N. Rajagopala Ayyangar, v. Tulsi Singh. 


J. R. Mudholkar and C.A. No. 14 of 1962. 

T. L. Venkatarama Atyar, F]. , 

1st March, 1962. 

Northern India Ferries Act (1878), sections 4, 8, 12 and Rules framed thereunder. 

Applying its earlier -decision in Veerappa Pillai v. Raman & Raman Ltd., (1952) 
‘1 MLL. J. 806: (1952) S.C.J. 261 : (1952) S.C.R. 583, the Court held that the order 
sof the High Court, in so far as it declared the rights of the highest bidder, is erroneous. 
But, in view of the fact, that the lease was only for the period 1961-62 and that would 
-shortly be expiring, there is no need to direct a fresh consideration of the matter 
iby the authorities. In the result, the appeal is dismissed. 


' Naunit Lal, Advocate, for Appellant. 


GR. __— Appeal dismissed. 

[SUPREME Court. |] 
..S. K. Das and J. C. Shah, FJ. The Fazilka Electric Supply Co., Ltd. v. 
1st March, 1962. Commr. of Income-tax. 


C.A. No. 183 of 1961. 


Income-tax Act (XI of 1922), section 10 (2) (vii)—Electricity Act (1910), sections 3, 5, 
“7, 8 and 10. 

The following: question of law was referred to the High Court ‘“ Whether on 
the facts and in the circumstances of this case, and on a true interpretation of section 
7 (1) of the Indian Electricity Act and clause 9 of the Fazilka Electric Licence, 1934, 
the transaction, by which the Government acquired the undertaking, could be 
regarded as a sale within the meaning of section 10 (2) (vii) of the Income-tax Act ? ” 


Held :We are, therefore, of the opinion that the High Court correctly answered 
‘the question referred toit. There was a sale in the present case of the building, machi- 
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nery and plant within the meaning of clause (vii) of section 10 (2) of the Income-tax 
Act. In view of this conclusion it is unnecessary to deal with a somewhat larger 
question which was canvassed before us on behalf of the respondent that section 10 (2} 
(vii) of the Income-tax Act is attracted even to a compulsory sale. Nor do we con- 
sider it necessary to examine the decisions bearing upon the question whether a 
compulsory transfer to and vesting of property in Government, constitute a sale 
within the meaning of the relevant provisions of the Indian or English Statute. It is 
sufficient to point out that Calcutta Electric Supply Corporation v. Commissioner of Income~ 
tax, West Bengal, (1951) 19 I.T.R. 406,related to a transaction by which Government. 
acquired the plant, etc., and it was held that such acquisition could not be regarded 
as a sale within the meaning of section 10 (2) (vii) of the Income-tax Act. 


S. K. Kapur, Bishambar Das and K. K. Fain, Advocates, for Appellant. 


K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate, with him), for 
Respondent. 


G.R. — Appeal dismissed. 

[SUPREME CouRrT.] 
P. B. Gajendragadkar and Management of the D. C, M. Chemical 
K. N. Wanchoo, F]. Works v. Their Workmen. 
1st March, 1962. C.As. Nos. 4 and 5 of 1962.. 


Industrial Disputes Act (XIV of 194.7}—Wage—Structure, etc., of a subsidiary Company.. 


Applying its decision in Fine Knitting Co., Ltd., v. Industrial Court, Bombay (C.A.) 
No. 306 of 1961 decided on 15th February, 1962, the Court held: ‘We are of opinion, 
therefore, that the ratio of the decision in the Fine Knitting Co.’s case applies to the 
facts of this case and it must be held that the chemical works is an independent unit 
and therefore in fixing the wage structure, etc., we have to look to the position of the 
chemical works only and cannot integrate it with other units and consider its wage 
structure, etc., on the basis of such integration. 


- A. V. Viswanatha Sastri, Senior Advocate (A. N. Sinha and S. Venkata Krishnan,. 
Advocates, with him), for Appellant (In C.A. No. 4 of 1962) and the Respondent 
(In C.A. No 5 of 1962). l 


A. S. R. Chari, Senior Advocate, (R. K. Garg, D. P. Singh, S. C. Agarwala and: 
M. K. Ramamurthi, Advocates of Messrs. Ramamurthi & Co., with him), for Respon- 
dents (In C.A. No. 4 of 1962) and Appellants (In C.A. No. 5 of 1962). 


G.R. Appeal partly allowed.. 


[SUPREME CouRT.] 


B. P. Sinha, C.F., F. L. Kapur, - Chunilal Metha & Sons Ltd. v. 
M. Hidayatullah, F. C. Shah Century Spg. and Manufacturing Co., Ltd. 
and 7. R. Mudholkar, J}. G.A. No. 417 of 1957. 

5th March, 1962. i 


Civil Procedure Code (V of 1908), section 110—Scope—Articles 133 (1) of the Constitu- 
tion of India (1950) —Substantial question of law—Whether the construction of the Managing 
Agency Agreement ‘ts a substantial question of law—Sections 73 and 74 of the Contract Act 
(IX of 1872). 


Considering the follo decisions (1948) Bom.L.R. 744 ; (1926-27): 
L.R. 54 LA. 126, LL.R. (194 Nag. 224 and I.L.R. (1952) Mad. 264, the. 
Court held: “We are in general agreement with the view taken by the Madras. 
High Court and we think that while the view taken by the Bombay High Court is 
aaa narrow the one taken by the former High Court of Nagpur is too wide. The 
proper test for determining whether a question of law raised in the case is substantial 
would, in our opinion, be whether it is of general public importance or whether it. 
directly and substantilly affects the rights of the parties and if.so whether it is either 
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an open question in the sense that it is not finally settled by this Court or by the Privy 
‘Council or by the Federal Court or is not free from difficulty or calls for discussion 
‘of alternative views. If the question is settled by the highest Court or the general 
principles to be applied in determining the question are well-settled and there is a 
mere question of applying those principles or that the plea raised is palpably absurd 
the question would not be a substantial question of law.” 


“ Applying these tests it would be clear that the question involved in this appeal, 
that is, the construction of the Managing Agency agreement is not only one of law 
but also it is neither simple nor free from doubt. In the circumstances we have no 
hesitation in saying that the High Court was in error in refusing to grant the appellant 
a certificate that the appeal involves a substantial question of law. It has to be borne 
in mind that upon the success or the failure of the contention of the parties, they 
‘stand to succeed or fail with respect to their claim for nearly 26 lakhs of rupees. ” 


N. A. Palkhivala, Senior Advocate (J. B. Dadachanjt, Advocate and S. N. Andley, 
Rameshwar Nath and P. L. Vohra, Advocates of Messrs Rajinder Narain & Co., with 
him), for Appellants. 


M. C. Setalvad, Attorney General for India, (R. J. Joshi and B. P. Maheswari, ` 
“Advocates, with him), for Respondent. 


Porus A. Mehta and R. H. Dhebar, Advocates, for Intervener. 
G.R Appeal dismissed. 


! 
[SUPREME CouRT.] 


-B.P. Sinha, C.F., K. Subba Rao, N. Rajagopala Ayyangar, The Management of 
GR. Mudholkar and T.L. Venkatarama Aiyar, FF. Indian Cable Co., Ltd., 
5th March, 1962. Calcutta v. Its Workmen. 


G.A. No. 402 of 1961. 
Industrial Disputes Act (XIV of 1947), section 10 (1) (d) sections 25-A (2), 25-C, 
25-D and 25-G, ° 
The reference for adjudication to the Industrial Tribunal, Punjab, under sec- 
tion 10 (1) (d) of the Industrial Disputes Act was in these terms : 


. “ Whether the retrenchment of the following workmen of Ambala Branch of 
the Indian Cable Company, Ltd. is justified and legal under the provisions of 
section 25-G of the Industrial Disputes Act, 1947, and whether the seniority of 
workmen in all the branches of the company was pooled for the purpose of effecting 
retrenchment? If not, to what relief are the following workmen entitled ?” 


Applying the decision of the Bombay High Court in Lalbhai Tricumlal Mills 
Lid. v. Vin and others, (1956) 1 L.L.J. 557, 558, the Court eld :—In our opinion, these 
principles are applicable for deciding which of the State has jurisdiction to make a 
‘reference under section 10 of the Act. 


Approving the decision of the Bombay High Court in Tulsidas Khimji v. F, 
_Jecjeebhoy, (1960) 19 F.J.R. 396 the Court observed that in Tulsidas Khimji’s case the 
‘question was whether four departments of a business establishment in the city of 
Bombay were distinct industrial establishments within section 25-G and it was held 
that as there was no functional integrality between them, they should be held to be 
-different establishments, notwithstanding they were located in the same place. 
And in this case the branches are located in diff:rent places and there is also a 
‘lack of functional integrality. We are of opinion that each branch is a separate 
‘industrial establishment. 


On this finding it follows that the dispute of the respondents is an industrial 
‘dispute as defined in section 2 (k) as that has been raised by the majority of the 
workmen of the Ambala branch, which is an industrial establishment. But ag 
the establishment has been closed and the closure itself is not impugned as bad on 
the ground that it is colourable and not bona fide, section 25-G has no application 
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and the respondents, therefore, are not entitled to any relief under that. section. 
In the result the appeal is allowed, the order of the Tribunal is set aside and the 
reference answered against the respondents. In the circumstances the parties will 
bear their own costs throughout. 


G.B. Rai, Advocate and 7.B. Dadachanji, O.C. Mathur and Ravinder Narain, 
Advocates of Messrs J. B. Dadachanji @ Co., for Appellant. 


C. B. Aggarwal, Senior Advocate (H. C. Aggarwal and Janardan Sharma, 
Advocates with him), for Respondents. 


G.R. — Appeal allowed. 
[SUPREME COURT.] 

B.P. Gajendragadkar, A.K. Sarkar Jardine Henderson Ltd. v. 

and K.N. Wanchoo, FJ. The Workmen. 

sth March, 1962. C.A. No. 359 of 1961. 


Industrial Disputes Act (XIV of 1947}—Bonus—Puja Bonus—Closing Bonus. 


So far as customary bonus is concerned, it is enough to say that customa 
bonus of the nature dealt with in Graham Trading Co., Ltd. v. Its Workmen, (1960) 1 
S.C.R. 107, is always connected with some festival, In the present case it is not 
in dispute that the closing bonus is not connected with any festival and therefore 
cannot be treated as customary bonus of the kind dealt with in Graham’s case. This 
was pointed out by this Court in B.N. Elias @& Co., Lid. Employees’ Union v. 
B. N. Elias & Co., Ltd., (1960) S.C.J. 1293: (1960) 3 S.C.R. 382 where it was 
observed that it was difficult to introduce the payment of customary bonus between 
employer and employee where terms of service are governed by contract, express or 
implied, except where the bonus may be connected with a festival, whether puja ir 
Bengal or some other equally important festival in any other part of the country. 
Therefore as closing bonus is admittedly not connected with any festival it cannot be 
allowed as a customary bonus of the type considered in Graham’s case. 


B. Sen, Senior Advocate (Sukumar Ghose and B. N. Ghosh, Advocates witb 
him), for Appellant. 
D.N. Mukherjee, Advocate, for Respondent No. 1. 


G.R. — Appeal allowed. 
[Supreme Covurrt.] 

J.L. Kapur, P.B. Gajendragadkar, and Kewal Krishan v. 

T.L. Venktarama Atyar, JJ. State of Punjab. 

6th March, 1962. Cr. A. No. 126 of 1959. 


Sea Customs Act (VIII of 1878), sections 19 and 178-A—Foreign Exchange Regulation 
Act (VII of 1947), section 8 (1). 


In our opinion apart from the fact that this question has not been raised, it 
ig quite clear that when section 178-A of the Sea Customs Act provides that when 
the goods are seized in the reasonable belief that they are smuggled goods then the 
burden of proving that they are not smuggled goods is on the person from whose 
possession the goods are seized. The onus is on him to show that the goods are 
not smuggled, that is, not of foreign origin on which duty is not paid. ‘The onus 
is not on the prosecution to show that the goods are not of Indian origin. That 
appears to be the view taken in the Collector of Customs, Madras v. Nathella Sampathu 
Chetty, (1962) 1 S.C.J. 68: (1962) M.L.J. (Grl.) 1: (1962) 1 M.L.J. (SG.) 43 + 
(1962) 1 An.W.R. (SG.) 43. 


R.L. Kohli, Advocate, for Appellant. 
G.C. Mathur and P.D. Menon, Advocates, for Respondent. 


G.R. a—— Appeal dismissed . 


[SUPREME CourT.] 


P.B. Gajendragadkar, A.K. Sarkar Straw Board Manfg.. 
and K.N. Wanchoo, JJ. Co. Ltd., Sabaranpur v. Govind.. 
5th March, 1962. C.A. No. 387 of 1961.. 


United Provinces Industrial Disputes Act (XXVIII of 1947), Section 33 (2) (b) of 
the Industrial Disputes Act (XIV of 1947) as amended by Act (XXXVI of 1956). 


The view taken by the labour Court that the application must be made before 
dismissing the respondent is not correct. The appellant in this case had complied. 
with this Proviso to section 33 (2) (b) of U.P. Act (XXVIII of 1947) when it dismissed. 
the workman, paid him or offered to pay the necessary wages and at the same time 
sent the application by post to the Tribunal concerned for approval of the action 
taken by it. 


This being the only point on which the labour Court had refused to give. 
approval, the appeal must succeed. 


B.C. Misra, Advocate, for Appellant. 


Ranganadham Chetty, Senior Advocate (A.V. Rangam, Miss A. Vedavalli and’ 
P.C. Agarwala, Advocates, with him), for Respondent. 


G.R. Appeal allowed. 


[SUPREME CourrT.| 
B.P. Sinha, C.F. K. Subba Rao, 
N. Rajagopala Ayyangar, J.R. Mudholkar Bachhittar Singh v. State of Punjab.. 
and T.L. Venkatarama Atyar, FJ. C.A. No. 155 of 1961. 
7th March, 1962. 


Constitution of India (1950), Articles 166, 311—n es of Business framed by the Governor ` 
of Punjab. 

Thus the order passed by the Chief Minister, even though it is on a matter: 
pertaining to the portfolio of the Revenue Minister, will be deemed to be an order 
of the Council of Ministers. So deemed its contents would be the Chief Minister’s 
advice to the Governor, for which the Council of Ministers would be collectively 
responsible. , The action taken thereon in pursuance, of Rule 8 of the Rules of” 
Business made by the Governor under Article 166 (3) of the Constitution would 
then be the action of the Government. Here one of the Under-Secretaries to the 
Government of Punjab informed the appellant by his letter, dated May 1, 1957, 
that his representation “had been considered and rejected”, evidently by the- 
State Government. This would show that appropriate action had been taken: 
under the relevant rule. 


I. M. Lall and M.L. Aggarwal, Advocates, for Appellant. 


S.M. Sikri, Advocate-General for State of Punjab and N. S. Bindra, Senior- 
Advocate (P.D. Menon, Advocate, with him), for Respondents. 


G.R. eee ee Appeal dismissed.. 


[SuPREME CourT.] 
B.P. Sinha, C.J., J.L. Kapur, M. Hidayatullah, Joseph Kuruvilla Vellukunnel v. 
F.C. Shah and J.R. Mudholkar, JJ. Reserve Bank of India. 
7th March, 1962. C.A. No. 487 of 1960. 


Banking Companies Act (X of 1949)—Compantes Act (I of 1956)—Articles 14, 19,. 
gor and 302 of the Constitution—Reserve Bank of India Act (II of 1934). 


By Majority—We do not also agree that the impugned section amounts to an 
encroachment on the judicial power by the Legislature. The statute book is full? 
of instances in which the Courts of Civil Judicature guide themselves by the deci-- 
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-sion of an outside agency. The Arbitration Act itself affords a readily available 
instance. Under that Act the Court passes its decree on an award on almost any 
-one the parties it may choose. -Nor is the possibility of a mistake by the Reserve 
Bank of such vital consequence. If the Reserve Bank acts in good faith and with 
-circumspection, there is as much or as little chance of error as before a Court of Law. 


Lastly, we do not think that this was a case in which some lesser action like 
moratorium, amalgamation or reconstruction would have been feasible. ‘The 
-difficulty of the Palai Bank was the nature of its advances, which were either not 
recoverable or not easily recoverable. .A moratorium with the limitation of time 
involved in it would not have been an adequate measure and amalgamation and 
reconstruction were out of question at the stage which had been reached. 


We are thus satisfied that sections 38 (1) and (3) (b) (iii) of the Banking Com- 
panies Act are neither discriminatory nor unreasonable, and cannot be declared 
‘void under Articles 14 and 19 of the Constitution. Since the provisions are mani- 
festly in the public interest, they cannot also be declared ultra vires under Article 
301, because they are protected by Article 302 of the Constitution. 


M.K. Nambiyar, Senior Advocate, | J.B. Dadachanj, O.C. Mathur and 
Ravinder Narain, Advocates, of Messrs. J-B. Dadachanji & Co., with him), for Appel- 
rlant and Petitioner. 


M.C. Setaload, Attorney-General for India and H.N. Sanyal, Additional Solicitor- 
General of India (R. Ganapathy Iyer and R.H. Dhebar, Advocates, with them), for 
. Respondent No. 1 (In C.A. No. 487 of 196r1.). 


GS. Pathak, Senior ‘Advocate (K R. Chauduri, Advocate, with him), for Res- 
;pondents Nos. 4-6 (In C.A. No. 487 of 1961). 


M.C. Setaload, Attorney-General for India and H.N. Sanyal, Additional Solicitor- 
‘General of India (R. Ganapathy Iyer, R.H. Dhebar and T.M. Sen, Advocates, 
‘with them), for Respondents Nos. 2 and g (In Petition No. 167 of 1961.) 


G.R. Appeal and Petition dismissed. 


[SUPREME CourRT.] 


FL. Kapur, K.C. Das Gupta and Dharam Singh v. State of U.P. 
Raghubar Dayal, JJ. Cr. A. No. 224 of 1959. 
gih March, 1962. 


Penal Code (XLV of 1860), sections 302 read with sections 149 and 201 read with 
sections 149, 147 and 148. 


By Majority—The whole.case is full of so many inconsistencies and improbabili- 

ties and peculiaritiés that it must be said that the cage has not been established 

against the appellants beyond reasonable doubt. We are of opinion that the High 

e Court’s failure to consider the important circumstances disclosed by the evidence, 

and the error in wrongly placing onus on the accused has resulted in miscarriage 

- of justice. The case therefore falls within the rule laid down in Pritam Singh v. 
. State, (1950) S.C.R. 453 and calls for our interference. 


Fai Gopal Sethi, Senior Advocate (C.L. Sareen and R.L. Kohli, Advocates, with 
rhim), for Appellants. 


G.C. Mathur and C.P. Lal, Advocates, for Respondent. 
G.R. Appeal allowea. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice JAGADISAN. 
P. S. Muthukrishna Chettiar 


v. 
Meenakshi Ammal and another Respondents. 


Registration Act (XVI of 1908), section 17 (2) (vi)—Scope of—Compromise decree—When exempt from 
registration. 


.. Appellant* 


The effect of clause (vi) of section 17 (2) of the Registration Act is to limit its operation to any 
decree or order of a Court except a decree or order which is the result of a compromise and which com- 
prises immoveable property extraneous to the suit or proceeding which ended in the compromise. In 
other words a compromise decree comprisin g immoveable property not forming the subject-matter 
of the suit is not exempt from registration. The decree or order mentioned in clause (vt) not merely 
covers the operative part of the decree but also the compromise if any, between the parties which 
has been recorded by the Court and which is in some way incorporated or made part of the decree. 


Hemantakumart Debi v. Midnapore Zamtadari Co., (1919) 37 M.L.J. 525 : L.R. 46 LA. 240 (P.C.), 
followed. 
Poocanayi Ayissa v. Kundron Chokru, (1920) 39 M.L.J. 77 : I.L.R. 43 Mad. 688 (F.B.), referred. 


Appeal against the Decree of the District Court of South Arcot in Appeal Suit 


No. 310 of 1954 preferred against the Decree of the Court of the Subordinate Judge 
of Cuddalore in O.S. No. 83 of 1953. 


P. S. Balakrishna Ayyar and P. S. Ramachandran, for Appellant. 
K. Kalyanasundaram, for Respondent. 
The Court delivered the following 


Jupement.—This is a Second Appeal against the Judgment and Decree in 
A.S. No. 310 of 1954 on the file of the District Court of South Arcot, confirming the 


decree in O.S. No. 83 of 1953 on the file of the Court of the Subordinate Judge of 
Cuddalore. 


Meenakshi Ammal, the plaintiff in the suit, O.S. No. 83 of 1953, sued her husband, 
the first defenant and his brother, the second defendant, for partition and separate 
possession of a half share in the suit properties and for past and future mesne profits. 
In an earlier suit, O.S. No. 137 of 1950 on the file of the Sub-Court, Cuddalore, 
Meenakshi claimed separate maintenance from her husband, the first defendant, alleg- 
ing desertion on his part. ‘That suit ended in a compromise between the two spouses 
and a compromise decree was passed on aist December, 1951. The amount of 
maintenance payable by the husband to the wife was fixed at Rs. 1 50 per mensem and 
a charge on de properties in that suit was created in favour of the wife for the due 


14th March, 1961. 
(2grd Phalguna, 1882, Saka). 


* S.A. No. 16 of 1956. 
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payment of the maintenance amount. The razinama between the parties also provid- 
ed that the properties comprised in that suit, O.S. No. 137 of 1950 were to be enjoyed 
in common by the husband and the wife as co-owners and that the income should þe 
utilised for the maintenance of the wife as well as for the maintenance of the husband. 
The compromise further provided that if the husband and the wife could not amica- 
bly enjoy the properties in common, the wife could have a division of the properties 
effected by metes and bounds and obtain a moiety thereof. The parties to the 
compromise also agreed that neither of them could alienate any item of the properties 
without the concurrence of the other. All the terms of the razinama were reduced 
to writing and were incorporated as part of the razinama decree. But the operative 
part of the decree however only ran as follows : : 

s =. . . . this Court doth in pursuance of the said deed of compromise order and 
decree among other terms contained in the compromise set out as below as follows: (1) That the 
maintenance payable by the 1st defendant to the plaintiff is fixed at Rs. 150-0-o0 per mensem and the 
same shall be paid from 5th July, 1950, by 1st defendant. (2) That the properties mentioned in 
the compromise and also the properties of the rst defendant alienated to the various persons shall be 
a charge for the payment of the above maintenance. (3) That the properties in the hands of defend- 
ants (2) and (g) be proceeded against last in case there is any need for realising the maintenance: 
from those properties.” 

The suit out of which this appeal arises was filed by Meenakshi to enforce parti- 
tion as per one of the terms of the razinama alleging that she could no longer continue 
amicably with her husband. 


The first defendant, the husband, remained ex parte at the trial of the suit. The 
second defendant is the divided elder brother of the first defendant. He claimed to 
have purchased the suit property on 17th December, 1952, from the first defendant 
by a registered sale deed for an alleged consideration of Rs. 5,000. His main defence: 
to the suit was that the compromise decree required to be registered compulsorily 
under the provisions of the Indian Registration Act, and not being registered was 
inadmissible in evidence, and that the plaintiff can have no relief granted to her on: 
foot of the compromise. 


Both the Courts below held that the compromise decree was not compulsorily 
registrable, that it was therefore admissible in evidence, and that the plaintiff's claim 
was well founded. The plaintiff was therefore. granted a preliminary decree for 
partition as prayed for. An enquiry into mesne profits, past and future, was directed 
to be held under Order 20, rule 12, Civil Procedure Code. This Second Appeal has. 


been preferred by the second defendant. 


The only question that arises for determination is whether Exhibit A-2, the: 
razinama decree in O.S. No. 137 of 1950 requires compulsory registration under the 


provisions of the Indian Registration Act. Clauses (a) to (e) to section 17 (1) of the- 
Act provide for compulsory registration of certain kinds of documents and instru-. 


ments. Section 17 (2), in so far as it is material, is as follows: 
“ Nothing in clauses (b) and (c) of sub-section (1) applies to : 
(vi) any decree or order of a Court except a decree or order expressed to be made on a com- 
promise and comprising immoveable property other than that which 1s the subject-matter of the suit 
or p os 


Clause (vi) set out,above was amended by the Transfer of Property (Amendment) 
Supplementary Act of 1929. Prior to the amendment clause (a) stood as follows :. 


“ any decree or order of a Gourt and any award.” 
The amendment omitted the words ‘and any award’ and introduced the words. 


‘© Except a decree or order expressed to be made on a compromise and comprising immoveable- 
property other than that which is the subject-matter of the suit or proceeding.” : 

The scope of the 1929 amendment was to limit the operation of clause (vt) to any 

decree or order of a Court except a decree or order which was the result of a compro-- 


mise and which comprised mmoveable property extraneous to the suit or proceeding. 
which ended in the compromise. In other words a compromise decree or order 
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comprising immoveable property not forming the subject-matter of the suit or pro- 
ceeding ending in the compromise is not exempt from registration, but compulsorily 

registrable provided the decree or order fell within the mischief of one or other of 
the categories of instruments under section 17 (1), clauses (a) to (e) of the Act. 


The compromise in O.S. No 137 of 1950 related only to the properties forming 
the subject-matter of that suit. The suit was to enforce a claim for maintenance and 
the plaintiff Meenakshi specifically prayed for a charge on several items of immoveable 
properties described in the plaint schedule. It cannot therefore be said that the 
compromise came within the exception provided for under clause (vi) so as to 
attract compulsory registration. It must however be remembered that all the terms 
of the razinama were not brought into the saa ae a of the compromise decree. 
The provision in the compromise enabling the plainti to geta division by metes and 
bounds of a half share in the suit ea was a term in the razinama but was not 
a term of the executable portion of the compromise decree. The question for 
consideration is whether the words ‘ decree or order of a Court’ in clause (pi) of 
section 17 (2) includes only the operative part of the decree and not the terms of the 
razinama which though not formally included in the operagive part yet were made 
part of the decree, inasmuch as the compromise was recorded by the Court and a 
decree on foot thereof was granted and issued. 


In Hemanta Kumari Debi v. Midnapur <amindari Company, Lid.+, Lord Buckmaster 
delivering the judgment of the Board, and referring to clause (vi) of section 17 (2) 
of the Act and to the provisions of the Civil Procedure Gode for recording a compro- 
mise observed as follows :— 


“In the first place, it is plain that the agreement or compromise, in whole and not in part, is to be 
recorded and the decree is then to confine its operation to so much of the subject-matter of the suit as 
is dealt with by the agreement. Their Lordships are not aware of the exact system by which docu- 
ments are recorded in the Courts in India, but a perfectly proper and effectual method of carrying 
out the terms of this section would be for the decree to recite the whole of the agreement and then to 
conclude with an order relative to that part that was the es a of the suit, or it could introduce the 

ent in a schedule to the decree ; but in either case, although the operative part of the decree 
would be properly confined to the actual subject-matter of the then existing litigation, the decree 
taken as a whole would include the agreement. This in fact is what the decree did in the present case. 
It may be that as a decree it was incapable of being executed outside the lands of the suit, but that does 
not prevent it being received in evidence of its contents.” 


To the extent to which the Judicial Committee held that a compromise decree taking 
in its fold even properties extraneous to the suit does not require registration, the 
amendment of 1929 introduced into the Act has superseded its effect. But Hemantha- 
kumari’s case, is still authority for the position that the decree or order mentioned in 
clause (vi) not merely covers the operative partof the decree but also the compromise, 
if any, between the parties which has been recorded by the Court and which in some 
way was incorporated or made part of the decree. 


In Poovvanayi Aytssa v. Kundron Chokru®, a Full Bench of this Court held that a 
compromise made after decree affecting any immoveable property of the value of 
over Rs, 100 and embodied in a petition presented under Order a1, rule 2, Civil 
Procedure Code which was recorded by the Court is exempt from registration. At 
page 695 it was observed as follows referring to Hemaniakumart’s case.1 

“ Their Lordships point out that the word ‘ decree” in section 17 of the Registration Act must 
be read in connexion with the p se of the statute, which is to provide a method of public registra- 
tion of documents, and there is therefore no reason why a limit should be imposed on the meaning 
of the word so as to confine it to the operative portion only of the decree.” 

In Thimmanayanim Bahaduroaru v. Venkatappa Nayanim Bahadurvaru®, Phillips, Offg. 
C.J., observed thus at page 715 : . 

“ It is contended for appellants that the compromise itself is inadmissible in evidence for want 
of registration under the provisions of the Registration Act. Under section 17 (2) (or) of that Act 


a decree or order of Court need not be registered. The part of the compromise a owing this charge 
is not embodied in the decree and the argument is that, as it is not so embodied, in order to be 





1. (1919) 37 M.L.J. 525 : L.R. 46 LA. 240 688 (F.B.). 
.C.). . 3- ALR. 1928 Mad. 7rg. 
2. (1920) 99 M.L.J. 77: LL-R. 43 Mad. 
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admissible in evidence it must be registered. This point has been considered on several occasions. 
In Hemantakumari Debi v. Midnapur Zamindari Co.', it was held that, when a compromise was recorded 
in a decree, not only those portions thereof which became operative under the decree, were exempt 
from registration but also the other provisions which were not embodied in the decree....The com- 
promise of 1893, is, therefore, admissible in evidence........6..6- = 


In view of the decisions cited above it is clear that the razinama dated 21st December, 
1951, Exhibit A-2 incorporated in the decree in O.S. No. 137 of 1950 does not require 
to be compulsorily registered under the Registration Act. 


Learned counsel for the appellant relied upon the decision of the Travancore- 
‘Cochin High Court in Subramanta Iyer v. Chinnu Pillai®. The head-note in the said 
-decision is as follows : 


“ If the Court proposes to dispose of the petition to set aside the execution sale, not on the merits 

but on the basis of the compromise entered ne the parties, the order should be in accordance 
with the terms of the compromise. The Court ill be acting without jurisdiction if it embodies in 
the order any provision not agreed to by the parties.” 
I am not able to see the relevancy of the citation, The compromise recorded in 
-O.S. No. 137 of 1950 is undoubtedly valid and binding upon the parties. There is 
evidence to show that the appellant himself brought about the compromise and even 
attested the written razinama. 


It follows that the decision of the Courts below is correct. The Second Appeal 
fails and is dismissed with costs. No leave. 


R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE VEERASWAMI. 
‘Gopal Chettiar .. Appellant* 


D. 
Arumugha Naicker .. Respondent. 


Madras Agriculturists Relief Act (IV of 1938), sections 3 (iii) (a), 9-A and 13—Rent payable under a 
„lease on lease back from usyfructuary mortgagee—lIf interest liable to be scaled down under section 13. 

“ Interest ” as defined in section 3 (iii) (a) of the Madras Agriculturists’ Relief Act, is a part of 

the obligation under the debt. In order to constitute any excess payment over the principal amount, 

_as interest, there should be a nexus between the liability to make such excess payment and the liability 


to pay the principal. Payments in discharge of obligations arising under different transactions or 
contracts could not come within the scope of interest as defined. Sdction g-A (a) (1) of the Act 


provides specially for cases of lease back in favour of the mortgagor by the usufructuary mortgagee 
where the rent he will be deemed to be interest on the mortgage. Payment of rent in such cases 
will not, except under the deeming provision in section 9-A, tantamount to interest and cannot be 
-scaled down under section 1g of the Act. 

Appeal against the Decree of the District Court of Chingleput in Appeal Suit 
No. 144 of 1958, preferred against the Decree of the Court of the District Munsif of 
-Chingleput in Original Suit No. 90 of 1957. 

K. Parasaran, for Appellant. 

T. R. Ramachandra Ayyar, for Respondent. 

The Court delivered the following 


Jupcment :—The appellant sued to recover a sum of Rs. 300 as the principal 
advanced and due on a mortgage executed on July 25, 1947 in his favour by the 
respondent and another sum of Rs. 100 alleged to be arrears of rent for the two years 
prior to the suit. The appellant’s case was that it was an anomalous mortgage with 
possession and a personal covenant to repay after three years and that he had leased 

-out the property to the respondent himself. The respondent admitted the lease 
-except for the year 1948 but, according to him, it was a usufructuary mortgage under 


1. (1919) 37 M.L.J. 525 : L.R. 46 L.A. 240 (P.C.). 2. ALR. 1952 T.G. 179. 
* S.A. No. 358 of 1959. roth January, 1961. 
(29th Pausa, 1882, Saka). 
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which the mortgagee was in possession for at least one year and the debt was liable to 
be scaled down under the provisions of section 9-A of the Madras Agriculturists 
Relief Act, 1938. On that basis, he admitted that a sum of Rs. 290 would be due as 
principal aA that a decree might be granted for the same. As regards arrears of 
rent, he denied liability on the ground that he got nothing from the lands during the 
relevant period. 


On the view that the mortgage was an anomalous one, the trial Court held that 
section g-~A was not applicable but scaled down the debt under section 13 of the Act, 
treating rent as interest. On this basis, it granted a preliminary decree for a sum of 
Rs. 68. The lower appellate Court without much of a discussion, agreed with the 
trial Court and dismissed the plaintiff’s appeal. Hence this Second Appeal by him. 


On the facts mentioned whether the mortgage is anomalous or usufructuary, 
in either case, section g-A cannot apply. ‘That section has application only to a 
usufructuary mortgage in a suit for redemption. This is not such a suit, 
Though the Courts below. declined to apply the section, they apparently did so upon 
the only ground that the mortgage was an anomalous one. But as I said, even if it 
was a usufructuary mortgage, section g-A would still be inapplicable to the present 
suit which is not for redemption. 


The next question is whether the Courts below were justified in treating the rent 
as interest as defined in section 3 (tii-a) and applying section 13 to the debt. Clearly 
they were not. Section 3 (#t-a) reads : 


“< interest’ means any amount or other thing paid or p in excesa of the principal sum 
borrowed or pecuniary obligation incurred, or where anything phe been borrowed in kind, in excess 
of what has been so borrowed, by whatsoever name such amount or thing may be called, and whether 
the same is paid or payable entirely in cash or entirely in kind or partly in cash and artly i in kind 
and whether the same is expressly mentioned or not in the document or contract, if any.” 
What is paid or payable in excess of the principal should, in order that it may be 
regarded as interest under the section, be part of the obligation under the debt, 
There should be nexus between the liability to make such excess payment and the 
liability to pay the principal. Payments in discharge of obligations arising under 
different transactions or contracts, are not, in my opinion, within the scope of the 
definition. The defendant paid rent not in his capacity as a mortgagor but as 
a lessee from the usufructuary mortgage. Section g-A (9) (a) (i) is a special pro- 
vision which for purposes of that section, directs that rent due to the mortgagee 
on a lease back to the mortgagor should be deemed to be interest on the mortgage 
debt. ‘There will be no need for this deeming provision if such rent fell within the 
scope‘of section 3 (iii-a). Section 3 (##-a) in the present form was introduced by 
the Amending Act XXIII of 1948. As originally dared the sub-section contained 
an Explanation thereto that rent payable by a mortgagor to his usufructuary mort- 
gagee on a lease back to the former should be regarded as interest. But the 
Explanation was omitted by the Select Committeeas it had been embodied in section 
9-A. In my opinion, therefore, the debt is not liable to be scaled down under sec- 
ton 13 of the Act either. 


As regards the rent claimed, it cannot obivously be allowed in this suit which 
is to enforce a mortgage. 


The result is, the Second Appeal is allowed and in modification of the decrees 
of the Courts below, there will be a preliminary decree in favour of the appellant 
for Rs. 300 with interest from the date of the plaint. In other respects ,the suit will: 
stand dismissed. The appellant will have his proportionate costs throughout. 
Three months for payment. No leave. 


R.M. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE KaAILASAM. 
Pommalai Goundan and another .. Petittoners* 


v 


Settia Goundan .. Respondent. 


Provincial Ins Act (V of 1920), section 28 (2)—Suit by a creditor against the divided son of a Hindu 
„Jamily ın regard to a debt incurred by the father as manager of the erstwhile joint family and subsequently 
adjudged insolvent—Leave of insolvency Court—If necessary. 

There is no prohibition in law against a creditor filing a suit against the sons in regard to a debt 
incurred by a Hindu father as manager of the joint family for joint family purposes, even though 
subsequently they became divided and the father is adjudged insolvent. Section 28 (2) of the Provin- 
-cial Insolvency could not be a bar to the filing of such a suit against the sons as the sons were 
-divided and their share does not vestin the Official Receiver and as such the question of obtaining 
the leave of the Insolvency Court does not arise. 


Murali Mohan Reddi v. Brakmayya, (1942) 1 M.L.J. 173, referred. 


Where the debt is incurred by the father for ‘ai family purposes before partition the son’s liability 
to pay the debt out of the family properties in his hands continues even after the partition. But the 
right to sell the son’s share does not vest in the Official Receiver on the insolvency of the father. 
Hence section 28 (2) of the Act cannot bar a suit against the son against whose assets the Insolvency 
‘Court has no control. ` 


Petition under section 25 of Act CX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif of Sankaridrug, Salem, dated 23rd 
July, 1959 and passed in S.C.S. No. 265 of 1958. 


P. C. Parthasarathi Ayyangar and P. Narasimhan, for Petitioners. 
K. Raman (amicus curiae), for Respondent. 
The Court delivered the following 


JupcMEeNnT.—The defendants have preferred this petition against the decree 
granted by the learned District Munsif; Sankaridrug. 


The two defendants are the sons of one Kuppichi Goundan. Kuppichi Goun- 
‘dan borrowed a sum of Rs. 240 for his family expenses on roth March, 1952 and 
executed the suit promissory note in favour of the plaintiff. On 27th February, 
1955, Kuppichi Goundan paid a sum of Rs. 45 and made an endorsement on the 
suit promissory note itself. It is admitted that before the date of this endorsement 
Kuppichi Goundan and defendants 1 and 2 became divided. Kuppichi Goundan 
was adjudged an insolvent in I.P. No. 24 of 1956 on the file of the Sub-Court, Salem. 
After the adjudication of the father, the executant of the promissory note, as in- 
solvent, the plaintiff filed the suit against the present defendants, the sons of the 
insolvent. ‘The trial Court found that the borrowing under Exhibit A-r was for 
family expenses of the defendants and their father. The trial Court also found that 
the endorsement made on the promissory note by the father after the partition 
between himself and his sons can be relied on for the purpose of extending the period 
of limitation. The trial Court also found that it is not necessary for the plaintiff 
to implead the father as a party in the present suit. On the above findings the trial 
‘Court gave a decree to the plaintiff as prayed for. 


The learned “counsel for the petitioners raised various contentions. He 
submitted that the father after partition cannot make an endorsement on the pro- 
‘missory note and thereby extend the period of limitation on the promissory note 
and make the defendants, the divided sons, liable. He submitted that the suit against 
the two divided sons during the lifetime of the father, when he is adjudged insolvent, 

ds not competent. He also submitted that the Official Receiver ought to have been 
made a party and that a suit cannot be laid against the sons without leave of the 
Insolvency Court. 


*C.R.P. No. 243 of 1960. Gi a EE fa 
Chai 1883, Saka 
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As the contentions raised by the petitioners were of considerable importance 
and as the respondent was not represented I requested Mr. K. Raman to act as 
amicus curiae and he has given me considerable help ia the disposal of this revision 
petition and I am thankful to him. 

Regarding the first contention of the learned counsel for the petitioners that 
the father cannot make an endorsement and extend the time as against the sons after 
the partition of the family, the question is directly covered by the Full Bench de- 
cision of this Court reported in Mohana Reddi v. Gangarqju*. In the above case the 
father executed four promissory notes in 1929 and 1930. In November, 1931 a 
preliminary decree for partition of the family properties was passed. A creditor’s 
petition for adjudicating the father as insolvent was filed in March, 1931, and the 
father was adjudicated insolvent in November, 1931. In December, 1931 the father 
filed a schedule acknowledging his indebtedness in respect of the four promissory 
notes. It may be observed that this acknowledgment of indebteness was after the 
rreliminary decree was passed. Their Lordships the Chief Justice and Mockett, J., 
held that the father has always the power to give an acknowledgment and if he 
gives one in respect of a pre-partition debt that debt continues to be enforceable 
against the family property in the hands of his son for another three years. ‘The 
first point is therefore found against the petitioners. 


The second and third points can be conveniently dealt with together. As 
stated already, it has been found that the suit promissory note was executed by 
the father for joint family purposes. Soon after the execution of the promissory 
note the family became divided and an acknowledgment was made by the father 
after the partition, and afterwards the father was adjudicated insolvent and the 
present suit is filed by the plaintiff against the two sons without either impleading 
the father or the Official Receiver. ‘The question that arises for consideration is 
whether the sons can be sued without impleading the father or obtaining the leave 
of the Insolvency Court. The learned counsel for the petitioners relied on a passage 
in the Full Bench decision reported in Periaswami Mudaliar v. Seetharama Chettiar. 
Bhashyam Ayyangar, J., observed at page 247: 

“ Though during the father’s lifetime the suit could not be brought against the son only for 
recovery of a debt due by the father, yet the son may be joined as a party defendant ina suit brought 
against the father and if the plaintiff succeeds in the suit against both the father and the son, a sale 
of joint family property which takes place in execution of such decree will bind the son also........ r 
The point that was decided in the Full Bench decision was that independently of 
the debt arising from the original transaction, the decree against the father by its 
own force created a debt as against him, which his sons, according to the Hindu 
Law, are under an obligation to eran unless they show that such debt was 
illegal or immoral. In the case before their Lordships the family was undivided 
and the debt that was incurred was by the father, and the sons were sought to be 
made liable under the theory of pious obligation. The plaintiff obtained a decree 
against the father and after the date of the decree the father. died. The execution 
of the decree was refused as against the family properties in the possession of the 
defendants. Later the plaintiff filed a suit against the defendants and obtained 
a fresh decree. While dealing with the above facts their Lordships observed that 
during the father’s lifetime a suit cannot be brought against the son only for re- 
covery of a debt due by the father. Dealing with this case in Murali Mohan Reddi v. 
Brahmayya®, Venkataramana Rao, J., observes : 

“Tt will be seen that this proposition was based by Mulla on an observation by Bhashyam 
Aiyangar, J., in Periaswami Mudahiar v. Seetharama Chsttiar?. In that case the learned Judge was dealing 
with a case where the father and sons were undivided and the exact point for decision was whether a 
suit could be filed against the son after the father’s death on a decree obtained by a creditor agamst 
the father alone during his lifetime.” 

The learned Judge expressed a doubt later and observed : 

“ But how far this is applicable to cases where there was division between the father and son 

where insolvency supervenes is not free from difficulty.” 


t. (1941) 2M.L.J. gtr: .I-L.R. (1942) Mad. 243 (F.B.). 
95 Th $ g. (1942) 1 M.L.J. 178. 
a. (1903) 14 M.LJ. 84: LLR. 27 Mad. 
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As the Full Bench was dealing with the case of an undivided joint family and the 
suit was filed after the death of the father, the observations cannot be held to be 
applicable to the case of an undivided family and when insolvency has supervened, 
as pointed out by Venkataramana Rao, J. 


In the case of an insolvency of a father of a Hindu undivided family the shares 
of the undivided sons do not vest in the Official Receiver, but the power of the father 
to sell the son’s interests vests in the Official Receiver. But this is a case where the 
father and the sons have become divided. When there is a severance of status the 
power to sell the sons ’ interest does not vest in the Official Receiver. Section 28 (2) 
of the Provincial Insolvency Act runs thus : 

“ On the making of an order of adjudication, the whole of the property of the insolvent shall vest 
in the Court or in a receiver as hereinafter provided, and shall become divisible among the creditors, 
and thereafter, except as provided by this Act, no creditor to whom the insolvent is indebted in respect 
of any debt provable under this Act shall during the pendency of the insolvency proceedings have any 
remedy against the property of the msolvent in respect of the debt, or commence any suit or other 
legal proceeding, except with the leave of the Court and on such terms as the Court may impose.’” 
When the property of the insolvent father of a Hindu divided family vests in the 
Official Receiver, the right to sell the sons’ share does not vest in the Official 
Receiver. But the son of a Hindu father has got a duty to pay the debts of his father 
under the doctrine of pious obligation. In this case the debt in question was in- 
curred by the father for joint family purposes before the partition took place. In 
such a case, even though a division takes place, the son continues to be liable to 
pay the debt from out of the family property in his hands. Section 28 (2) of the 
Provincial Insolvency Act does not prohibit a creditor from filing a suit against an 
undivided son against whom and against whose assets the Insolvency Court has no 
control. 


The facts in Murali Mohan Reddi v. Brahmayya1, are more or less similar to the 
facts in the present case. A creditor filed a suit against the sons for recovery of 
amounts due under two promissory notes dated 12th November, 1930 and 5th 
December, 1930, executed by the father who was dead at the time of the filing of 
the suit. When the promissory notes were executed, the son and his father were 
members of a Hindu undivided joint family and the debt was incurred for family 
purposes. On a petition filed by the creditors of the father, the father was adjudi- 
cated insolvent on 13th November, 1931. Before the order of adjudication the son 
filed a suit for partition against the father on 16th November, 1931. The creditor 
proved the father’s debt before the Official Receiver but no dividend was declared. 
In the suit filed by the creditor against the son of the insolvent after the insolvent’s. 
death the Subordinate Judge gave a decree and the son preferred an appeal to the 
High Court. Venkataramana Rao, J., in dealing with this case held that in this case 
the power to sell the son’s interest ceases the moment severance of interest between 
the father and the son takes place and that therefore the right to sell the son’s share 
is not the property of the insolvent that vests in the Official Receiver. The learned 
Judge also held that section 28 (2) does not prohibit the commencement of a suit 
by a creditor against the divided son without the leave of the Court. Dealing with 
this question the learned Judge observes as follows : 

“ The words ‘ commence any suit or other legal proceedings ° must be construed as referring 
to a suit or other P ek against an insolvent having regard to the context. No doubt the words 
are general but ¢ wide interpretation as contended by Mr. Raghava Rao is given, it would mean 
that a creditor is prohibited from filing a suit even as against a person who is ‘jointly indebted with 
the insolvent and whose property could not have vested in the Official Receiver. We do not think 
it was the intention of the Legislature to prohibit all suits in respect of the debt even as against persons 
over whom or whose assets the Insolvent Court would have no control.” 

Dealing with the right of the creditor for maintaining a suit as against the son his 
Lordship observed : 


“ As the defendant is liable to pay the debt, which was contracted on hi sbehalf by the father who 
was also the manager from and out of the share of the joint family property in his possession a suit 
against him by the creditor would be competent especially, where necessary steps to enforce the relief 
against the father have been taken in proceedings in insolvency.” 





1. (1942) 1 M.L.J. 173. 
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Thus it will be found that the Bench has recognised the right of the creditor to file a 
suit against the son for recovery of a debt incurred by the father who was the manager 
of the joint family property from out of the share of the joint family property in hi 
hands. In this case the creditor did not take any steps in the insolvency p i 

to enforce the relief against the father by moving the Official Receiver or the Insol- 
vency Court. In the present case the insolvent father is alive whereas in the case 
before the Bench the insolvent father was dead. The question for consideration 
is whether these two circumstances would make any difference in the decision of 
the case. The observations of their Lordships are general in nature and have been 
affirmed in a later decision in Nagaportharaw v. Subbaraw1, in the following terms : 


“ Recently the question arose in Murali Mohan Reddi v. Brakmayya,* whether leave of the Insolvency 

Court is necessary to file a suit against the undivided sons of a father who was adjudicated insolvent 
in respect of a debt incurred by the father for the benefit of the jomt family and it was there held that 
it was not necessary to do so. After hearing learned Counsel m this case we see no reason to take a 
different view.” 
These observations are wide enough to include the case where the father is alive 
and there is no reason why the right of a creditor to proceed against the son should 
be denied because the insolvent father is alive. But their Lordships have specifically 
observed that the right of the creditor to file a suit against the son would 
be competent especially when necessary steps to enforce the relief against the father 
have been taken in proceedings in insolvency. Their Lordships were considering 
the particular facts of the case and I am of the view that the failure of the creditor 
to take adequate steps in the Insolvency Court would make no difference. 


The next case that may be considered is Nagaportharaw v. Subbaraw*, In that 
case after the adjudication of the father as insolvent a creditor filed a suit against 
the father and his sons without impleading the Official Receiver and obtained a 
decree. An application was filed by a creditor in insolvency for a declaration that 
the decree obtained by the creditor was a nullity, as the creditor instituted the suit 
without obtaining the leave of the Insolvency Court and obtained a decree against 
the insolvent personally and against the joint family property in the hands of the 
sons. The creditor who obtained the decree alleged that he was not aware of any 
insolvency proceedings when he filed the suit and that in any event the decree could 
not be set aside in its entirety and if at all it could only be declared as a nullity against 
the insolvent and not against his sons. The learned District Judge held that the 
suit filed against the father and the sons without the leave of the Insolvency Court was 
incompetent and that therefore the decree was a nullity. Their Lordships con- 
sidered the question whether the Insolvency Court had a right to declare the decree 
obtained by the creditor as a nullity in its entirety. Their Lordships observed that 
it was not disputed that the Insolvency Court might give a declaration that the 
decree was not binding so far as the Official Receiver was concerned as representing 
the insolvent. So far as the decree against the sons is concerned their Lordships 
observed that it was open to the sons to say that the suit would not be competent 
because leave of Insolvency Court had not been obtained against the father and if 
the suit could not be proceeded against the father it could not be proceeded against 
them as well. In the case before their Lordships no objection was taken by the sons 
and the decree had become final as against them. In the case before me the sons did 
object to the creditor proceeding against them but it may be noted that in the 
present case the suit was filed against the sons alone whereas in the case before their 
Lordships the suit was filed as against the father and sons. What their Lordships 
observed is that it was open to the sons to say that the suit was not competent be- 
cause leave of Insolvency Court had not been obtained as against the father. In 
this case the question of obtaining leave of the Insolvency Court does not arise as 
the father was not impleaded in the suit, and as already held as the sons were divided 
the right to sell the sons’ share has not vested in the Official Receiver and therefore 
section 28 (2) of the Insolvency Act is not a bar to the filing of the suit against the 
sons. 
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In the circumstances of the case I am of the view that there is no objection in 
law against the creditor filing a suit against the sons in regard to a debt incurred by 
the father as manager of the joint family for joint family purposes, even though 
subsequently they become divided and the father becomes an insolvent. The 
petition is therefore dismissed, but in the circumstances without costs. 


R.M. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SRINIVASAN. 
Meenakshisundara Gramani .. Petitioner® . 


Uy 


A. D. Ramachandra Mudaliar .. Respondent. 


Madras Indebted Agriculturists (Re of Debts) Act (Lof 1955), section 4 (1) and (7) and Civil 
„Procedure Code ( V of 1908), section 48 (1) (b)—Effect on period of limitation. 

Since by reason of section 4 (1) of the Madras Indebted Agriculturists (Repayment of Debts) 
Act, 1955, a decree of Court gets converted into a decree for payment of the amount in instalments 
on daed dates and it is deemed under sub-section (7) to be a subsequent order of Court directing 
payment of money on specified dates the period of limitation for purposes of section 48 of the Givil 
Procedure Code in such cases will have to be computed in respect of the instalments in default. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the City Civil Court (Assistant Judge cum Registrar), Madras, dated 
14th November, 1959 and made in E.P. No. 754 of 1958 in M.S.C. No. 5942 of 
1942 on the file of the Court of Small Cause, Madras. 


S. V. Rama Ayyangar, for Petitioner. 
T. R. Kothandarama Mudaliar, for Respondent. 


The Court delivered the following 


JopGMENT.—This petition raises the question of limitation under the following 
circumstances. ‘The decree was made in M.S.C. No. 5942 of 1942 on 22nd January, 
1943. By reason of Ordinance V of 1953, leading up to Act I of 1955, the decree- 
holder was disabled from executing the decree till 1st July, 1955. On the date on 
which the 12 years period of limitation prescribed by section 48 of the Civil Procedure 
Code expired, i.e., 22nd January, 1955, these moratorium Acts were in force. Subse- 
quently, an execution petition was filed whereunder an order for the arrest of the 
jJudgment-debtor was made. As against this order, there was a new trial application 
which was finally dismissed on 10th September, 1956. The decree-holder claimed 
that both by virtue of the moratorium Acts and the stay granted in the new trial 
application, his prior execution petition E.P. No. 687 of 1957 was in time. It may 
be mentioned that an application for the transmission of the decree was filed on 
12th February, 1957 and was ordered on grd April, 1957. The prior execution 
petition itself was filed on ist May, 1957. 


The Assistant Judge of the City Civil Court held that the prior E.P. No. 687 
of 1957 was in time. 

It would appear that that execution petition was partly satisfied by the payment 
of some amounts which were in the hands of an Advocate-Receiver. That execution 
petition was accordingly closed. 


The execution petition that leads to the present revision is E.P. No. 754 of 
1958. In answer to this petition, the judgment-debtor claimed that the execution 
petition was barred by time. He relied on section 48, Civil Procedure Code. But 
the Assistant Judge of the City Civil Court held that in view of the order on the prior 
application, this objection could not be accepted. It is that contention that is pressed 
un this revision. 
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It is not denied thatthe normal period of 12 years provided in section 48, Civil 
Procedure Code, would expire on 22nd January, 1955. It is not also denied that 
on the date when this period would have expired, the various mortorium Acts were 
in force, which extended the period of limitation. It would be sufficient to refer to 
section 8 of Madras Act I of 1955 which provided for the exclusion of the time during 
which the making of the application for the execution of a decree in respect of debt 
was barred by section 3 of that Act. There was a similar provision in the earlier 
Act V of 1954. _ If, therefore, this period of 1 year, 6 months and odd so directed 
to be excluded by the relevant provisions of the moratorium Acts is given credit to, 
the period of 12 years would expire only in or about September, 1956. It is not 
necessary to consider whether the prior execution application E.P. No. 687 of 1957 
having been filed in Court only on 1st May, 1957 could be regarded as within time, 
because that point was expressly considered by the executing Court and decided 
against the judgment-debtor. It is settled law that principles of res judicata are 
applicable to execution proceedings and this decision cannot, therefore, be agitated 
in the present petition. 

Even apart from this, it seems clear that in a case like the present, the decree- 
holder has got an extended period within which he can seek execution of the decree. 
‘Under section 4 (1) of Act I of 1955, it is provided that notwithstanding any 
decree of Court, an agriculturist shall be entitled to pay the decree amount in cer- 
tain specified instalments. Broadly stated, the decree debt is payable in four annual 
instalments, on the rst of July, 1955 and the 1st of July of the three succeeding years. 
Sub-section (7) of section 4 reads : 

“ The provision of sub-section (1) shall, for purposes of execution, be deemed to be a subsequent 

order of Court within the meaning of clause (5) of sub-section (1) of section 48 of the Code of Civil 
Procedure, 1908.” 
In plain words, this sub-section lays down that whether or not, there is any specific 
order of Court directing payment of the decree debt in such instalments, every decree 
debt to which the provisions of the Act are attracted shall be deemed to have been 
directed to be paid in four equal instalments as indicated in sub-section (1) and there 
shall also be deemed to have been a subsequent order of Court to the effect. It 
follows, therefore, that we have to proceed on the basis that there is an order of 
Court directing the payment of the decree debt in four annual instalments, the first 
of such instalments being payable on the 1st July, 1955. If that is the case, we 
have next to consider what the effect of section 48 is on this provision. 


In providing the limit of time for execution under section 48, Civil Procedure 
Code, a distinction has been made between a decree in respect of which no instal- 
ments order has been made and a decree where such an order is available. In the 
case of such latter class of decrees, section 48 (1) (6) states that 

n Para ianadatat Sie ote i no order for the execution of the same decree shall be made upon any fresh applica- 

tion presented after the expiration of 12 years from...... \ 
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(b) where the decree or subsequent order directs any payment of money...... at a certain 
date or at recurring periods, the date of default in making the payment in respect of which the appli- 
cant secks to execute the decree.” 
It is clear, therefore, that what section 48 (1) (b) prohibits is the entertainment of an 
execution application after the period of 12 years from the date of default in making 
the payment. Since by reason of Act I of 1955, the decree has become converted 
into a decree for payment of the amount in instalments on specified dates, and by 
virtue of sub-section (7) of section 4 of that Act, it has to be deemed that there was 
a subsequent order of Court directing the payment of money on specified dates, it 
follows that the decree-holder has a period of 12 years from the date of default in 
making the payment of such instalments ; that is to say, from each of the four dates 
Ist July, of 1955, 1956, 1957, and 1958 he can compute the period of 12 years for 
the purpose of executing his decree in respect of the instalments which fell due on 
that day and in respect of which the judgment-debtor was in default. 


There is no doubt no direct authority bearing upon the point. But the intention 
behind sub-section (7) of section 4 of Act I of 1955 seems to me to be perfectly clear. 
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On the general aspect, however I may refer to Srinivasan v. Kumarappa Chettiar}, 
where Jagadisan, J., held that the period of 12 years prescribed in section 48 of the 
Civil Procedure Code is a period of Limitation within section 15 of the Limitation 
Act. The learned Judge had to consider the effect of section 8 of Act I of 1955 in 
repelling the contention that section 48 of the Civil Procedure Code Seta for 
an absolute period beyond which a decree could not be executed. He held that the 
total period of 1 year, 6 months and 26 days occupied by the ban under the three 
enactments Ordinance V of 1953, Act V of 1954 and Act I of 1955 had to be 
excluded from the period of Limitation prescribed under section 48, Civil Procedure 
Code. In Kandaswami v. Kannappa?, a Full Bench of this Court also took the view 
that the period of 12 years mentioned in section 48 of the Act is a period of limitation 
within section 15 (1) of the Limitation Act. In the light of this accepted position 
in law, it follows that any special enactment which purports to fix a different period 
of limitation from that contained in the Limitation Act is not ineffective and there 
is no scope of entertaining the argument that sub-section (7) of section 4 of Act I of 
1955 has not the result of prescribing the extended period of limitation in respect 
of debts to which sub-section (1) of that section applies. The petition accordingly 
fails and is dismissed with costs. 

R.M. -R Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAJAGOPALAN AND MR. Justice SRINIVASAN. 


C. Arumugaswami Nadar, Sivakasi .. Applicant* 
U. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 13 Proviso—Assessee dealing in manual manyfacture of matches— 
Assesses not maintaining a daily mixture account as regards consumption of chlorate—If attracts Proviso to section 13. 
A uniform standard for consumption of chlorate could not be adopted by reason of the very 
nature of the trade and therefore the maintenance of a daily mixture account cannot possibly help- 
in the correlation of the issues of chlorate with the manufacture of the matches. Therefore the absence- 
of a daily mixture account, the maintenance of which does not appear to have been insisted upon by 


the Department at any earlier point of time, does not lead to the conclusion that the entire book 
results of the manufacturing concern become unreliable. 


It is clear that the maual manufacture of these matches leads to apparently excessive consumption 
of chlorate and the adoption of 17 pounds per 100 gross of matches by the Department and the Tribunal 
1s not justified by the real state of things. There is no scope for invoking Proviso to section 13 of the 


Income-tax Act. 

_Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. Nos. 149 
and 150 of 1955-56 on its file (I.T.A. Nos. 4545 to 4546 of 1954-55, Assessment years 
1947-48 and 1949-50) for decisions of the following questions of law, siz :— 

“(1) Whether on the facts and in the circumstances of the case, there was any material before 


the Tribunal to justify an addition on the ground that the assessee’s books did not show the correct 
consumption of chlorate in the manufacture of matches ? 


f (2) If the answer to question No. 1 is in favour of the assessee, whether on the facts and in the- 
circumstances of the case, there are materials to justify the rejection of the book results and to invoke: 
the Proviso to section 18 of the Income-tax Act ? ” 


K. Srinivasan and D. S. Meenakshisundaram, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 
The Judgment of the Court was delivered by 


Srinwasan, F.—Two questions have been referred to us under section 66 (2) 
of the Indian Income-tax Act: 
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“ (1) Whether on the facts and in the circumstances of the case there was any material 
before the Tribunal to justifyan addition on theground that theassessee’s books didnot show the 
correct consumption of chlorate in the manufacture of matches ? 


(2) If the answer to question No. 1 is in favour of the assessee, whether on the facts and in the 
circumstances of the case, there are materials to justify the rejection of the book results and to 
invoke the Proviso to section 13 of the Income-tax Act ?”’ 


The assessment years in question are 1947-48, the accounting year for which 
is the calendar year 1946, and 1949-50, the relevant calendar year being 1948. In 
respect of the assessment year 1947-48, an assessment was originally made on 2nd 
August, 1948 and the net income of Rs. 32,433 returned in respect of the match 
manufacturing business of the assessee was accepted subsequently in 1953, 
proceedings were initiated under section 34 of the Act. The Income-tax Officer 
concluded as a result of these proceedings that there was an escape of the assessee’s 
income from assessment, principally on the basis that the consumption of chlorate 
for the manufacture of matches was excessive. In coming to this conclusion, he 
relied upon the decision of the Appellate Tribunal in the appellate proceedings 
relating to the assessment for the year 1948-49 wherein the Appellate Tribunal had 
held that a consumption of 15 pounds per 100 gross match boxes was reasonable. 
The Income-tax Officer thought that the accounts were defective in that the issues 
of chlorate could not be correlated to the production of matches and that the average 
consumption varied from month to month. It may be mentioned here that what 
set afoot the proceedings under section 34 was the suspicion that a certain quantity 
of potassium chlorate had been consigned by the assessee to Pattukottai. It was 
apparently suspected that this chemical was being diverted for other uses. It is not 
necessary to go further into this matter except to point out that in appeal the 
Assistant Commissioner decided that the charge that the appellant was diverting 
the chlorate to other uses was not established. The Income-tax Officer, however, 
added a sum of Rs. 12,000 to the income for this assessment year. Ina similar 
manner, for the assessment year 1949-50, on the ground that there was excess con- 
sumption of chlorate, a sum of Rs. 15,000 was added to the returned income. ‘The 
Appellate Assistant Commissioner in the appeals before him reduced the addition 
to Rs. 8,000 for the first year. For the second year, he directed the Income-tax 
Officer to re-calculate the addition on the basis of the average purchase price of 
the chlorate as against the price of Rs. 1-4-0 per pound, which had been adopted 
by the Income-tax Officer. 


Appeals were taken to the Income-tax Appellate Tribunal. The Tribunal, 
while conceding that a uniform standard for chlorate consumption could not be 
adopted by reason of the very nature of the trade, was still of the view that there was 
a case for the estimation of the chlorate consumption. It purported to adopt 
such consumption as 17 pounds per 100 gross of matches and directed the re-compu- 
tation of the additions to be effected on this head. 


On the directions of this Court, the Appellate Tribunal has referred the two 
questions set out above for the decision of this Court. 


In the Statement of the Case, the Appellate Tribunal pointed out that for the 
calendar years 1946, 1947 and 1948 respectively, the average consumption worked 
out to 24.50 pounds, 18.70 pounds and 20.80 pounds per 100 gross matches. The 
calendar year 1947 is not the subject-matter of this reference and has been included 
for the purpose of facilitating comparison of the average consumption in the 
different years. The learned Counsel for the assessee has pointed out that the average 
worked out for the calendar year 1946, which is given as 24.50 in the Statement, is 
incorrect and that the correct figure is only 19.40 pounds per 100 gross matches for 
that year. The mistake arose for the reason that in taking the total amount of chlo- 
rate consumed for the year, due credit was not given to the closing balance on hand. 
This defect is pointed out in the appellate order of the Assistant Commissioner. On 
so re-working the rate of consumption, it is seen that the average for this year is 
only 19.40 pounds, This is conceded by the learned Counsel for the Department. 
It is clear, therefore, that the average consumption for these three years which are 
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19.40, 18.70 and 20.80 are not very much at variance with each other and that solely 
from these figures no inference of excessive consumption could be drawn. 


The reason, however, for holding that addition to the returned incomes was 
called for appears from the Statement of the Case to be that the assessee was not 
maintaining a daily mixture account in the absence of which the correlation of the: 
issues of the chemical with the production could not be established. It was “ in 
the absence of such an important record ” that the Tribunal proceeded to hold that 
the Proviso to section 13 was attracted. This reasoning is strangely at variance with 
the observations of the Tribunal in its appellate order. ‘There the Tribunal observed: 


“ The difficulties in fixing a percentage for all manufacturers are numerous. ‘The consumption 
of chlorate is acknowledged on all hands to vary from manufacturer to manufacturer, no doubt, 
within reasonable margins, depending upon the territory for which the matches are made to be sold 
in ; damp places require a larger proportion than relatively drier areas. ...... In cottage industries. 
where machinery are not much in use, dipping has to be necessarily manual only, with the concomitant 
absence of uniformity in the quantity of mixture consumed in each dip ; if the dip is deeper more 
chemicals and, therefore, more chlorate will be consumed. Again, the type of glue used either through 
out the year by the same manufacturer or by different manufacturers in the same determines, 
through its viscosity, the quantity of chemicals that go into the dip. In the face of these numerous. 
difficulties, it is indeed unsatisfactory to fix any hard and fast formula for the chlorate consumption 


It seems to us that these very observations answer the apparent defect noticed by 
the Tribunal, that is, the absence of a daily mixture account. If these difficulties 
exist in the manual manufacture of matches, then the maintenance of a daily mixture 
account cannot possibly help in the correlation of the issues of chlorate with the 
manufacture of the matches. One lot of matches which are carelessly handled may 
involve a much heavier proportion of chlorate than another lot handled by a 
more experienced worker. A daily mixture account of the type envisaged by the 
Tribunal in its Statement of the Case (and not in its appellate order) would hardly 
serve the purpose which the Appellate Tribunal thought it would serve. The 
absence of this particular account, the maintenance of which does not appear to 
have been insisted upon by the Department at any earlier point of time, does not, 
therefore, lead to the conclusion that the entire book results of the manufacturing 


concern become unreliable. 


A point of some considerable importance has really been lost sight of by the 
Tribunal. It appears that a test lot of matches produced by the assessee’s factory 
was sent for chemical analysis both to the Analytical Laboratory, Madras, and to 
the Alipore Test House at Calcutta. The Madras Laboratory found that the 
big, medium and small matches produced by the factory accounted for the con- 
sumption of 21.74 pounds of chlorate, 19.63 pounds and 20.64 pounds per 100 gross 
matches ; the Alipore Test House found that big size matches accounted for the 
consumption of 20.70 pounds, the medium size 18.20 pounds and small size 17.30 
pounds of chlorate per r00 gross of matches. It was particularly noted by the 
Alipore Test House that in all these cases the match heads containing the 
chemical composition were not uniform and appeared to be somewhat bigger in 
size than those of the usual machine-made sticks. It was further stated that the 
tests were conducted by choosing match boxes arbitrarily from the lot. Unfortu- 
nately, these special features attendant upon the manual manufacture of matches in 
the assessee’s factory were brushed aside by the Tribunal with the observation : 


“ Analysts’ certificates are also futile and serve no purpose as they hold good only for the parti- 
cular lots sent to the analysts.” 
It is not the case of the Department that the lots of matches sent for chemical 
analysis were specially chosen for getting a higher chlorate consumption rate. In 
order to satisfy ourselves of the features noticed by the analysis, we called upon the 
assessee to produce before us matches of the various types manufactured. We 
found that the production was far from uniform. Even the match sticks in the same 
box of a particular kind 40’s, 60’s or smalls, were of different sizes and even in the same 
box the match heads which account for the consumption of the chemical were far 
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from uniform in size. It is clear, therefore, that the manual manufacture of these 
matches leads to apparently excessive consumption of chlorate and the adoption of 
17 pounds per 100 gross of matches by the Department and the Tribunal is certainly 
not justified by the real state of things. 

It appears further that in the case of this manufacturer different sizes of matches 
are produced. The assessee contended that the Tribunal had failed to consider 
certain detailed statements of the production of matches of various categories, and 
in the directions under section 66 (2) of the Act, this Gourt called upon the Tribunal 
to report how far this material was considered. While the Statement of the Case 
does not appezr to deny that detailed statements of this kind appearing as Annexure 
C were before the Deparment, it is suggested by the Tribunal that the contents of 
statements were not pressed in the course of the arguments. We are not, 
however, satisfied that the approach of the Tribunal to this question is correct. 
The Tribunal ap to have relied upon the rate of chlorate consumption of the 
assessee’s factory itself for the calendar years 1951 and 1952. ‘That fact was before- 
the Tribunal and reference to the consumption for the calendar years 1951 and 1952 
are found in paragraph g of the Statement of the Case. That detailed statements 
relating to the production for the calendar years 1950 and 1951 were before the 
Department is not also denied. Ifthe Tribunal based its conclusion that 17 pounds. 
` per 100 gross matches was reasonable in the light of the assessee’s own production 
in subsequent calendar years 1950, 1951 and 1952 it was obviously its duty to examine 
whether the nature of the product during those years was the same as that in the 
assessment years in the appeals before it. Merely to say that apparently the point 
was not specifically argued in the appeals before it is to evade the question. Now 
it is seen from Annexure C that in the calendar years 1950 and 1951, the production 
was more or less confined to one or two varieties only. In the calendar year 1946, 
however, there was a production of a very large number of varieties of matches. 
In 1948, the production was of two varieties only, but the total was hardly 50 per 
cent. of the total production of the year 1950 and even less than 50 per cent. of the 
production for the calendar year 1951. Now, it is obvious where the production 
is confined to a single product, a greater degree of uniformity and economy in the 
production can be secured. Equally, where the production reaches what may be 
called the optimum figure, economy in the use of the materials may reasonably be 
expected. But the production of a much less quantity than what the factory is 
capable of producing leads necessarily to loss of efficiency, that is to say, excessive 
consumption of materials is likely to result therefrom. In relying upon the average 
consumption of chlorate as revealed by the figures for the calendar years 1950 and 
1951 and applying those very figures to the calendar years 1946 and 1948, the Tri- 
bunal appears to have overlooked these salient features. We are satisfied that on 
the materials made available by Annexure C, the Tribunal was not justified in con- 
cluding that the same rate of chlorate consumption as for the calendar year 1950. 
or 1951 could reasonably be adopted for the assessment years now in question, f 
It does not also appear to have been denied that the stock and the consumption 
of chlorate in the assessee’s factory were being periodically checked by the officers of 
other departments such as Police and the Revenue. There seem to have been no 
complaints with regard to the quantity of consumption from those departments, 
though that is not conclusive. That is a factor which the assessee is entitled to rely 
upon to show that in so far as the chlorate consumption is concerned, it is really 
accounted for by the match production. 

The result accordingly is that it is impossible to hold that in the circumstances 
of the present case ; it could be said that the accounts maintained by the assessee 
are incapable of reflecting his true income, profits or gains from the match manu- 
facture business. ‘There is no scope for invoking the Proviso to section 13 of the 
Act. . 

Both the questions are answered in favour of the assessee. The assessee will 
be entitled to his costs. Counsel’s fee Rs. 250. 


K.L.B. — , Reference answered in 
Favour of the assessee, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice KUNHAMED KUTTI. 
The Mannargudi Municipality by Commissioner .. Petttioner* 


v. 
The Mannargudi Bank, Ltd., by Managing Director Sri 
D. Ramachandra Iyer .. Respondent. 


Madras District Municipalities Act (V of 1920), section;93, Schedule [V—Rule 19 (2) Explanation— 
Applicability — Notice of demand served under section 29 of the Incoms-tax Act’—If includes assessment order 
— Legality of leoy—When could be questioned. 


Having regard to the form, and content of a notice of demand under section 29 of the Income-tax 
Act, it is only reasonable to construe that the notice of demand contemplated to be produced under 
the Explanation to rule 19 (2) of Schedule IV of the Madras District Municipalities Act, as includin 
an assessment order and form, a production of which will amount to a substantial compliance wi 
the requirements of the Explanation provided it is for the year comprising the half year in question. 


The Explanation is not restricted only to cases of business in moncy-lending but covers all cases 
not coming under sub-rule (1) (b) and sub-rule (2) of rule 18. The procedure contemplated under 
the Explanation can be adopted by the assessee even where a return has been submitted by him under 
rule 19 (1). 

Where profession tax is levied by a Municipality in contravention of the procedure laid down 
in the Explanation to rule 19 (2) of Schedule IV of the District Municipalities Act, the levy will be 
illegal and the civil Court will have jurisdiction to set aside the same. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Decree of the Court of the District Munsif of Mannargudi, dated goth June, 
1959 and made in S.C.S. No. 666 of 1958. 


M. M. Ismail, for Petitioner. 
R. Ramamurthi Ayyar, for Respondent. 
The Court delivered the following 


Jupement.—This Civil Revision Petition arises out of a small cause suit filed 
by the Respondent, Mannargudi Bank, Limited, for refund of a sum of Rs. 125 
collected by the petitioner, Mannargudi Municipality, as profession tax for the half 
year ending 31st March, 1957. The learned District Munsif decreed refund of a 
sum of Rs. 113, after deducting Rs. 12 which, according to him was the tax pay- 
able by the bank. According to the Municipality, in decreeing the suit the learned 
District Munsif acted without jurisdiction and has further misconstrued and mis- 
applied the relevant rules pertaining to levy of profession tax under the District 
Municipalities Act. 

The Respondent carries on banking business among other places within the 
Mannargudi Municipality and is liable under section 93 of the District Muncipalities 
Act to pay profession tax in accordance with the rules laid down in Schedule IV of 
the Act. When the Municipality called upon the Respondent for a return of its 
income for the second half year 1956-57, it submitted a return showing a loss of 
Rs. 5,514-0-1 at Mannargudi Head Office. The Respondent also produced before the 
Executive Authority the income-tax assessment order for the assessment year 1956-57. 
The Executive Authority did not accept the return or act upon the assessment order, 
but estimated the income of the Respondent at Rs. 19,097 on the basis of the Res- 
pondent’s audited balance sheet for the relevant period and assessed it to a tax of 
Rs. 125 under Class I of Rule 16 (i) of Schedule IV. The Respondent paid the 
‘amount under protest and filed an appeal to the Council. This proved unsuccessful. 
Therefore it filed the suit alleging that in levying the tax in question the Munici- 
pality had not, in substance and effect, complied with the relevant provisions of 
the District Municipalities Act and therefore the levy was illegal. it further averred 
that the Municipality should have acted upon the income-tax assessment order 
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which was conclusive. The learned District Munsif upheld the respondent’s 
contention that the Municipality had not in substance and effect complied with 
the rules, but instead of declaring the levy illegal on this ground he estimated the 
income of the respondent for the relevant half-year at Rs. 3,118 on the basis of the 
assessable income as found in the assessment order ; and after deducting the tax 
payable on the said amount, he decreed the suit for the balance. 


The question is whether, in levying the tax in question the petitioner-Munici- 
pality had in substance and effect conformed to the relevant rules, in other words 
whether in not acting upon the income-tax assessment order it had contravened 
Explanation to Rule 1g (2) of Schedule IV. Under Rule 19 (1) of Schedule IV : 


“Tf, in the opinion of the Executive Authority, profession-tax is or will be due from any company 
or person for any half-year, he shall serve a notice on such company or person either in that half-year 
or in the succeeding half-year requiring the company or person to furnish........ @ return in the 

rescribed form showing the income on the basis of which, according to such company or person, 
it or he is liable to be assessed to profession-tax for the half-year in question. ‘Thereupon it shall be 
open to such company or person to submit a return showing the income derived by it or him during 
the half-year for which profession-tax is claimed or for the corresponding half-year of the previous 
year and produce any evidence on which the company or person may rely in support of the return 
made.” 

Rule 19 (2) prescribes the following procedure. Ifa return as required under 
sub-rule (1) is made and the Executive Authority is satisfied that it is correct and 
complete, he shall levy the profession-tax on the basis of such return. Explanation 
to sub-rule (2) provides :— 

“in cases not falling under clause (b) of sub-rule (1) or under sub-rule (2) of rule 18, if the 
Company or person produces the notice of demand of income-tax served on it or him under section 
29 of the Indian Income-tax Act, 1922, for the year comprising the half-year in question, the Execu- 
tive Authority shall be bound to take one- of the income mentioned in such notice of demand 
as the income derived from the sources on which profession-tax is leviable under this Act, as the 
income on the said sources for the purposes of levying profession-tax.” 


The respondent’s case, accepted by the learned District Munsif, is that since it 
had produced an assessment order comprising the relevant half-year, the Executive 
Authority was bound to take half the income shown therein and not having done 
so, the levy was illegal. 


Mr. Ismail, learned counsel for the Municipality raised certain contentions 
of a preliminary nature. He pointed out that what is contemplated by the aforesaid 
Explanation is a notice of demand under section 29 of the Income-tax Act and not 
the assessment order. Such notice of demand or one for the relevant half-year 
had not been produced by the respondent. An assessee according to the learned 
counsel is entitled either to submit a return or to produce the notice of demand 
under section 29 of the Income-tax Act for the relevant period. The respondent 
in this case had submitted a return ; there was therefore no question of the Execu- 
tive Authority proceeding on the basis of the notice of demand. Learned counsel 
further contended that the Explanation to sub-rule (2) itself does not apply to the 

ndent for the reason that it relates to cases not falling under clause (6) of sub- 
rule (1) or sub-rule (2) of rule 18 (which relate to persons and companies transact- 
ing business other than money-lending). In other words, the Explanation applies 
to cases coming under rule 18 (1) (a), and the respondent transacts business of 
money-lending. 


It is no doubt true that the Explanation contemplates production of a notice 
of demand under section 29 of the Income-tax Act. But the prescribed form of 
this notice does. not contain any column showing income. On the other hand, it 
refers to a “ form attached ”, apparently the assessment form similar to the one in 
Exhibit A-4 produced by the respondent along with the notice of demand. This 
form under the heading “ Computation of Income” gives in column 2 the amount 
of income of the respondent as Rs. 33,575 against the source ‘ interest on securities ’ 
and after deducting a loss of Rs. 27,353 against the source ‘ Business, Profession or 
Vocation’ and adding a sum of Rs. 14 under other sources has arrived at the total: 
income of Rs. 6,236, so that the income, assessable or otherwise under the provi- 
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sions of the Income-tax Act, can be ascertained only with reference to the assess- 
ment form and not from the notice of demand. The respondent produced before the 
Executive Authority a certified copy of the assessment order (Exhibit B-2) instead 
of assessment form or notice of demand in Exhibit A-4 which in the present case 
ay eae to be a refund order for which also it is said, the same form as the notice 
of demand under section 29 is used. Obviously, the income of the respondent 
could not have been ascertained if notice of demand alone had been produced. But 
the Explanation refers only to the notice of demand ; hence the contention of the 
learned counsel that in the absence of the production of the notice of demand the 
requirements of the Explanation cannot be said to have been complied with. This 
contention is perhaps warranted on the language used. But when from the notice 
of demand alone unaccompanied by the assessment form or the assessment order, no 
income can be ascertained and when the notice of demand itself refers to the form 
attached, we have to take it that, when the Explanation refers to the notice of de- 
mand it includes the assessment form showing the income of the assessee. In 
this case the respondent produced the assessment order instead of the assessment 
form. ‘This order also contains, so far as income is concerned, the same res 
as in the assessment form, It would be an unreasonable view to take that if, in- 
stead of the assessment ‘form’ without which the income cannot be ascertained, 
the assessment order which contains further details is produced, the Executive 
Authority would not be bound to act upon it. In my opinion, it is only reasonable 
to construe that the Explanation includes assessment form as well as the assess- 
ment order and production of either will amount to a substantial compliance with 
the requirements of the Explanation provided, it is for the year comprising the half- 
year in question. 


But Mr. Ismail contended that the ae eee related to cases not falling 
under clause (b) of sub-rule (1) or under sub-rule (2) of rule 18. Clause (5) of 
sub-rule (1) and sub-rule (2) of rule 18 relate to a Company or a person transac- 
ting business other than money-lending. ‘The argument is that since the respon- 
dent carries on money-lending business the Explanation in question does not apply 
to the respondent. J am not inclined to accept this contention. Sub-rule (1) (b) 
and sub-rule (2) of rule 18 apply to company or person who are non-money-lenders 
and who are not assessed to income-tax. ‘The obvious purpose of the Explanation 
is to cover all cases not coming under sub-rule (1) (b) and sub-rule (2) of rule 18. 
Moreover, it is strictly not correct to say that the business of banking is confined 
to money-lending and such a contention which involves a question of fact was 
not raised before the learned District Munsif. 


Nor am I able to find much substance in the argument that a company or a 
person who has submitted a return under rule 19 D is precluded from producing 
the notice of demand of income-tax contemplated by the Explanation. No doubt a 
company or person has the option to submit a return or produce a notice of demand 
comprising the relevant -year. But they are not mutually exclusive. The 
company or the person is entitled to produce it as evidence of the return and if 
the Explanation to sub-rule (2) of rule 19 is satisfied, the Executive Authority is 
bound to accept it as conclusive evidence. 


Coming to the next contention that the notice of demand did not comprise 
the relevant half-year for which return was submitted, the argument of Mr. Ismail 
is that it is not the assessment year but the year of account that is intended by the 
words “for the year comprising the half-year in question.” I am unable to 
agree. The Explanation makes it clear that the notice of demand contemplated is 
“ for the year of assessment comprising the half-year for which return is called for 
and submitted.” That what is contemplated is the assessment year would be 
clear if we refer to rule 18 (1) (a) which speaks about income-tax assessment for 
the year comprising the half-year under section 10 of the Income-tax Act, 1922. 
Exhibits A-4 and B-2 relate to the assessment year 1956-57 and it comprises the rele- 
vant half-year. Therefore, on the construction I am inclined to place on the words 
& notice of demand ” that it includes assessment form or order, the learned District 
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Munsif was right in holding that inasmuch as the Executive Authority did not act 
upon the assessment order he had not complied in substance and effect with the pro- 
visions of rule 19. 


The question then is what is the taxable basis ; is it gross income or the net 
income as shown in the assessment form or order. Mr. Ismail would contend that 
the assessable income under the Income-tax Act cannot be taken as the basis for 
the Yes of levying the profession-tax. He pointed out that there are several 
heads of income liable to be charged for income-tax as set out in section 6 of the 
Indian Income-tax Act ; and under section 24 of the said Act: 

. ‘* Where any assessee sustains a loss or profits or gains in any year under any of the heads men- 
tioned in section 6, he shall be entitled to have the amount of loss set-off against his income, profits 
or gains under any other head in that year.” 

But as regards the income for levy of profession-tax, the learned counsel would 
urge, such a set-off is not contemplated and what has to be looked into when a 
notice of demand is produced is the income mentioned as the income derived from 
the source of which profession-tax is leviable under section 93 of the District Munici- 
palities Act. It seems to me that the question does not arise in this case. The 
main source of income of the respondent, as I have already pointed out, is the inte- 
rest on securities shown as Rs. 33,575. Was the respondent liable to be taxed on 
the basis of this income or on the basis of the net income of Rs. 6,236? The con- 
tention of the respondent is that it is not the gross income but the net income that 
should be taken into consideration and the net income in the present case for the 
relevant half-year being only Rs. 3,118 the same is liable to be taxed with a sum of 
Rs, 12 as found by the learned District Munsif. 


The word ‘income’ is not defined in the Act or in the Rules. In Muncipal 
Council of Mangalore v. The Cordial Bail Press, Mangalore}, the word was construed with 
reference to the District Municipalities (Madras Act IV of 1884), to mean the net 
income of profits derived from the business and not gross income or receipts. In Aruna- 
chalam Chettiar v. Namakkal Union Board®, Devadoss, J., following the above decision 
held that a person is to be assessed on the net income actually earned by him. The 
learned Judge had to construe the words with reference to sections 93 and 228 of 
the Madras Local Boards Act, IV of 1920. Repelling the argument that profes- 
sion-tax is not a tax on income but on the exercise of privilege like a profession, 


Devadoss, J., observed : 


“Tt is suggested by Mr. T. M. Krishnaswami Aiyar that the profession-tax is levied for the 
purpose of ead oy! on the profession and therefore a person who carries on a profession is bound to 
pay the tax. But this argument overlooks the fact that profession-tax is not levied on the basis of 
the income derived by a person from the profession. en income is the basis of taxation, what 
actually benefits the person can be called mcome, and not everything that comes into the business 
but what accrues to his benefit, that is to say, the income, minus the legitimate , would 
be the income of the person. It has also to be noted that in the case of companies in rule 8 the expres- 
sion ‘ gross income’ is used. When the Legislature uses the expression ‘ gross income’ in one rule 
and uses the word ‘income’ in another rule, the Court construing the Act must give the expressions 
the meanings which they are intended to convery in the context. I am unable to accept the conten- 
tion of Mr. Krishnaswami Atyar that the word ‘income’ as used in the Act could only mean gross 
Imcome.......... the Legislature made a distinction between gross income and income as such and 
as I have observed income could only mean in the ordinary sense, income which really benefits a 
person and not the gross earnings or gross taking of which only a fraction may really benefit a person.” 


The learned Judge further relied on the observations of the Privy Council in Lawless 
v. Sullivan? : 


“ there is nothing in the enactment imposing the tax nor in the context which should induce 
them to construe the word ‘ income’ when applied to the income of a Commercial business for a 
year, otherwise than in its natural and commonly accepted sense, as the balance of gain over loss.” 

It is not seriously contended for the Municipality that in the sense in which 
‘income ’ is interpreted in the above rulings, the figure of Rs. 3,118 cannot be deemed 
to be the income of the respondent for the relevant half-year. The learned District 
Munsif has found it so. 
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But on his finding that because the Executive Authority had not in substance 
and effect complied with the Rules, it was open to the learned District Munsif to 
have declared the levy itself illegal and direct refund of the entire amount. But 
he chose to exercise the function of the Executive Authority and proceeded to re- 
assess the tax payable by the respondent. This was not his function. One of the 
grounds raised on behalf of the Municipality is that the learned District Munsif went 
wrong in entering into the question of quantum of the income with reference to 
which tax is exigible and re-fixing the tax. There is force in this objection. But 
since the claim of the Municipality is now barred, I do not propose to interfere 
with the decree passed by the learned District Munsif. 


In the result, this Civil Revision Petition fails and the same is dismissed with 
costs. 


RM. oe Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. JUSTICE SRINIVASAN. 


Sri Rajah Jagaveera Rama Muthukumara Venkateswara 
Ettappa Naicker Ayyan Avl., Zamindar of Ettayapuram, 
Ettayapuram, Koilpatti Taluk, Tirunelveli District .. Appellant* 
D. 
The Collector of Tirunelveli District, represented by the Estate 
Manager, Ettayapuram .. Respondent. 
_ Madras Estates Land Act (I of 1908), section 3 (2) (a) and (d)—Estate—Grant—Construction of. 
A grant made several decades back must necessarily receive its interpretation in the li ht of the 
surrounding circumstances and contemporaneous events that were operative then and which led to the 
grant. The incidents attaching to an estate under an original grant may become altered by reason 


of a re-grant, which the Government was entitled to make and it is not a rule of law that in every case 
the terms of the original grant alone should govern the incidents of the tenure. While the permanent 


* 


settlement did not purport to interfere with the character of an estate, viz., the rights of the holder 
of the estate vis-a-vis the members of his family, it is competent to the Government when it chose to 
make a grant to impose special terms and conditions to regulate the obligations between itself and the 
holder of the estate. 

In order to constitute a t in inam the mere use of the expression ‘ inam ° or ‘ gift’ is wholly 
inconclusive unless along with such expression there is an indication that the grantee was to enjoy 
the land either totally frec of rent or to have partial remission of the ~ overnment’s share of the revenue. 

Appeal against the Order, dated 23rd December, 1957 and made in R.A. Nos. 
66 to 153 of 1957 on the file of the Estates Abolition Tribunal, Madurai. 


V. Vedantachari and T. Rangaswamy Iyengar, for Appellant. 


The Advocate-General (V. K. Tiruvenkatachari) and the Government Pleader 
(A, Alagiriswamy), for Respondent. 


The Judgment of the Court was delivered by 

Srinivasan, 7.—The Ettayapuram Zamin estate was notified under Act (XXVI 
of 1948) with effect from srd January, 1951. The Zamindar moved the High 
Court by a writ petition challenging the validity of the above Act. His petition 
failed. He carried the matter in appeal to the Supreme Court. There too he 
failed. The Government took over possession of the estate on 26th September, 
1954- 

Thereafter, the Zamindar filed a Petition under the above Act before the Assis- 
tant Settlement Officer claiming that at the time the Government notified and 
took over possession of the estate, they included certain villages which were not 
part of the.Zamindari but were really inam villages. He accordingly moved the 
Assistant Settlement Officer seeking to have determined the nature of 88 villages 
which, according to him, were not part of the permanently settled estate of Ettaya- 





*S.T.A. Nos. 35 to 122 of 1958. 4th April, 1961. 
(14th Chaitra, 1883, Saka.) 
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puram but were really inam estates coming within the meaning of section 2 (7) 
of Act, XXVI of 1948. 


These 88 villages fall into two groups, one consisting of 87 vill and the 
other of a single village of Sivagnanapuram. The claim of the Zamindar was that 
these villages originally formed part of the Palayam of Panchalankurichi, which 
Palayam was confiscated as a result of the Poligar of Panchalankurichi taking up 
arms against the then Government represented by the East India Company. In 
view of the meritorious services rendered by the then Zamindar of Ettayapuram 
who was a Poligar in assisting the East India Company in quelling the rebellion 
led by the Poligar of Panchalankurichi, Katta Bomman, the then Government 
made a “ gift in inam ” of 79 villages forming part of the confiscated Palayam of 
Panchalankurichi to the then Poligar of Ettayapuram. It is these 79 villages that 
have now come to be grouped as 88 villages; the subject-matter of the present 
appeals. 

We shall in due course refer to specific terms of the grants. At present, it 
would suffice to mention that the ‘ gifts? were completed under formal documents, 
dated 22nd January, 1800 and 12th September, 1801. Subsequently, however, 
as part of the Permanent Settlement Proceedings started and completed under the 
Madras Permanent Settlement Regulation XXV of 1802, the estate of Ettayapuram 
was permanently settled. It is common ground that at that time no distinction 
was made between that part of the estate which had all along belonged to the 
Poligar of Ettayapuram and the other villages of Palayam of Panchalankurichi 
which were gifted to the holder of the estate of Ettayapuram. On the basis that 
these disputed villages formed part of separate grants the terms of which grants 
brought them within the scope of an inam grant, the petitioner moved the Assis- 
tant Settlement Officer for a declaration to the effect that this group of villages 
fell within the description of an inam estate. 87 of these villages are said to be 
covered by a grant, dated 12th September, 1801 and one village, viz., Sivagnana- 
puram, is covered by a grant, dated 22nd January, 1800. The Assistant Settle- 
ment Officer held both on a construction of the terms of the grants and subsequent 
events that the grants only purported to incorporate all of these villages in the 
Zamindari of the appellant, and even if the grants were construed independently, 
they were intended only to secure to the Zamindar rights similar in their nature 
to those which he held in relation to the Ettayapuram Zamin. He further held 
that by reason of the subsequent proceedings under Regulation XXV of 1802, 
whatever might have been the alleged origin of the Zamindar’s rights to those 
villages, those rights ceased and the Zamindar could not claim to hold these villages 
except as part and parcel of a permanently settled estate. 


Appeals from the decisions on the Assistant Settlement Officer were taken 
to the Estates Abolition Tribunal. In the meantime, Act, XXX of 1956, had come 
into force, whereunder the Tribunal was constituted conferring jurisdiction upon 
the Tribunal to decide the question which had been raised before the Assistant 
Settlement Officer. The Tribunal came to the same conclusion as to the Assis- 
tant Settlement Officer and dismissed the appeals. The present appeals arise 
from those decisions of the Estates Abolition Tribunal. 


It is a matter of history that a large number of Poligars of Tirunelveli Dis- 
trict banded themselves together and rebelled against the then Government re- 
presented by the East India Company. This rebellion was headed by Katta 
Bomman, the then Poligar of Panchalankurichi. It is also undisputed that the 
East India Company had the advantage of the loyal assistance of the Poligars of 
Ettayapuram, Maniyachi and Melmandai in quelling this rebellion. For our 
present purposes it would be sufficient to state that the Palayam of Panchalan- 
kurichi was confiscated. In the Gazetteer of the Tirunelveli District, it is 
recorded : 

“A conspicuous exception mira ee the eastern chieftains was the Poligar of Ettayapuram who 


although a Thotien like Pan proved himself in the troubles that followed the staunchest 
adherent of the company. He was in fact the only Poligar who rendered effective assistance.” 
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At page 81: 


“ A proclamation was issued by Major Bannerman to all the Poligars notifying the commands 
of the Government. The Palayam of Panchalankurichi was declared confiscated ; likewise the 
estates of the five Poligars. . . . who had joined in the recent rebellion. Orders were given 
that all forts should be destroyed and that every ock, matchlock pike or spear should be surrende- 
red on pain of death. In consultation with the Poligars, it was decided that the work of demoli- 
ton of forts and of disarmament should be left to their owners, the conduct of the Ettayapuram 
Poligar be held up to them for emulation.” 


On the goth June, 1801, the Collector, Mr. Inshington, made certain proposals 
to the Board of Revenue, which, in so far as they are material for our purpose, are 
extracted below : 


“1. Since the reduction of Panchalankurichi, much of time has been given to calm the distractions 
of that taluk. Though the bulk of the inhabitants have returned to their villages, yet those of the 
Poligars estate, the Totiens and Kavalgars, keep aloof. 


* + * * * * 


“4. The increase in peishkush, the deprivation of caval, the interdiction against the future use 
of those implements, which had been so long regarded by the Poligars with such fond attachment were 
extended to all and it will be in remembrance of your Board that the arguments by which it was 
attempted to reconcile the Poligars to those privations were by none more strenuously combated 
than by the Polgar of Ettapore, upon the ground of that fidelity which he had ever testified towards 
the Company. But the mortification he suffered in being treated with the suspicion of a disaffected 
tributary had no influence upon his public conduct, for he paid the increase with punctuality, and 
gave no cause for a single complaint against him. 


4 * E * 4 W 


“5. Such was the conduct he had observed prior to the present rebellion ; during the progress 
of it he has conducted himself with uniform attachment manifesting on every occasion a sincere desire 
to aid the effoits of our troops to the utmost of his power. Besides the assistance derived from the 
Poligar in the reduction of the rebels, his example has had the most happy influcnce upon the other 
Poli and adverting to the justice and policy of rendering the situation of a tributary who has thus 
conducted himself eligible a easy, it appears to me very expedient that this Polgar should receive 
some lasting mark of the Company’s approbation.” 


* + + * + * 


“7. From these considerations I take the liberty of submitting to your judgment the propriety 
of transferring to the Poligar of Ettapore upon a reasonable jumma the lands of Panchalankurichi 
immediatcly bordering upon Ettapore according to the enclosed statement A. 


* * * * * + 


“9. The havoc since occasioned by death and emigration among the people, the complete des- 
truction of many villages and the great loss of cattle by plunder have so materially reduced the value 
of the villages, that they are no longer capable of yielding nearly the amount which was realised from 
them in the last year. It becomes necessary therefore in calculating the sum which the Poligar ought 
to pay from these lands to make some deduction from the Jumma of the last on account of the 

avourable ci:cumstances I have stated, and which I conceive cannot be alcala at less than 20 
per cent. This deduction made I would propose that the Poligar should pay to the Company two- 
thirds of the remaining gross revenue, reserving the other third for his own expenses and as a reward 
for his constant attachment to the Company’s Government E Ve. vas 


The proposals suggested in Mr. Inshington’s letter to the Board appear to 
have been accepted with some modifications by the Board with the following result. 
In a letter from the Governor-in-Council, dated roth August, 1801, addressed to 
the Collector of Tirunelveli, the proposals for the future treatment of the Panchalan- 
kurichi lands, were dealt with in this manner : 


“2. ‘The Board have considered and recommended to Government the plan we have proposed 
for the division of the Panchalankurichi lands amongst the Poligars who have manifested attachment 
and allegiance during the troubles in the southern provinces. 


* * * * * * 


“s5. The Government have authorised the annexation of the lands bordering upon Ettapore 
to the charge of the Ettapore Poligar. You will explain to him that this voluntary addition to his 
landed property is founded on Government’s approbation of his fidelity and that they have bestowed 
this reward for the meritorious example he has exhibited of attachment to the Company. The jumma 
Oe ee ee ~ + « > . this period will be sufficient 
for the country to recover when the revenue should be raised to two-thirds of the gross collections. . . 

; + + and that to become the permanent demand gn the country which is very moderate,” 
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Apparently, intimation of the proposed division of the lands of Panchalankurichi 
and of the addition of a portion thereof to the “‘ charge of Ettapore Poligar ”? was 
given to the Ettayapore Poligar and some objection the nature of which is not quite 
Clear, seems to have been advanced by him. In a letter from the Collector Mr. 
Inshington to the Poligar of Ettayapuram, Mr. Inshington stated :— 


“ I have received your letter, dated the 1st of September relative to the lands of Panchalakurichi 
and as I observe that you have not perfectly understood the motives of His Lordship in Council in thus 


voluntarily proposing to make a large addition to your landed property, I lose no time in sending to 


you the letter which in the warmth of my regard for you and in the desire of conferring upon you 
some lasting mark of the Company’s approbation, I wrote to the Government together with His Lord- 
ship’s answer. . . . . . . 4. 

The Poligar’s objections were met by the above letter. On the 12th September, 
1801, a Parwana was issued, the relevant portions of which are extracted below : 


“ Whereas you have conducted yourself faithfully to the Company’s administration. . 
whereas it is desired to make you eminent, . . . . . you are given the six Mahanams. . . . 
within Panchalakurichi jurisdictions. The possession of these six is given to you and 
you are also given greater rights therein as a reward to yourwork. On account of this you shall keep 
these six M in your possession and hold and enjoy the same, for ever from son to grandson. 
You should treat this gift as something more than what you expected, knowing that greater rights are 
conferred on you in respect of these six Mahanams, and that these will remain with you and your 

for ever. You should be very careful in the matter of getting tenants to these villages and 
in the matter of raising ter produce, and pay what is due to the company in respect of these Maha- 
nams, and you shall hold and enjoy the balance for yourself. . . 2... we? 


Simultaneously, a proclamation was issued bringing to the notice of all the 
citizens of the area that certain portions of the Panchalankurichi Palayam had 
been granted to Ettayapuram Palayakar and calling upon the tenants to conduct 


themselves obediently and be subject to the contro! and direction of the Ettaya- 
puram Palayakar. 


This grant was in respect of 87 villages. In respect of one other village: 
Saks carat dala the Sannad had been granted on the 22nd January, 1800, which 
was briefer in its terms and ran thus :— 


“ Especial confidence being reposed in your za 
George have been pleased to grant to you and to your 
of their approbation. 

This sannad is therefore to be considered your authority for immediately assuming the said vilage 
and for holding the same in perpetuity.” 


It is the proper construction of these two grants that is in question in these appeals. 


Broadly stated, the Tribunal took the view, that the intention of the Govern- 
ment in making these grants being to make a large addition to the landed property 
of the Ettayapuram Poligar and to transfer and incorporate certain Mahanams in 
his zamindari, despite the use of the expression such as ‘ bestowing a reward in 
approbation of the faithful conduct of the Poligar’, amounted to nothing more 

enlarging the extent of the Ettayapore Zamindari. Particular attention was 
focussed upon the fact that in the grant of the year 1801, the Poligar was under an 
obligation to pay to the Company jumma that was due. Though they were grants, 
so the Tribunal held, they were not grants in inam. It was also pointed out that 
following Regulation XXV of 1802, there was a permanent settlement effected in 
respect of the Ettayapuram Palayam, including in such permanent settlement 
these 88 villages, apparently in pursuance of the stipulation, licitly contained 
in one of the grants that the Poligar shall pay what was due to the company. In 
addition, the Tribunal held that the failure of the grantee to have the status of 
these villages determined at the time of the Inam Commission Proceedings in 1863, 
alongside the fact that he accepted the permanent settlement of these villages under 
Regulation XXV of 1802 for the last century and a half must lead to the conclusion 
that it was never understood at any point of time by the parties thereto that these 
grants were grants in inam, 


The arguments before us have covered a very wide field. The principal 
argument addressed on behalf of the appellant has been that if it is found that 


and obedience, the Government of Fort St. 


eirs the village of Sivagnanapuram in token 
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the grants of the years 1800 and 1801 were really grants in inam, the subsequent 
permanent settlement under Regulation XXV of 1802 would not affect the real 
nature of the grants. It was urged that what Regulation XXV of 1802 purported 
to effect was only to settle the peishkush that was payable and did not affect the 
real title to the property. The original tenure, according to Mr. Vedantachari 
for the appellant, was created by the two grants, and no proceeding under the 
said Regulation would alter that nature. Special emphasis was laid by the learned 
counsel on the term employed in the grants that it was a gift and the creation of 
greater rights in the properties so granted. 


The contentions of the respondent, on the other hand, pointed out that though 
the Poligar was relieved of his obligations under the terms of the earlier tenure to 
police the area under his control even before 1800, following the Poligar Rebelion 
the Palayam tenure itself was not altered till proceedings were started under Regula- 
tion XXV of 1802. Any grant that was made before the settlement under this 

tion must necessarily be taken as the Palayam tenure under which the Poligar 
held his other properties. In particular, it was claimed that the obligation of 
the Poligar to pay what was due to the Company and to hold and enjoy the balance 
for himself was no different from Palayam tenure. It was also claimed that the 
grant of a territory as distinct from a village or villages, which was what was in- 
tended under the grant of 1801, would take the case out of the scope of section 3 
(2) (d) of the Estates Land Act. It was lastly contended that even assuming that 
the grants had the incidents of grants in inam, the failure to object to the proceed- 
ings under Regulation XXV of 1802, which ensured fixity of assessment and 
the creation of a tenure, cannot be rectified at this distance of time. If the estate 
was then permanently settled, it became a permanently settled estate within the 
meaning of section 2 (2) (a), and there was no scope for invoking section 3 (2) (d) 
of the Estates Land Act. 


It seems reasonable to hold that a grant of this kind which was made several 
decades back must necessarily receive its interpretation in the light of the surround- 
ing circumstances and contemporaneous events that were operative and that led 
to the grants. We have set out in broad detail the reasons that led to these grants. 
Following upon the passing of Regulation XXV of 1802, a Special Gommission 
was appointed for the purpose of effecting a permanent settlement. This Special 
Commission paid particular attention to the case of the Poligars, and one of the 
purposes of the permanent settlement was, in the words of the Special Commis- 
sion : 

“The absolute suppression of the Military power of the vais ae and on the substitution of a 
pecuniary tribute more proportionate than the peed pa to the resources of the poligar 
countries and more adequate to the public demand for defraying the expenses of general protection and 
Government.” 


In paragraph 30 of the Report, the Commission state : 


“The eleven pollams of Ettiapore, etc., have not been subjected to the immediate management 
of British Officers, the former peishkush paid by those Poligars being compar with their computed 


Dealing with the forfeited Palayam of Panchalankurichi, the Report said : 


a | | . . It further pleased your Lordship in Council to direct that the Pollams of Pan- 
ehalankurichi. . . . e + à sho be declared to be for ever forfeited by the families of the 
late Poligars ; and that the lands sh be divided for the purpose of conferring a distinguished 


reward and a perpetual mark of public favour of the Poligar of Ettiapore. . . . . for their parti- 
cular good conduct, fidelity and assistance during the rebellion. According to that intention, 
the lands of Pan chi with the exception of two Mahanams have been transferred to the 


ş $3 
e 


Poligar of Ettiapore and incorporated in his zammdaril. . . . : 

Apparently, the Special Commission thought that the transfer of the forfeited 
palayams in the above manner was intended on the part of the Government more 
with a view to 


I] ZAMINDAR OF ETTAYAPURAM V. COLLEGTOR OF TIRUNELVELI (Srinivasan, F.). 25 


“ the expediency of the arrangement with respect to the management of those pollams, than to 
excite those sentiments of gratitude which ought to be produced by a distinguished mark of public 
appropriation ;” 
and in order to convince the Poligars of the principles of the Permanent Settlement 
the Special Gommission suggested that 

“a portion of the pecuniary advantage to be derived from the confiscation of the rebellious 
pollams should be converted to a substantive and honourable reward of allegiance.” 

In this view, in so far as Panchalankurichi was concerned, the Special Commis- 
sion advised that 


“it is extremely advisable to reduce the assessment to be imposed on the forfeited lands, and to 
commence the system of permanent revenue in the southern countries, by transmitting to the Poligars 
and to their descendants a memorable example of public justice in the punishment of rebellion, con- 
trasted with that of gratuitous generosity in the reward of fidelity.” 


It also appears from the enclosure to the Report of the Special Commission, that, 
while the summa proposed in respect of Ettayapuram palayam was fixed at 55 per 
cent. of the estimated revenue, in the case of Panchalankurichi and other seques- 
tered palayams, this jumma was fixed at 30 per cent. It is this circumstance upon 
which a great amount of reliance has been placed by the learned Counsel for the 
appellant in support of his argument, that the favourable treatment of the Pancha- 
lankurichi lands in the assessment of peishcush connotes a grant in inam. 


Leaving this aspect of the matter for the present, we may deal with the argu- 
ment, that notwithstanding the permanent settlement effected under Reglulation 
XXV of 1802, it is the earlier tenure created by the documents of grant that 
still govern these 88 villages, and that they stand unaffected by the Permanent 
Settlement. We have been referred to certain decisions in support of this argu- 
ment which we shall now proceed to examine. 


The Collector of Irichinopoly v. Lekkamani*, dealt with the palayam of Marunga- 
puri. This palayam was not permanently settled. The Judicial Committee of 
the Privy Council held that Regulation XXV of 1802 did not create new rights 
in the owners of the lands not permanently assessed or take away from them any 
rights which they may have had and that it merely vested in zamindars a heredi- 
tary right at a fixed revenue upon the conclusion of the permanent assessment 
with them. In that case, the question that arose was whether a palayam was 
hereditary, though not permanently settled ; and the contention of the Govern- 
ment that the palayam being unsettled, after the death of the late zamindar the 
right to appoint a successor -vested in the Government, was negatived. Dealing 
with the recitals contained in the Preamble to Regulation XXV of 1802 the 
Privy Council observed: .. a . 


“The langage of the recital applied as much to'the zamindars in their lifetime as it did to the 
heirs of zamindars upon their deaths. Ifthe words were to have the unlimited construction and effect 
contended for, the tion would have justified Government in depriving or dispossessing, the 
deceased poligar in his lifetime, and in transferring the zamindari to a new holder, to the same extent 
as it would have justified them in dispossessing his heirs after his death.’” ‘ 

’ Explaining the Privy Council decision, the Madras High Court said in Narayana 
v. Chengalamma? : l 


“ The matter in contest in that case was mainly the character of the tenure as heritable property 
though with this difference, viz., that the contest was then between the Crown and the heir at law, 
and that there was an express appointment by Government to divert the estate from the ordinary 


course of descent. . . à 


The learned Judge points out: . & | 
“Tt has been repeatedly held with reference to ancient palayams and zamindaris b ht 

the permanent settlement that such settlement only ed a precarious tenure nn Besa 

property and a varying assessment into a fixed demand and did not otherwise alter the inci ents of the 

estates either in regard to their móde of descent or partibility as evidenced by family usage.” 

These two decisions do not however appear to touch the pointin issue before us. 

It is true that they laid down the limits of a. permanent settlement under Regula- 
— = —— 2 E 1 La 
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tion XXV of 1802 and confirmed the earlier decisions that the incidents of family 
usage regarding heritability stood unaffected by the Permanent Settlement. 

The decision in Secretary of State for India v. Raja of Venkatagiri', is more to the 
point. In that case, the sannad had been issued to the zamindar in which a reser- 
vation was made in favour of the Government with regard to the revenue derived 
from salt and saltpetre and certain other subjects. But no mention was made of 
lakhiraj or inam lands. It also appeared that the assessment had been fixed on 
the whole of the zamindari, irrespective of the assets derived from each particular 
unit of property within it. Under ne emacs XXV of 1802, however, the Govern- 
ment was entitled to reserve to itself certain items of revenue including lakhiraj 
or inam lands. The proceedings that led to the issue of the sannad to the Raja 
of Venkatagiri were not however under this Regulation. Later, when the Raja 
of Venkatagiri resumed such inam lands within the ambit of his estate, the Govern- 
ment attempted to impose additional revenue thereon, relying upon section 4 
of Regulation XXV of 1802. Their Lordships of the Privy Council concluded 
that when the assessment had been fixed taking the whole zamindari into consi- 
deration on the basis of the arrangements which were entirely different from those 
provided in section 4 of the Regulation, both the assessment and the sannad were 
outside the Regulation. Their Lordships emphasised that the sannad was effective 
from a date anterior to the passing of the Regulation itself and accordingly stood 
unaffected by the Regulation. This decision would certainly be of great value 
to the appellant’s contention, if it can once be established that the grants made 
in the present case were of a character entirely different from a palayam or zamin- 
dari tenure. 

In Sri Raja Satrucharla Fagannadha Razu v. Sri Raja Satrucharla Ramabhadra Razu’, 
the Merangi Zamindari was formerely held on military tenure, under the Zamindar 
of Vizianagaram. The question that arose was whether by reason of the subse- 
quent dealings with the zamindari, the nature and terms of the grant under which 
it was held after 1802, the original impartible character of the estate, even if that 
should be assumed to have existed, was intended to be continued after the grant 
of the sannad subsequent to the Permanent Settlement. It would appear that 
originally the zamindari was held under military tenure from the Raja of Jeypore. 
Later it became part of the Vizianagram Zamindari by reason of conquest. The 

t of the year 1803 was in the ordinary nature of the grants that were made 
ollowing the Permanent Settlement. Subsequently. thereto, the estate came to 
the possession of the Government having been purchased in public sale for payment 
of a debt due by the zamindar. The Dewan of the former Zamindar, who had 

oferred valuable services to the Government, was offered a pecuniary reward, 
but the Diwan prayed that instead of a pecuniary reward to him, the new grant 
of the zamindari might be made in the usual terms of a sannad-tn-milkiyat-t-tstimnart. 
As usual, a clause in the sannad, conained, a covenant that the grantee was autho- 
rised and empowered to hold in perpetuity “ to your heirs, successors, and assigns, 
at the permanent assessment herein, named, the ‘zamindari’ of Merangi”. The 
question that arose was whether the estate continued to possess the character of 
impartibility, which it was assumed to have had when the earlier grant had been 
burdened with the performance of military services. Their Lordships of the 
Privy Council took the view that there was nothing in the circumstances under 
which this grant was made to lead to the inference that the Government had in 
view in making this new grant the creation of an impartible zamindari as an exception 
to the ordinary rule of succession under the Hindu Law. ‘This decision serves to 
establish that by reason of a re-grant, which the Government was entitled to make, 
the original incidents attaching to the estate may become altered, and that it is 
not axiomatic that in every case the terms of the original grant alone would govern, 


Learned counsel for the appellant referred to Kalahastheeswaraswamt Temple 
v. State of Madras?, in support of his claim that anew title cannot be deemed to be 


1. (1921) 41 . 624 : L.R. 48 I.A. 415: 297 (P.G.). i 
C.). M.L.J. 
ne foor) LR 18 eee I.L.R. 14 Mad. 3 (1954) 1 MLJ. 258. 
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created by subsequent transactions. That however was a special case where the 
village of Kalahasthi had been granted in inam to the temple in 1791-92 by the 
Raja of Kalahasthi. When the zamindari of Kalahasthi was abolished by Act 
XXVI of 1948, the State notified the village of Kalahasthi as a zamindari estate, 
and the validity of that notification came to be examined. Reliance was. 
placed by the State in support of its stand that since this was a portion of a per- 
manently settled estate, which was separately registered in the office of the Collector 
falling under section 3 (2) (b) of the Estates Land Act, it was a zamindari estate. 
Venkatarama Iyer, J. held that the separate registry and the assessment to separate 
peishcush were under the provisions of Act I of 1876, which really gave effect to: 
one of the clauses of Regulation XXV of 1802, under which transfers made by 
proprietors of permanently settled estates could, with the consent of the Govern- 
ment, be registered in the office of the Collector. Unless that was done, the entire 
estate would be liable to the payment of the peishcush. ‘These provisions were 
intended to save the rights of the Government with regard to revenue. The con- 
clusion reached was that Act I of 1876 did not confer on the alienee any new title 
but only recognised a pre-existing right providing, however, for the grant of relief 
in the matter of liability to pay the revenue. That being the limited scope of Act I 
of 1876, the learned Judge held that the character of the village of Kalahasthi by 
the grant in inam to the temple could not be altered by any proceeding under that 
Act. It is obvious that this decision is of only limited application and does not 
throw any light upon the dispute in the present appeals. 


In the Tanjore Palace Estate case1, the question arose whether the as sige by 
the British Government of a large number of villages was of the nature of a grant 
ininam. The villages originally formed part of the territories of the Raja of Tanjore 
ceded to the East India Company in 1799. The Company however did not exer- 
cise its right of collecting revenue from the, villages and after the death of the Raja 
his territories were taken possession of on. behalf of the Crown as an act of State. 
Thereafter, these villages became the property of the Government, and some years. 
later they were granted as a matter of grace to the heirs of the late Raja. Wallis 
C.J., delivering the main opinion of the Full Bench observed : 

“The grant now in question a rs to have been commonly spoken of as a mokhasa t 
and though it cannot be said to have granted on what is understood as mokhasa tenure, the use 
of the word goes to show that it was regarded as an inam of a dignified character. There was no 
distinctive word for a peculiar inam of this kind, and it was probably thought better to use the word 
mokhasa though not strictly applicable rather than to describe the grantees merely as inamdars, a 


term which includes large numbers of petty grantees in very humble circumstances. There is, in 
my opinion, no sufficient ground for su ing that it was intended to exclude from the operation of 
section 3 (2) (d) ts which were irresumable, as the fact that they were irresumable would not be 


a ground for excluding them, having regard to the policy of the Act.” 


Sadasiva Iyer, J., in expressing a concurring opinion, referred to the earlier 
decision to which he was a party, which was overruled by the decision under cita- 
tion. He said: 

“ No doubt, the word ‘ mam ° means ‘ gift ’ or * benefaction ’ in the widest and most popular sense 
of that Arabic term which has passed particularly into every one of the Veranacular languages of India. 
It is a gift by a superior to an inferior and is a Tua boc ee et ift, whether of moveables 
or immoveables and of however petty a value. But it has got several restri meanings varying in 
different parts of India. : 

It is thus clear that when a Madras Statute uses the word inam, it does not agy a gift of what- 
ever kind of property by a superior individual of whatever status to an inferior. e restriction of 
the above very wide general ificance being assumed. . . Mr. Justice Napier’s opinion was that 
the legislature when talking of grants ‘in inam °’ could have had in its contemplation only grants in 
the subject of which the Government retained some reversionary interest to be enforced in certain 
contingencies.” : 

He finally agreed with the opinion of the learned Chief Justice that the mokhasa 
yrant in question, in which the Government had reserved no reversionary interest, 
was not intended to be excluded from the definition contained in section 3 (2) (d) 
of the Act. This decision deals obviously with a case ofa very peculiar kind, where 





1. (1917) 32 M.LJ. 333: ILR. 40 Mad. 989 (F.B.). 
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what were originally private lands of the Raja of Tanjore came to be re-granted 
under certain special circumstances. That, that was the case was made clear by 
the decision of the Privy Council in Secretary of State v. Thinnappa Chettiar1, where 
their Lordships refer to the fact that it was not so much a grant that was made in 
favour of the heirs of the Raja but a restoration of the rights of the previous owners. 
The following passage from that judgment is instructive : 


“ Their Lordships must assume that he held the estate as its absolute owner with all the rights 
of enjoyment appertaining to such ownership. It was while the property was being thus held that it 


was seized with the Raj by the company ; and some time after, the private estate was restored to the 
heirs of the last Raja in its entirety. : : . 


In the order passed by the Government of Madras under this instruction, on 21st August, 1862, 
already noted, the Madras Government says that the decision of the Government of India is to the 
effect that ‘ the whole of the lands are to be relinquished in favour of the heirs of the late Raja ” 
The word ‘ relinquished ’ is significant. This decision can have only one meaning, that is, that the 
private ay get was restored to the heirs of the late Raja in all its integrity and without reservation 
of any kind of right in favour of the Madras Government. The grant was an irresumable inam.’ 
In dealing with the question whether the villages were estates within the meaning 
‘of the Estates Land Act, they observed : 


“ It is said that the tees of 1882 have been held in Sundaram Ayyar v. Ramachandra Iyer?, to 
have been given the land revenue alone without the kudiwaram rights. Their Lordships are not 
-called upon to express an opinion whether the villages are ‘ estates ° within the meaning of the Madras 
Estates Land Act, and they consider that their proper course is to construe the grant of 1882 eo 
the materials to which they have referred. . . Having regard to the nature of the grant of 1882, 
their Lordships think that the Tanjore Palace Estate, if treated as an inam, must be treated asa 
peculiar kind of inam—their Lordships observed that the word inam is no where used in the grant and 
the estate appears commonly to have been spoken of as a mokhasa which it is not—and that under 
it, amongst the rights obtained by the grantees were included rights which entitled them to use the 
water for purposes of free irrigation from the sources from which it used to be taken before the grant.” 


Later they observed :— 


“ It is true that there was no express agreement at the time of the grant not to levy any rent on the 
estate, but having regard to the intention of the Government to restore the estate to the heirs of the 
Raja in all its integrity as an act of equity and policy, the decision not to settle any jumma should be 
understood as an implied agreement not to levy any quit-rent on the estate. There is no evidence that 
-the estate was subject to assessment prior to the grant. No jodi or quit-rent has been levied since. 
err ee It means that jama was not fixed at the time of the grant, and nothing more. No jama 
-was settled, for the obvious reason that the Government, while restoring the estate to the Raja’s heirs 
-as an act of grace, did not wish to detract from the grant by levying any rent. n 


"These observations would perhaps be relevant when we come to consider the fixa- 
tion of the jama in respect of the villages now in dispute. 


The conclusion that we reach on a consideration of the above cases is that 
while normally the Permanent Settlement did not purport to interfere with the 
character of the estate in so far as the title thereto was concerned, it was not 
incompetent to the Government when it chose to make a grant to impose any 
special terms and conditions. While such proceedings as the Permanent Settlement 
would not interfere with the rights of the holder of the estate vis-a-vis the members 
of his family, the mutual obligations between the State as the grantor and of the 
‘holder of the estate as the grantee must necessarily be governed by the terms of 
the grant and the permanent settlement. In the present case, the grant of the 
-year 1801, portions of which we have extracted earlier, is put forward as a grant 
in inam, and it is claimed that notwithstanding the subsequent permanet settlement 
it must be deemed to continue to be operative as a grant in inam. It is this conten- 
tion that has to be examined. 


In so far as the present appeals are concerned, the claim is that these villages 
form inam estates within the meaning of section 2 (7) of Act XXVI of 1948. 
Under this section, an ‘inam estate’ is defined to mean 


“an estate within the meaning of section 3, clause (2) (d) of the Estates Land Act, but does not 
-jnclude an inam] village which became an estate by virtue of the Madras Estates Land (Third Amend- 
:ment) Act, 1996.” 
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section 2 (16) also defines a ‘ zamindari estate’ to mean 

“an estate within the meaning of section 3, clause (2) (a) of the Estates Land Act, after excluding 
therefrom every portion which is itself an estate under section 3, clause a é) or (2) (6) of that Act’’ 
e 


or an estate within the meaning of section 3, clause (2) (6) or (2) (c) of tes Land Act, after ex- 
cluding therefrom every portion which is itself an estate under section 3, clause (2) (e) of that Act.’* 


It is clear from these two definitions that in so far as “ zamindari estate ” as defined 
in section 2 (16) is concerned, it does not take in inam estates which would come 
within the scope of section 3 (2) (d). The two definitions would appear to be 
mutually exclusive. The intention of the Abolition Act was to provide different 
modes of computing compensation payable for zamindari estates and inam estates. 
If the grants in these two cases should, therefore, fall within: the description con- 
tained in section 3 (2) (d) of the Estates Land Act, they would be taken out of sec- 
tion 2 (16) and brought within the scope of section 2 (7) of Act XXVI of 1948. It 
follows that the question we have to consider is whether the grants would come 


within, the scope of section 3 (2) (d) of the Estates Land Act as it stood prior to its 
amendment in 1936. 


The learned Advocate-General claimed that at the time of the grant, 
Panchalankurichi was an unsettled palayam. The terms of the document of grant 
pertaining to the 87 villages did not purport to establish or afford any positive evi- 
dence of a change of tenure, as it only stated that the possession of these villages had 
been granted to the Ettayapuram Palayakar to be enjoyed by him, but subject to 
payment of what was due to the Company. There was accordingly the stipulation 
that the Palayakar should pay what was due to the company and that, in the absence 
of any settlement of the jumma at that time, must necessarily refer to what was paid 
formerly in respect of those villages by the previous Palayakar, or what the Govern- 
ment fixed thereafter. If that is the interpretation to be placed upon the terms of 
this grant, there is nothing to show that the palayam tenure (notwithstanding that 
the attendant requirement of military service had been discontinued) ceased to be 
operative. According to the learned Advocate-General, to constitute an inam, 
the grant should be either rent- free or on a fixed favourable rent. There is nothing 
in the document, to show that the grant was made on such conditions relating to 
rent. On the other hand, there was stipulation that what was due should be paid 
by the grantee. More than all, it was claimed that what was contemplated by this 
document was only an addition to the Palayam which constituted the Ettayapuram 
Zamindari ; if it was that zamindari that was to be enlarged to the advantage of the 
zamindar, there is no justification for inferring a grant in the nature of an inam. 


We have already referred to the Special Commission’s Report. It was the 
finding of the peishcush Collector who was appointed to settle the jumma payable 
in respect of all these palayams that these palayams had formerly been paying 
jumma varying between 10 and 33 per cent. of the revenue derivable from these 
palayams. His view was that they were all considerably under-assessed and he 
proposed that the jumma should be fixed at as high as 55 per cent. or so and 
brought into line with the other palayams in this regard. The report of the Special 
Commission clearly indicate that several factors were taken into consideration in 
fixing the jumma of the Panchalankurichi, area incorporated in Ettayapuram 
“Zamindari. In paragraph 46 of the Report of the Special Commission is set out : 

“The convulsions in the rebellious pollams have prevented the Collector from completing the 
information respecting the value of the lands in the satisfactory mode observed in the other po z 
The valuation of Panchalankurichi is stated by Mr. j for the year 1802 at Star Pagodas 
23,477 ; of which the former peishcush amounted to Star Pagodas 6,208. The increased peishcush, 
recommended by Mr. Powney amounted to Star Pagodas 14,111 ; and that which is now recommen- 
ded by Mr. Inshington in the actual state of the lands of Panchalankurichi amounts to Star Pagodas 
12,185 and bears the proportion of 57 per cent. to the valuation of the gross revenues.” 


Paragraph 49 : 

“The permanent jumma proposed by Mr. Inshington for the pollams of Panchalankurichi.... 
will, in his jud ent, ae the objects intended by the distribution of those lands ; but your Lord- 
ships m Council will observe that Mr. Inshington has seen, the havoc occasioned by the sword, and 
by the devastation of contending bodies in arms throughout these villages ; and he knows also that 
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many of the inhabitants who settled themselves for their satisfaction in tb Circar lands at <that period, 
are never likely to return to their original villages.” 


Paragraph 50: 

“Tf the object of your Lordship in Council, in distributing the lands of the forfeited pollams, 
appeared to be limited to the assessment of a reasonable jumma, we should concur in the moderate 
sum recommended by the Collector ; but under the peculiar considerations which attach to the case, 
we are of opinion thatit is extremely advisable to reduce the assessment to be imposed on the forfeited 
lands, and to commence the system of permanent revenue in the southern countries, by transmitting 
to the Poligars and to their descendants a memorable example of public yea in the punishment 
of rebellion, contrasted with that of gratuitous generosity in the reward fidelity.” 


Paragraph 51 $ 


“On these grounds, we recommend that the permanent assessment on the distributed lands of 
Panchalankurichi. . . be fixed in the proportion of go per cent. to the gross valuation of 1802. 


The above extracts give unmistakable indication that at the time of the pro- 
posed settlement it was found that a large number of tenants of Panchalankurichi 
village had left those villages and had settled down in the Circar villages and were 
never likely to return. The previous rebellion had so disorganised the cultivation of 
the area that the Special Commission was not prepared to agree “ that the actual 
state of the Jands in Panchalankurichi would justify fixing of such high percentage 
as 57 as the jumma.” They no doubt took into consideration the services rendered 
by the Ettayapuram Poligar, and in so far as the reward for his services was con- 
cerned, it seems reasonable to infer that the large addition to his landed property 
that was contemplated by the addition of these villages to his zamindari fully met 
with that consideration. The fixation of jumma at 30 per cent. does not appear to 
have been founded upon those considerations. Even if the grant had been made 
only on zamindari tenure, there is no doubt, that it would yet have been 
a reward for his meritorious services. The fixation of jumma at a lower figure was 
clearly governed primarily by the condition of the lands of Panchalankurichi and 
the exodus of the tenantry therefrom. We are unable to agree with the argument 
of Mr. Vedantachari, for the appellant that the reduction of the jumma from 57 
per cent. to 30 per cent. amounted to a favourable rate of rent. While it was no 
‘doubt favourable in the sense that as against the original proposal of 57 per cent., the 
jumma was fixed at 30 per cent. of the normal revenue, it is clear that even the rent 
as fixed on the basis af 30 per cent. which was 7,042 Star Pagodas, was an enhancement of 
the former peishcush, which was only 6,208. Viewed from this angle that the previous 
peishcush was not reduced, it is exceedingly doubtful if any inference of an 
intention to confer upon the Zamindar of Ettayapuram the Panchalankurichi 
lands on any favourable terms of rent in the sense that such a grant would 
amount to an inam, can at all be made. 


“ We have examined the position as it emerged after the permanent settlement of the entire 
Ettayapuram zamindari including the additions made to it by the grants of 1801. Obviously 
the permanent settlement did not itself operate as a grant, and the nature of the grant was left un- 
affected by the permanent settlement. The grant contemplated the payment of what was lawfully 
due to the Government, the quantification of that sum as a permanent measure on the basis of the 
special considerations that applied to the villages of the Panchalankurichi palayman at a reduced 
‘percentage did not convert the original grant into an inam grant.” 


The point raised by the learned Advocate-General, that in order to consti® 
tute a grant in inam there should either be a grant free of the payment of any rent 
or on favourable terms of rent, appears to have considerable force. In the absence 
of either of these two features, it is claimed that there cannot be a grant in inam. 
‘This argument derives support from Lakshmanna v. Venkateswarlu1. ‘Their Lordships 
‘of the Privy Council observed : 

“ Inam is a well-known word of ‘ Arabic’ origin which means reward or favour. The word 
<ame into use after the Muhammadan conquest. ancient days, grants of land or revenue, 
-were made by Hindu Sovereigns to individuals, particular families, or communities for various pur- 
poses, or to religious institutions for their upkeep. These were known as ‘manyams’. The practice 
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was continued by the Muhammadan Rulers and later, by the East India Company also, till it was 
discontinued in the earlier years of the 19th Century, as a result of instructions received from the 
Directors of the Company. Thence-forward, gifts of land were granted only in special cases, the 
ordinary cases being provided for by the grant of money pensions. 

Inams in the Presidency of Madras are of two kinds : first, those where the proprietary right in 
the soil and the right to the Government share of the revenue derivable from land coalesce in the same 
individual, and secondly, those where the proprietary or occupancy right is vested in one or more 
individuals, whilst the Government share of the revenue has been granted to another.” 

They refer also the “ Land Systems of British India ” by Baden Powell and the 
well-known Report of Mr. Blair. 


In Sellappa Goundan v. Baskaran}, the learned Judges had to consider as to what 
constituted an inam. They referred to the Privy Council decision cited above and 
observed : . 

“ Can it be said that the grant by the Raja of Mysore in 1760 which included Komsarapalayam 

was an inam ? It was no doubt rent-free. But the essential element of an inam, namely, a bene- 
faction, is lacking. The grant, whether it be of the land, its assessment or both, was one made in con- 
sideration of a payment by the grantee. It cannot be held to be an inam. The circumstance, 
that the grant was treated as an mam at the time of the inam settlement proceedings and title deeds 
were issued on the basis, cannot affect the original character of the grant.” 
They refer in particular to Sam v. Ramalinga Mudaliar?, where the word ‘ inam” 
was taken to mean a present or gift either to an individual or for public purpose 
and that an inam implied a grant of land with a remission, partial or total, of the 
revenue. 


It is unnecessary to refer to any other decided cases in this connection. ‘There 
is no doubt that in order to constitute a grant in inam, the mere use of the expression 
‘inam’ or ‘gift -is wholly inconclusive, unless, along with that expression, we 
can find an indication that the grantee was to enjoy the land either totally free 
of rent or to have partial remission of the Government share of the revenue, It is 
the contention of the learned Advocate-General that far from such being the case, 
the intention of the grantor, the then Government, was that the grantee should 
pay what was due to the Company that is, what was payable to the Government as 
its share of the revenue derivable from the lands. 


In answer to this contention, Mr. Vedantachari, for the appellant, contended 
that the two parts of a grant, viz., the grant itself and the resultant favourable terms 
with regard to the rent, should be taken separately from each other. According 
to him, here is the case of a grant made to a person who but for the grant had no 
right to the property previously. The grant of the year 1801 refers to a gift and 
confers permanent possession and enjoyment of the property in the grantee. That 
is absolute in its connotation. Even taking the latter part of the document, 
where the grantee is under an obligation to pay what is due to the Company, the 
further expression ‘‘ you shall hold and enjoy the balance for yourself” amounts, 
according to the learned counsel, to a share of the land revenue being granted in 
inam. We are unable to agree that such an interpretation of the document of the 
grant would at all be reasonable in the light of the two decisions that we have re- 
ferred to earlier. If such an argument is accepted, there would appear to be no 
distinction whatsoever between a grant of an estate on zamindari tenure and 
a grant in inam. Even in the case of the former type of grant, the result is certain- 
ly the grant of something to a person who was not entitled to it previously, and any 
such tenure obviously ts to that person a part of the Government revenue, the 
peishcush payable by the holder of such an estate being only a proportion of the re- 
venue which the Government would otherwise derive font the lands. If this argu- 
ment is accepted, one can very well say that even in the case of a zamindari grant, 
there is this incident of a favourable term of rent imposed on the estate in question. 
We are unable to accept this argument. The result accordingly is that in order to 
constitute a grant in inam, there must be a clear indication that at the time of the 
grant, the grantor intended to grant either the land free of the payment of any 
peishcush or on favourable terms with regard to the peishcush. 


1. (1960) 2 MLL. J. 363. 2. (1916) 30 MLJ. 6007: LL.R. 40 Mad. 664. 
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The circumstance that the peishcush in respect of Panchalankurichi villages 
was fixed at 30 per cent. as against 55 per cent. which was adopted in the case of 
Ettayapur Zamindari does not lead to the conclusion that the reduction was indi- 
cative of the intention of the grantor to make a grant in inam. We have extracted 
portions from the Report ofthe Special Commission. The fixation of the peishcush 
in respect of the different villages which were comprised in the various palayams was 
with a view to permanent settlement being effected with the holders of those estates. 
The mere circumstance that in calculating the land revenue which should be fixed 
as part of the settlement proceedings, different percentages were adopted in the case 
of different villages cannot be taken to result in the creation of an inam grant in the 
case of such of those villages where the percentage was fixed at a lower figure. We 
must emphasise that there was no rigid and inviolate rule with regard to the fixation 


of the percentage, and each village or each area appears to have been differently 
dealt with according to its then condition. 


On the same day as that on which Regulation XXV of 1802 was passed, that is, 
on the 13th July, 1802, Regulation XX XI of 1802 was also passed. This was in- 
tended for examining the validity of titles of persons holding or claiming to hold 
lands exempted from the payment of revenue under grants not being Badshahi 
or royal grants. The Preamble to this Regulation notices that : 


“ whereas the permanent settlement of the land-tax has been made exclusive of alienated lands 
of every description ; it is expedient that rules should be enacted for the better ascertainment of the 
titles of persons holding, or e to hold, lands exempted. from the payment of revenue to Govern- 
ment under grants not being Badshahi or royal, and for fixing an assessment on such lands of that 
description as may become liable to pay revenue to Government. daa OR 


Reference is made to this Regulation XXXI of 1802 only to emphasise the fact that 
even at that time the then Government was fully aware of the existence of inams, 
and while permanent settlement was in process or in contemplation, they took steps 
to investigate the validity of such inam grants. They were further aware that in 
the proceedings for the permanent settlement of estates, such lands were not taken 
into consideration in fixing the permanent peishcush and this Regulation sought to 
bring under assessment such inam grants which were not supported by a valid title 
or had become disassociated with the purposes for which they were granted. It 
would be remembered that the grants upon which the appellant relies in the present 
appeals are those of the years 1800 and 1801. Had it been the intention of the 
Government and had it been understood by the parties that those grants were grants 
in inam, bringing these lands within the scope of the permanent settlement, despite 
the passing of Regulation XX XI of 1802, appears to be wholly inexplicable. Indeed, 
the Judicial Committee of the Privy Council in explaining the scope of the 
permanent settlement in Probhat Chandra Barua v. King Emperor+, observed : 

“The language used in Regulation I, Article VI, does not, in their arate > opinion, mean 
anything other than : ‘ You have in the past been lable to have the amount of the jama increased. 
according to the actual produce of the estate increased ; to enable the Government to obtain this you 
have been subjected to uent investigation to ascertain the actual uce and you have even been 


deprived of the Sera DENE of your estates. All this shall cease. You shall have fixity of payment 
and fixity of tenure. you improve the revenue of your zamindari, you shall enjoy the fruits of your 
improvements without fear of the Government claiming that because the revenue produced by the 


estate has increased the payment you make to Government as condition of holding that estate shall be 
increased also. ” 


The Regulation which their oe had to consider was the Permanent Settlement 
Regulation, Bengal Regulation 1 of 1793, which also sought to effect a permanent 
settlement of the estates. Clearly it is by reason of the permanent settlement which 
was effected and the sannad that was granted to the Zamindar of Ettayapur as a 
result of that settlement in 1803, the entire estate, including the Panchalankurichi 
villages, was brought within the scope of that settlement, and no claim or objection 
was at any time advanced that the Panchalankurichi vi 


l ; villages were covered by a 
grant which was in the nature of an inam. Though, in the light of the decisions, the 


- 
ere we ee oe 





~ 
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character of the grant made in 1800 and 1801 would certainly not be affected by 
the subsequent settlement, we refer to this feature only to point out that in the context 
of the then prevailing state of things, neither party, either the grantor or the grantee, 
understood those particular grants to be of the nature of an inam. 


We may at this stage refer to another decision of the Privy Council in Partha- 
saraihi Appa Rao v. Bommadevara Satyanarayanal. In that case, certain zamindari 
lands were acquired by the Government under the Land Acquisition Act. In lieu 
of compensation to which the landholder was entitled, other Government lands in 
another district, of which lands he had already acquired ryoti rights, were granted 
to him on his request. These newly granted lands were entered in the Collector’s 
register as zamindari lands. The landholder leased out these lands and when on 
the expiry of the lease he sought to recover possession, the lessee claimed that he had 
acquired permanent rights of occupancy by virtue of the provisions of the Madras 
Estates Land Act. The question arose whether the lands in question could be 
regarded as part of a permanently settled estate. Their Lordships held : 


“ It is obvious that when in the hands of the Government, they were not so. What then has 
made them acquire the character of a settled estate ? The appellant’s counsel argued that the effect 
of the transaction detailed above was to make the lands an estate settled at a peishcush of Rs. 777. But 
a settlement must be effected formally and there should be some recorded evidence of it. It seems 
impossible here to point to anything which has that effect. There is admittedly no sannad dealing 
with the lands in terms of the article of the Regulations. That in the opinion of the learned District 
Judge was per se conclusive. It is, however, enough to say that there is nothing to which the appellant 
can point as making a settlement. There being no document and the matter being left to inference 
to be drawn from the facts, it would be possible to suggest more than one mode of settlement. ”’ 


_ Reliance has been placed by the learned Advocate-General upon this decision 
for the converse proposition, viz., that where in respect of certain lands a permanent 
settlement was in fact effected under Regulation XXV of 1802, and a sannad 
granted in 1803, and that position has been acquiesced in for the last century and 
a half, it is too late in the day for the appellant to claim that the original character 
of the estate, which, according to him, was a grant in inam, must still prevail. 
Though the converse of a proposition may not always be necessarily true, the 
argument of the learned Advocate-General was that having agreed to a permanent 
settlement with regard to the Panchalankurichi lands the appellant can no longer be 
heard to claim that the lands were granted in inam. Since we have found that the 
grants were not in inam, it is really needless to examine the soundness of the 
contention that even if the grants were inam grants, the subsequent acquiescence 
in the permanent settlement barred the acceptance of the present claim that what 
had been'permanently settled still continued to be governed by an inam tenure. 


Learned counsel for the appellant put forward another argument which was 
that under section 3 of the Government Grants Act, Regulation XXV of 1802 was 
ineffective to destroy the title conferred by the grants of the years 1800 and 1801. 
We are unable to appreciate this argument because it has not been the contention 
that Regulation XXV of 1802 altered the character of the grant of its own force. 
If what is contended for is that a fetter was placed on the legislative competency of 
the State Legislature to interfere with the terms of a Crown Grant, the wording of 
section 3 of the Government Grants Act does not appear to lead to that inference. 
What section 3 lays down is that the provisions of any such grant shall be valid 
and take effect according to their tenor. This section came to be considered by 
the Judicial Committee in Thakur Jagannath Baksh Singh v. The United Prooinces*, 
where their Lordships laid down: 

“If, therefore, it be found that the subject-matter of Crown Grant is within the competence of a 
Provincial legislature, nothing can prevent that legislature from legislating about it unless the Constitu- 
tion Act itself expressly pr its legislation on the subject either absolutely or conditionally. ”’ 


The question arose whether a sannad which had been granted by the Crown con- 
ferring full proprietary rights, permanent heritable and transferable rights in the 


I. (1 918) 36 M.L.J. 899 : LR. 45 I.A 38 7 2. (1946) 2 M.L.J. 29: (1946) F.L.J. 88 
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estate, confirmed subsequently by the Oudh Estates Act, could not be affected by 
a subsequent legislation of a Provincial legislature enacted in the United Provinces 
Tenancy Act, 1939, which sought to consolidate and amend the law relating to 
icultural tenancies and other matters connected therewith. Section 3 of the 
rown Lands Act, 1895, was relied on in support of this contention. ‘Their Lord- 
ships observed with reference to that section : 


“ These general words cannot be read in their apparent generality. The whole Act was intended 
to settle doubts which had arisen as to the effect of die Trasnfer of Property Act, 1882, and must be 
read with reference to the general context and could not be construed to extend to the relations between 
a sannad-holder and his tenants. Still less could they be construed to limit the competence of the 
Provincial Legislature under the Constitution Act. ” 


They also observe : 

“ It is many centuries since the Courts were invited to hold that an Act of Parliament was ultra 
vires or invalid in law on the ground that it infringed the prerogative of the Crown. So startling a 
claim as that made in the present case cannot be upheld. ‘That broad and general principle is suffi- 
cient to dispose of the claim. No Court can annul the enactment of a legislative body acting within 
the legitimate scope of its sovereign competence. ” 


This decision of the Privy Council was referred to by their Lordships of the 
Supreme Court in Maharaj Umeg Singh and others v. The State of Bombay. In that 
case, reliance was placed upon letters of guarantee given by the Dominion Govern- 
ment to the Rulers of Estates subsequent to the agreements of merger, and it was 
contended that in the face of this guarantee, the State Legislature of Bombay had 
no legislative competence to enact any legislation depriving the holders of the jagirs 
of their rights of ownership. Though section 3 of the Government Grants Act was 
not specifically relied upon, the arguments addressed were analogous, and their 
Lordships of the Supreme Court rejected the contention that the legislative com- 
pentency of the State Legislature was curtailed in any manner by such covenants 
contained in the letters of guarantee. 


The result of the above discussion is accordingly that the grant of the year 1801 
covering the 87 villages in question was not a grant in inam. It was as an 
unsettled palayam that this area, along with the Ettayapuram Zamindari, itself 
undoubtedly an unsettled palayam, was settled under the Regulation, and this 
brought the entire area within the scope of section 3 (2) (a) of the Estates Land Act. 


We must, however, deal separately with the village of Sivagnanapuram, which 
was granted in 1800. In this case, the sannad however made no mention of any 
petshcush payable by the zamindar. It is conceded before us that in the permanent 
settlement proceedings, this village also was taken in as part of the zamindari and 
permanently settled. The question would then be whether the title created by the 
grant of the year 1800 was in the nature of aninam. If the underlying implication 
was that this village was granted rent-free for the reason that no stipulation with 
regard to rent was contained therein, undoubtedly, it would be a grant in inam. 
But it seems to us that we cannot ignore the context of the surrounding circums- 
tances, There is no doubt whatsoever that by the date the East India Company 
had ceased its practice of granting any inams and that fact finds mention even in 
decided, cases. It was not the policy of the East India Company to make grants 
of inams and that historic fact catinot possibly be ignored in construing this document. 
The more so when we find that immediately thereafter even this very village 
was brought within the scope of the permanent settlement. It necessarily follows 
that the village Sivagnanapuram cannot, therefore, be treated differently from the 
other 87 villages. : 


In the result, the appeals fail and are dismissed with costs. 
One set of counsel’s fee. 
R.M. — Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VEERASWAMI. 


Arakchand Kankaria l .. Petitioner* 
U. 
Amarchand Kankaria and others .. Respondents. 
Civil Procedure Code (V of 1908), Order 33, rule 5 (d-1) (as amended in Madras)—Applicability—Some 
of the prayers tn suit barred by limitation—Power of Court to refuse leave. 
Order 33, rule 5 (d-1) (as amended in Madras) directs that the Court shall reject the application 
a ion to sucasa pauper where the sutt appears to be barred by any law. A suit comprises 


e prayers and not merely one or more of them. Where the Court finds that one or more of the 
ee Py themselves cannot constitute the suit—are barred by limitation, it has no jurisdic- 
tion to withhold leave—provided of course the applicant is a pauper—or to limit the leave to the 
prayers which are not found barred or even to direct the applicant to file a fresh petition for leave 
-confining the plaint (petition) to such prayers as are not found barred. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Decree of the City Civil Court, Madras, dated 24th September, 1959 and made 
in O.P. No. 152 of 1959. 


C. P. Rajagopala Ayyangar, for Petitioner. 
V. Thyagarajan, M. A. Rajagopalan and M. Balachandrudu, for Respondents. 


The Court delivered the following 

JupcMent—This Revision by the plaintiff is directed against the order of the 
‘Sixth Assistant Judge, City Civil Court, Madras, declining leave to sue in forma 
pauperis. The learned Judge found that prayers (d) and (e) in paragraph 15 of the 
proposed plaint were barred by limitation and considered that the proper order to 
‘be passed in the circumstances was to reject the original petition under Order 33, 
rule 5 of the Code of Civil Procedure, giving the petitioner an opportunity to fle 
a fresh petition, if he thought it necessary, in respect of his claim for partition of the 
suit properties and a declaration that the mortgage in favour of the third respondent 
did not convey a valid power of sale. ‘The suit which the petitioner sought to file 
tin forma pauperis was for partition of the properties in B and C Schedules between 
the plaintiff and defendants 1 and 2, for a declaration that the third defendant- 
third respondent was not entitled to bring the mortgaged property to sale 
under section 69 of the Transfer of Property Act, for setting aside the mortgage 
-leed, dated 14th August, 1950, in favour of the third defendant-third respondent 
as not binding on the plaintiff and his share of the joint family assets, for declaring 
that the decree obtained by the fourth defendant-fourth respondent in C.S. No. 352 
of 1950 was not binding against the plaintiff and for certain other reliefs. The City 
‘Civil Judge thought that if the plaintiff wanted to impeach the mortgage effected 
‘by his brother, he ought to have come to Court within three years from 1953, when 
he attained the age of majority, though the mortgage in question was executed only 
on 14th August, 1950. In that view, the learned Judge held that prayer (d) in res- 
pect of that mortgage was barred by time. Similarly, he was of the view that prayer 
(e) for a declaration in respect of the decree in C.S. No. 352 of 1950 was also barred 
‘by time. According to the learned Judge, the suit should have been filed on or 
‘before 19th February, 1955, that is, within three years of the date of the decree. 
‘On those findings the learned Judge made an order which I have already referred 
to. Hence this Revision Petition by the plaintiff. 


Sri R. Gopalaswamy Ayyangar, the learned counsel for the plaintiff-petitioner 
-contends that the view of the learned Judge that prayer (d) is barred by limitation 
-cannot be supported. So too he contends that the learned Judge was wrong in 
holding that prayer (e) also is barred by time. ‘The learned counsel further con- 
tends that in any case, even assuming without admitting that the two prayers were 
‘barred by limitation, that by itself did not justify the learned Judge to pass the order 


* C.R.P. No. 594 of 1960. fend ag ir! an 
an Chats 1883, 
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which he did, for clause (d-1) of rule 5 of Order 33, of the Code of Civil Procedure, 
only directs that the Court shall reject the application for permission to sue as a 
pauper where the suit appears to be barred by any law. In other words, the con- 
tention is that the Court has no jurisdiction to withhold leave to sue in forma 
pauperts only on the ground that one or more of the prayers, as distinguished from 
the suit as a whole, were barred by limitation. I think the last contention is well- 
founded. A suit comprises all the prayers and not merely one or more of them. 
The plaintiff in this case has sued in the main for partition and as incidental to 
that prayer, he has asked for the other reliefs, namely, for setting aside the decree 
as also the mortgage. Those prayers by themselves did not constitute the 
“ suit ” within the meaning of clause (d-1) of rule 5 of Order 33 of the Code of” 
Civil Procedure. Where the Court finds that one or more of the prayers, which 
cannot by themselves be said to constitute the suit, are barred by limitation, it 
has, in my view, no jurisdiction to withhold leave, provided ofcourse the petitioner 
is a pauper, to sue in forma pauperis, or to limit the leave to the prayers not 
found to be barred by limitation, or even to direct the petitioner to file a fresh 
petition for leave, confining the plaint to those prayers not barred by limitation. 
The Court is bound to reject an application for permission to sue as- a pauper 
only when it finds that the “ suit ” as such including all the prayers but not merely 
one or more of them, is barred by limitation. 


On the above view, it follows that the learned City Civil Judge was not right 
in rejecting the petition. It also follows fromthe above view that it is not necessary 
to go into the question whether the learned Judge was right in holding that prayers. 
(d) and (e) were barred by limitation. But I may state at once that the learned 
Judge’s view that the prayer in respect of the mortgage was barred by time, is. 
obviously untenable. But, as I said, I do not feel called upon to record a finding 
whether the learned Judge was right in the view he took as regards limitation in 
respect of prayers (d) and (e). If and when leave to sue in forma pauperis is granted, the 
question of limitation will have to be gone into in more detail and decided at the trial 
of the suit. In that sense, the finding of the learned Judge on the question of limita- 
tion in respect of prayers (d) and (e) cannot be regarded as final as between the- 
parties. The Revision Petition is allowed. The order of the lower Court is set 
aside and the petition for leave to sue in forma. pauperis is remitted for fresh 
disposal after an enquiry into the alleged pauperism for the entire Court-fee payable- 
in respect of each of the prayers, including prayers (d) and (e) in the plaint.. 
There will be no order as to costs. 


P.R.N. am Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIGE RAMACHANDRA IYER. 


The Village Panchayat, Vaitheeswarankoil, by its Executive 
Officer .. Petittoner* 
D. 


Sri La Sri ‘Subramania Desiga Gnanasambanda,Pandarasannadhi, 
Trustee, Velur Devasthanam at Dharmapuram, Mayuram 
Taluk .. Respondent. 


Madras Village Panchayats Act (X of 1950), section 78—Contribution from temples, etc., to Panchayat— 
Whsn could be claimed. 


Under section 78 of the Madras Village Panchayats Act, 1950, it is for the Government to decide- 
upon and direct the payment of contribution to the funds of Ke Panchayats. A Panchayat has no 
right to claim any contribution in the absence of an order of the State Government to that ‘effect 
under section 78 of the Act. Such a contribution cannot be deemed to be a fee and it is not saved 
by Schedule 2, rule 12 of the Act. The mere fact that contributions were paid before the Act will. 
not make the temple liable to pay the contribution after the coming into force of the Act unless the- 
statutory provisions are complied with. 


—_ 





* C.R.P. Nos. 577 and 578 of 1960. 21st April, 1961. 
(1st Vaisakha, 1883, Saka).. 
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Petitions under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif, Sirkali, dated 13th October, 1959 
and passed in S.C.S. Nos. 156 and 284 of 1959. 


G. Ramanujam, for Petitioner. 


T. M. Chinnaiya Pillai and T. S. Palani Sivagurunathan, for Respondent. 
The Court delivered the following 


JUDGMENT.—Vaitheeswarankoil, which owes its importance to the two famous 
temples of Sri Vaidyanathaswami and Sri Muthukumaraswami situate within its 
limits, is a village in the Tanjore district, whose civic affairs are vested in a Pan- 
chayat constituted under the Madras Village Panchayats Act, 1950. Two of the 
annual festivals in the temple, the “Panguni Utharam” and “ Mandalabhisheka 
Krithigai’, which last for fourteen and three days respectively, attract large 
numbers of pilgrims. Sanitary and other arrangements for the convenience of the 
pilgrims have to be, and are, made by the Panchayat during the time of the festival. 
Claiming that, under the provisions of section 78 of the Madras Village Panchayats 
Act, the temple would be bound to contribute one half of the expenses incurred in 
respect of the arrangements aforesaid and after giving credit to what was paid by the 
temple in that behalf, the Panchayat instituted two Small Cause Suits in the District 
Munsif’s Court, Sirkali, against the temple for the recovery of the balance of contri- 
bution due in respect of the two festivals held in 1956. The suits have been dismissed 
by the learned District Munsif on the ground (1) that there is no legal authority 
in the Panchayat to require the temple to contribute to the expenses incurred by 
it In connection with the sanitary arrangements made for the festivals, and (2) that 
the amount expended, in respect of half of which the claim is made, was utilised 
not merely for making arrangements for the festival, but for certain permanent 
amenities to the civic needs of the Panchayat and that it could not be said that such 
amount was wholly expended in connection with making special arrangements 
for the purpose of festivals. The Panchayat, feeling aggrieved by the decision, has 
filed these Revision Petitions. 


Prior to the Madras Village Panchayats Act of 1950, the constitution and powers 
of the Vaitheeswarankoil Panchayat were governed by the provisions of the Madras 
Local Boards Act, 1920. Section 128 of the Act enabled a Panchayat, within whose 
jurisdiction a temple is situate, attracting a large concourse of pilgrims either 
throughout the year or on particular occasions, to call upon the temple authorities 
to contribute to the funds of the Panchayat for the expenses incurred for making 
the special arrangements for public health, safety and convenience of the pilgrims. 
Such a contribution might take the shape either of permanent contribution or of 
a recurring one. Section 128 authorised the Government to determine the amount 
of contribution to be made by the temple. Purporting to act under the provisions 
of section 128 of the Madras Local Boards Act, the Government passed 
G.O. No. 3447 (P.H.), dated 26th September, 19309, sanctioning the levy by the 
Vaitheeswarankoil Panchayat from the respondent-Devasthanam of a contribution 
of one half of the expenditure incurred on special sanitary arrangements provided 
by the Panchayat Board during festivals of the Devasthanam. Under the Public 
Health Act, the Government have notified that the two festivals, namely, 
Panguni Utharam and Mandalabhisheka Krithigai, conducted by the respondent- 
Devasthanam, attract a large concourse of pilgrims. i 


The Village Panchayats Act of 1950 came into force on tst August, 1950. Sec- 
tion 136 of that Act enacted certain consequential amendments to the Madras 
Local Boards Act. Those amendments were set forth in Schedule 4 to the Act. 
Item 67 of Schedule 4 directs the omission of the word ‘ panchayat’ from section 
128 of the Local Boards Act. That would mean that the provisions of section, 128 
will not thereafter apply to the case of a panchayat. The Village Panchayats Act, 
however, enacted a separate provision in section 78 thereof for receiving contri- 
butions from temples, etc., for sanitary arrangements made in connection with the 
festivals therein. Section 78 states: ae 


~ 


- 4 
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“ Where a mosque, temple, mutt or any place of religious worship or instruction or any place 
estivals or for other like purposes is situated within the limits of a 


which is used for holding fairs, or fi 
village or in the neighbourhood thereof and attracts either throughout the year or oat cela we 
occasions a large number of persons, any special arrangements necessary for public health, safety 
or convenience, whether permanent or temporary, shall be made by the panchayats ; but the Govern- 
ment may, after consulting the trustee or other person having control over such place, require him 
to make such recurring or non-recurring contribution to the funds of the panchayat as they may deter- 
mmc. 

It will be seen from a comparative study of section 128 of the Madras Local Boards 
Act and section 78 of the Village Panchayats Act that the authority to decide about 
calling upon a temple to contribute are different. In the former case, it was the 
Panchayat that will have to take the decision to call upon the temple to contribute, 
it being left to the Government to fix the quantum or propbdrtion of the contribution 
to be made. Under section 78 of the Panchayats Act, the Government, after con- 
sulting the trustee or other person having control over such place, has itself to 
decide whether the recurring or non-recurring contribution to the funds of the Pan- 
chayat should be made. They should also decide the quantum to be paid by the 
institution. It cannot therefore be said that section 128 of the Local Boards Act was 
repealed and re-enacted by the Panchayats Act in the same form in which it existed 
before. Section 18 of the Madras General Clauses Act provides for keeping alive 
notifications made under a repealed Act and the provisions of which were re-enacted: 
the notifications, published under the repealed provisions shall be deemed, so far as 
the same are consistent with the re-enacted provisions, to have been duly issued under 
such re-enacted provisions. Section 18 will have no application to the present case, 
as the notification will in a sense be inconsistent with the new provisions. The 
previous notification, namely, that contained in G.O. No. 3447, was made on the 
footing that the Mea Panchayats Act had decided on the expediency of the levy. 
Under section 78 of the Village Panchayats Act, it is for the Government to decide 
upon the levy. It would follow that G. O. No. 3447 will have no force after the 
repeal of section 128 of the Madras Local Boards Act, so far as its application to 
the Village Panchayats is concerned. It is conceded that the Government have 
not passed any order under section 78 of the Village Panchayats Act to require the 
respondent-temple to make recurring or non-recurring contribution to the funds of 


the Vaitheeswarankoil Panchayat. 


Mr. G. Ramanujam, who appears for the petitioner, contends that the levy 
of contribution made by the Panchayat previous to the coming into force of the 
Panchayats Act should be held to be continued by virtue of Schedule 3, clause 12 
of the Act. Under section 131 of the Village Panchayats Act, it is enacted that the 
provisions of the Act have to be read subject to Schedule 3 in regard to the first 
re-constitution of the panchayats in existence at the commencement of the Act. 
Schedule 3, Clause 12, states: 


“ Any tax, cess or fee which was being lawfully levied by any panchayat at the commencement 

of this Act shall continue to be levied by the Panchayat for the year in which this Act is brought into 
force and unless and until the Government by general or special order otherwise direct, for subse- 
quent years also.” 
Mr. Ramanujam’s contention is that the contribution claimed in the case should 
be regarded as a fee, and that, being admittedly leviable under the provisions of 
section 128 of the Madras Local Boards Act, it should be deemed to have continued 
even after the coming into force of the Village Panchayats Act. ‘The question then 
for determination, therefore, is whether the contribution claimed under the pro- 
visions of section 78 of the Village Panchayats Act can be called a fee. In the Sirur 
Mutt case?, the Supreme Court defined what ‘a fee? is, as contradistinguished from 
a ‘tax’. In amore recent case Hingir-Rampur Coal Co. v. State of Orissa®, 
Gajendragadkar, J., observed : 


“Tt is true that, between a tax and a fee, there is no generic difference. Both are compulsory 
exactions of money by public authorities ; but whereas a tax is imposed for public purposes and is 
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not, and need not be, supported by any consideration of service rendered in return, a fee is levied 
essentially for services rendered, and, as such, there is an element of quid pro quo between the person 
who pays the fee and the public authority which imposes it. If specific services are rendered to a 
specific area or to a specific class of persons or trade or business in any local area, and, as a condition 
precedent for the said services or in return for them cess is levied against the said area or the said 
class of persons or trade or business the cess is distinguishable from a tax and is described as a fee.’> 
So far as the present case is concerned there are two elements in the concept ofa 

‘ fee > which have to be satisfied before it can be held that rule 12 stated above 

would continue the levy valid notwithstanding the inapplicability of section 128 of 
the Madras Local Boards Act to a Panchayat. One is that the fee should be for 

services rendered, and the second is that such services should be 

rendered to the person from whom the fee is levied. The quantum of service toa 

particular individual is not the deciding factor in the determination of the amount 
of fee. But the fact still remains that the levy should be correlated to the service 

rendered. In the present case, there can be no doubt that the services were ren- 
dered by the Panchayat in keeping the village in good and sanitary condition for 
the convenience of the pilgrims who attended the festivals. Can the services so 

rendered be deemed to be services done to the temple? Prima facie, 

the services done appear to be for the purpose of the panchayat itself. The temple 

gets no benefit from the services, though the pilgrims might get the benefit and 

the residents of the locality might also get the benefit. Mr. Ramanujam contends 

that the pilgrims should be deemed to have attended the festival at the invitation of 
the ee authorities, and that, therefore, any service done to the former should be 

deemed to be really service done to the person or institution inviting them. 

I am, however, unable to agree that, when a pilgrim goes to a public temple, he does 
so at the invitation of the temple authorities. Attending public temples or festivals 

therein is a form of worship to which a person is entitled to. No invitation is 

necessary, and indeed, the temple authorities will have no right to prevent a member 

of the public or a pilgrim from attending the festival. When the pilgrims attended 
a festival, they do so, not as the invities of the temple, but in exercise of their 

own right of worship in public temples and in the festivals connected with the temple. 

The services rendered for public health, safety and convenience of those persons 

can be deemed. to be services only for those persons, and, incidentally, also for the 
residents of the locality whose civic needs the Panchayat is always bound to attend 
to under the law. It cannot therefore be said that the levy of contribution for 

expenses under section 78 is a fee. The right to demand contribution for expenses 

arises by virtue of the statute, which makes the third party, namely, the temple pay 

for the consequences of its conducting festivals which attract large crowds. Being 
a statutory provision, the liability thereunder cannot arise unless the conditions 

of the statute are fulfilled. The conditions under section 78 contemplate an order 

by the Government, which, as already stated, has not yet been passed. Not being 
a fee, the provisions of Schedule 3, clause 12, of the Village Panchayats Act, will not 

apply to the case, it cannot be said that, as the contribution was levied prior to 

the year 1950, it could continue to be levied thereafter by virtue of section 131 of 
the Local Boards Act. This conclusion renders it unnecessary to consider the 

correctness or otherwise of the second point decided by the learned District Munsif, 
namely, that the demand was partly made up of items of expenditure incurred in 

connection with the special arrangements for the festival and partly for effecting 

permanent benefits to the Panchayat itself. 


These petitions fail and are dismissed with costs in C.R.P. No. 577 of 1960 
R.M. Petitions dismissed 
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[FuLL BENGE. | | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.  , 


PRESENT,:—Mr. S. RaMACHANDRA IYER, Officiating Chief Justice, Mr. JUSTICE. 
SRINIVASAN AND Mr. JusTicE VENKATADRI. 


Duraisami Nadar .. Appellant* 
U. 
Sudalimada Nadar and others .. Respondents. 

Limitation Act (IX of 1908), Article 11-A—Applicabulity—Ciml Procedure Code (V of 1908), Order 
21, rule 103—Scope of. 

The period of limitation prescribed for suits under Article 11-A of the Limitation Act will apply 
only to suits instituted under Order 21, rule 103 of the Civil Procedure Code. Such a suit would lie 
only in cases of an order under rules 98 to 101 of Order 21 which contemplate an investigation and 
adjudication of the Court concerned. Where an application for re-delivery is withdrawn by the 
party stating that they will file a separate suit, and it is dismissed, it cannot be said that there is an 
order under rule ror of Order 21 of the Code. It is not necessary in such a case to have it set-aside 
under rule 103 within the period of time prescribed under Article 11-A of the Limitation Act. 


Appeal against the order of the Court of the Subordinate Judge, Tuticorin, 
dated roth July, 1957 and made in A.S. No. 116 of 1956 (O.S. No. 170 of 1955, 
District Munsif’s Court, Srivaikuntam). 

R. Viswanathan, K. S. Desikan and K. Raman, for Appellant. 

S. V. Venugopalachari, for Respondents 1 to 3. 


When the appeal came an for hearing before the Bench P.V. Rajamannar C. 7. 
and Venkatachari, J. the following order of reference was delivered by. 


Rajamannar, C. 7+—-This appeal originally came on before Subrahmanyam, J. 
who considered that it should be heard by a Division Bench, mainly because, in his 
opinion, the decision of a Division Bench in Majjiga Venkatasubba Reddi v. Chundi 
Linga Reddit, required reconsideration. The learned Judge formulated the 
following questions as falling for decision in the appeal :— 

“ (1) Whether, in the matter of limitation, suits, for which provision is not made by Order 


21, rule 103, Civil Procedure Code are not governed by Article 11-A of the Limitation Act notwith- 
standing that such suits are within the terms of Article 11-A, and 


(2) Whether an order dismissing an application made under Order 21, rule 100, may be deemed 
to be an order passed under rule 101, where such an order is made (1) by the Court on the merits 
after investigation of the claim made by the applicant, (ii) by the Court on such application 
being not pressed by the applicant after a date had been fixed under rule 100 (2) for investigation 
of the matter and (ii) on grounds of limitation, non-maintainability, and the like.” 

It is sufficient to state the following facts for the purpose of this appeal. In 
O.S. No. 232 of 1958 on the file of the District Munsif, Srivaikuntam, the appel- 
lant before us obtained a decree for possession of the suit property. In execution 
of that decree, he took possession of the property on 3rd March, 1953. The 
respondents before us were not parties to the suit. They filed an application pur- 
porting to be under Order 21, rule 100, Civil Procedure Code, alleging that they 
were rightfully in possession and that they had been dispossessed, and praying 
that they be restored to possession. Notice of the application went to the appel- 
lant-decree-holder, and the application was posted for hearing and was being 
adjourned from time to time. Eventually, on 15th February, 1954, the plaintiffs 
made an endorsement on the application that they did not propose to prosecute the 
application as they intended to file a separate suit. The application was dismissed 
on the same day,—presumably on that endorsement—as not pressed. On 24th 
August, 1955, the suit (O.S. No. 170 of 1955) out of which this appeal arises was 
instituted in the District Munsif’s Court, Srivaikuntam by the respondents for a 
declaration of their title to the suit property and for a permanent injunction, res- 
training the defendants from interfering with their enjoyment, or, in the alterna- 
tive, for recovery of possession of such portion of the property as might be found to 

——— l a 
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be in the enjoyment of the defendants. One of the pleas raised by the defendants 
was that the suit was barred by limitation under Article 11-A of Schedule I of the 
Limitation Act, as it was not filed within one year from the date of the order dis- 
missing their application, namely, 15th February, 1954. The learned District 
Munsif decreed the suit. On appeal, the learned Subordinate Judge of Tuticorin 
set aside the decree and remanded the suit for fresh disposal. The above Civil 


Miscellaneous Appeal, is against the order of remand, the first defendant being the 
appellant. 


The only question which was raised at the original hearing of the appeal was 
whether the suit was barred under Article 11-A of the Limitation Act. The learned 
Subordinate Judge held that that Article did not apply, and therefore the suit was 
in time. The contention on behalf of the appellant was that Article 11-A applied 
to the suit, and that, as the suit was not brought within one year from the date 
of the order dismissing the plaintiffs-respondents’ application under Order 21, 
Yule r00, Civil Procedure Code, the suit was barred. 


Article 11-A runs thus :— 





Description of suit. Period of Tims from which period 





limitation begins to run. 
By a person against whom an order has been made One year ... The date of the order. 


under the Code of Civil Procedure, 1908, upon 
application by the holder of a decree for the pos- 
session of immovable property or by the pur- 
chaser of such property sold in execution of a 
decree complaining of resistance or obstruction 
to the delivery of possession thereof, or upon an 
application by any person dispossessed of such 
property in the delivery of possession thereof to 
the decree-holder or purchaser, to establish the 
right which he claims to the present possession 
of the property comprised in the order. 





To understand the scope of the first column of the above Article, it is necessary to 
refer to the following rules of Order 21, Civil Procedure Code :-— 


ce 


97. (1) Where the holder of a decree for the possession of immovable property or the pur- 
chaser of any such property sold in execution of a decree is resisted or obstructed by any person in 


obtaining possession of the property, he may make an application to the Court complaining of such 
resistance or obstruction. 


(2) The Court shall fix a day for investigating the matter and shall summon the party against 
whom the application is made to appear and answer the same. 


g8. Where the Court is satisfied that the resistance or obstruction was occasioned without 
any just cause by the judgment-debtor or bysome other persons at his instigation, it shall direct that 
the applicant be put into possession of the property, and where the applicant is still resisted or obstruc- 
ted in obtaining possession the Court may also, at the instance of the applicant, order the judgment- 
debtor or any person acting at his instigation, to be detained in the civil prison for a term which may 
extend to thirty days. 


g9- Where the Court is satisfied that the resistance or obstruction was occasioned by any person 
(other than those mentioned in rule 98) claiming in good faith to be in possession of the prop 
on his own account or on account of some person other than the judgment-debtor, the Court sh 
make an order dismissing the application. 

100. (1) Where any person other than the judgment-debtor is dispossessed of immovable pro- 
perty by the holder of a decree for the possession of such property, or, where such property has been 
sold in execution of a decree, by the purchaser thereof, he may make an application to the Court 
complaining of such dispossession. 

(2) The Court shall fix a day for investigating the matter and shall summon the party against 
whom the application is made to appear and answer the same. 

101. Where the Court is satisfied that the applicant was in possession of the property on his 
own account or on account of some n other than the judgment-debtor, it shall direct that the 
applicant be put into possession of the property. . 

102. Nothing in rules gg and ror shall apply to resistance or obstruction in execution of a decree 
for the possession of immovable property by a person to whom the judgment-debtor has transferred 

6 
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the property after the institution of the suit in which the decree was passed or to the dispossessioa of 
any such person. 


103. Any party not being a judgment-debtor aie whom an order is made under rule 98, 
rule 99 or rule 101 may institute a suit to establish the right which he claims to the present posses- 
sion of the property ; but, subject to the result of such suit (if any), the order shall be conclusive.” 

Article 11-A was originally included in Article 11 in the Limitation Act of 
1877. It is only in the present Act of 1908 that Article 11 was split up into two 
Articles, Article 11 and Article 11-A. Broadly speaking, Article 11 1elates to what 
are familiarly known as claim orders, while Article 11-A relates to orders arising 
out of delivery of property. In neither Article is there any express reference 
to particular rules of the Code. As both Article 11 and Article 11-A piescribe the 
same time-limit and are intended to apply to what are often described as summary 
orders in the course of execution procecdings, it is useful to sct out hereunder Article 
11 as well :— 





Description of suit. Period of Time from which period 
~ limitation. begins to run. : 
a uM 
Article 11.—By a person, against whom any of the One year The date of the order. 
following orders has been made to establish the 
right which he claims to the property comprised 
in the orders. 
(1) Order under the Code of Civil Procedure 
1908, on a claim preferred to, or an objec- 
tion made to the attachment of, property 
attached in execution of a decree ; 
(2) Order under section 28 of the Presidency 
Small Cause Courts Act, 1882. 








The corresponding provisions of the Code of Civil Procedure are Order 21, rules: 
58 to 63. Itis sufficient, however, to set out below rules 58 (1), 60, 61 and 63. 


“sB. (1) Where any claim is saga to, or any objection is made to the attachment of, 
‘any property attached in execution of a decree on the ground that such property is not liable to such 
attachment, the Court shall proceed to investigate the claim or objection with the like power as regards 
the examination of the claimant or objector, and in all other respects, as if he was a party to the suit ¢ 


Provided that no such investigation shall be made where the Court consicers that the claim 
or objection was designedly or unnecessarily delayed. 
* * * * * C: # 


` Go. Where upon the said investigation the Court is satisfied that for the reason stated in the 

claim or objection such property was not, when attached, in the possession of the judgment-debtor 
or of some person in trust for him, or in the occupancy of a tenant or other person paying rent to him, 
or that, being in the possession of the judgment-debtor at such time it was so in his sagen not 
on his own account or as his own property, but on account of or in trust for some other person, or 
partly on his own account and y on account of some other person, the Court shall make an order 
releasing the property, wholly or to such extent as it thinks fit, from attachment. 


61. Where the Court is satisfied that the property was, at the time it was attached, in the posses~ 
sion of the judgment-debtor as his own property and not on account of any other person, or was in 
the possession of some other person in trust for him, or in the occupany of a tenant or other person: 
paying rent to him, the Court shall disallow the claim. 


63. Where a claim or an objection is preferred, the party against whom an order is made may 
institute a suit to establish the right which he claims to the property in dispute but, subject to the 
result of such suit, if any, the order shall be conclusive.” 

Having regard to the course which we propose to adopt, we shall not discuss 
in any detail the several decisions which were cited to us at the Bar and other deci- 
sions to which we ourselves had occasion to refer. 


The first main question which arises is whether Article 11-A is applicable only 
to suits which would directly fall under Order 21, rule 103, Civil Procedure Code. 
Apparently, the first question set out by Subrahmanyam, J., implies that, in his. 
opinion, there may be suits for which provision is not made by Order 21, rule 103, 
Civil Procedure Code, but which may be governed by Article 11-A of the Limitation: 
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Act. We are inclined to take a different view. As the question will be discussed 
before the Full Bench, it is sufficient to indicate our opinion that thc Icgislative 
history is practically conclusive on the point and shows that Article 11-A is intended 
to apply only to suits which fall within the scope of Order 21, rule 103, Civil Pro- 
cedure Code, just as Article 11 applies only to suits which fall within Order 21, 
rule 63 of the Code. Before Article 11-A can be applied, there should be an order 
made under the Code of Civil Procedure. It is the date of the order from which 
time begins to run. The words “to establish the right which he claims to the ' 
poan possession of the property,’ which occur in rule 103 of Order 21, Civil 

rocedure Code are identical with the words “‘to establish the right which he claims 
to the present possession of the property ” in Article 11-A of the Limitation Act. 
It is important to notice that the effect of Order 21, rule 63, as well as of rule 103, 
of the Code is to make any order which falls within the scope of either rule, con- 
clusive subject to the result of a suit which may be instituted to get rid of it. It 
follows that, to such a suit, Articles 11 and 11-A apply. 


On one point, we are in complete agreement with Subrahmanyam, J. Indeed 
we think there can be no reasonable doubt about it. It is this. Though in terms 
Order 21, rule 101 of the Code mentions only the case where the Court directs 
that the applicant be put into possession of the property on the application made 
by him under rule 100, even an order dismissing such an application would fall 
within rule 101, notwithstanding that such an order is not expressly mentioned. 
An application filed by a party should be disposed of in one way or the other. The 
application may be granted, or the application may be rejected. It cannot be 
left in the air. If the application is not granted and the Court does not direct that 
the applicant be put into possession of the property, it can only mean that the Court 
has rejected the application. Such an order of rejection will fall within the category 
of orders referred to in rule 103, namely, an order against the party. 


The next and more difficult question is: when can an order be deemed to be an 
order which would become conclusive under Order 21, rule 103, Civil Procedure 
Code, if not set aside within the period prescribed by Article 11-A of the Limitation 
Act? It has been held in some decisions that it is only an order made after investiga- 
tion that would fall within the category. This test, however, is not always ezsy of 
application, as it would always be a matter for controversy when an ordcr can be 
decmed to have been passed after investigation. There is one contingency which does 
not arise in this appeal, namely, when an application under Order 21, rule 100, is 
thrown out on the ground that it is barred by limitation or that it is not maintaina- 
ble for some reason or other, and consequently there is no disposal on the merit. In 
the present case, the application was eventually dismissed as not pressed, though on an 
endorsement that the applicants intended to file a separate suit. 


Several decisions were cited to us, and we have looked into other decisions also, 
which have a bearing on the question. We are unable to find such aconcensus’ of 
opinion as to hold that the rule to be applied has been well established. The deci- 
sion which is strongly relied on for the respondents and on the strength of which the 
learned Subordinate Judge rendered his decision is in Mayjiga Venkatasubba Reddi v. 
Chundi Linga Reddi!. Subrahmanyam, J., has, after perusing the records, pointed out 
that, in that case, the application made under Order 21, rule 100, Civil Procedure Code, 
was dismissed without investigation on the ground that it was not presented within 
go days from the date of the alleged dispossession. As we have already mentioned, 
the present is not such a case. But there are the decisions in Chinna Brahmayya v. 
Chennu Venkamma*, DwarikaSahuv. Anandi’, Trimbak Tumbdu v. Siparu Chaturdas*, and 
Sarat Chandra Bisu v. Tarini Prasad Pal Chowdhry®, in which the Courts have held that 
the dismissal of an application either for default or as not pressed is not an order passed 
after investigation, and that therefore Article 1 1-A would not apply to a suit to get rid 
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of the effect of such an order. On the other hand, it has been held in Shagun Chand v. 
Shibbit, and Venkatachalapathi Row v. Peddaviraswami?, that , when an application is dis- 
missed for failure to adduce evidence, a suit to set aside an order passed in the cir- 
cumstances would be governed by Article 11-A. In the Full Bench decision in 
Cannanore Bank Ltd. v. Madhavi? , an order was passed on a claim petition in these words : 
“ Petition not pressed. It is dismissed. ® It was held that it would be an adverse 
order within the meaning of Order 21, rule 63, Civil Procedure Code, and that, 1f the 
petitioner wished to reopen the matter, hehad to file a suit within one year from the 
date of the order. The following observations of Leach, G.J., are instructive :— 

“ If the petitioner had in fact asked to be allowed to withdraw the petition and the Court had 
acquiesced in the course, it might very well be that the order would not be an adverse order within 
the meaning of the rule, but we do not agree that because a claimant says to the Court that he does 
not press the petition and consents to an order of dismissal, it is not an adverse order. In such circum- 


stances, it would in our opinion clearly be an order ER: him within the meaning of rule 63, provi- 
ded, of course, that the application was one which fell within rule 58................0. Where the peti- 


tioner informs the Court that he wishes to withdraw his petition, the Court may allow him to do so 
and by the use of appropriate language in the dismissal make it quite clear that it is not intended 


to be an adverse order. We can see no reason why the claim petition should not be withdrawn if 
the claimant wishes to withdraw it, but the order passed in such circumstances should be worded 
so as not to attract the operation of Article 11 of the Limitation Act.” 


Again, the learned Chief Justice refers to the case in Lingama Naidu v. Official Recewer, 
Madura*, where a claim petition was filed but the applicant subsequently applied to be 
allowed to withdraw it , stating that he would file a regular suit. ‘The Court passed an 
order dismissing the petition. It was held that the order did not fall within rule 63 
on the ground that it could be so held only when the disposal had been either on 
investigation or refusal to investigate on the ground that the claim was filed too 
late. ‘This decision was expressly disapproved by the learned Chief Justice who deli- 
vered the judgment of the Full Bench. ‘The rule is thus summed up at page 345 : 

“ Tf the petition is a petition which falls within rule 58 and the petitioner has not sought permis- 
sion to withdraw it without prejudice to his rights, it is obviously an order which is against him.” 
This principle was applied in Suryanarayana v. Ganesulu5, by Ramaswami, J., to an order 
made on an application for redelivery, that is, an application under Order 21, rule 
100. ‘That petition was dismissed as not pressed. ‘The learned Judge deals with 
the point in the following manner : 

“ Tt is well settled that where there is an adverse order in execution and that is not got set aside 
by means of a suit, the order becomes final and it will not be open to the defeated claimant to re- 
agitate the matter in subsequent suits......... But the test is to see, where the order is under rule 63 
or 103 of Order 21, Civil Procedure Code, whether the order is against the claimant and it does not 
mean that the order must involve an adjudication on merits after investigation, The principle under- 
lying the speedy settlement of claims is that if a person chooses to take advantage of a summary proce- 
d. he must suffer its disadvantages as well as its benefits and constructive res judicata. If the peti- 
-tioners had in fact asked to be allowed to withdraw the petition and the Court had acquiesced in the 
course, it might very well be that the order would not be an adverse order within the meaning of 
the rule ; but it cannot be said that, because a claimant says to the Court that he does not press the 
petition and consents to an order of dismissal, it is not an adverse order.” 

Having regard to the conflict of views, we think it desirable that there should be a 
reference of the question to a Full Bench, as the question is likely to arise frequently. 


In pursuance of the above order the appeal came on for hearing before a Full 
Bench (Ramachandra Iyer, O.C.F., Srinivasan and Venkatadri, FF.) 


R. Viswanathan for K. S. Destkan and K. Raman, for Appellant. 
S. V. Venugopalachari, for Respondents 1 to 3. 
The Judgment of the Court was delivered by 


S, Ramachandra Iyer, O.C. F.*—In the view which we are persuaded to take of he 
facts of the case, which give rise to this reference, it has become unnecessary to answer 





* 23rd September, 1961. 


I. roe All. Ld. 626. 336 (F.B.). 
2. 1915 M.W.N. 188. 4. eee 110 I.G. 511. 
3. (1941) 2 M.L.J. 956 : I.L.R. (1942) Mad. 5. (1953) 2 MLL.J. 439. 
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the questions referred to us. The appellant obtained a decree for possession of cer- 
tain property against a number of persons in O.S. No. 232 of 1948 on the file of the 
District Munsif’s Court, Srivaikuntam. In execution of that decree be took possession 
of the property on grd March, 1953. ‘The respondents, who were not parties to the 
suit, applied under Order 21, rule 100, Civil Procedure Code, claiming that the appel- 
lant, while executing the decree inhis favour, had wrongfully dispossessed them of the 
property which was in their possession and to which they were entitled in their own 
right, and prayed for restoration of their possession. The appellant contested that 
application. It was posted for enquiry from time to time. On 15th February, 1954 
to which date the enquiry stood posted, the respondents made an endorsement on 
their application to the effect that they were not prosecuting the same. The endorse- 
ment is in Tamil and, freely translated, reads : 


“ As we have got to prove possession of the properties, we are not prosecuting this applicatio? 
further. (Goa prs Aiow). We shall file a separate suit.” 


On the strength of this endorsement the Court stated : 
“E. A. dismissed as not pressed.” 


The respondents instituted a suit, out of which the present Civil Miscellaneous 
Appeal arises, on 27th August, 1955 for a declaration of their title to the property, and 
for an injunction restraining the appellant from interfering with their enjoyment 
or in the alternative, for recovery of possession of such portion of the property that 
might be found to be in the enjoyment of the appellant. The respondents’ case was 
put on an alternative basis ; (1) That they had the title to and had a right to be in 
possession of the suit property. (2) Alternatively, the property which formed the 
subject-matter of the present suit, is not the same as the one decreed to the appellant 
in O.S. No. 232 of 1948. One of the defences raised in the suit, which alone has 
occasioned this reference, is whether the suit is barred by limitation under Article 
11-A of the Limitation Act. 


" The learned Judges have indicated in the order of reference their view that Arti- 
cle 11-A will apply only to suits instituted under Order 21, rule 103, Code of Civil 
Procedure. We are in respectful agreement with that view. It is well-known that 
the Code of Civil Procedure and the Limitation Act, which were both enacted at 
about the same time are in part materia, forming as it were a system of legislation in 
AEN to the Civil Procedural law in this country. It is therefore permissible to 
call in aid the relevant sections or rules ofthe Code of Civil Procedure in the construc- 
tion of the various Articles of the Limitation Act. As pointed out in the order of re- 
ference, the words “ to establish the right which he claims to the present possession of 
the property” which occur inrule 103 of Order 21, are identical with the words “‘to 
establish the right which he claimes to the present possession of the property’ in 
Article 11-A of the Limitation Act. In order, therefore, that Article 11-A should 
apply, it should be shown that the present suit was one under Order 21, rule 103, 
Code of Civil Procedure. It is apparent froma reading of rulesg7 to 103 of Order 21 
that a suit praying for relief (like the alternative one in the present case) on the 
basis that the property delivered is not the property covered by the decree or the execu- 
tion sale, will not come under rule 103 so as tomake Article 11-A applicable. But 
where the relief claimed isin respect of the property covered by the decree or execution 
sale rule 103 will apply if the terms thereof are otherwise satisfied. That rule declares 
that any party against whom an order is made under rule 98, rule gg or rule 101 may 
institute a suit to establish his right to the present possession of the property. Rule 100 
provides for an application by a person, other than the judgment-debtor, who is dis- 
possessed of his immovable property under a decree or a purchase in execution of a 
decree, for restoration of possession. On such an application being received, the 
Court has to fix a date for investigating the matter after notice to the party against 
whom the application is made. Rule ror states: 


“ Where the Court is satisfied that the applicant was in possession of the eel leap his owl 
account or on account of some person other than the judgment-debtor, it shall direct that the appli- 
cant be put into possession of the property.” 
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The procedure prescribed by rules 100 and 101 is only permissive. In other words, 
it is entirely in the option of the party dispossessed to apply or not to the Court 
under rule 100 for restoration of possession. If he does not choose to adopt that 
procedure, it will in no way interfere with his right to resort to any other alternative 
remedy or remedies that he might be entitled to; for example, a suit. But if 
he takes advantage of the summary remedy provided by rule 100, certain consc- 
quences follow, namely, that if there isan investigation and adjudication by a Court 
under rule 101, he would have to challenge the correctness of the order, in case it 
operates adversely to him, by a suit as provided in rule 103. ‘The procedure ae 
cribed in rule 100 being optional, it stands to reason that the applicant could at 
any time withdraw his application without in any way affecting his remedy under 
the general law of filing an independent suit. This principle has been recognised 
in the Full Bench decision of this Court in Cannanore Bank, Ltd. v. Madhavi!. ‘That 
case was concerned with the construction of Order 21, rule 63, Civil Procedure Code. 
It was held that in order that rule 63 might apply, there should be an order against 
the claimant or the decree-holder, as the case may be, and the order need not neces- 
sarily involve an adjudication on the merits after an investigation. A dismissal 
for default, or a dismissal of the petition on the ground that it was not pressed by 
the applicant, was held to be an adverse order against the party. But the learned 
Judges made it clear that wherea claimantwished to abandon his claim and to have 
it treated as if it had never been made, or where the person objecting to the attach- 
ment did not ask for his claim to be adjudicated, it could not be held that there was 
an adverse order so as to attract the provisions of rule 63. Leach, G.J., who deli- 
vered, the judgment of the Full Bench observed that notwithstanding that the 
order was in the form of a dismissal ; if such dismisal was occasioned by reason 
of the applicant withdrawing his petition, the order thereon would not be one which 
should be challenged under rule 63, thereby attracting the operation of Article 11 
of the Limitation Act. 


The question to be decided in the present case is, whether there has been an 
order of the nature contemplated by rule 101 of Order 21, so as to attract the applica- 
tion of rule 103. If it is held that there has been no order under rule 101, there 
would be no obligation on the part of the respondents to challenge the same with- 
in the time limited by Article 11-A of the Limitation Act, under rule 103 ; the 
maintainability of the present suit in that case has to be judged by another appro- 
priate Article of the Limitation Act. The decision of the question namely whether 
there has been an order under Orde 21, rule ror, will depend on the construction 
of the order passed by the executing Court on 15th February, 1954. The word- 
ing of the order is however not happy. Although it is stated that the execution 
application is ‘‘ dismissed as not pressed ”, there is no indication in it as to the cir- 
cumstances under which such an order was passed, namely, whether it was on 
account of the withdrawal of the petition by the respondents or on account of their 
inability to produce evidence in support of their claim. If the endorsement on 
the application made by the respondents reveals an intention on their part not to 

ursue further the proceedings, that would only amount to a mere withdrawal. 

t is, however, contended for the appellant that the dismissal of the re-delivery peti- 
tion should be regarded as one for default of the party and not a mere withdrawal. 
We are, however, unable to agree with that interpretation. The clause in the 
endorsement ‘‘ we have got to prove possession of the properties’ gives only the 
reason which influenced the respondents to withdraw the petition. It cannot 
therefore be said that the petition was withdrawn on the ground that the respondents 
could not produce evidence. 

In Chinna Brahmayya v. Chennu Venkamma,* a question arose as to the inter- 
pretation of an order on an application under rule ror in similar terms. The 
order in that case was: 


“The petition is not pressed, as the decree-holder has to file a separate suit for the purpose so 
far as item 3 is concerned, The petition is dismissed in respect of item 3.” 





I. (1941) 2 M.LJ. 956: LL.R. (1942) Mad. 2. 1933 M.W.N. 924. 
336 (F.B.). 
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Venkatasubba Raò, J., held that the petition could not be held to have been dis- 
d of after an enquiry or investigation, and that the aggrieved party was not 
imited to the period of one year under Article 11-A, for establishing his rights. 
We are of opinion that the order in the present case would bear a similar inter- 
pretation. It cannot be said in the present case that the re-delivery petition was 
withdrawn because the petitioners did not and could not produce evidence : what 
all the party intended was to abandon the petition, intending to pursue the reme- 
dies left to him under the general law ; the Court acquiesced in that course. Rules 
100 and 101 contemplate an investigation and a satisfaction of the Court concerned 
that a party was in possession of the property on his own account. ‘The investiga- 
tion by and satisfaction of the Court may be the result of the evidence produced. 
before it or by reason of the default of a party in not producing evidence. In the 
present case there was neither an investigation nor a satisfaction on the part of the 
Court that the respondents had failed to prove their case. The termination of 
the proceedings was the result of a voluntary withdrawal by the party. We are, 
therefore, of opinion that the order passed on 15th February, 1954, was not one 
under Order 21, rule 101, Code of Civil Procedure, and that it was not necessary for 
the respondents to have it set aside by a suit under rule 103. The respondents would 
be entitled to resort to their remedy under the general law. 


This is sufficient to dispose of the appeal, which is dismissed. There will be 
no order as to costs. 


R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 


Madurai Municipality, Madurai .. Appellant* 
v 


Abdul Razack Sahib .. Respondent. 

Madras District Municipalities Act (V of 1920), sections 175 and 347,Proviso—Offence under section 175— 
If a sale of house-sites without making proviston for streets—Not continung offence—Limtation Sor prosecution. 

The Proviso to section 347 of the Madras District Municipalities Act specifies categorically 
certain offences as continuing offences and provides a longer period of limitation for prosecution 
for such offences. A scrutiny of the Proviso shows that only those enumerated types of offences aic 
treated as continuing offences and not others. Sale of sites for construction of buildings without 
making any provision for streets cannot be a continuing offence and a prosecution for such failure 
should be instituted within three months of the sale complained of. 

Appeal under section 417 (3) of the Code of Criminal Procedure, 1898, against 

the acquittal of the aforesaid Respondent A aca ofan offence under sections 175 
and 313 of the Madras District Municipalities Act (V of 1920) by the Court 
of the Sub-Magistrate No. III, Madurai Town in C.G. No. 1728 of 1959, on its 
file. 


K.S. Ramamurthi and T.R. Mant, for Appellant. 
C.F. Louis for V. Venkatesan, for Respondent. 
M. Narayanamurthy for the Public Prosecutor on behalf of the State. 


The Court delivered the following 


Jupoment :—Abdul Razack was charged with having committed an offence 
‘falling under sections 175 and 313 of the District Municipalities Act. He was 
tried by the Judicial Sub-Magistrate of Madurai who held that the prosecution 
was barred by limitation. Since I propose to confine myself to only this question, 
the other conclusions reached by the learned Magistrate that in addition to the 
above defect there was no valid sanction for the prosecution and further that the 
case did not fall within the scope of section 175 of the District Municipalities Act, 
are not being dealt with herein. On the acquittal of the accused, Special Leave to 





* Crl. Appeal No. 106 of 1960. rath sy Ln 
(aist Asadha, 1883, ). 
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appeal was applied for and granted by this Court. In this appeal the correctness 
of the view taken by the learned Magistrate in acquitting the accused is being 
canvassed. 


For a consideration of the question of limitation, it would be sufficient to 
state that the accused purported to sell his land in certain plots and those sales 
had been effected on 11th September, 1958. Sanction to prosecute is said to have 
been granted on 13th May, 1959 and the prosecution itself was launched only on 
29th July, 1959. 


Section 347 of the District Municipalities Act provides that no person shalt 
be tried for any offence against the provisions of the Act except on the complaint 
of a proper authority made within three months of the commission of the offertce. 


There is a proviso to this section which singles out “ failure to take out a licence, 
obtain permission or secure registration under this Act shall, for the purposes of 
this section, be deemed a continuing offence” and normally in such cases complaint 
may be made at any time within twelve months from the commencement of the 
offence. It would accordingly appear from the main part of section 34.7, that 
the prosecution should be launched against a person offending against the provisions 
of the Act within three months of the commission of the offence, that is to say, the 
B itself should be laid before the Court competent to deal with the trial 
of such offences within that period. Prima facie it does not appear that the com- 
plaint in this case was so laid. Ifthe sale of the property in violation of the specific 
requirements of section 175 of the Act, to which I shall presently refer, is the offence 
complained of and that was effected on 11th September, 1958, the filing of the com- 
plaint some time in July, 1959, is obviously hopelessly out of time. Learned coun- 
sel, however, seeks to get over this bar of limitation by relying upon the proviso, which 
I have referred to, and to make out that the present offence is one of a continuing 
type, in the case of which the period of limitation is twelve months from the 
commencement of the offence. 


I am unable to accept this contention. The main body of section 347 provides. 
what may be called the normal period of limitation for a variety of offences against 
the provisions of the Act. What the proviso does is to take out some types of offences 
and provide a longer period of limitation in such cases. A careful scrutiny of this 
proviso indicates that only three such types of offences are treated as continuing offen- 
ces for the purpose of this section. They are plainly listed out in the proviso and un- 
less the learned counsel can establish that the offence of non-compliance with the 
provisions of section 175 is an offence which would come within the categories mention- 
ed in the proviso, he cannot, with any substance, plead thatit is a continuing offence 
entitling him to depend upon the longer period of limitation. In order to understand x 
therefore, whether the alleged offence can be brought within the scope of this proviso, 
the nature of the offence contemplated by section 175 of the Act has now to be examin- 
ed. 


Section 175, in so far as it is material for our purpose, states thus : 
“ If the owner of any land............ Bells........000. such land or any portion or portions of the same 


or roads giving access to the site or sites and connecting with an existing public or priv&te street.” 


What the section lays down is, therefore, that where a person purports to sell land 
belonging to him as sites for the construction of buildings, he has to provide either 
street or streets in order to give access to the site or sites sold from any existing public 
or private street. Section 313 of the Act makes the non-compliance witn the provi- 
sions of section 175 a punishable offence. ‘The substance of the offence under sec- 
tion 175 is the sale of land as sites for construction without making provision for a 
street or streets. Ifa sale, which would be impugned in that manner, is the incident 
which lays the owner open to a prosecution under section 313, the question is, whe- 
ther we can regard it as a continuing offence for the purpose of section 347, proviso. 
In his argument on this head the learned counsel for the Municipality claims that 
before a person could sell any portions of his land as sites for the construction of 
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buildings, he has to plot them out and lay out the streets in conformity with the pro- 
visions of section 175. When a person makes new private streets of that description, 
he has to comply with the requirements of section 176 of the Act which lays down that 
the owner laying out a new private street shall make a written application to the 
Municipality with plans and other full particulars and obtain the sanction of the 
Municipality for the making of such a street. According to the counsel therefore, 
the permission of the Municipality is required and when such permission has not 
been obtained, that should be sufficient to attract the application of the Proviso to 
section 34.7, which gives an extended period of limitation to an offence constituted by 
a failure to obtain permission. I do not propose to enter into a discussion of the vali- 
dity of this argument for the simple reason that there is no charge against the accused 
for failure to obtain any permission for any particular purpose. The only complaint 
that was made against the accused and that was entertained by the lower Court was 
that he had failed to comply with the provisions of section 175, that is to say, that he 
had sold portions of the land as sites for the construction of buildings without mak- 
ing any provision for streets. It is not necessary for me now in this particular case to 
consider whether if an owner of land had sold portion of the land as sites for construc- 
tion of buildings, having made due provision for the streets, but had failed to obtain 
the permission of the Municipality under section 176, whether, even in such an event, 
he would be liable for prosecution and if so, under what provision of law. Here is a 
simple case where the only charge that the accused was called upon to meet was that 
he had sold the land as building site without making due provisions for roads. That 
is obviously not an offence which comes within the scope of any of the three cate- 
gories of offences for which the Proviso to section 347 appears to have been enacted.. 
That apart, if the sale, under those circumstances, is the offence complained of, I 
can hardly see how it can be treated as a continuing offence if the offence is completed. 
the moment the sale takes effect. There is no meaning in saying that if the sale is 
the offence, it can still be a continuing offence after the sale itself has been effected.. 
But for the specific purpose of coming within the scope of the Proviso to section 347, 
it is not every coninuing offence that can be so brought within that provision. It is 
only such of those offences which are listed in this Proviso that are deemed to be con= 
tinuing offences for the purpose of that Proviso. The present case is not one such. 


I am accordingly satisfied that the bar of limitation under section 347 fully applies 
to the case and the learned Magistrate was correct in the view he took. The appeal- 
fails and is dismissed. 

R.M. — Appeal dismissed.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. S. RaMAGHANDRA IYER, Qficiating Chief Justice. 
Ramaswami Pillai e. Petitioner * 
U. 
Angammal and others .. Respondents. 


Cil Procedure Code (V of 1908), Order 8-A—Applicability—Payments made by debtor to husband of creditor 
— Debtor if entitled to in ity and invoke ths third-party procedure. 

In the instant case payments have been made by one person a debtor to another (the husband. 
of the creditor) believing in his representation that he had the necessary authority to bind another: 
Ae wife). This will be a plain case of procuring money by false pretences. The claim is not there- 

ore one on any indemnity expres or implied and the provisions of Order 8-A of the Civil Procedure > 
Code (V of 1908) will not apply. 
Kedar Nath v. Har Govind, A.I.R. 1926 All. 605, distinguished. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Order of the Court of the District Munsif, Palni, dated 8th January, 1960 and made- 
in I.A. No. 706 of 1959 in O.S. No. 405 of 1957. 





* C.R.P. No. 377 of 1960. l Gok — Ith errs 1961- 
. vana, , aa 
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K. S. Ramamurthi and K. Sarvabhauman, for Petitioner. 
FV. Seshadri and K. Harikaran, for Respondents. 


The Court delivered the following 


JupoMENT.—This Revision arises from the Order of the District Munsif of Palni» 
in I.A. No. 706 of 1959 (O.S. No. 405 of 1957), refusing to issue a third-party notice 
to Mariappa Pillai and Thangaraju. The petition was for the issue of a third-party 
notice under Order 8-A of the Code of Civil Prccedure by the defendants in the suit in- 
stituted by Angammal, the first respondent, for recovery of a sum of Rs. 1,285.40 nPs. 
from the petitioner herein as due to her on dealings. The petitioners (defendants) 
pleaded that they had paid certain moneys to the husband of Angammal, one Mari- 
appa Pillai and claimed a pro tanto discharge of the suit claim. They followed up 
their statement by filing the application under Order 8-A, Civil Procedure Code, for 
impleading Mariappa Pillai and his agent, Thangaraju as third-party defendants, 
claiming that in case they were unable to prove that the payment made to those per- 
sons were binding on Angammal they would be entitled to an indemnity from those 
persons. The learned District Munsif rejected the application. 


Mr. Ramamurthi, learned counsel for the petitioner, contends that, in substance, 
the claim of the defendants against Mariappa Pillai and Thangaraju was one on 
an indemnity and that, therefore, the third-party notice should issue. I am unable 
to agree. The case of the defendants was that Mariappa Pillai and Thangaraju had 
authority from Angammal to receive the moneys and did receive such moneys from 
the petitioners. If they make out their case, payments made to these persons will be 
binding on Angammal. If, on the other hand, they fail to make out that case, but 
still are able to prove that they, in fact, made payments to Mariappa Pillai and’ 
Thangaraju, it would only mean that those two persons got the moneys from the 
petitioners by false pretences, namely that they had authority of Angammal to get 
the moneys, while in fact,. they had no such authority. Such a claim would be in 
the nature of damages for tort. I cannot see how it can be said that the claim is one 
by way of indemnity. 

Counsel, however, relies upon a passage in Bowstead on Agency, (12th Edition), 
page 273 and on a decision of the Allahabad High Court reported in Kedar Nath v. 
War Gooind!, In Bowstead on Agency at. page 273 it is stated that 

“where the authority of the agent is disputed by a person on whose behalf the contract is 
made, the person who made the contract may be Joined with him as a co-defendant and relief claimed 
against him alternatively ”. = Ss 

In Kedar Nath’s case1, money was left by a person with another for payment to a 
third party. The money was not paid as a result of which the person who gave the 
money suffered a damage. It was held that the person to whom the money was paid 
was liable in damages to him and that Article 83 of the Limitation Act would apply 
to the claim. The position as stated above is entirely different from what we are 
having here. The statement of law relates to a case where the principal sued the 
agent who played false to him. The case before me if accepted is one where a person 
paid money to another believing in his representation that he had authority to bind 
another. That will bea plain case of procuring money by false pretences. The claim 
is not therefore one on any indemnity express or implied and the provisions of Order 
8-A, Civil Procedure Code, will not apply. 


The Civil Revision Petition fails and is dismissed with costs. 
K.L.B. Peittion dismissed, 


a 
I. ALR. 1926 All. 605. 


Yj 8. R. SETHUPATHI J. FIRST ADDL. I.T.O., KARAIKUDI. 51 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—Mnr. JusTICE RAJAGOPALAN AND Mr. JUSTICE SRINIVASAN, 
R. Shanmugha Rajeswara Sethupathi _ «e Petitioner* 


U. 


"The First Additional Income-tax Officer, Karaikudi, Ramanatha- 
puram District .. Respondent. 


Income-tax Act (XI of 1922) and Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 
1948), section 50—Interim paynents made by Government in respect of estates taken over by Government under 
Act (XXVI of 1948)—Not ‘income’ liable to be assessed under the Income-tax Act. 


The right to receive the interim payment under Madras Act (XXVI of 1948) was undoubtedly 
part of the rights and privile as are recognised and conferred on the landholder by and under 
ithe Act in lieu of the rights which he had in the estate and which stood transferred to Government 
and of which he was deprived either under clause (b) or under clause (c) of section 3- The scheme 
“of the Act was only to compensate the landholder for the loss of these rights, and if the right to 
such compensation flowed only from section 3, clause (e), in whatsoever manner such compensation 
was computed, it is difficult to infer any intention to provide for payment of an income to the 
Jandholder till the date of the actual payment of ‘ compensation ’ er section 41 of the Act. 


Section 3, clauses (b) and (c) put an end to the landholder’s rights over the estate, and on and 
after the date of the notification the landholder was not in law entitled to any portion of the income 
from the estate. The interim payment cannot, therefore, retain the character of income from the 
‘estate, and notwithstanding that its quantum was determined in relation to the income, the character 
„of the payment must necessarily be inferred from the rights of the person in receipt thereof. If, 
therefore, the landholder had no right to receive any portion of the income from the estate which 
was notified, any payment made by the State must necessarily be rested upon section 3, clause (e) 
„of the Act. Neither that provision nor any of the subsequent provisions of the Act indicate any inten- 
‘tion that these interim payments represent anything other than compensation for the loss of the estate. 


The interim oe a is also made available for apportionment in just the same manner as com” 
‘pensation is also liable in enforcement of claims of persons so entitled under section 44 of the Acte _ 
The entire scheme of the Act would certainly support the conclusion that the interim payment was 
regarded as no different from the compensation that was payable for the deprivation of the estate : 
dt was in fact one of the items of compensation, 


Section 50 (8) seems to have been inserted in order to remove any doubts and to make it clear 
that these payments were in addition to the compensation determined under section 39 of the Act. 


The Indian Income-tax Act is obviously a measure to tax an income receipt. It was not designed 
to tax capital and if the receipt of an amount is of a capital nature, it obviously goes outside the purview 
.of the Indian Income-tax Act. The terminology used in the Abolition Act is not conclusive in so far 
iy the character of the interim payments for purposes of the Indian Income-tax Act fall to be consi- 

The interim payments were made to the landholders not as income or as interest on the undepo- 
sited portion of the compensation ; these payments in so far as the scheme of the Act reveals their 
nature were clearly in addition to the compensation provided in section 39 of the Act to compensate 
for the deprivation of the estate and for the loss of an income-producing asset of the landholders. 
Thev are accordingly of a capital nature and not liable to income-tax. 


It scems clear from the very fact that the ex-zamindars were not entitled to receive any revenue 
‘from the lands of which they were dispossessed that these payments cannot be regarded as in the 
nature of income arising from agricultural land. 


Petitions under Article 226 of the Constitution of India praying that in the cir- 
-cumstances stated therein, and in the affidavits filed with W.P. Nos. 343, 391 and 418 
of 1960 on the file of the High Court, the High Court will be pleased to issue a writ 
.of certiorari, calling for the records, relating to the orders of the First Additional In- 
come-tax Officer, Karaikudi, in G.I. No. 5052-r/1951-52,dated 25th March, 1960 and 
‘G.I, Nos. 5052-r/1952-53, 5052-T/1953-54, 5052-r/1954-55, 5052-r,/1955-56; 5052-1/ 

1957-58 3 5052-1/1958-59 dated 24th November, 1960 and 5052-r/ 1959-60, dated 
-g1st Mareh, 1960 and to quash the orders passed therein. 





* W.P. Nos. 343, 391 to 396, 418, 849, 419 and 420 to 424 18th April, 1 61° 
of 1960 and 1236 and 1237 of 1960. (28th Chaitra, 1883, Je 
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V. Vedanthachari and V. Somasundaram, for Petitioner. 
The Advocate-General (V. K. Thiruvenkatachari) and §. Ranganathan, for Respon- 
dent. 


The Order of the Court was made by 


Srinivasan, 7.—in W.P. Nos. 343, 391 to 396 and 418 of 1960, the ex-Zamindar of 
Ramnad is the petitioner. He_prays for the issue ofa writ of certiorari to call for the 
records of the First Additional Income-tax Officer, Karaikudi, and to quash the 
orders of assessment made by that officer for the assessment years 1951-52 to 1955-56, 
1957-58, 1958-59 and 1959-60 in respect of certain receipts of the petitioner by way 
of interim payments provided for in the Madras Estates (Abolition and Conversion 
into Ryotwari) Act (Act XXVI of 1948). W.P. No. 849 of 1960 is directed against 
the notice of demand issued under section 29 of the Act calling upon the petitioner to 
pay advance tax under section 18-A (1) of the Act for the assessment year 1960-61. 


In the remaining writ petitions—W.P.Nos. 419 to 424, 1236 and 1237 of 1960, the 
ex-Zamindar of Sivaganga is the petitioner. He prays for writs of prohibition as the 
assessments in those cases have not yet proceeded beyond the stage of the issue of 
notices under section 34 of the Indian Income-tax Act. 


Since the question calling for determination in all these petitions is identical in so 
far as it relates to the assessability to tax of the interim payments, the details of one 
petition will be set out. 


In W.P. No. 343 of 1960, the ex-landholder (Zamindar) of the Ramnad Zamin~ 
dari Estate is the petitioner. The estate was taken over on 7th September, 1949 and 
an amount of Rs. 19,74,144, was deposited by way of advance compensation under 
section 54-A ofthe Act. Foreach ofthe faslis from fasli 1359, the Government also 
deposited asum of Rs. 1,60,470 as interim payment under section 50 of the Act. 
In due course, the Tribunal adjudicated upon the claim of the several persons enti- 
tled to these amounts and the petitioner received his shares thereof. In July, 1959, 
the Income-tax Officer issued a notice to the petitioner calling for his objections to the 
assessment to income-tax of the interim payments received by the petitioner. The 
petitioner contended that the interim payment was part of the compensation which 
he received for the loss of his estate and should therefore be regarded as capital and 
not income. ‘These objections were overruled and an order of assessment was in due 
course made on 25th March, 1960 under section 23 (3) read with section 34 (1) (a) 
of the Income-tax Act. This assessment was in respect of the assessment year 1951-52 
as the receipt of the relevant interim payment was during the accounting period end- 
ing on the goth June, 1950. Similar notices were issued by the Income-tax Officer in 
respect of the assessment years 1952-53, 1953-54, 1954-55, 1955-56, 1957-58 and 1958- 
59. But no final assessments had been made in respect of these assessment years by 
the date the connected Writ Petitions 391 to 396 were filed in this Court. Contending 
that the Income-tax Officer lacked jurisdiction to start the proceedings under section. 
34 of the Act, and further that these interim payments are not income but part of the 
compensation which the landholder was entitled to by reason of the deprivation of his 
estate which was his income-producing asset, the writ petitions were filed in this 
Court. In W.P. No. 343 of 1960, the petitioner sought for the issue of a writ of 
certiorari to quash the order of assessment made by the Income-tax Officer, and in the 
other writ petitions, he sought for writs of prohibition to restrain the Income-tax Officer 
from proceeding further with the assessment proceedings. By the time, however, 
these writ petitions came on for hearing, orders of assessment had been made in res- 
pect of the subsequent assessment years also and the prayer in regard to those years 
stands amended to suit the circumstances, viz., writs of certiorari are also prayed for 
in respect of these cases. 


We have noticed above that the main contention raised by the petitioners in these 
writ petitions is that the interim payments made under section 50 of the Act consti- 
tute items of capital receipt. The contention of the Department, however, is that 
under the scheme of the Estas Abolition Act, there is a sharp distinction between 
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compensation for the acquisition of the estate by the Government and the payments 
made under section 50. This interim payment it is said was necessitated by the fact 
that long delay was bound to occur before the determination of the final compensa- 
tion and its payment to the landholder. While under the Act the Government took 
immediate possession of the estates, since the landholder was deprived of the posses- 
sion of the estate and the income therefrom without any actual payment of the com- 
pensation to him on such dispossession, it was provided that an annual and recurring 
payment was to be made to him pending the final payment and that this should, there- 
fore, be regarded as a measure to provide an income to the landholder during the 
period referred to. ‘The Department’s claim is accordingly that the interim payment 
is in the nature ofa substantial annual income and that in any event itcould be regard- 
ed as interest on the compensation amount remaining payable to him. The further. 
contention was that unless this receipt could be brought within any of the exempting 
provisions of Indian Income-tax Act, it cannot escape assessment. 


Before we proceed to examine the respective contentions on either side, it is desira- 
ble to set out the relevant provisions of the Abolition Act in so far as they serve to 
provide any clue to the nature of these interim payments. 


Section 3 of the Act provided in clause (b) thereof that the entire estate, including 
all interests detailed therein, shall stand transferred to the Government, and vest in 
them free of all encumbrances. Clause (c) further put an end to all rights and 
interests created in or over the estate before the notified date by the principal or any 
other landholder. Clause (e) laid down: 


“The principal or any other landholder and any other person whose rights stand transferred 
under clause (b) or cease and determine under clause (c) shall be entitled only to such rights and 
privileges as are recognised or conferred on him by or under this Act.” 


Originally, this clause (e) ran: 


“ The principal or any other landholder and any other person whose rights stand transferred 
under clause (b) or cease and determine under clause (e) shall be entitled only to compensation from 
the Government as provided in this Act.” 


This clause was substituted by that extracted earlier by Madras Act XLIV of 1956, 
which also made the provision retrospective in its operation with effect from rgth 
April, 1949. 


The determination of the rights of the landholder thus entitled him to com- 
pensation under section 3, clause (¢), or in its more extended form, to such rights 
and privileges as are recognised or conferred upon him by or under the Act. Sec- 
tion 24 laid down that the compensation payable in respect of an estate shall be 
determined in accordance with the following provisions, and section 25 further 
stated that such compensation shall be determined for the estate as a whole and 
not separately for each of the interests therein. Under section 27, a sum called 
the ‘ basic annual sum’ had first to be determined, and broadly stated, such sum 
was taken to be one-third of the gross annual ryotwari demand, subject to certain 
deductions. All the items of revenue were to be taken into account for the purpose 
of determination of this basic annual sum and what amounts had to be deducted 
therefrom were provided in detail in section 27 of the Act. Sections 28, 29 and 
20 indicated the manner in which the various items which went into the composi- 
tion of the basic annual sum were to be computed. In the case of inam estates, 
other provisions contained in sections 31 to 35 set out the manner in which such 
basic annual sum was to be ascertained. The case of under-tenure estates was dealt 
with in section 36. On the basis of the determination of the basic annual sum, 
seetion 37 of the Act laid down the scale of compensation in respect of any estate, 
excepting those held by religious, educational and charitable institutions, for which 
sections 38 and 38 (a) provided otherwise. In the case of zamindari and inam estates, 
the total compensation was fixed on a sliding scale. It was to be so many multiples 
of the basic annual sum as determined in respect of that estate, the multiple varying 
according as the basic annual sum was above or below certain figures. Under 
section 40 of the Act, compensation payable by any person under the Act was to be 
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paid in such form or manner and at such time or times and in one or more instalments: 
as may be prescribed by rules made by the Government. 


The Act itself made further provisions for the deposit and apportionment of the 
compensation amount. Under scction 41, the Government had to deposit in the 
office of the Tribunal the compensation in respect of each estate as finally deter- 
mined under section 39 by applying tke earlier provisions referred to in such form 
and manner, and at such time or times and in one or more instalments, as may be 
prescribed by the rules made under section 40. While providing for such payment 
in instalments and in such manner as laid down in the rules, section 54-A howcver 
required the Government to estimate roughly the amount of compensation payable 
in respect of the estate and to deposit one-half of that amount within six months from 
the notified date in the office of the Tribunal as advance payment on account of 
compensation. It is common ground that in respect of the two estates of Ramnad 
and Sivaganga such advance compensation was duly deposited by the Government 
in the Office of the Tribunal. 


Even from the brief summary of the relevant provisions, it would be clear that 
before the basic annual sum and the consequent quantum of total compensation 
under section 39 could be determined, the ryotwari demand in respect of the lands 
in the estate had to be ascertained. ‘This callcd for a survey and settlement of the 
estates. Under section 22 of the Act, the Settlement Officer had to effect a ryotwari 
settlement of the estate in accordance with the settlement notification framed and 
published by the Government for the purpose. Section 23 also set out the manner of 
determination of the land revenue before the settlement was brought into force, while 
section 22 made provision for the notification of the Government laying down the 
principles to be adopted in making ryotwari settlements in the estates. It is clear 
from the foregoing that immediately following upon the notification of the estate, 
the Government had to deposit a sum roughly equivalent to an estimated half of the 
total compensation that would eventually be payable in respect of the estate. The 
ccmpensation, however, could not be accurately ascertained till after the survey and 
settlement had taken place and the precise quantum of basic annual sum following 
upon such settlement had been computed. Since such final determination of the 
compensation payable might in the case of several of the estates take a lonz tim:, the 
Government provided in section 50 of the Act for the making of ‘interim paymz:ats ’ 
to the principal landholders and others. Sub-section (2) of that section states : 


“ After the notified date and until the compensation is finally determined and deposited in pur- 
suance of this Act, interim payment shall be made by the Government every fasli year prior to the 
fasli year in which the said deposit is made, to the principal landholder and to the other persons re- 
ferred to in section 44, sub-section (1) as follows : 


(3) In respect of the fasli year in which the estate is notified, they shall together be entitled 
to such amount as the Government may, on a rough calculation, determine to be the basic annual 
sum referred to in section 26, if the deposit in pursuance of section 54-A has not been already made, 
and to an amount equal to one-half of the basic annual sum as so calculated, if the deposit aforesaid 
has been already made...............006 


& In respect of each subsequent fasli ek they shall together be entitled to the amount 
estimated under sub-section (3) to be one-half of the basic annual sum, unless data for the better cal- 
culation thereof have since beome available, in which case the amount to be paid shall be revised 
by the Government with reference to such data...........:ssssseeseeee i 


It is seen from these provisions that half of the estimated total compensation has to be 
deposited in the office of the Tribunal within six months of the notided date. For 
that fasli year in which the estate is notified, the landholder and other persons 
are entitled to an interim payment equal to the basic annual sum, if the dzposit 
required under section 54-A has not been made within that fasli year ; ifsuch deposit 
has been made, the interim payment is limited to one-half of the estimated basic 
annual sum. Naturally, in the subsequent faslis, since the deposit under section 
54-A would then have been made, the landholder and other persons would be entitled 
to the interim payment of one-half of the estimated basic annual sum, and these 
interim payments continue till the date on which the balance of the total compensa- 
tion is deposited in the office of the Tribunal, The connected provisions contain 
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Cetails with regard to deductions which are not relevant. It may, however, be 
menticned that even these interim payments are to be depos'tzd in the office of the 
Irit unal rd the Tribunal is authorised to apportion the amounts among the several 
feiscns wLo may be entitled to them. 


The above summary of the provisions of the Act would suffice to understand the 
points in ccntroversy in these petitions, 


‘The principal question that has been raised in these petitions is, accordingly, 
thé character of the interim payments. It has to be decided whether these paym2nts 
are in the nature of income in the hands of the recipient or whether they partake 
of the nature of capital as claimed by the petitioner. While the petitioner claims 
that the interim payment, notwithstanding that it has been separately dealt with 
under section 50 of the Act, is part of the compensation which the petitioner is entitled 
to receive in respect of the estate he has been deprived of, that is to say, as the equi- 
valent for the loss of a capital asset, the Department would contend that the interim 

ayment is really in substitution of the annual income which the petitioner would 
ee derived frcm the estate or at any rate, it may be equated to the interest upon 
the ccmpensation which the petitioner would be entitled to but which had not yet 
teen paid to him. Another argument on behalf of the Department is that unl2ss 
this emcunt can be brought within the category of any sum expressly exempted Ly 
the frovisicns of the Inccme-tax Act, it must be regarded as taxable income. 


Poth sides rely upon the scheme of the Act in support of their respective conten- 
ticns. Learncd counsel for the petitioner points out that in the Bill as it was originally 
published, there was no provision for the payment of advance compensation. That 
Bill no doubt provided for interim payments, but, it was not quite clear whether such 
interim payments would be adjusted against the compensation to be paid. Finally 
passed, the Act provided for the deposit of advance compensation under section 54-A 
of the Act, and further made it clear by section 50, sub-clause (8) that no interim 
payment made under this section shall be deemed to constitute any part of the 
compensation which the Government are liable to deposit under section 42, sub- 
section (1), or to any extent to be in lieu of such compensation. This provision forms. 
the main support of the Department’s contention. Its scope will be considered in 
due course. The petitioner, however, claims that the compensation which the 
landlord has to receive for the deprivation of his estate, really, consisted of the advance- 
ccmpensation deposited under section 54-A of the final compensation determined 
urder section 39 and deposited in the manner provided by section 41 (1), and the: 
total of the interim payments made up to the day of deposit of the final compensation, 
as also the further ccmpensation payable under section 54-B. It is pointed out by 
the petitioner that the several provisions of the Act make it clear that the nghts 
to ard the liability of the amount termed ‘ interim payment’ are exactly similar to- 
those in respect of either the advance compensation or the final compensation. The- 
various adjustments which are contemplated in section 54-A or under section 41 are 
also applicable to the interim payment. Section 59 of the Act statutorily makes 
claims or liabilities enforceable immediately before the notified date against the 
principal or other landholder of the estate, whose rights stand transferred to Govern- 
ment in pursuance of section 3, sub-section (b), enforceable subsequent to that 
date only against the interim payments or the compensation or other sums paid or 

ayable to him under this Act. No distinction is made in this regard between the 
interim payments or compensation. In particular, reference is made to section 
44 (1) of the Act where the apportionment of compensation is provided for amo 
the principal landholder and any other persons whose rights or interests are aed 
by section 3, clause (b) or section 3, clause (c), as including persons who are entitled 
to be maintained from the estate and its income as far as possible in accordance 
with the value of their respective interests in the estate. Under section 50, sub- 
section (2), this interim payment is made to all those persons referred to in section 
44, sub-section (1), and obviously even in respect of persons entitled to be maintained 
frem the estate and its income, an apportionment is made to them out of this interim 
payment in accordance with the value of their interests in the estate. Even the 
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claim of persons against the income only of the estate is made to depend upon their 
interest in the estate and to the extent of that interest such persons are entitled to 
claim a portion of the interim payment. This feature is relied upon to indicate 
that even though interim payments are provided for separately from the total com- 
pensation, it is manifest from these provisions that it does not lose the character of 
compensation, payable in lieu of the interests of the principal landholder and other 
persons in the estate. 


Section 54-B provides for what is called additional compensation. It appears 
that the total amount of compensation which the Government felt themselves bound 
to pay for the acquisition of this zamindari and other estates was the sum of 
Rs. 124 crores. This section provides that if the total compensation computed under 
section 39 in respect of estates should fall short of Rs. 124 crores, the Government 
shall distribute the difference to the various estates in specified proportion. Admit- 
tedly, this sum of Rs. 124 crores does not appear to include the interim payments. 
But what the learned counsel for the petitioner argues is that the intention of the 
Government in making the various payments was only to compensate the landholder 
for the deprivation of the estate and the particular nomenclature employed by the 
Government in giving effect to their intention is not conclusive of the character of the 
sum in question. While the learned counsel for the petitioner seeks to base his 
contention that interim payment is no less compensation than any other sum so 
specifically described, the learned Advocate-General, appearing for the Department, 
an that there is a sharp distinction between the compensation and the interim 
payment. Wherever the expression ‘compensation’ is used in the Act, it refers 
to that amount as ascertained by the application of section 39 of the Act to be dealt 
with under section 41 thereof. Interim payments are, according to him, dissociated 
from compensation as the Act understands it. He claims that the determination of 
the compensation is based on the ascertainment of the basic annual sum and that 
compensation is equated to the value of the estate as on the date of the vesting of the 
estate under section 3 (c) of the Act. The ascertainment, however, of the basic annual 
sumis dependent upon the completion of the survey and settlement of the estate 
which may in the generality of cases involve considerable delay. For each year of 
delay in the ascertainment, therefore, the Act provides that a sum equal to the basic 
annual sum, or if advance compensation should have been deposited, half of such basic 
annual sum, should be paid to the principal or other landholder as interim payment: 
Emphasis is laid by the learned Advocate-General upon section 39 of the Act which 
provides for the determination of the basic annual sum and the total compensation 
payable in respect of the estate and to section 37 which lays down the number of 
multiples of the basic annual sum which should represent the total compensation 
payable in respect of any estate. According to him, the total compensation 
payable in respect of an estate is entirely unrelated to the interim payment which is 
made no part of the compensation at all. On this reasoning, the character of the 
interim payment is sought to be dissociated from a capital payment and equated 
to either the income from the property which the landholder might but for his dis- 
possession have derived or to interest on the compensation amount still remaining 
unpaid. 

Payments made to the persons having rights in the estate are advance compensa- 
tion, interim payment, final compensation and additional compensation. We have 
pointed out that section, 3, clause (e) of the Act which originally provided only 
for compensation was later amended with retrospective effect to cover such rights 
and privileges as are recognised or conferred on him by or under the Act. This 
was apparently intended to take into account the other privileges to which the land- 
holder became entitled. He was entitled to ryotwari pattas in respect of his private 
lands. He was also entitled to the possession of some of the buildings on the estate. 
While section 3, sub-clause (e) made no specific reference to such rights of the land- 
holder, in its amended form it recognised the landholder’s rights to these privileges. 


We are unable to accept the argument of the learned Advocate-General that 
solely for the reason that compensation so styled under the Abolition Act is to be 
determined in accordance with the provisions contained in sections 24 to 39, (leaving 


fj S. R, SETHUPATHI V. FIRST ADDL, 1.T.0., KARAIKUDI (Srinivasan, 7.). GY) 


out sections 38 and 38-A, which relate to religious, educational and charitable 
institutions) and because section 39 makes pointed reference to the total compensa- 
tion and section 41 directs the deposit of such compensation as determined under 
section 39, compensation for the loss of the estate is solely left to be provided by the 
above provisions of the Act, and that any payment that is directed. to be made under 
other provisions such as section 50 of the Act does not form part of the compensa- 
tion for the loss of the estate. This argument is rested more or less upon the wording 
employed in the Abolition Act. We may state at once that the terminology used 
in the Abolition Act is not conclusive in so far as the character of the payments for 
purposes of the Indian Income-tax Act falls to be considered. Under section 3, 
clause (b) of the Act, the entire estate stood transferred to the Government and 
vested in them free of all encumbrances with effect from the notified date. As 
from that date, the ex-Zamindar lost all his rights in the estate. Clause (e) also 
further provided that all rights and interests created in and over the estate before 
the notified date by the principal or any other landholder shall as against the Go- 
vernment cease and determine. Following upon the notification, possession of the 
estate was actually taken over by the State and the State realised all the revenue from 
the estate which the landholder was till that date in enjoyment of under clause (e). 
The landholder became entitled only to such rights and privileges as are recognised 
or conferred upon him by or under the Act, and one of such rights and privileges 
which he became entitled to was to receive these interim payments. Obvioulsy, the 
right to receive these interim payments must stem from clause (e) and from no 
other provision in the Act, and clause (¢) specifically equates that right to com- 
pensation for the loss of the rights of the landholder which stood transterred to the 
Government under clause (b) or which ceased or determined under clause (c) of 
the Act. It was not the intention of the Act that pending the determination of the 
final compensation and its payment to the landholder, the landholder should be 
paid any portion of the income as such from the estate, or even that on the roughly 
estimated amount of final compensation, the Government undertook to pay him 
any interést on that sum till the date of its actual payment. We shall in due course 
deal with the method of calculation of the interim payment in so far as it purports 
to be relied on by the Department in support of its contention. But, at this stage, 
we may emphasise that the right to receive the interim payment was undoubtedly 
part of such rights and privileges as are recognised and conferred on the landholder 
by and under the Act in lieu of the rights which he had in the estate and which 
stood transferred to Government and of which he was deprived either under clause 
(b) or under clause (c) of section 3. The scheme of the Act was only to compensate 
the landholder for the loss of these rights, and if the right to such compensaion 
flowed only from section 3, clause (¢), in whatsover manner such compensation was 
computed, it is difficult to infer any intention to provide for payment of an income 
to the landholder till the date of the actual payment of ‘ compensation’ under 
section 41, 


We have pointed out that the quantum of these interim payments is computed 
on the basis of the basic annual sum determined under section 26, and it is payable 
to the landholder for every fasli following the notification in the manner provided 
in section 50. If no part of the compensation is deposited as required by section 
54-A of the Act, for that fasli the landholder is entitled to an amount equal to 
the basic annual sum, and after the deposit of the advance payment of compensation, 
which is one-half of the total amount of compensation as roughly estimated, the 
landholder is entitled to interim payment of one-half of the basic annual sum. At 
first blush it might therefore appear that since the basic annual sum itself is linked 
to the annual ryotwari demand, and may roughly be taken to represent the net 
annual income which the landholder would but for the abolition of the zamindari 
have realised from the estaté, the interim payments were so specifically provided 
for the purpose of making avilable to the landholder, who was deprived of his estate 
but who had not yet been paid the compensation, an amount which might be equated 
to the net annual realisation from the estate. But the mere fact that the quantum 
of the interim payment is computed in such a manner cannot lead to the conclusion 
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that it was in fact paid to the landholder in lieu of the income. It is not as if pend- 

ing the abolition of the zamindari, the Government provided for the taking over 

of the estate and for its management by the State and for the payment over to the 

landholder of the net income from the estate pending the payment of compensation 

and the determination of the landholder’s rights. On thie other hand, section 3, 

clauses (b) and (c) put an end to the landholder’s rights over the estate, and, on 

and after the date of the notification, the landholder was not in law entitled to any 
portion of the income from the estate. The interim payment cannot, therefore, 

retain the character of income from the estate, and notwithstanding that its quantum 

was determined in relation to the income, the character of the payment must neces- 

sarily be inferred from the right of the person in receipt thereof. If, therefore, the ° 
landholder had no right to receive any portion of the income from the estate which 

was notified, any payment made by the State must necessarily be rested upon sec- 

tion 3, clause (e) of the Act. Neither that provision nor any of the subsequent pro- 

visions of the Act indicate any intention that these interim payments represent 

anything other than compensation for the loss of the estate. 


The further circumstance that these payments were annual in character 
and were to enure for only a few years, that is to say, till the deposit of the final com- 
pensation in the office of the Tribunal, cannot serve to support any conclusion to 


the contrary. ; 

We referred to the arguments of Mr. Vedantachari for the petitioners that 
these interim payments are under the several provisions of the Act treated in identi- 
cally the same manner as the compensation amounts so-called, in the sense that 
any person having a right against the estate or its income could proceed inst 
both the compensation amount and the interim payment in enforcement of such 
tights. It is conceivable that while a person might have a right against the estate 
he might not have the same right against the income and vwe versa. But the statute 
makes no distinction between these cases. It makes available the interim payment 
also for apportionment in just the same measure as compensation is also liable in 
ecforcement of claims of persons so entitled under section 44 of the Act. The 
learned Advocate-General, however, argued that no inference of similarity of 
character between compensation and interim payments should be made and that 
the above argument is at best inconclusive. We cannot treat this argument isolated 
from the rest of the features that we have referred to. In so far as the Abolition 
Act was concerned, the entire scheme of the Act would certainly support the con- 
clusion that the interim payment was regarded as no different from the compensa- 
tion that was payable for the deprivation of the estate : it was in fact one of the 
items of compensation. 

The learned Advocate-General appeared to place great reliance upon section 
50, sub-section (8), which reads thus :— 

“No interim payment made under this section shall be deemed to constitute any part of the 
compensation which the Government are liable to deposit under section 41, sub-section (1), or to 
any extent to be in licu of such compensation.” 

It seems to us that this provision cannot be given the very extended interpretation 
which the learned Advocate-General seeks to place upon it. According to him, 
here is a clear declaration that the interim payment is not part of the compensa- 
tion. We have pointed out that in the Bill as it was originally published, this 
sub-section did not appear, though interim payments were in fact provided for. 
It was therefofe doubtful if these payments would be adjusted against the total 
compensation payable to the landholder. This provision seems to have been 
inserted in order to remove any such doubts and to make it clear that these payments 
were in addition to the compensation determined under section 39 of the Act. 
Coming to the section itself, what it purports to lay down is that the Government 
undertook to make these interim payments in addition to the total compensation 
as determined by section 39 of the Act and declare their decision that they would 
not adjust these payments against the compensation. But for this provision, the 
Government would perhaps have been in a position to make that adjustment. If 
the learned Advocate-General’s argument under this head meant that the Govern- 
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ment clearly specified that this was not also compensation for the loss of the estate, 
we are not able to interpret this provision in that light. What it states is that the 
interim payment shall not be part of the compensation which the Government are liable 
to depostt under section 41. That it is not part of the compensation so tomputed under 
section 39 and liable to be deposited under section 41, sub-section (1) does not 
mean that it is not compensation for-all purposes. This section cannot to our 
minds lead to any such conclusion. 


The underlying implications of the argument on behalf of the Department 
appear to be that because the Abolition Act styles one part of the payment as com- 
pensation and another part as interim payment, the latter cannot be regarded as 
compensation payable to the landholder for the deprivation of his rights in the 
estate. What we are at present dealing with is whether these payments constitute 
part of the compensation which a person obtains for the loss of a capital asset for 
purposes of the application of the Indian Income-tax Act. We must repel the 
suggestion that the State Legislature could therefore so define any amount in a 
State enactment as to affect the rights and liabilities under the Indian Income-tax 
Act. It is obvious that in coming to any conclusion in relation to the application 
of any of the provisions of the Indian Income-tax Act, we cannot accept the nomen- 
clature used in the State enactment as conclusive. Whatever differences might 
exist in the character of final compensation and interim payment, in so far as the 
Abolition Act is concerned, they cannot be taken bodily over into the scheme of 
the Indian Income-tax Act. 


It is not necessary to examine at length the further argument that these pay- 
ments might be regarded as interest on the undeposited portion of the compensa- 
tion. Clearly, there is no such intention on the Te of the Government to make 
these payments as interest. That is sufficient to dispose of this argument. 


The argument that unless the petitioner can place reliance upon any of the 
exempting provisions of the Indian Income-tax Act, he cannot aviod the liability 
of this amount to assessment is one which we are unable to accept. The Indian 
Income-tax Act is obviously a measure to tax an income receipt. It was not 
designed to tax capital and if the receipt of an amount is of a capital nature, it 
obviously goes outside the purview of the Indian Income-tax Act. No specific 
exemption contained in the Act is required to enable the petitioner to avoid assess- 
ment in such a case. If, therefore, the petitioner can establish that this receipt is not 
of an income nature, he is entitled to the relief he prays for. 


Though no decided case directly bearing on the point is available, some deci-« 
sions do furnish a clue as to the mode of determination of the character of a receipt 
as in this case. In Secretary of State in Council of India v. Scoble, the question arose 
whether the payment of the value of a railway purchased by the Secretary of State 
in instalments by way of an annuity for a term of years amounted to a revenue 
receipt liable for tax as annuity. Though the decision went upon the specific pro- 
visions of the English Income-tax Acts, it is nevertheless of value in so far as it lays 
down that the Income-tax Acts do not tax capital as income and that income-tax is 
not payable upon a part of the annuity which represented capital, The House of 
Lords examined the nature of the transaction in order to see whether annuity pay- 
ment was capital or was to be treated as income and came to the conclusion that 
the mere provision for the payment of the price in yearly instalments and the Joose 
use of the word ‘ annuity ’ would not justify what was obviously a taxation of capital. 
A similar case came before the Court of Appeal in East India Ratlway Company v. 
Secretary of State in Council of India. There also as the purchase price of the interest 
of certain railways in India a so-called annuity had been granted by the purchaser, 
the Secretary of State. Income-tax on these annual payments was deducted, 
and the question arose whether the payments were liable to income-tax. The deci- 
sion aad earlier was considered and it was held that the fundamental character 
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of the transaction was not altered by the method adopted in the payment of the 
purchase price. It represented only capital and not income. 


A decision which comes closer to the present case is Simpson v. Executors of Bonner 
Maurice as Executor of Edward Kay, That was a case*where a naturalised British 
subject had deposited securities, stocks and shares in banks in Germany. He died 
during the war. As a result of the Peace Treaty claims on the part of his representa- 
tives were admitted in respect of amounts representing partly capital or securities 
realised by sale or redemption, partly interest and dividends and interest thereon 
and partly compensation under the Treaty computed on the basis of interest on 
certain amounts. The question arose whether the compensation computed on 
the basis of interest was or was not income for purposes of income-tax. It appears 
that an award by the Mixed Arbitral Tribunal was made in respect of these claims 
and the compensation was a sum calculated upon the basis of interest in respect of 
a fund consisting of dividends which had been held as alien property under the 
German Law. Rowlatt, J., observed: 


“ The question is whether it is income at all. It is called compensation, but the mere word in 
the Award, “ compensation °, does not decide the matter ; one must look at the substance of what 
it was, and if it is annual profits and gains or income............ arising from a foreign possession, then 
it is to be taxed. The foreign possession must have been the fund in the hands of the Treuhander 
and the Crown’s case is that this has been translated into sterling at the present rate of exchange and 
awarded with annual interest............... The Treuhander did not receive this money subject to 
any liability to hold it at present. No doubt, the German law recognised it as remaining the property 
of Mr. Kay, but not so as to bear interest. The Treaty did not give Mr. Kay any right to interest, 
nor did it declare the Treuhander a trustee so as to found any consequential claim for interest ; it 
did not empower the Tribunal to give interest as such, or to make any declaration as to the character 
of the purpose for which the Treuhander had held the money. The Treaty gave compensation, 


and the Tribunal which assessed the principal sum has assessed it on the basis of interest. I think 
this sum first came into existence by the Award, and no previous history or anterior character can be 
attributed to it.....cccssseeseees j 

It was accordingly held that the amount was not income and therefore not liable 
to tax. In confirming the decision of Rowlatt, J., the Court of Appeal observed : 


‘* The duty to pay compensation was imposed upon them by the Treaty. The Statute does 
not apply to it, and the root of the payment is the duty to pay compensation. For withholding this 
sum, for preventing Mr. Kay, or his executors, exercising the power of disposition over his property, 
the Germans have been compelled to pay compensation. The way to estimate that compensation or 
damages—the sensible way no doubt—would be by calculating a sum in terms of what interest it 
would have earned That has been done, but the sum that was paid has not been turned into 
interest so as to attach the income-tax toit. It remains compensation and, for these reasons, it 
appears to me that it is not a sum which attracts or attaches income-tax to it.” 


It is not necessary for us to examine the other contention put forward by Mr. Vedan- 
tachari, that if the interim payment is not regarded as part of the compensation 
payable for the loss of the estate, it would by reason of the manner of its determina- 
tion partake of the character of agricultural income. It seems clear from the very 
fact that the petitioners were not entitled to receive any revenue from the lands of 
which they were dispossessed that these payments cannot be regarded as in the 
nature of income arising from agricultural land. It is unnecessary to cite any deci- 
sions. Whatever might be the character of these interim payments, it is certainly 
not agricultural income. 


On behalf of the Department, reliance has been placed upon Raja Rameswar 
Rao. v. Commissioner of Income-tax, Hyderabad*. That was a case which arose under 
the Hyderabad (Abolition of Jagirs) Regulation, 1358 F., which provided a scheme 
for the abolition of jagirs. Until such time as the Government was in a position 
to fix the commutation payable in respect of each jagir, the jagirdar was to be paid 
an interim allowance equal to the net income that used to be derived from the jagir 
less the expenses of the management. The question arose whether the amounts 
were income assessable to income-tax. A Bench of the Andhra Pradesh High Court 
held that these interim allowances partook ofthe nature ofincome and did not form 
part of the commutation amountand were also not casual and non-recurring receipts, 
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and that payments subsequent to the determination of the commutation were 
not liable to taxation. We have examined the relevant provisions of the Hyderabad 
Regulation referred to. Under the scheme of that Regulation, administration of 
the jagirs was transferred to the Government and the management of the jagir was, 
therefore, in the hands of the Government through duly appointed managers. 
‘There was no provision in that Regulation analogous to section 3 (b) and (c) of 
the Abolition Act and obviously the jagirdar continued to be entitled to the jagir, 
though he was deprived of the possession and management thereof. The Regulation 
further provided that out of the gross revenue realised from each jagir, certain deduc- 
tions should be made as also aA expenses incurred by the Government 
and out of the balance payments were to be made to the jagirdars. Section 11 of 
the Regulation specifically provided for the distribution of the “net income ”. 
Section 14 specified further that these payments were to be in the nature of main- 
tenance allowances till the commutation of the jagirs was determined. Upon 
these facts, it seems fairly clear that what was paid to the jagirdar was income from 
the jagir itself. It was certainly in the nature of income that he received the amount. 
Whether or not that income would be exempt being agricultural income does not 
appear to have been canvassed before the learned Judges who decided the case. 
But in so far as the decision is material for the present purpose, it is abundantly 
clear that the provisions of the Regulation clearly specified that the jagirdar was 
only deprived of possession ; the management of the estate was taken over by the 
Government and till the commutation payable to him for the abolition of the jagir 
was settled, he was to be paid the net income out of the gross revenue of the jagir. 
That was clearly income. We are unable to see how this decision is of any help 
in the circumstances of the present case. 


We are accordingly of the opinion that the interim payments were made to 
the landholders not as income or as interest on the undeposited portion of the com- 
pensation ; these payments in so far as the scheme of the Act reveals their nature 
were clearly in addition to the compensation provided in section 39 of the Act 
to compensate for the deprivation of the estate and for the loss of an income- 
producing asset of the landholders. They are accordingly of a capital nature 
and not liable to income-tax. 


In relation to W.P. No. 343 of 1960, the learned counsel for the petitioner 
raised a further ground, viz., that the proceedings under section 34 were incompe- 
tent. It was however, finally submitted that the question may be left undecided. 
In any event, in the view we have taken as to the character of the interim payments, 
a decision on this question is not necessary in these writ petitions. 


In the result, the petitions are allowed, The rule nist will be made absolute 
in each case. Writs of certiorari will issue on the application filed by the Raja of 
Ramnad and writs of Prohibition on the application filed by the Raja of Sivaganga. 
They will be entitled to their costs, but each of them will be allowed only one 
Counsel’s fee. Counsel’s fee Rs, 250. 


Learned counsel for the Department drew our attention to the fact that during 
the arguments the learned Advocate-General referred to the decision of the Privy 
Council in Maharajkumar Gopal Saran v. The Commissioner of Income-tax1. In our 
judgment we did not consider it necessary to refer to every one of the cases cited 
during arguments, and in our opinion the decision we have referred to above did 
not help us in solving the real question at issue in these petitions. 


VS. Petitions allowed. Rule made absolute, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VEERASWAMI, 
Pakkirisamy Pillai .. Accused, * 


__ Criminal Procedure Code (V of 1898) (as amended by Act (XXVI of 1955), sections 435 and ao ae 
District Magistrate—Power to set asıds discharge under section 251-A (2) passed by Addstional First Class 
Magistrate and direct re-trial— Trial’’—Proceeding prior to order of di ge—“At the commencement of the 
trial’’—Meaning of—Section 251-A (1)—Construction. 


The proceeding preceding an order of discharge under section 251-A (2) of the Criminal Pro- 
cedure Code, is not a “ trial ” in the strict sense, but is only in the nature of an inquiry. An order 
of discharge under section 251-A (2) does not amount to an order of acquittal of the accused. There 
is nothing in sub-sections (1) and (2) of section 251-A, nor in the context thereof, which compels the 
view that the proceeding though called a “ trial ” is in fact and truth a “ trial ” in the orthodox sense. 
The proceeding contemplated therein involves no taking of evidence but only a consideration of the 
documents referred to in section 173 and if necessary an examination of the accused. The trial 
really commences only with the framing of a charge as is apparent from sub-sections (3) to (1) of 
section 251-A. 


Though the words “at the commencement of the trial” in section 251~-A (1) prima facie suggests 
that a trial starts at the moment the accused appears or is brought before a gistrate, on a careful 
examination of the entire section and looking at the substance of the matter, there is very litlte in the 
nature of a trial in the proceeding preceding the discharge. Therefore the District Magistrate has 
jurisdiction under sections 435 and 436 of the Code to set aside an order of discharge passed by the 
Additional First Class Magistrate under section 251-A (2) and to order a re-trial or fresh disposal. 


Govindaswamy v. State, (1960) 1 An.W.R. 76 : (1960) M.L.J. (Crl.) 121, dissented from. 
Stats of Bihar v. Ram Naresh, (1957) 8.C.J. 336, relied on. 


Case referred for the Orders of the High Court under section 438 of the Cri- 
minal Procedure Code, by the District Magistrate ( F.) South Arcot at Cuddalore, 
in his letter, dated 24th September, 1960, in Crl.R.P. No. 18 of 1960 in (G.C. No. 
11g of 1960 on the file of the Court of the Additional First Class Magistrate, 
Cuddalore), 


S. Mohan Kumaramangalam, N. Shanmugham and K. Ramachandran, for 
Accused. 


V. V. Radhakrishnan, for the Public Prosecutor on behalf of the State. 
C. K. Venkatanarasimhan, Amicus Curie. 
The Court made the following 


OrpER.—This is a reference from the District Magistrate, South Arcot at 
Cuddalore which raises a question of his jurisdiction under section 436 of the Code 
of Criminal Procedure to set aside an order of discharge made under section 251-A 
of the Code and remit the case for fresh disposal. 


On a police report, the respondent Pakkirisami Pillai was accused before the 
Additional First Class Magistrate, Cuddalore, for an offence under section 304-A 
of the Indian Penal Code, in that it was alleged that he drove the car MSX-11 rashly 
and negligently along Sethiathope-Kumbakonam road at about 10-30 A.M. on 
22nd April, 1960 and caused the death of one Sellan of Enamangalam. Copies 
of the documents referred to in section 173 of the Code were furnished to the accused, 
and when examined, he pleaded not guilty. The Additional First Class Magis- 
trate upon a consideration of the said documents and the denial by the accused of 
commission of the offence, found the charge to be groundless and discharged him 
under section 251-A (2) of the Code of Criminal Procedure. On appeal by the 
State, the District Magistrate, Cuddalore, differed from the Additional First Class 
Magistrate and was of the view that there was prima facie evidence to show that the 
accused was driving the car on the particular day and that the order of discharge 
was improper. But it was contended before him that the District Magistrate had 
no jurisdiction under sections 435 and 436 of the Code to direct the Additional 
First Class Magistrate to dispose of the case afresh, as the order of discharge, 11 





*Crl1.R.C. No. 1267 of 1960. 18th September, 1961 
(Case Referred No. 27 of 1960). (27th Bhadra, 1883, Saka). 


i] PAKKIRISAMY PILLAI, Jn re (Veeraswami, J). 63 


effect, amounted to one of acquittal. If this view of the effect of the order of 
discharge under section 251-A is correct, it is not disputed that the District 
Magistrate will have no power to order re-trial. 


The question, therefore, is whether when an order is made under sub-section 
(2) of section 251-A, the proceeding up to that stage is in the nature of an inquiry 
or a trial. The answer will depend upon the construction to be placed upon the 
words “at the commencement of the trial” in sub-section (1) of section a51-A. 
That sub-section states that in a case instituted on a police report, the Magistrate, 
when the accused appears or is brought before him at the commencement of the 
trial, shall satisfy himself that the documents referred to in section 173 have been 
furnished to the accused, and if not, shall cause them to be so furnished. The next 
sub-section directs that if, on a consideration of all the documents referred in 
section 173 and making such examinations, if any, of the accused as the Magis- 
trate thinks necessary, and after giving the prosecution and the accused an oppor- 
tunity to be heard, the Magistrate considers the charge against the accused to be 
groundless, he shall discharge him. Sub-section (3) is to the effect that if the Magis- 
trate is of the opinion that there is ground for presuming that the accused has com- 
mitted an offence, triable as a warrant case, and that he is competent to try it and 
adequately punish the accused, he shall frame a charge against the accused. The 
charge then shall be read out and explained to the accused and he be asked whether 
he is guilty or claims to be tried. If he pleads guilty, a conviction may follow. If 
the accused claims to be tried, the Magistrate should, on the date fixed for the pur- 
pose, take all such evidence as may be produced in support of the prosecution which 
is subject to cross-examination by or on behalf of the accused. ‘The accused shall 
then enter upon his defence and produce his evidence. The accused is also given 
liberty to summon such witnesses, as he may like, for further cross-examination. 
If, after the evidence has been taken, the Magistrate finds the accused not guilty, 
he will record an order of acquittal, This in brief is the rest of the procedure indi- 
cated by sub-sections (3) to (11) of section 251-A. It may be remembered that 
this is one of the new sections introduced by Act XXVI of 1955 with the avowed 
object of simplifying and shortening the procedure with a view to expedition in 
the trial of warrant cases. The essential difference in procedure adopted by the 
amended provision for trial of warrant cases is that no evidence, unlike in a case 
arising out of a private complaint, is taken before a charge is framed. This 
difference is evident from a comparison of sub-section (1) of section 251-A with 
sub-section (1) of section 252 of the Code. If upon taking evidence under section 
252 (1) and examining the accused, the Magistrate finds that no case against the 
accused has been made out, the Magistrate shall discharge him. In such a 
case, upto that stage, the proceeding is in the nature of an enquiry and not a trial. 
The trial shall, as apparent from a number of sections in the Code, commence with 
the framing of a charge and it is hardly necessary to cite authorities in support of 
the proposition. It has to be seen whether it is the intention of sub-section (1) of 
section 251-A to depart from that principle and make the proceeding preceding a 
discharge under sub-section (2) partake the nature of a trial. The words “ at the 
commencement of the trial ” in the sub-section suggest prima facie that a trial starts 
at the moment the accused appears or.is brought before a Magistrate. But it seems 
_ to me that on a careful examination of the entire section, that is not the meaning 
intended by the words “ at the commencement of the trial.” 


What actually transpires before a discharge is made, is only that the Magis- 
trate makes sure that the documents contemplated by section 173 are duly furnished 
to the accused and upon a consideration of those documents and examination of 
the accused, if necessary, he is to find whether there is ground to frame a charge. 
Looking at the substance of the matter, there is in this procedure very little in the 
nature of a trial. In fact, the proceeding upto the stage of discharge under sub- 
section (2) of section 251-A is even narrower in nature, scope and content than the 
procedure upto the stage of discharge under section 253 (1). Merely because the 
word “ trial” is used in sub-section (1) of section 251-A, that in itself is not 
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necessarily conclusive, as whether a proceeding amounts to an inquiry or a trial, 
is not merely one of nomenclature but one of substance depending upon the nature, 
scope, manner and content of the proceeding. The word “ trial” is of wide import 
and is actually used in the Code not in a uniform sense. The term has not been 
defined in the Code. Section 4 (1) (k) only defines “inquiry ” as including every 
inquiry other than a trial conducted under the Code by a Magistrate or Court. In 
State of Bihar v. Ram Naresh', the Supreme Gourt observed : : 


“ The word ‘ trial ’ is not defined in the Code. ‘Trial ’ according to Stroud’s Judicial Distionary 
means ‘the conclusion by a competent Tribunal, of question in issue in legal proceedings, whether 
civil or criminal’ (Stroud’s Judicial Dictionary, grd Edition, Volume 4, page 3092) and according 
to Wharton’s Law Lexicon means ‘the hearing of a cause, civil or a, before a Judge who has 
jurisdiction over it, according to the laws of the land ’ (Wharton’s Law Lexicon, 14th Edition, page 
1011). ‘The words ‘ tried’ and ‘ trial’ appear to have no fixed or universal meaning. No doubt, 
in quite a number of sections in the Code to which our attention has been drawn the words ‘ tried’ 
and ‘trial’ have been used in the sense of reference to a stage after the inquiry. That meaning 
attaches to the words in those sections having regard to the context in which they are used. There 
is no reason why where these words are used in another context in the Code, they should necessaril 
be limited in their connotation and significance. ‘They are words which must be considered wi 
regard to the particular context in which they are used and with regard to the scheme and purpose 
of the provisions under consideration.” 


There is nothing in sub-sections (1) and (2) of section 251-A, nor in the context 
thereof which, notwithstanding the fact that the proceeding contemplated therein 
involves no taking of evidence but only a consideration of the documents referred 
to in section 173, and if necessary an examination of the accused, compels the view 
that the proceeding, though called a trial, is in fact and truth a trial in, what I may 
call, the orthodox sense. In my opinion the word “trial”? has been used in sub-section 
(1) of section 251-A in the sense of a proceeding of the nature of an“‘inquiry” 
commencing from the appearance of the accused. This interpretation appears 
to be consistent with the scheme of the rest of the sub-sections. Sub-section (2) 
of section 251-A speaks of a discharge following a consideration by the Magistrate 
of the particular documents and examination, if any, of the accused. If, on the 
other hand, the Magistrate considers that there is ground for presuming that an 
accused has committed an offence triable as a warrant case, he is required by sub- 
section (3) to frame a charge. Sub-sections (4) to (10) provide for the plea of 
the accused on the charge, summoning of witnesses, their examination and cross- 
examination ;in other words, for a trial on the charge framed. Sub-section (11) 
states that if after trial he finds that the charge is not true, he shall record an order 
of acquittal. The procedure prescribed by sub-sections (3) to (11) of section 251-A 
appears to be in marked contrast, if the substance is regarded, with the limited 
procedure envisaged by sub-sections (1) and (2) of that section. 


In Govindaswamy v. State, Krishna Rao, J., of the Andhra High Court appears 
to have taken-a different view of the nature of the proceeding under sub-sections 
(1) and (2) of section 251-A. With due respect, I am unable to share that view 
which apparently was based more on the use of the word “trial” than the sub- 
stance and nature of the proceeding. It may be that the provision for discharge 
under sub-section (2) of section 251-A may not be decisive. What I consider to 
be more important in arriving at the nature of the proceeding under the first two 
sub-sections of section 251-A is the scope and content of the proceeding which 
appears to be, as already indicated, of much narrower limits than even an inquiry 
under sub-sections (1) and (2) of section 252. I hold, therefore, that the proceeding 
preceding an order of discharge under sub-section (2) of section 251-A is not a trial 
in the strict sense but is only in the nature of an inquiry. 


On that view, it follows that the District Magistrate has jurisdiction under 
sections 435 and 436 of the Code of Criminal Procedure to set aside the order of 
discharge in the case and remit the case to the Additional First Class Magistrate 
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or any other Magistrate having jurisdiction in the matter to dispose it of afresh after 
framing a charge. ‘The reference is accordingly returned to the District Magistrate 
with the observations contained in this judgment. 


PRN. e 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALAN, MR. JUSTICE RAMACHANDRA IYER AND 
MR. JUSTICE SRINIVASAN. 


Reference answered and returned. 


Kuppanna Gounder and others Petitioners* 
V. 
Peruma Gounder and others Respondents. 


Constitution of India (1950), Article 133 (1) (a) and (b)—Scope—Valuation given in plaint by plaintiff 
and adopted by defendant for appeal—If conclusive and binding—Party seeking leave giving different or higher 
valuation for purpose of appeal to Supreme Court—Estoppel—Approbate and Reprobate—Blowing hot and cold— 
Applicability of principle—Cipil Progedure Code (V of 1908), section 110. 

For ascertaining the value of the subject-matter in dispute for purposes of Article 133 (1) (a) 
of the Constitution and section 110, Civil Procedure Code, in the Court of the first instance or the 
proposed appeal, it would be open to the party, be he the plaintiff or defendant, to go behind the 
valuation adopted in the plaint or in the memorandum of appeal, as the case may be, and show the 
real value thereof, except where (1) there has been a judicial adjudication of the correctness of the 
original valuation in such a way as to attract the principle of estoppel or the rule of res judicata, or (2) 
where the party making the’original valuation or the one adopting it had an option to give that value 
or the correct value and while exercising that option by giving one of such values, he gained an 
advantage or made the opposite party suffer a detriment, 

Venkatarapudu v. Venkanna, A.I.R. 1927 Mad. 862, approved. 

Decision in S.C.P. Nos. 7, 8 and 9 of 1958, overruled. 

Article 193 of the Constitution and section 110, Civil Procedure Code, confer a right on a 
party toa to the Supreme Court against a judgment, decree or final order in a civil proceed- 
ing of a High Court ifit certified that the case satisfied the conditions therein laid down. This 
right of appeal is a constitutional right in the cases specified ; it cannot prima facie be 
impaired or affected by an erroneous statement as to the value of the subject-matter by a party, 
whether such statement is made deliberately or otherswise. An erroneous statement as to value 
made at an earlier stage cannot deprive a party of a right; it would only prevent him from proving 
the real value in certain circumstances. 

Where there is no duty cast on a defendant, an omission to raise a plea as to valuation cannot 
attract the rule of res judicata, constructive or otherwise. Except in cases where there has been an 
adjudication (express or implied) as to the value of the subject-matter of a suit in such a way as to 
constitute res judicata a mere omission on the part of the defendant to object to the valuation made in 
the plaint cannot bring in its wake any theory of implied adjudication and thereby preclude him 
from showing at a later stage that the real value of the property was different. The same rule would 
apply to the case of the plaintiff as well. 

‘The maxim that a person cannot approbate and reprobate (or blow hot and cold) is only one 
application of the doctrine of election ad its operation must be confined to reliefs claimed in respect 
of the same transaction and to the persons who are parties thereto. The two essential elements of an 
election are : (1) that the person who is electing should have a choice between two alternative courses, 
and (2) he should derive an advantage by such choice. Where an erroneous statement is not made 
with the object of securing an advan , ¢.g., having a forum of one’s own choice, the principle cannot 
apply. The rule will not also apply where there would be no change in the forum of appeal, whether 
the original valuation was adopted or the higher valuation is put, for ex-concesst there would be neither 
an advantage gained nor a detriment ered by any party. 

Principle of ‘‘Approbate and reprobate”, “Blowing hot and cold”, explained. 

Petition under Article 133 (1) (a) of the Constitution of India and sections 109 
and 110, Civil Procedure Code and Order 45, rules 2, 13 and 8, Civil Procedure 
Code, praying that in the circumstances stated therein the High Court will be pleased 
to grant leave to the petitioner herein to appeal to the Supreme Court of India 
against the Judgment and Decree of the High Court of Judicature at Madras, dated 
the 26th August, 1959, in Appeal No. 286 of 1955, preferred against the decree of 
the Court of the Subordinate Judge of Coimbatore, in O.S. No. 144 of 1952. 

The Advocate-General (V. K. Thiruvenkatachari) and S. Gopalaratnam, for 
Petitioners in S.C.P. No. 167 of 1959. 

T. M. Krishnaswami Iyer, A. Balasubramaniam, S. Mohankumaramangalam, and 


K. V. Sankaran, for Respondents in S.C.P. No. 167 of 1959. 





* S.C.P. Nos. 167"and 168 of 1959 and _ 7th April, 196r 
S.C.M.P. No. 134 "of 1959. (17th Chaitra, 1883, Saka) 
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S. Mohankumaramangalam and S. Gopalaratnam, for Petitioners in S.C.P. No. 
168 of 1959. 

T. M. Krishnaswami Iyer and A. Balasubiamaniam, for Respondents in §.C.P. 
Nos. 167 and 168 of 1959. l l 

The following Order ofreference to the Full Bench made by Rajagopalan and 
Ramachandra Iyer, JF., was pronounced by 


Ramachandra Iyer, .*—These petitions are filed under Article 133 of the Consti- 
tution for leave to appeal to the Supreme Court against the Judgments and decrees 
of this Court in A.S. Nos. 286 and 376 of 1955. The petitions are filed by the de- 
fendants to the suit, out of which, the appeals arose. That suit was one by the res- 
pondents, for a declaration of title to the properties, and for recovery of possession 
of the same basing their title as reversioners to the estate of their maternal uncle. 
The suit was valued for purposes of Court-fee and jurisdiction, in a sum of Rs. 9,650, 
the valuation, having been arrived at on the basis of the market value of the pro- 
perties in respect of which relief was sought and the past mesne profits claimed. ‘The 
respondents succeeded in the suit. The two appeals were filed to this Court by 
two sets of defendants—defendants 1, 3,4, 6and g filed A.S. No. 286 of 1955, and de- 
fendants 2 and 8 filed A.S. No. 376 of 1955. For the purpose of the appeals, the 
valuation given by the respondents in their plaint was adopted by the respective 
appellants. By our judgment, dated 26th August, 1959, we affirmed the decree 
of the trial Court. The petitioners claim that the case satisfies the resquirements 
of Article 133 of the Constitution in regard to the value of the subject-matter and 
the existence of a substantial question of law. The petitions are resisted by the 
respondents on the ground that the value of the subject-matter in dispute in the 
proposed appeal does not satisfy the requirements of Article 133 of the Constitution, 
inasmuch as it was stated to be less than Rs. 10,000 in the plaint, the same having 
been accepted by opposite party while valuing the appeal. It is also denied that ‘ 
there is any substantial question of law involved in the appeal. 
~~ We may, however, dispose of the‘latter objection first. In our opinion, two 
substantial questions of law arise in the appeal—(1) whether the impugned transac- 
tion of surrender amounts to a device to divide the estate between the widow and 
the reversioners ; and (2) whether the respondents were precluded on the principles 
of estoppel or election from repudiating the surrender deed executed by their grand- 
mother. 

The question, then, is whether the conditions laid down in Article 133 (1) (a) 
have been satisfied. It may be noticed that the valuation in the suit was made 
mainly for the purpose of determining Court-fee payable ; a higher valuation would 
not have affected the jurisdiction of the trial Court or altered the forum of appeal. 
The respondents purported to state the market value of the properties while valuing 
the claim ; the appellants did not raise any dispute about- its correctness. Conse- 
quently, the Court was not called upon to decide any issue relating to the value of the 
subject-matter of the suit. But the petitioners now claim that the value mentioned 
in the plaint, was not the correct or real value, but that it is more than Rs. 20,000. 

When the petitions came up before us in the first instance, we considered it 
desirable to get a finding from the lower Court as io the actual market value of the 
properties involved in the appeal at the time of the institution of the suit and at the 
present moment, reserving the question whether it would be open to the petitioners 
to go behind the valuation adopted by them while filing the appeal. We accord- 
ingly directed the lower Court to submit a finding. The learned Subordinate Judge 
has submitted a finding that the value of the suit properties would be Rs. 27,586 
as on the date of the suit, and that their present value would be Rs. 37,712-75 nP. 
Although objections were filed to the finding of the lower Court mentioned above, 
none was urged before us. Thus, ifthe value of the subject-matter in dispute is to 
be taken on the basis of the finding now submitted by the lower Court, the case 


would satisfy the provisions of Article 133 (1) (a) and (c), and the petitioners would 
be entitled to the leave sought. 








* 78th April, 1960, 
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But the substantial contention on behalf of the respondents is that the petitioners 
should not be allowed to go behind the valuation adopted by them in the appeal ; 
the objection is sought to be justified both on principles of res judicata as well as estop- 
pel. The former plea is rested on the footing, that the Court should be held to have 
impliedly decided that the value given in the plaint was correct, as otherwise it 
should have rejected the plaint under Order 7, rule 11, Civil Procedure Code, and 
the latter on the principle that a party should not be allowed to approbate and re- 
probate in the course of the same proceedings. 

The contention is supported by a recent judgment of a Bench of this Court, 
consisting of Basheer Ahmed Sayeed and Subrahmanyam, JJ., in §.G.P. Nos. 7, ` 
8 and g of 1958. The learned Judges held that a party, who had adopted a parti- 
cular valuation for the purpose of suit or appeal, would not be allowed to show that 
it was incorrect ; to do so would be to permit the party to approbate and reprobate. 
It was also held that, even when there had been no decision by the lower Court on 
the question of valuation, the party would be precluded from showing the valuation 
to be incorrect on the principle of res judicata. ‘This decision is in conflict with an 
earlier decision of a Bench of this Court in Venkatarayudu v. Venkannat, which, how- 
ever, does not appear to have been brought to the notice of the learned Judges. 
In the latter case, it was held that a party who had adopted a particular valuation for 
fiscal purposes at an earlier stage of the proceedings would not be absolutely precluded 
from showing that the valuation was wrong. The original valuation would be 
treated only as a strong piece of evidence, as an admission against him. Thus, this 
decision does not support the view that a valuation adopted by a party to determine 
the forum or the Court-fee payable should be held to be binding at all later stages 
of the litigation on any principle of res judicata or estoppel ; it treats the earlier valua- 
tion as a mere piece of evidence, though its probative value might be high. 

In Kristo Indro Sahu v. Huromonee Dassee®, the defendant objected to the grant of 
leave to appeal to the plaintiffs on the ground, that the value of the subject-matter 
in dispute was less than what was stated in the plaint. No objection was, however, 
raised as regards the valuation by the former in the trial Court. But, instead, he 
accepted that valuation, and filed the appeal to the High Court. The Privy Council 
observed that the defendant having obtained the benefit of appeal on a question of 
fact, to the High Court, which on the lower valuation alleged he would not have, 
should not be allowed to object to that valuation. In Babu Lekraj Roy v. Kanhya 
Singh®, the plaintiff sought to appeal to the Judicial Committee, and it was objected 
on the ground that he could not show that the value of the property involved was 
greater than what he himself assessed for the purpose of paying Court-fee ; Sir 
James W. Colvile, holding that a valuation made in conformity with the Stamp Law 
did not prevent a party from obtaining leave to appeal where the real value did not 
fall short of the appealable amount, observed at page 320 : 


“ The stamp duties imposed for fiscal purposes are calculated on a certain rule, fixed by,law, but 
the right to appeal depends on the value, which is a matter of fact.” 


The observations extracted above would appear to relate only to cases where the 
valuation was adopted on some notional basis prescribed by a statute for the levy 
of Court-fee. Yet another way in which the apparent conflict between the two 
decisions of the Privy Council is attempted to be reconciled is that in the former case 
an attempt to reduce the value adopted was discountenanced, while in the latter 
case, the party was allowed to show that the real value was higher than the value 
adopted for Court-fee purposes, vide: Basanta Kumar Roy v. Secretary of State for 
India‘. 

In Alagappa Chettiar v. Nachiappan, the plaintiff, who valued the suit in the 
Court of the first instance in a sum below Rs. 10,000 attempted to show that the value 
was higher than that amount when he applied for leave to appeal to the Privy 
Council. While holding that he could not do so! Oldfield, J. observed at page 734 : 


“ There is nothing as to the details, by which he now proposes to arrive at the higher figure he 
contends for. ‘There should in my opinion be much stronger reason for allowing before a fresh 


1. AIR. 1927 Mad. 862. 4. tee 6 I.C. 792. 
2. (1873-74) 1 I.A. 84. 5: (1922) 43 M.L.J. 728, 
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ey into a matter on which the petitioner has already put forward his estimate can be allowed at 
is stage. ” f 

The observations referred to above would seem to indicate that the learned Judges 
viewed the case as one to be decided on the evidence and not as a question of law. 
The evidence regarding the market value was clear, consisting as it did of the plaintffs’ 
own statement. In Rattayya v. Brahmayya', the plaintiff had given the value of the 
suit properties as Rs. 10,000. The defendant, who filed an appeal against the decree 
of the trial Court, accepted the valuation. His appeal failed : he applied for leave 
to appeal to the Privy Council. The plaintiff who resisted the application, attemp- 
ted to show that the valuation of Rs. 10,000 originally given by him was wrong. 
It was held that he could not do so. Ramesam and Venkatasubba Rao, JJ., who 
decided that case, had to consider the matter again in two later cases. In 
Venkatarayudu v. Venkanna*, the learned Judges laid down that a plaintiff would not 
be absolutely precluded from contending that the valuation in the plaint was wrong, 
but that the Court would merely treat his admission as a strong piece of evidence 
against him. In Sri Rajah Vasi Reddi v. The Secretary of State for India in Council’, they 
held that it would be ordinarily sufficient for the competency of an appeal to the 
Privy Council, if the value of the suit according to the plaint was above the appeal- 
able value, and that it could be presumed that it represented the minimum market 
value, and such presumption would become strong, if the valuation had been adopted 
by the defendant for the purpose of choosing the forum of his appeal. WVenkatasubba 
Rao, J., observed that the defendant would not be precluded, as a matter of law, 
from showing that the real value was different from the Court-fee value. 


In Satish Chandra v. Kumar Birendra*, it was held that the mere fact that a low 
valuation was put on the plaint for the purpose of Court-fee and jurisdiction, should 
not be allowed to operate as an estoppel against the plaintiff on the question of value, 
if a question arises as to valuation for an appeal to the Privy Council, and that, the 
Court would be entitled to go into the real value of the properties. In that case, 
the plaintiff was allowed to show that thé valuation adopted for the purpose of 
Court-fee was lower than the real value. Rankin, C.J., delivering the judgment, 
reserved the question whether the position would be different, if the correct valua- 
tion would have meant that the trial Court would have no jurisdiction to entertain 
the suit. This question was answered in Mahendranarayan v. Fanakinath®. It was 
held that where a suit was valued upon some basis other than the real and market 
value, the doctrine of approbate and reprobate could not apply. But where the 
valué given was the market value, a party, who sued in or appealed to a Court which 
would have no jurisdiction if the value of the property exceeded Rs. 10,000 would 
debar himself from claiming at a latér stage to have the value of the subject-matter 
of the suit in the Court of the first instance treated for purposes of an appeal as ex- 
ceeding that amount. It was considered that there was an advantage gained by 
the party adopting the valuation. The rinciple of approbate and reprobate was 
held to apply to such a case. In Radhika Nath v. Midnapore Zamindari Co.*, the plaintiff 
erroneously undervalued the subject-matter of the suit in the trial Court. The 
valuation did not affect the opposite party in that there would be no change in the 
forum of appeal. It was held that a mere mistake as to the value in the plaint 
could not estop the applicant from showing that the real value of the subject-matter 
in the Court of the first instance was more than Rs. 10,000. In this case, it could 
not be said that the defendant suffered any disadvantage by the valuation. In 
Prabirendra Mohan v. Berhampore Bank Ltd.?, the valuation of the suit by the plaintiff 
was not objected to by the defendant in the trial Court ; it was adopted by him 
for the purpose of his own appeal. It was held that he should not be allowed to turn 
round and say that the eA oR was higher for the purpose of securing leave to 
a eer to the Supreme Court against the decree of the High Court. The principle 
of prohibiting a party from approbating and reprobating was relied on. The 
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learned Judges did not consider the decision in Radhika Nath Biswas v. Midnapore 
Kamindart Co’, In Annapurna Cotton Mills v. S. Bahaduri®, it was held that except 
where some advantage had been obtained by the person who had made or adopted 
a lower valuation, the doctrine of approbate and reprobate would have no applica- 
tion, and that the person who had made the lower valuation could always show 
what the correct valuation would be. It was held the correct test to be applied 
was to see whether a party seeking to vary the earlier valuation for the purpose of 
ap to the Supreme Court had obtained an advantage on the basis of the previous 
valuation which was then claimed erroneous, and where he had gained such ad- 
vantage, he would be precluded by the principle of approbate and reprobate from 
showing the real valuation. ‘The decision in Prabirendra Mohan v. Berhampore Bank}, 
was however not considered. 


Where the value adopted by a party was on some notional standard fixed by a 
fiscal statute, it cannot be disputed that there would be no impediment in his being 
allowed to show that the real value for the purpose of an appeal to the Supreme 
Court, is different. In other cases, namely, those in which the market value of the 

roperties had been adopted, whether it be for fiscal or other purposes there has 
aes divergence of opinion among the learned Judges. One view is that a party 
who had adopted a particular value as the market value cannot be allowed to con- 
tend that the value is lower than what he gave. But whether there is a prohibition 
in his being allowed to show that the real value is higher depends on the question 
whether any rule of res judicata or estoppel would apply. The question will have 
to be considered in its twin aspects, viz.: Whether the plaintiff could be allowed to 
show that the actual value of the property was higher than what he stated in the 
plaint ? Would a defendant be bound by it, if he had accepted the same for the 
purpose of any appeal ? 

. Where the question about the market value was the subject-matter of an ex- 
press decision by the lower Court, it may be that it would be held to be binding 
on the principle of res judicata. But, where there has been no such decision, the 
question would arise whether the rule of constructive res judicata would apply ; 
particularly in a case where the value was given only for the purpose of Court-fee, 
etc, 


The learned counsel for the respondents urges that, as the payment of proper 
Court-fee is essential for maintainability of the suit, the defendant should be one 
who is interested in the valuation of the plaint, and if no objection had been taken, 
he should be deemed to have accepted the valuation, and the Court should be 
deemed to have decided that the valuation was correct. Again, the question 
whether any principle of estoppel would apply and if so within what limits will 
have to be decided, regard being had to the fact that a right of appeal to the 
Supreme Court is given by the Constitution in all cases where the case satisfied the 
requirements set out in Article 133. ‘The question may arise in a number of forms, 
e.g., (i) whether any party to a case can show for the purpose of Article 133 (1) (a) 
of the Constitution, that the value of the subject-matter on the relevant dates is 
different from that stated for Court-fee or jurisdictional purpose in the plaint or 
memorandum of appeal, (ii) whether there is any difference between cases where 
the form of suit or appeal is affected by such valuation, (iii) whether there is any 
difference between the plaintiff and the defendant for the purpose, and (iv) the 
extent to which the principle of approbate and reprobate should be applied to de- 
cide the question of valuation under Article 133 of the Constitution. We consider 
that, having regard to the importance of the matter and the conflict of judicial 
decisions referred to above, the matter should be decided by a Full Bench. We 
accordingly refer the following question for the opinion of a Full Bench :— 

“Whether, for ascertaining the value of the subject-matter in dispute for purposes of Article 133 


of the Constitution and section 110, Civil Procedure Code, in the Court of first instance or the propos 
appeal, it would be open to_any party, be he the plaintifi or defendant, to go behind the valuation 
na ce aE 
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adopted in the plaint or in the memorandum of appeal, as the case may be, and show the real value 
thereof. ”? 

In pursuance of the above Order of reference the petitions came on for 
hearing before a Full Bench (Rajagopalan, Ramachandra Iyer and Srinivasan, 77.). 


The opinion of the Full Bench was expressed by 


Ramachandra lyer, F.~—This reference arises out of petitions filed under 
Article 133 of the Constitution for grant of leave to appeal to the Supreme Court 
against the decree and judgment of this Court in A.S. Nos. 286 and 376 of 1955. 
The judgment of this Court affirmed that of the trial Court. It has been found 
that the appeal involves the determination of a substantial question of law. All 
that remains to be ascertained is whether the subject-matter of dispute in the 
Court of the first instance and still in dispute in the appeal was and continues to 
be not less than Rs. 20,000. 


The suit, out of which the appeal arises, was valued by respondents 1 and 2 
who were the plaintiffs at Rs. 9,650. They succeeded in the Court of the first 
instance. When the petitioners, (defendants in the suit) filed appeals to this Court, 
they adopted that value, as indeed they were bound to do, for the purpose of pay- 
ment of the necessary Court-fee for the appeals. Petitioners now state that the 
aforesaid value, as estimated by respondents 1 and 2 and even as adopted by them, 
was erroneous, and that the real value of the properties was and continued at all 
material times to be more than Rs. 20,000. It is contended that the petitioners 
should not be allowed to go behind the value adopted by them in the appeals and 
show what the real value is. Different views have been expressed on the question 
whether the petitioners could be permitted to do so. In Venkatarayudu v. Venkanna}, 
Ramesam and Venkatasubba Rao, JJ., held that a plantiff who adopted a parti- 
cular value in regard to the subject-matter of a suit in the plaint would not be 
absolutely precluded from showing the real value when a question arose in 
connection with his right of appeal to the Privy Council. A different view was 
taken recently by Basheer Ahmed Sayeed and Subrahmanyam, JJ., in S.C.P. Nos. 
7 and 8 of 1959. In view of this conflict, the following question has been referred 
to the Full Bench for opinion. 

‘Whether for ascertaining the value of the subject-matter in dispute for the putpose of Article 193 
of the Comstitution and section 110, Civil Procedure Code in the Court of the first instance or in the 
proposed appeal it would be open to any party, be he the plaintiff or defendant, to go behind the 
valuation adopted in the plaint or in the moemorandum of appeal as the case may be and show the 
real value thereof.” 

The question has primarily to be considered in the light of Article 133 of the 
Constitution and section 110, Civil Procedure Code. Those provisions confer 
a right on a party to appeal to the Supreme Court against a judgment, decree or 
final order in a civil proceeding of a High Court if it certifies that the case satis- 
fies the conditions laid down therein. One of the conditions so laid down for cases 
coming under clauses (a) and (b) of Article 133 is that the value of the subject-matter 
in the suit and in the proposed appeal should not be less than Rs. 20,000. Thus 
the right of appeal is a constitutional right in the cases specified ; it cannot be prima 
facie impaired or affected by an erroneous statement as to the value of the subject- 
matter by a party, whether such statement is made deliberately or otherwise. The 
question whether in a particular case the value of the relevant subject- 
matter is such as entitles a party to appeal to the Supreme Court is one of fact 
to be decided by the Court when it arises. The determination of such a question 
will be governed by the ordinary procedure of the Court deciding, and rules of 
procedure and evidence like res judicata, probative value of admissions, estoppel, 
etc., would apply. Itis at that stage the question would arise whether a party who 
wishes to appeal to the Supreme Court could be allowed to plead and prove a 
fact contrary to his statement as to the value of the subject-matter at an earlier 
stage. In other words, the constitutional or statutory right of appeal cannot be 
curtailed by an erroneous statement as to valuation by the party seeking a certificate, 
but when the question of value of the subject matter has to be ascertained, the rules 


f 7th April, 1961. 
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of procedure and evidence might, in certain cases, debar him from pleading and 
proving the true value thereof. 


Where a party who seeks a certificate under Article 133 (a) or (b) or one who 
opposes the grant of such certificate wants to allege that the value given or adopted 
by him at an earlier stage of the litigation is not the true or real value, he would 
undoubtedly be taking an inconsistent position. It is undesirable that a party 
should be allowed to take up inconsistent positions in a Court of law. ‘That rule 
is a rule of prudence and in its application has its limitations. An erroneous state- 
ment as to value made at an earlier stage cannot deprive a party of a right; it will 
only prevent a party from proving the real value in certain circumstances. 


Before considering the circumstances under which a party would be held pre- 
cluded from going behind his own earlier statement of the value, it is necessary to 
consider the relevant statutory provision which obliges him to give the value. 


Order 7, rule 1, Civil Procedure Code prescribes the particulars to be contained 
in a plaint. Clause (1) thereof requires that the plaint should contain “ a statement 
of value of the subject-matter of the suit for the purpose of jurisdiction and of Court- 
fee so far as the case admits ”. In the case of appeal, Order 41, rule 1 (2) (Madras 
Amendment) prescribes only the statement of values for purposes of CGourt-fee. The 
Suits Valuation Act which governs the value of the suit for jurisdictional purposes 
provides for a notional or artificial valuation in certain types of cases and for the real 
or market value in others. The first type of cases presents no difficulty, and it is 
now well settled that it would be open to any party to show what the real value of 
the property is when a question arises under section 110, Civil Procedure Code (vide 
Baboo Lakraj v. Kunhya Singh?). In the latter class of cases, where a plaintiff is obliged 
to give the real value, there is no doubt that the defendant would be entitled to 
contest the value. Whether the latter is bound to do so, and if so, in what casest 
we shall presently consider. 

The value for purposes of Court-fee has to be made in certain cases accordin , 
to the market value. The defendant can object to the valuation given in the plaint g 
but his objection would be limited to raising the question in the trial Court alone. 
In case his objections are overruled, he cannot even challenge the correctness of the 
order under section 115, Civil Procedure Code. Vide Secretary of State for India v. 
Raghunatha*. Section 12 of Act VII of 1870 provides that in case of dispute the 
cision of the trial Court as to valuation for the purpose of Court;fee would be final 
between the parties to the suit, and except in a limited class of cases covered by sub- 
section (2) and when the question had been wrongly decided to the detriment of 
revenue the appellate Court would have no power to determine the correct amount 
of Court-fee payable. There is a similar provision in the Madras Court-fees Act 
of 1955. A valuation simpliciter for Court-fees purposes given by the opposite party 
or even adopted by the defendant in the appeal cannot, on principle be held to 

preclude him from showing the real value. 


The question then arises whether in regard to jurisdictional value the defendant 

is bound to object to an incorrect valuation made by the plaintif. Order 8, rule 2: 
Civil Procedure Code which refers to the matters which a defendant should raise 
in his pleading, states that he should raise all matters which show the suit not to be 
maintainable. Payment of insufficient Court-fee would render the suit not main- 
tainable ; but that plea has only a limited scope for adjudication. Again, if the 
real value of the subject-matter of the suit was such that the Court entertaining the 
suit would have no jurisdiction, it would be his duty to plead that the value 
given in the plaint was wrong. It would follow that, even though the valuation 
given in the plaint was erroneous there would be no duty on the defendant to raise 
a plea as to the real value, if even, by adopting the real value the jurisdiction of that 
Court will not be affected. Order 8, rule 2, refers only to a plea relating to the 
maintainability of the suit and not one for safeguarding a right of appeal in the 
i ee 
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possible event of the defendant failing. Thus questions of Court-fee apart, where 
the determination of the real value of the subject-matter of the suit would not involve 
a change of forum of the suit, the defendant would be under no obligation to raise 
objections to valuation, though he would have an option to do so. 


On behalf of the respondents, it is contended that a defendant is in all events 
bound to challenge an incorrect valuation of the plaint, and if he fails to do so, 
that value should be deemed to have been accepted by the Court and on principles 
analogous to res judicata. Mr. T.M. Krishnaswami Iyer pursued that argument 
and submitted that a right of appeal to the Supreme Court would depend on the 
valuation given in the plaint and a defendant is bound to anticipate or envisage 
the possibility of his failing in the High Court and safeguard his further right to 
appeal, As we understand it, the argument is not to the effect that the defendant 
was under an obligation to obtain an adjudication as to the real value of the pro- 
perty, but rather to see that the Court holds that the value is above Rs. 20,000 it 
being unnecessary to determine the precise value about it. Neither of the two 
aspects of the argument is correct. A right to appeal to the Supreme Court does 
not depend on the valuation adopted in the plaint but on the value of the subject- 
matter of the suit. It is true that the institution of a suit carries with it the implica- 
tion, that the right to appeal then existing would be preserved to the litigant except 
where the Legislature altered it ; but that does not mean that by a wrong valuation 
a party can either confer on himself a right of appeal or deprive his opponent of 
such aright. Order 8, rule 2, Civil Procedure Code, only obliges the defendant to 
raise all questions to show that the suit is not maintainable ; neither that provision 
nor any principle of law casts an obligation on a defendant to raise pleas as to valua- 
tion in the trial Court itself to safeguard a right of appeal to the Supreme Court 
in the contingency of his failure in the High Court. There is thus no obligation on 
the defendant to raise any question as to the correctness of the plaintiff’s valuation 
except in cases where the jurisdiction of the Court would be ousted if the correct 
value were given. The principle of constructive res judicata cannot apply to cases 
where there was no duty on the defendant to contest the value by the plaintiff. 


Yet another ground has been advanced for the application of the rule of cons- 
tructive res judicata namely, where a plaintiff gives a lower valuation, the defendant’s 
rights would be affected in that if the suit were dismissed, the latter would be de- 
prived of the costs appropriate to the rcal value ; in order to secure the full costs 
that he might be entitled to, it would be necessary for the defendant to plead that 
the value given by the plaintiff is less than the real value, and if he omits to do so, 
the Court, in awarding costs on the basis of the plaint value, should be deemed to 
have impliedly overruled a plea that the value was higher, as it has deprived him 
of the legitimate costs on the basis of a correct value. Support was sought for the 
argument from the decision in Brajasunder Deb v. Rajendra Narayani. In that case 
the claim in the trial Court was valued at less than Rs. 10,000. That valuation 
was adopted in the High Court. During the pendency of the appeal in the High 
Court, the valuation was increased without objection by the defendant. In the 
appeal, costs were awarded to the defendant, the successful party, on the basis, 
of the revised valuation. When the plaintiff wanted to appeal to the Privy Council 
on the basis of the revised valuation, the defendant pleaded that the new valuation 
should not be accepted. The learned Judges rejected his contention on the ground 
that the revised valuation was accepted by the defendant, and he could not go back 
eae such acceptance. While dealing with that question the learned Judges 
8 :— 

“ As the present valuation of the suit was accepted without demur and a decree for costs based 


on such valuation actually enforced, it is not, in my view, open to the proposed respondent to contend 
at this stage that the value of the suit is not over Rs. 10,000. i a 


In our opinion, the foregoing observations do not support any theory of res judi. 
non, rege C ry of res judicata 
on the basis of an adjudication regarding costs. The execution of the oe for 
ON aIl aaao UUL 
1, A.I.R. 1941 Pat. 269. 


Í]  KUPPANNA GOUNDER v. PERUMA GOUNDER (v.B.) (Ramachandra Iyer, FJ- 78 


costs was merely referred to as a circumstance showing the acceptance of the revised 
valuation by the defendant in that case. The arguments as advanced before us 
mixed up two different aspects, namely, a right to costs which would be a matter 
for judicial adjudication and taxation of costs which will vary with the value of the 
claim. Further, what a party can get by way of costs will be costs incurred. If 
the valuation is low, the party will (theoretically at least) incur a lesser sum as costs : 
he could get a higher amount taxed only if he incurs more, and it cannot be said 
that there is a right in a party to incur higher costs in order that he might recover 
it from the opposite party in the event of ultimate success. 


Reliance was then placed on the observations contained in the judgments 
of Basheer Ahmed Sayeed and Subrahmanyam, JJ., in S.C.P. Nos. 7 and 8 of 1958 
to the effect that where the defendant did not take any objection in his written 
statement to the market value as stated in the plaint it would not therefore be open 
to reconsideration in subsequent stages of the same litigation. In the view of the 
learned Judges the rule rests on the finality of an express or implied decision of a 
Court and not on any theory of approbate and reprobate. We are unable, with 
great respect to the learned Judges, to see how there can be any finality, apart from 
the principles of res judicata. Where, therefore, there is no duty on the part of a 
defendant, an omission to raise a plea as to valuation cannot attract the rule of 
res judicata, constructive or otherwise. In our opinion, except in cases where there 
has been an adjudication (express or implied) as to the value of the subject-matter 
of a suit in such a way as‘to constitute res judicata a mere omission on the part of 
the defendant to object to the valuation made in the plaint cannot bring in its wake 
any theory of implied adjudication, and thereby preclude him from showing at a 
later stage that the real value of the property was different. The same rule would 
apply to the case of the plaintiff as wal, l 


The question then is, whether a party giving or adopting a particular value 
at an earlier stage of suit or appeal could be said to be estopped e showing its 
real value when his right to obtain a certificate under Article 133 has to be deter- 
mined. 

A mere erroneous valuation either for jurisdictional or fiscal purposes without 
more, (except in cases where the adoption of the real value could alter the forum) 
cannot amount to a representation on which it can be said that the opposite party 
would suffer a detriment. Mr. T.M. Krishnaswami Iyer conceded that to such a 
case section 115 of the Indian Evidence Act would not apply. But learned counsel 
relied on the familiar principle that a person who made a representation on the faith 
of which another had acted should not afterwards be allowed to contradict the 
former statement in order to profit by the conduct which he had induced, and con- 
tended that when the defendant in the instant case took advantage of filing an appeal 
to this Court at a lower valuation by paying a lower Court-fee, he should be held 
to have secured an advantage, and it would not therefore, be open to him to change 
his position and say that the value of the subject-matter was higher. The contention 
is based on the familiar rule that a party to a litigation cannot both approbate and 
reprobate, the scope of which rule we will consider in a little detail presently. That, 
as has been stated, is a rule essentially of logic rather than of law, based on the prin- 
ciple that, where a party to a litigation has deliberately taken a particular position 
(without being induced so to take it by the opposite party) he must act consistently 
with it. ‘That principle cannot apply to the person misled. Therefore if a person 
is induced to take up a position by a mistake induced by the other party, he cannot 
be pinned down to that position and prevented from pleading the truth. 


The rule that a party cannot both approbate and reprobate, though a species 
of the law of estoppel, is different from it. In the case of an estoppel, the representee 
should have altered his position to his detriment : for the rule of approbate and 
reprobate to apply, the representor must have obtained an advantage by the 
representation made or the stand taken by him. As we shall show, the rule in ite 
origin was confined to cases of legatees and donees under wills and gifts who were 
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precluded from accepting a benefit under the document and repudiating the same 
so far as it was disadvantageous to them. In Verchures Creameries Lid. v. Hull and 
Netherlands Steamship Co., Ltd.1, Scrutton, L.J., observed at page 611: 

“ A plaintiff is not permitted to approbate and reprobate. The phrase is apparently borrowed 

from the Scotch law where it is used to express the principle embodied in our doctrine of election, 
namely, that no party can accept and reject the same instrument, Ker v. Wanchope®, Douglas Menztes 
v. Umphelby3. The doctrine of election is not however confined to instruments. A person cannot 
aay at one time that a transaction is valid and thereby obtain some advantage to which he could only 
be entitled on the footing that it is valid and then turn round and say it is void for the purpose of 
securing some other advantage. That is to approbate and reprobate the “transaction.” 
This rule was subject of a more detailed examination in Lissmenden v. C.A.V. Bosch 
Lid,* where the House of Lords referred to and defined the origin, scope and opera- 
tion of it. In the course of his speech, Viscount Maugham observed that the 
phrase was of Scottish origin and was no more than a picturesque synonym for the 
ancient equitable English doctrine of election which was distinct from the common 
law principles of election of remedies and one confined in its application to wills, 
deeds and other instruments inter vivos. The principle was stated to be one of the 
ae intention of the testator or the author of the instrument, namely, that 
egatee or beneficiary should not claim under the will or instrument and also adversely 
to it. It is essential, therefore, for the application of the rule that no person should 
be taken as having made an election until he had an opportunity of ascertaining 
his rights and was aware of the nature and extent, election being based on knowledge. 
Lord Atkin, referring to the subject of approbate and reprobate, observed at page 
429: 

“ In this country I do not think it expresses any formal legal concepts. I regard it as a descriptive 

pee equivalent to ‘‘ blowing hot and cold. ”’ I find great difficulty in placing such phrases in any 

egal category, though they mer iE applied correctly in defining what is meant by election whether 
at common law or in equity. cases where the doctrine does apply the person conceded has the 
choice of two rights, either of which he is at liberty to adopt, but not both. Where the doctrine does 
apply, if the person to whom the choice belongs irrevocably and with knowledge adopts the one he 
cannot afterwards assert the other ” 


In Broom’s Legal Maxims, roth Edition, while discussing the maxim Allegans con- 
iraria non est audiendus (He is not to be heard who alleges things contradictory to each 
other) it is stated at page 103: 

“We may for the Lee observe that it expresses, in other language, the trite saying of Lord 


Kenyon, that a man shall not be permitted to blow hot and cold with reference to the same transaction 
or insist at different times on the truth of each of two conflicting allegations according to the prompt- 


ings of his private interest. ” 

The principle variously known as approbate and reprobate, blowing hot and cold 
or as the equitable principle of election, was referred to by the Supreme Court in 
Nagu Bai v. Shyama Rao®, where it was observed that the maxim that a person cannot 
approbate and reprobate was only one application of the doctrine of election and 
its operation must be confined to reliefs claimed in respect of the same transaction 
and to the persons who are parties thereto. 


The rule in its operation might enable a party to shut out truth from a Court 
of justice. It is, therefore, necessary to define its limits with precision. A mere 
erroneous statement at one stage of a litigation cannot without more be held to 
prejudice a statutory or other right of a party. While, therefore, it is necessary 
that there should be some rule to prevent a party playing fast and loose with a Court, 
there should be limitations placed on it conformably to the origin and principle 
oftherule. The rules as to election as stated in Halsbury’s Laws of England, Volume 
15, Simonds Edition in paragraph 340 at page 17I is: 


“ On the principle that a person may not appiobate and reprobate, a species of estoppel has 
arisen which seems to be intermediate between estoppel by record and estoppel in pais. The principle 
that a person may not approbate and reprobate expresses two propositions, first, that the person in 
question, having a choice between two courses of conduct is to be treated as having made an election 





r. L.R. (1921) 2 K.B. 608. 4. L.R. (1940) A.G. 412. 
_ 2. (1819) 1 Bli I (21). . 5. (1956) Ai 655. 
g. L-R. (1908) A.G. 224 (232). 
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from which he cannot resile, and second that he will not be regarded in general at any rate as having 
so elected unless he has taken a benefit under or arising out of the course of conduct which he has 
pursued and with which his subsequent conduct is inconsistent .” 
The two essential elements of an election thus are (1) that the person who is electing 
should have a choice between two alternative courses and (2) he should derive an 
advantage by such choice. A plaintiff who makes an erroneous statement of value of 
the subject-matter, has certainly the choice between telling the truth and untruth, 
but where an erroneous statement is not made with the object of securing an advan- 
tage, e.g., having a foruin of his choice, the principle cannot apply. A defendant 
adopting the valuation made by the plaintiff for the purpose of filing an appeal 
(without more) could not be said to have a choice in the matter as he is generally 
bound to adopt the valuation made by the opposite party. It is difficult to accept 
the contention of the learned counsel for the respondent that a defendant should anti- 
cipate his losing the case in the trial Court and obtain from the Court an adjudication 
as to the proper valuation to enable him to filean appeal to a Court of his own choice. 
Secondly, the rule will not apply where there would be no change in the forum of 
appeal whether the original valuation was adopted or the higher valuation is*put, 
for ex concessi there voad be neither an advantage gained nor a detriment suffered by 
any party. 
In Banque Des Merchands De Moscow v. Rindersley1, Evershed, Master of Rolls 

observed at page 119 

“ The phrases “ approbating and reprobating ” or “ blowing hot and blowing cold ” are expres- 
ive aad uel but if iey are used to signify a valid answer to a claim or allegation they must be 
defined. Otherwise the claim or allegation would be liable to be rejected on the mere ground that 
the conduct of the party making it was regarded by the Court as unmeritorious. From the authorities 
cited to us it seems to me to be clear that these phrases must be taken to express first that the party in 
question is to be treated as having made an election from which he cannot resile and second that he 
will not be regarded at least in a case such as the present as having so elected unless he has taken a 
benefit under or arising out of the course of conduct which he has first pursued and with which his 
present action is inconsistent, ” 
It is evident that where no advantage accrues to a party by making or adopting 
a wrong statement, no question of approbate and reprobate or blowing hot and cold 
can arise. In the instant case, no advantage accrued to the defendant by the lower 
valuation, because the appeal against the judgment of the trial Court would lie to 
the High Court whether on the original valuation or the revised one. When, 
therefore, he attempted to show that the subject-matter of the suit was of a higher 
value than what was stated in the memorandum of appeal to this Court, his attempt, 
to quote the words of Greer, L.J., in Mills v. Duckworth®, was “* not to blow hot and 
cold but to blow hotter’. It will be seen that in several of the cases referred to in 
the order of reference the two conditions, namely , (1) the party having a choice of 
making one of two statements as to value and making one and (2) his deriving an 
advantage thereby, have been present and it was held that the party making the 
statement was held precluded from departing from it at a later stage. In Krishto 
Indro Saha v. Huromonee Dassee®, the defendant by accepting the revised valuation of 
the plaintiff’s derived an advantage by having his appeal before the High Court 
which he would not have had, had he not accepted it. In Rattayyav. Brahmayya‘, 
the plaintiff who originally valued his suit at Rs. 10,000 and filed an appeal to this 
Court was precluded from saying that the valuation was incorrect when the defendant 
sought to file an appeal to the Privy Council on the basis of such valuation. In 
Sri Rajah Vani Reddi Srichandra Moulsewara Prasada Bahadur v. The Secretary of State for 
India in Council, the plaintiff originally valued the suit at an amount higher than 
Rs. 10,000. This was not objected to but adopted by the defendant who took advan- 
tage of it by filing an appeal in the High Court. But the latter contested the right 
of the plaintiff to appeal to the Privy Council when the High Court decided against 
him. Ramesam and Venkatasubba Rao, JJ., held that the value given for the pur- 
pose of Court-fee on the plaint should be taken to represent at least the minimum 
value. In Alagappa Chetty v. Nachiappan®, the plaintiff who valued the suit claim at 





1, L.R. (1951) Ch, 112. 4 
2. (1938) 1 E.R. 918. 5. eos 
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less than Rs. 10,000 sought unsuccessfully to contend that the value was higher when 
he filed an application for leave to appeal to the Privy Council. Although there are 
certain passages in the judgment showing that the plaintiff had no right to repudiate 
the valuation once given, it cannot be held that the learned Judge intended to lay 
down any different rule as the case appears to have been decided on a question of 
fact. This is plain from the following observations of Oldfield, J., at page 734: 

“ There is nothing, it is to be noticed, to explain how the petitioner came to adopt the market 
value of the property, on which his valuation had to be made, at a figure in the aggregate of Rs. 2,800. 
There is nothing as to the details, by which he now proposes to arrive at the higher figure he contends 
for. There should in my opinion be much stronger reason for allowing before a fresh enquiry into a 
matter on which the petitioner has already put forward his estimate can be allowed at this stage. ” 
In Venkatarayudu v. Venkanna', the plaintiff who wanted to file an appeal to the Privy 
Council attempted to show that the value of the subject-matter in appeal was beyond 
Rs. 10,000. The valuation given in the plaint in regard to the items which formed 
the subject-matter of the appeal was less than Rs. 10,000. The learned Judges held 
that the plaintiff was not absolutely precluded from saying that the valuation in the 
plaint was wrong. They observed : 

“The question arises, is the plaintiff bound by this valuation ? ‘Two views are possible. The 
first view is that the plaintiff is absolutely precluded from contending that his valuation in the plaint 


is Wrong ; en the Court will merely treat his admission as a strong piece of evidence against 
him. e think that the second is the correct view. ” 


In making those observations, the learned Judges held that the decision in Kristo Indro 
Sahu v. Huromonee Dassee®, was a case where the defendant had taken advantage and 
benefitted by the plaintiff’s valuation but when it suited him contended that the 
original valuation was incorrect. The case where a defendant could be said to derive 
an advantage by reason of an incorrect valuation by the plaintiff, is illustrated by the 
two dicisions of the Calcutta High Court in Rameshwar v. Siddeshwar? and in Mahendra- 
narayan v. Fanakinath*, In both the cases the plaintiffs valued the suit so as to 
come within the jurisdiction of a District Munsif’s Court. The defendant accepted 
the valuation and filed an appeal against the decision in the District Court and a 
Second Appeal was thereafter taken by the plaintiff who succeded in the High Court. 
With a view to appeal to the Privy Cauncil, the defendant attempted to prove at a 
later stage that real value of the property was different from the one made by the 
plaintiff. It was held that he could not do so, as he obtained an advantage by 
adopting the lower valuation in that he was enabled to appeal to the District Court. 
The true principle, if we may say so with respect, was laid down in Radhika Nath v. 
Midnapore Zamindari Co.5, where the plaintiff valued the suit at less than Rs. 10,000 
and filed it in the Sub-Court. The suit was decreed and the defendant in filing 
the appeal to the High Court adopted the plaint valuation. He succeeded in the 
High Court. The plaintiffs applied for leave to appeal to the Privy Council stating 
that the real value of the property was more than Rs. 10,000. That was a case 
where no change of forum of the appeal was involved, even if the real value had been 
adopted by the plaintiff in the first instance. The learned Judges observed at page 
296: ; 

“ On the other hand the trend of authorities is to the effect that whether by way of estoppel or 
res judicata the Courts have considered whether the question of valuation has been raised and decided 
at an earlier stage and also whether the opposite party has been led to act upon such valuation, as for 
instance by way of Second Appeal; or to put it in another way whether the party seeking to vary the 
valuation" for the purpose of appeal to England is in the position of approbating and reprobating. 
Where this is the case, variation of value should not be allowed. But where this is not the case, a 


party should not be shut out from his right to appeal, to England merely because of an erroneous 
valuation in the plaint. ” 


This view was affirmed in Annapurua Cotton Mills v. Bahaduri®, where the learned 
Judges held that except in cases where some advantage had been obtained by the 
person who had made or adopted a lower valuation on the basis of such lower valua- 
tion as against the opposite party, the doctrine that a person cannot approbate 
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and reprobate had no application and that even the person who had made the lower 
valuation would not be precluded from showing the real value. In our opinion, 
principle and authority alike support the view taken by Ramesam and Venkata- 
subba Rao, JJ., in Venkatarayudu v. Venkanna’, It would follow that the observa- 
tions of Basheer Ahmed Sayeed, and Subrahmanyam, JJ. in S.C.P. Nos. 7 and 8 
of 1958, cannot be accepted as a correct statement of the law. In that case a specific 
issue as to the correctness of the valuation was raised and given up. The judgment 
of the learned Judges can perhaps be supported on the principle of res judicata but 
we cannot agree with the view that independent of any rule analogous to res judicata 
an erroneous valuation by a plaintiff, if acquiesced in by the defendant, would pre- 
clude the latter from showing the real value of the subject-matter at a later stage. 
Nor can we agree that the rule of approbate and reprobate will in no circumstances 
apply to such cases. In our opinion, that rule would apply to cases where the two 
conditions as to its applicability are satisfied : where they are not satisfied, a mere 
erroneous valuation of the subject-matter of the suit by a party at one stage of the 
suit or appeal will not preclude him when the question arises for the issue of a certi- 
ficate under Article 133 of the Constitution. 


We answer the question referred to us in the following manner. It would be 
open to any party, be he the plaintiff or defendant, to go behind the valuation 
adopted in the plaint or in the memorandum of appeal, as the case may be, and show 
the real value of the subject-matter in dispute except where (1) there has been a 
judicial adjudication of the correctness of the original valuation in such a way 
as to attract the principle or the rule of res judicata or (2) where the party making 
the original valuation or the one adopting it had an option to give that value or the 
correct value and while exercising the option by giving one of such values he gained 
for himself an advantage or made the opposite party suffer a detriment. 


The petitions coming on for hearing before the Division Bench (Rajagopalan 
and Ramachandra Iyer, JJ.) after the expression of the opinion of the Full Bench: 


The Order of the Court was pronounced by 


Ramachandra Iyer Jt :—We have already held that the case raises substantial 
questions of law. The valuation of the subject-matter of the suit as well as the value 
of the proposed appeal has been found by the learned Subordinate Judge to be 
above Rs. 20,000. We accepted that valuation as representing the value on the 
date of the plaint as well as the subject-matter of the proposed appeal. The only 
question that was left outstanding was whether it was open to the defendants to go 
behind the valuation adopted by them in the appeal before this Court. On that 
question the Full Bench has answereed the question in the affirmative. The 
petitioners will therefore be entitled to a certificate under Article 133 (1) (a) and 
the appeal involves a substantial question of law. 


The consolidation sought for will be allowed except in regard to the payment 
of Court-fee. 


P.R.N. Petitions allowed. Leave to appeal granteds 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. RAJAGOPALAN, Officiating Chief Justice, RAMACHANDRA 
IYER, VEERASWAMI, SRINIVASAN AND KUNHAMED Korr, JJ. 


H. Venkata Sastri and Sons by its Manager H. Venkata Sastri 
(died) and others Appellanis* 


v. 
Rahilna Bi and others Respondents. 


Transfer of Property Act (IV of 1882), sections 3, 59 and 100—Attestation of document— Attested °—Mean- 
ing of —Registering Officer when could be deemed to be attesting witness. 

. _ Registration Act (XVI of 1908), sections 58 and 59—Endorsament of registering officer under—When could 
be deemed to be attestation of the document. 

Words and phrases— Attested ’—Meaning of. 

Ordinarily attesting witness to a deed is one who sees the execution of the deed and signs it, and 
being an act of the witness testifying to the genuineness of the signature of the executant, he should have 
the necessary intention to do so. But under the definition of the word ‘ attested ? under section 3 of 
the Transfer of Property Act as it stands now, there could be a valid attestation even in cases where 
the witness has not personally witnessed the execution of the deed but has received from the executant 
a personal acknowledgment of his signature to the deed. But even in such cases before a witness to a 
document can be held to be an attesting witness to it he should have the antmus to attest. A person 
could however be proved to be an attesting witness even though he did not describe himself as such. 
For it is not the designation or name that decides the question but the character that the witnesses 
fill. Nor is it necessary that an attesting signature should appear in any particular place in the docu- 
ment, 

Sub ect to the other qualifications of an attesting witness being satisfied, a registering officer or 
the identifying witnesses before the registering officer who subscribe only to the registration endorse- 
ment, could also be an attesting witness to the document itself. But the mere presence of their signa- 
tures would not by themselves be sufficient to satisfy the requirements of a valid attestation. It should 
be shown by evidence that any or all of the persons did in fact intend to and did sign as attesting witness 
as well and it would be open to the parties to adduce such evidence: 

Meie Chelliar v Subramania Ayyar, (1928) 55 M.L. J. 794 : I.L.R. 52 Mad. 123 (F.B.), partly 
ove í 

Lachman Singh v. Surendra Bahadur Singh, (1932) I.L.R. 54 All. 1051 (F.B.),dissented from. 

Limmava Dundappa v. Channava Appaya, A.I.R. 1948 Bom. 322 and Surendra Bahadur Singh v. 
Thakur Behari Singh, (1939) 2 M.L.J. 762 (P.C.), referred, 

The signatures of the registering officer or the identifying witness as affixed to the registration 
endorsement under sections 58 and 59 of the Registration Act would amount to valid attesting signa- 
tures to the document itself within the meaning of section 59 of the Transfer of Property Act if the 
conditions necessary for a valid attestation under section g of the Act have been satisfied and the persons 
affixing the signatures thereto had the animus to attest. 


. On appeal from the judgment and orders of the Hon’ble Mr. Justice Balakrishna 
Ayyar, dated 8th February, 1956 and made in the exercise of the ordinary original 
civil jurisdiction of the High Court in Application Nos. 3220, 3221 and 3222 of 1954. 
in O.S. No. 56 of 1953. 

M. Ramachandran and T. V. Balakrishnan, for Appellant. 


> K. S. Champakesa Ayyangar, C. Venugopalachari and M. Ramachandra Rao, for 4th 
Respondent. 

When the appeals came on for hearing before the Bench (Rajamannar, C. J. 
and Ramachandra Iyer, J.) the following Order of the Court was made by 


Rajamannar, C.7.t—One of the questions which arises in this batch of appeals from 
the Original Side is whether the security bond which Haji Ahmed Badsha executed 
on 26th March, 1953 over some immovable properties belonging to him is invalid 
because it had not been duly attested in accordance with the requirements öf the 
Transfer of Property Act. The document was attested only by one witness at the 
time of the execution. It was contended on behalf of the person relying upon the 
security bond that the signature of the Registrar at the time of the registration would 
serve the purpose of attestation and, therefore, the deed was not invalid. There 
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is no doubt the decision of the Full Bench in Veerappa Chettiar v. Subrahmania Ayyar}, 
where it was held that the signature of the registering officer and of the identifying 
witnesses affixed to the registration endorsement are a sufficient attestation within the 
meaning of the Transfer of Property Act. It was contended before Balakrishna 
Ayyar, J., that the authority of this decision has been considerably shaken by the 
observations of the Privy Council in Ramanathan Chetti v. Delhi Batcha?, and a Full 
Bench of the Allahabad High Court had taken a contrary view. An unreported deci- 
sion of Krishnaswami Nayudu, J., in Second Appeal No. 1 548 of 1950 was also relied 
upon in which the learned Judge had observed that the Full Bench , decision may re- 
quire re-examination. Balakrishna Ayyar, J., himself felt bound to follow the judg- 
ment of the Full Bench; but he has indicated enough to show that the decision of the 
Full Bench does require reconsideration. We therefore consider that the following 
question shall be “placed before a Full Bench namely, whether the decision in 
Veerappa Chettiar v. Subrahmania Ayyar1, requires re-consideration. 


In pursuance of the order of reference the appeals came on for hearing 
before a Full Bench (P. Rajagopalan, O.C.7., Ramachandra Iyer, Veeraswami, Srinivasan 
and Kunhamed Kutti, F7.). 


The Judgment of the Court was delivered by 


Ramachandra Iyer, F.t—The following question has been referred for the opinion 
of the Full Bench : 


“Whether the decision in Veerappa Chettiar v. Subrakmania Iper,) requires reconsideration.” 


The appeals which have given occasion for the reference involve a qustion as to 
the validity of a security bond executed in favour of the Registrar of this Court creat- 
ing a charge over certain immoveable properties for payment of the amount due 
under a decree. The document was attested only by one witness at the time of 
execution. When the document was presented for registration, the admission 
of execution by the Mortgagor was vouched by the signature of the Registrar. Two 
persons who identified the mortgagor before the Registrar also affixed their 
signature in token of their identification. The appellant, who impugned the 
validity of the security bond, contends that neither the Registrar nor the identifying 
witnesses could be deemed to be attesting witnesses, and those signatures cannot have 
the effect of rendering the document as a duly executed mortgage. A Full Bench of 
this Court in Veerappa Chettiar v. Subrahmania Iyer!, held that the signatures of the regis- 
tering officer and the identifying witnesses to the registration endorsement would be 
sufficient attestation within the meaning of section 3 of the Transfer of Property Act, 
the reason given being that the registering officer and the identifying witnesses per- 
formed the same duty under the Registration Act, as would be done by the attesting 
witnesses under the Transfer of Property Act. Although the decision in that case 
stated that the signatures on the registration endorsement made alio intuitu to satisfy 
the requirements of the Registration Act could also be taken for the purpose of 
constituting thereby an attestation under the Transfer of Property Act, subsequent 
decisions of this Court have understood it to mean that it is only in cases where the 
evidence in a case establishes the fact that the Sub-Registrar and the identifying wit- 
nesses signed the documents in the presence of the executant , the rule enunciated 
therein would apply. Vide Magamma v. Venkataramayya®, Ramanathan Ghetti v. 
Delhi Batcha Tevar®, and Dhanapala Chetti v. Soverchand Sowcar4. Even so, that view 
has not been accepted in the Full Bench decision of the Allahabad High Court in 
Lechman Singh v. Surendra Bahadur Singh®, by the Bombay High Court in Thimmava 
Dandappa v. Channaya Afpayya®, and by the Oudh Chief Court in Chandrani Kunwar v. 
Sheo Nath’. The conflict of authority reflected in the decision of this Court in 
Veerappa Chettiar v. Subrahmania Iyer}, and of the Allahabad High Court in Lachman 
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Singh v. Surendra Bahadur Singh}, was noticed by the Privy Council in Surendra Bahadur 
Singh v. Thakur Behari Singh*, but their Lordships did not consider it necessary in that 
case to settle that controversy, as in their view, even if it were legitimate to look at 
the proceedings relating to registration for the proof of due attestation of the mortgage 
deed, evidence in the case, before them was insufficient to prove the necessary facts 
to constitute a valid attestation. 


The question whether the signatures of the registering officer and the identifying 
witnesses affixed to the document under the provisions of sections 58 and 59 of the 
Registration Act could be relied on as those of attesting witnesses to the document 
presented for registration, has primarily to be decided in the light of the relevant 
statutory provisions. As the case before us related to the validity of a security bond, 
it will be useful first to refer to section 59 of the Transfer of Property Act which says : 


“ Where the principal money secured is one hundred rupees or upwards a mortgage other than 


a mortgage by deposit of title deeds can be effected only by a registered instrument signed by the 
mortgagor and attested by at least two witnesses. 


Where the principal money secured is less than one hundred rupees, a mortgage may be effected 
cither by a registered instrument signed and attested as aforesaid or (except in the case of a simple 
mortgage) by delivery of the property.” 


The word ‘“‘ attested ” has been defined in section 3 thus: 


“attested ° in relation to an instrument means and shall be deemed always to have meant 
attested by two or more witnesses each of whom has seen the executant sign or affix his mark to the 
instrument, or has seen some other person sign the instrument, in the presence and by the direction 
of the executant, or has received from the executant a personal acknowledgment of his signature 
or mark, or of the signature of such other person, and each of whom has signed the instrument in the 
P of the executant ; but it shall not be FRAT that more than one of such witnesses shall 

ave been present at the snme time, and no particular form of attestation shall be necessary.” 


The definition of the term “‘attested ”, which is almost identical with that contained 
in section 63 (c) of the Indian Succession Act, has been the result of an amendment 
introduced by Act XXVII of 1926. Prior to that amendment it was held by this 
Court that the word “ attested ”' was used only in the narrow sense of the attesting 
witness being present at the time of execution. In Shamu Patter v. Abdul Khadir?, the 
Privy Council accepted the view of this Court that attestation of a mortgage deed 
must be made by the witness signing his name after seeing the actual execution of 
the deed and that a mere acknowledgement of his signature by the executant to the 
attesting witness would not be sufficient. The Amending Act XXVII of 1926 modified 
the definition of the term in the Transfer of Property Act so as to make a person who 
merely obtains an acknowledgment of execution and affixed his signature to the docu- 
ment as a witness, an attestor. It will be noticed that although section 3 purports to 
define the word “‘attested ” it has not really done so. The effect of the definition 
is only to give an extended meaning of the term for the purpose of the Act: the word 
«attest ” 1s used as a part of the definition itself. It 1s, therefore, necessary first to 
ascertain the meaning of the word “attest” independent of the statute, and adopt it in 
the light of the extended or qualified meaning given therein. The word “ attest” 
means, according to Shorter Oxford Dictionary, “‘ to bear witness to, to affirm the 
truth or genuineness of, testify, certify”. In Burdett v. Spilsbury4, Lord CGambell 
observed at page 417: 

“ What is the meaning of an attesting witness to a deed ? Why, it is a witness who has seen the 
deed executed, and who signs it as a witness.” 


The Lord Chancellor stated : 


“The party who sees the will executed is in fact a witness to it ; if he subscribes as a witness, he is 
then an attesting witness.” 


The ordinary meaning of the word would show that an attesting witness should be 
aie and see the document signed by the executant, as he could then alone vouch 
or the execution of the document. In other words, the attesting witness must see the 
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execution and sign. Further, attestation being an act of a witness, t.e., to testify to 
the genuineness of the signature of the executant, it is obvious that he should have the 
necessary intention to vouch it. ‘The ordinary meaning of the word is thus in com- 
formity with the definition thereof under the Transfer of Property Act before it was 
amended by Act XX VII of 1926. Before that amendment, admission of execution 
by the executant to a witness who thereupon puts his signature cannot make himan 
attestor properly so called, as he not being present at execution, cannot bear witness to 
it : a mere mental satisfaction that the deed was executed cannot mean that he bore 
‘witness to execution. 


After the amendment of section 3 by Act X XVII of 1926, a person can be 
said to have validly attested an instrument, if he has actually seen the executant sign, 
and in a case where he had not personally witnessed execution, if he has received 
from the executant a personal acknowledgment of his signature, mark, etc. Thus of 
the two significant requirements of the term “ attest”, namely, (1) that the attestor 
should witness the execution, which implies his presence, then, and (2) that he should 
certify or vouch for the execution by subscribing his name as a witness, which implies 
-a consciousness and an intention to attest, the Amending Act modified only the first: 
the result is that a person can be an attesting witness, even ifhe had not witnessed the 
actual execution, by merely receiving personal acknowledgment from the executant 
-of having executed the document and putting his signature. But the amendment, did 
not affect in any way the necessity for the latter requirement namely, certifying execu- 
tion which implies that the attesting witness had the animus to attest. The decision of 
the Privy Council in Shyam Sundar v. Jagannath’, establishes that a person can be 
an attesting witness only ifwhile putting his signature tothe documznt he had 
the animus to do so. In that case, the testator had devised his properties to his sons ; 
with a view to secure the consent of all his sons to the disposition, he directed them to 
‘sign, and they, intending to sign for the purpose of expressing their consent to the 
„dispositions, put their signatures as witnesses to the document. ‘There was a recital 
in the will itself that the signatures of the sons were obtained as evidence of their 
-consent. It was contended that the bequest to the sons was void by reason of the 
fact that they were attesting witnesses. The signatures of the sons satisfied all the 
requirements of the definition of the term “ attest ” except for the fact that the dis- 
-closed purpose was only for showing their assent to the legacies and not to witness 
execution. In other words, the sons did not have the animus to attest. -The Privy 
‘Council held that, as the signatures of the sons were taken for expressing their consent 
to the will and for no other purpose, they could not be held to be attesting witnesses. 
In a still earlier case, Sarkar Barnard Co. v. Alak Manjary Kurat*, a deed of mortgage 
executed by a lady was attested by one witness alone. But it had been sitbscribed by 
the husband of the executant in token of the fact that he approved of the transaction. 
The High Court of Patna (the High Court’s Judgment is reported in 62 I.C. 668) 
took the view that the husband of the executant, who signed the document only to signify 
his approval, could not be deemed to be an attesting witness, so as to validate e ed 
ment. The Privy Council upheld that view, but without giving reasons. Mr. K. S. 
Champakesa Iyengar who appeared on behalf of the respondents contended that once 
the requirements of the statute are satisfied, a person witnessing a deed by putting his 
signature therein would be an attesting witness and that it was not further necessary 
that he should have any animus. ‘The learned counsel sought to distinguish the deci- 
sion in Shyam Sundar v. Jagannath, as one where the document itself showed that 
the sons did not sign as witnesses to execution, but as consenting parties to the will. 
We are unable to agree with the contention. As we said earlier, the requirement as to 
the existence of an animus is implicit in the word ‘‘attest?? which occurs in the defini- 
tion. In Lachman Singh v. Surendra Bahadur®, it was held that if a person signed a 
document not with the idea of being an attesting witness, he could not be called an 
attesting witness. 
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This is in accord with principle and authority. But certain observations in that 
case went further than this. The learned Judges observed that a person 

“in order to be an attesting witness must sign with the idea of bearing testimony to the execu- 
tion and with the further idea of permitting himself be cited as a witness to prove execution.” 
With great respect, we can find no warrant for such a qualification. What an 
attestor does is to witness execution of the deed or the acknowledgment of execution. 
This he does by putting his signature to the deed itself. It is for that purpose he 
should have the animus to attest. There is no need then to contemplate the possi- 
bilities of the matter coming up before Courts and the person making up his mind 
even then to attend Gourt to give evidence. For example, a foreigner who has come 
for a temporary stay in this country might validly attest a document, but yet he may 
have all the time an intention of returning to his country with no idea of giving evi- 
dence ina Court. The intention required is only to attest the document and it is not 
further necessary that while so doing the witness should have the further object of 
bearing testimony to it in a Court. In Girija Daitv. Gengoti Datt}, a question arose 
whether the Sub-Registrar and identifying witnesses subscribing to the registration 
endorsements on a document could be held to be attesting witnesses. That the 
Supreme Court accepted the possibility of their being attesting witnesses as well is 
clear from the following passage in their judgment at page 351 : 


“ These signatures, it was contended, were enough to prove due attestation of the will Exhibit 
A-36. This argument would have availed Gangotri if Mahadeo Prasad and Nageshur had appended 
their signatures at the foot of the endorsement of registration animo attestandi.”” 

It is, therefore, essential that before a witness to a document can be held to be an 
attesting witness to it, he should have had the animus to attest. 


Two matters then arise for consideration (1) conceding that they had the neces- 
sary animus, whether it would at all be competent for the Sub-Registrar and the 
witnesses identifying the executant at the time of registration to be attesting witnesses 
to the document, their signatures being made alio intuitu in the performance of cer- 
tain duties enjoined by the statute, and (2) even so, whether one can infer an animus- 
to attest from the mere affixing of signatures by the registering officer and the identi-- 


fying witnesses (the requirements as to the presence of the executant and acknowledg— 
ment being satisfied.) 


Before considering these questions, it is necessary to dispose of two subsidiary 
points. It is contended for the appellant that as neither the registering officer nor 
the identifying witnesses purport to sign the registration endorsement as attesting” 
witnesses, they should, as a matter of law, be held to sign only for the purpose en- 
joined by sections 58 and 59 of the Registration Act. canes was sought for the 
contention in the judgment of Gajendragadkar, J., in Timmava Dundappa v. Channaya 
Appayya*, where the learned Judge relying on two earlier decisions of the Bombay 
High Court observed that an attesting witness must be a person who signs the docu-- 
ment purporting to do so as an attesting witness. This, however, is not the view taken 
by our Court. In Paramasiva Udayan v. Krishna Padayachi®, it was held that a scribe- 
who described himself only as a scribe, could be an attesting witness if he saw the 
signing of the document by the executant and that the Court could allow evidence to. 
be let in for the purpose of showing that he was an attesting witness. Therefore, 
the decisive test for ascertaining whether a witness signing a document as attestor.. 
is not one of name or designation by which the person styles himself or to the phraseo-. 
logy used to describe him, but the character he fills and this can be ascertained by 
what he does with due regard to the intention accompanying his act. In Abinash 
Chandra v. Dasarath Malo*, Rankin, C.J., observes that in order to constitute proper 
attestation no formal] attestation clause is necessary : nor is it necessary that the signa- 
ture of the attesting witness should appear in any particular place. This view is 
accepted and followed in Firm Ralyaram Melaram v. Kaluram®. We are of opinion 
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that the view taken in this Court and by Rankin, C.J., is to be preferred to the one 
accepted by the Bombay High Court. 


In Girija Datt v. Gangott Dait!, the Supreme Court accepted the position that 
identifying witnesses appending thcir signatures to the registration endorsement 
(who did not describe themselves as attesting witnesses) could be attesting witnesses 
if they had the animus to attest. This would show that a person can be proved to be 
an attesting witness notwithstanding the fact that he did not describe himself as 
such. 


Another contention was raised on behalf of the appellant. Relying on the 
decision in Ma Thein Shin v. Ma Ngwe Nu?, that an attestation is required for the 
instrument it was said that the registering officer and identifying witnesses who did 
not sign the instrument properly so called, could never be attestors. We do not consi- 
der that the place where the signature of a person is put will always decide the charac- 
ter in which he putit. Further, that part of the document (generally the reverse side 
of the document) on which endorsements are made at the time of registration is also 
deemed to be part of it under the Registration Act. Sections 52 and 58 of the Regis- 
tration Act state that endorsements should be made on the document: the signa- 
tures thereto would also be on the document. That would be sufficient to satis 
the definition of the term “ attest.” As stated earlier Rankin, C.J., in Abinask 
Chandra v. Darasarath Malo®, expressed the view that it was not necessary that an 
attesting signature should appear in any particular place in the document. We agree 
with the view taken by the learned Chief Justice. 


Once it is accepted that a person (other than the party) purporting to affix his 
signature to a document in one capacity can be shown to have done so in another 
capacity as well, there can be no objection in principle for the persons signing the 
registration endorsements from being attesting witnesses unless the statute itself prohi- 
bits it.. Section 34 prescribes the duties to be performed by the registering officer 
when a document is presented for registration and sub-section (3) thereto states that 
the officer shall enquire whether the document was executed by the person by whom 
it purparts to have been executed and satisfy himself as to the identity of the persons 
who appear before him, claiming to have executed the document. Section 35 
prescribes the procedure to be followed where there has been either an admission 
or denial of execution and sub-section (2) thereto enables the officer to examine 
any qne present in his office in regard to the persons appearing before him. It 
is unnecessary for the present purpose to refer to the provisions contained in sections 
71 to 77 which relate to the case where there has been a denial of execution : where 
execution of the document has been admitted, section 52 enjoins the registering 
officer to endorse on every document presented the day, hour and place of presenta- 
tion and obtain the signature of the person presenting it and directs that every docu- 
ment admitted for registration shall without unnecessary delay be copied in the 
appropriate book according to the order of its admission. Section 58 sets out the 
particulars to be endorsed on the document by the registering officer. This is to 
be done on the date of presentation and is distinct from the certificate of registration 
which is to be endorsed on the same document under section 60 after the completion 
of registration. Section 58 requires the signatures of the person admitting execution 
and of every person examined with reference to the document (e.g., the identifying 
witnesses), being taken on the document. Section 59 directs the registering officer 
to affix his signature to the endorsement on the same day as that of the presentation. 
Section 60 provides for the endorsement of a certificate and the singing of the same 
by the officer on the document containing the word “registered ” together with 
the other particulars regarding the book in which it is copied. 


It will be noticed that the signature of the registering officer to the endorse- 
ments made under section 58 need not be made in the presence of the executant 
or even made at the same time as when the latter puts his signature. That can 
be affixed at any time in the course of the day. Nor does the statute contemplate 
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that the executant should admit execution to or in the presence of the identifying 
witness. The signature of the registering officer under section 6o will necessarily 
have to be, after an interval of time, namely that which would be necessary for 
copying the document and completing the other formalities. Therefore, the mere 
fact that the registering officer and identifying witnesses append their signatures 
to the endorsements made under section 58 cannot prove that they are attesting 
witnesses. In Surendra Bahadur v. Behai Singh1, the Privy Council observed that in 
the case before them where there was no evidence that the Sub-Registrar and the 
identifying witnesses affixed their rcspective signatures in the presence of the exe- 
cutant, the endorsements made at the time of registration as a whole, giving them 
their natural meaning, would be relevant only to the matter of registration : 
similarly the signatures of the identifying witnesses would only vouch the identifica- 
tion. This would indicate that the mere existence of a registration endorsement 
containing the particulars under section 58 and being signed by the registering 
officer and the identifying witnesses cannot be availed of as proving an attestation. 
But that is not the same thing as saying that in no circumstances can their signature 
be taken as those of attesting witnesses. In Lachman Singh v. Surendra Bahadur Singh®, 
and Jhimmava Dundappa v. Chennaya Appayya®, it was held that the Registrar and 
the identifying witnesses who performed certain functions prescribed by the Regis- 
tration Act cannot be attesting witnesses. With great respect to the learned Judges, 
we are unable 'to share that view. There is nothing in the various provisions of the 
Registration Act to which we have made reference, to preclude either the Regis- 
tering officer or the identifying witnesses from being attesting witnesses. Cases may 
arise where the admission of execution is made to the registering officer and to the 
identifying witnesses and they or any of them put their signatures in the presence 
of the executant with the idea of also attesting the document. We have earlier 
held that a witness to a document can occupy a dual role. The statutory definition 
of the word “‘ attest” includes a case where there has been an acknowledgment 
of execution by the executant to the witnesses and this condition will be satisfied 
when such acknowledgment is made to the registering officer : so also in a case 
where it is made to the witness who attends the Registrar’s office for identification. 
There is, therefore, nothing in principle which would preclude either the registering 
officer or the identifying witnesses who subscribe only to the registration endorse- 
ment from being attesting witnesses to the document. This is, of course, subject 
to the other requirements of the qualification of an attesting witness being satisfied. 


One contention which was accepted in the Allahabad and Bombay decisions - 
referred to earlier and which was pressed before us on behalf of the appellant is, 
that as it is clear from section 59 of the Transfer of Property Act that execution and 
attestation must precede registration, a completed document alone could be presented 
for registration and therefore the statute does not contemplate an unattested docu- 
ment being attested in the process of registration. We would however point out 
than an unattested document cannot always be held to be an incomplete document. 
For example, a document which purports to effect a mortgage containing a personal 
covenant if unattested can still operate as a bond. An unattested or imperfectly 
attested document cannot be said to be an incomplete document when the execu- 
tant has signed it, though it may not operate to create that interest which under 
the law only a duly attested deed could create. Such a document can be presented. 
for registration. If in the illustration given above the unattested mortgage bond is 
registered the creditor can enforce the personal covenant within the period of 
limitation prescribed for registered documents. Therefore, if under the law a 
valid attestation could take place simultaneously with the endorsements under 
sections 58 and 59, the document which was valid as a personal bond will become 
a mortgage according to its tenor. It is, however, contended that registration is 
a single process starting from the presentation of the document to the affixing of 
the certificate thereon under section 60 and no other act except registration can be 
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done during that process. It can be conceded that thcre can be no attestation of 
the document after registration : nor even one during the time when the document 
is being copied in the books. But what is registration? Actually it is the recording 
of a copy of the document in the office of the Registrar (see Majid Hussain v. Fazglunnissal 
Strictly speaking presentation of the document is only an essential preliminary 
step thereto, though it might be said to be integrally connected with it. It may be 
that a party to the document once admitted to registration may have no power 
to add to it even by way of attestation: but that does not mean that one of the 
integral steps connected with registration cannot under the law operate as attes- 
tation of the document. Under the statute there are two distinct stages In a regis- 
tration, separated at any rate in point of time. In certain cases presentation of 
document may even happen at the residence of the executant, while registration. 
can only be in the Registrar’s office. The two stages are (1) presentation, identi- 
fication of executant, admission of execution, and the making of the endorsements 
under sections 58 and 59 and (2) the actual registration and endorsing of the certi- 
ficate under section 60. The signatures of the registering officer and of identifying 
witnesses in the first stage, that is, under sections 58 and 59, do precede registration 
de facto. ‘There can be no bar to the attestation being simultaneous with the making 
of those endorsements. The judgment of the Supreme Court in Girija Datta v. 
Gengotti Datia*, does contemplate an imperfect document becoming perfect during 
the course of registration. . It is contended for the appellant that the observations 
of the Supreme Court in that case should be restricted to the case of a will. There 
is however no intelligible reason behind any such distinction. 


We are therefore unable to share either of the two extreme views represented 
on the one hand by the decision in Lachman Singh v. Surendra Bahadur Singh®, and on 
the other in Veerappa Chettiar v. Subramania Iyer*. In our opinion, such signatures 
of the registering officer and the identifying witnesses endorsed on a mortgage docu- 
ment can be treated as those of attesting witnesses, if (1) the signatories are those 
who have scen the execution or received a personal acknowledgment from the 
executant of his having executed the document, (2) they sign their names in the 

resence of the executant, and (3) while so doing they had the animus to attest. 
e mere presence of the signatures of the registering officer or the identifying 
witnesses on the registration endorsements would not by themselves be sufficient 
to satisfy the requirements of a valid attestation : but it would be competent for 
the parties to show by evidence that any or all of these persons did in fact intend 
to and did sign as attesting witnesses as well. The decision of this Courtin Veerappa 
Chettiar v. Subramania Iyer‘, can be held to be correct only to this limited extent, 
namely, that the signatures of the registering officer and of the identifying witnesses 
can, if the requisites of a valid attestation are proved, be treated as those of attesting 
witnesses : with great respect to the learned Judges who decided that case we are 
unable to accept the statement of the rule in the unqualified form in which it has 
been enunciated, namely, that the signatures of the registering officer and identifying 
witnesses affixed to the registration endorsement would be sufficient attestation. 
For this reason and to the extent indicated above, that decision has to be overruled. 
We would, therefore, answer the question referred to us in the affirmative and further 
state as our opinion that the signatures of the registering officer and/or of the identi- 
fying witnesses affixed to the registration endorsement under sections 58 and 59 
of the Registration Act would amount to valid attesting signatures to the document, 
within the meaning of section 59 of the Transfer of Property Act if the conditions 
necessary for a valid attestation under section 3 of that Act have been satisfied and 
the persons affixing the signatures thereto had the animus to attest. 


The appeals then came on for final hearing before the Bench (Ramachandra 
fyer and Kunhamed Kutti, JJ., — 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, O.C..7.t These appeals arise from the judgment of Balakrishna 
Ayyar, J., in certain proceedings relating to the rateable distribution of assets re- 
ceived in execution of the decree in C.S. No. 56 of 1953.. Hajee Ahmed Batcha the 
defendant in that suit, was indebted to various persons. In respect of one of those 
debts Venkata Sastri and Sons filed O.S. No. 13 of 1953 on the file of the Sub-Court, 
Vellore. Similarly, another creditor H. R. Gowramma filed O.S. No. 14 of 1953 
in the same Court. The plaintiffs in the two suits filed interlocutory applications 
praying for an atiachment before judgment of certain properties belonging to the 
debtor situate in the North Arcot District. On 28th January, 1953 Hajee Ahmed 
Batcha filed a counter-affidavit undertaking not to alienate his properties. ‘That 
undertaking was recorded and no further orders were passed on the applications for 
attachment before judgment. O.S. No. 13 of 1953 was compromised and a decree 
in terms thereof was passed on 27th March, 1953 for a sum of Rs. 5,500. ‘The other 
suit O.S. No. 14 of 1953 was tried and decree was passed for the full amount claimed. 
on 14th April, 1953. Soon thereafter the two decree-holders filed applications for 
execution of their respective decrees. One Rama Sastri another creditor of the 
same debtor who had obtained a decree against Hajee Ahmed Batcha in O.S. No. 
364 of 1951-52 on the file of the District Munsif’s Court, Shimoga, had also obtained 
a transfer of that decree for execution through the District Munsif’s Court, Vellore, 
and an application for execution at his instance was pending in that Court. In the 
meanwhile certain other things had happened. The fourth respondent in the first 
of the above appeals Abdul Jabbar Sahib, a brother of the son-in-law of Hajee Ahmed 
Batcha, alleging that the latter was indebted to him in respect of two promissory notes 
for Rs. 40,556-1-2 and Rs. 8,327-12-9 respectively, instituted a suit on the Original 
Side of this Court for recovery of the amounts due to him under Order 7 of the Original 
Side Rules. That suit was registered as C.S. No. 56 of 1953. Hajee Ahamed Batcha 
applied for leave to defend on rgth February, 1953 and leave was granted to him on 
condition of his furnishing security to the satisfaction of the Registrar of this Court 
in a sum of Rs. 50,000 for any decree that might be passed in the suit. The order 
granting the conditional leave is dated gth March, 1953. On 26th March, 1953 
the defendant executed a security bond for the sum specified in favour of the Regis- 
trar of this Court securing the very properties in respect of which he undertook not 
to alienate in the Sub-Court, Vellore. Those properties, as stated already, are 
situate wholly outside the limits of the Madras City. The security bond was execu- 
ted in the presence of the Second Assistant Registrar of this Court, who signed 
the same as having been executed before him. Apart from that Officer, no other 
person has attested the document. The document was presented for registration 
in the Office of the Registrar of Madras, Chingleput District on 27th March, 1953. 
The Sub-Registrar, who has been examined as P.W. 1, registered the document 
after following the prescribed procedure and obtaining from the executant Hajee 
Ahmed Batcha an admission of execution. Before the Sub-Registrar the executant 
was identified by Abdul Aziz and K. V. Ranganathan, who have been examined 
as P.Ws. 2 and 3. Hajee Ahmed Batcha died on 14th February, 1954. His legal 
representatives were then substituted in his place in C.S. No. 56 of 1953, which 
was taken up for trial on 19th March, 1954. There was practically no contest to 
the suit. A decree was passed in the manner stated below: 

“ (1) That defendants 2 to 4 do pay to the plaintiff, from and out of the assets of defendant 1 
deceased in their hands oe sum of Rs. 49,891-13-0 with interest thereon at the rate of six cent per 
annum from this day till the date of payment and (4) the proportionate costs of the plaintiff of this suit 


when taxed and noted on the margin hereof with interest thereon at the rate‘of six per cent per annum 
from the date of taxation till the date of payment. 


. (2) That defendants 2 to 4 shall be at liberty to pay the amounts mentioned in clause (1) 
supra on or before the goth April, 1954. 


(3) That the security bond executed in respect of their immovable properties by defendants 
2 to 4 n pursuance of the order, dated gth March, 1953 in Application No. 797 of 1953 shall stand 
enured to the benefit of the plaintiff as a charge for the amounts mentioned in clause (1) supra. ) u 
es ee ee 


t 28th July, 1961. 
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(4) That in default of defendants 2 to 4 paying the amount mentioned in clause (1) supra 

on or before the date mentioned in clause (2) supra the plaintiff shall be at liberty to apply for the 
appomtment of commissioners for sale of the aforesaid pi operties.”’ 
Within a very short time the decree-holder in C.S. No. 56 of 1953 filed Application 
No. 1823 of 1954 on 22nd April, 1954 for the appointment of a Commissioner to 
sell the properties covered by the security bond. Commissioners were appointed 
on the following day for the purpose. They sold the properties on 29th May, 1954 
and goth May, 1954. The three decree-holders mentioned earlier, whose execution 
petitions were pending in the Vellore Court, appear to have got scent of the acti- 
vities of Abdul Jabbar Sahib, and they filed applications in this Court on 7th June, 
1954 for transfer of the execution petitions pending in the Vellore Courts to the 
file of this Court. They also applied for rateable distribution of any assets that 
may be received in this Court in execution of the decree in G.S. No. 56 of 1953. On 
15th June, 1954, even before the full amount of the purchase money was deposited 
in this Court, the commissioners appointed for the sale of the properties applied 
for directions as to the confirmation of the sale conducted, by them. The sales were 
confirmed and the sale proceeds were deposited in Court on 2nd July, 1954. 


The claim of the three decree-holders was resisted by Abdul Jabbar Sahib on 
the ground that as the properties which were sold in execution of the decree in 
G.S. No. 56 of 1953 had been secured to him for payment of the decree amount 
therein, the proceeds of the sale could not be deemed to be assets of the judgment- 
debtor which could be made available for rateable distribution amongst the simple 
money creditors. It was however contended on behalf of the decree-holders 
claiming rateable distribution that the security bond which Hajee Ahmed Batcha 
executed on 26th March, 1953 was invalid as it had not been attested in the manner 
required by the provisions of the Transfer of Property Act that the decree passed 
in G.S. No. 56 of 1953 could not be read as itself creating a charge for the decree 
amount. Balakrishna Ayyar, J., rejected the claim of Abdul Jabbar Sahib that the 
‘decree itself created a charge. The learned Judge held that the recitals in the decree 
only amounted to a declaration of the existence of a charge in terms of the security 
bond dated 26th March, 1953. But on the other question namely that concerning 
the validity of the security bond the learned Judge following the decision of the Full 
Bench in Veerappa Chettiar v. Subramania Iyer!, held that the signature of the 
registering officer and of the identifying witnesses would be sufficient to constitute 
valid attestations of the bond. In that view, the learned Judge rejected the claim 
of the other decree-holders for rateable distribution. The aggrieved decree-holders 
have each filed two appeals against the judgment, one against the order in the execu- 
tion petition and the other against the order on the petition praying for rateable 
distribution. O.S. A. Nos. 65 and 73 of 1956 are filed by the decree-holder in O.S. 
No. 13 of 1953; O.S.A. Nos. 71 and 74 of 1956 are filed by the decree-holder in 
O.S. No. 14 of 1953 and O.S.A. Nos. 70 and 72 of 1956 are filed by the decree- 


holder in O.S. No. 364 of 1951-52 onthe file of the District Munsif’s Court, 
Shimoga. 


The only question that arises for determination in these appeals is whether 
the assets realised by execution of the decree in C.S. No. 56 of 1953 represent the 
property secured for the benefit of the decree-holder therein viz., Abdul Jabbar 
Sahib, or whether they belong to the judgment-debtor Hajee Ahmed Batcha 
unencumbered in which case they should be rateably distributed between all the 
decree-holders. 


The case for Abdul Jabbar Sahib is put on an alternative basis: (i) that the 
security bond executed by Hajee Ahmed Batcha on 26th March, 1953 was valid 
to create a charge in respect of the decree passed in his favour and (ii) that even 
otherwise as the decrec passed by this Court in C.S. No. 56 of 1953 created a charge 
over the very same properties, the proceeds of the sale would go only in discharge 
of his decree in preference to the claims of the simple money decree-holders. 





1. (1928) 55 M.L J. 794 : I.L.R. 52 Mad. 123(F.B.). 
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The first of the two questions concerns the validity of the security bond. _ One 
ground on which the validity of the security bond was impugned was that it had 
not been attested in accordance with the provisions of the Transfer of Property 
Act. Mr. Champakesa Ayyangar, learned counsel for the respondent, put his case 
in two ways (1) that the security bond would be valid without there being any 
attesting witnesses thereto (2) the bond should be held to be properly attested by 
reason of the fact that the Sub-Registrar and the identifying witnesses have affixed 

their signatures to the registration endorsements thereon. 


The latter contention formed the subject-matier of reference to a Full Bench, 
whose opinion has been received. We shall consider presently whether the 
signatures of the Sub-Registrar and/or the identifying witnesses appended to the 
document at the time of registration could be deemed to be those of attestors 1n 
the light of that opinion. Before doing so, we will have to refer and deal with two: 
contentions raised on behalf of the respondent. The first was that the security 
bond would not amount to a mortgage as defined in section 58 of the Transfer of 
Property Act, as it was intended to secure only a contingent liability and not any 
money advanced or to be advanced, and that therefore the rule as to attestation 
would not apply. That however does not conclude the matter. Even so, the 
document would amount to a charge over immoveable property. Section 100 of 
the Transfer of Property Act states that all the provisions which apply to a simple 
mortgage under the Act shall, so far as may be, apply to such a charge. That would 
mean, that for the creation of a charge over immovable property of the value of 
Rs. 100 and more, a document should be executed duly signed, attested and 
registered. In Visvanathan v. Menon}, and Shiva Rao v. Shanmughasundaraswami®, 
it was held that the provisions as to attestation and registration of simple mortgages 
would apply to the case of a charge. The contention that as the charge in the 
Instant case was created in favour of the High Court, the provisions of the Transfer 
of si Gabe! Act would not apply and that unless the rules of Court require attesta- 
tion, there is no need for that formality, cannot be accepted. The document purports 
to be executed by a party securing certain immoveable properties for the due per- 
formance of a decree that may be passed in the suit. It is executed in favour of 
the Registrar personally (it would however make no difference on this aspect of 
the matter even if it were executed in favour of the Court as such—a non-juristic 
entity). To such a document the provisions of section 100 would apply. Order 
33 of the Original Side Rules, which provides for the taking of securities, etc., does 
not however refer to the bond being executed in accordance with the provisions. 
of the Transfer of Property Act. But that cannot do away with the necessity of the 
execution of a security bond in accordance with the provisions of the Transfer of 
Property Act. We are therefore of opinion that even construing the security bond 
as creating a charge for a contingent liability it would be valid only if it had been 
attested by two witnesses as required by section 59 of the Transfer of Property Act. 


It was next contended on behalf of the respondent that the security bond execu- 
ted by Hajee Ahmed Batcha should be deemed to be a charge created by the act 
of Court and that therefore the provisions of section 100 of the Transfer of Pro- 
perty Act would not apply to the same. In support of this contention the learned 
counsel referred to the decision in Thangavelu v. Thirumalaswami3, where it was held 
that a charge created by a decree of Court could not be held to be one created by 
an act of the party or one under the law so as to come within the terms of section 
100 of the Transfer of Property Act. We are, however, unable to see how a bond 
like the one before us which was executed by a party voluntarily could be held to 
amount to a charge created by the Court. The security was no doubt furnished 
in pursuance of an order of Court. But it would not for that reason cease to be an 
act of the party executing it. It cannot even be said that the Court compelled him 


— 











I. (1939) 1 M.L.J. 185 : I.L.R. (1939) Mad. 5306. 
199. 3. (1955) 2 M.L.J. 618. 
2. (1940) 1 M.L.J. 922 : I.L.R. (1940) Mad. 
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to execute a security bond. On the terms of the order, it was open to the party to 
execute it or not. The fact that the party would obtain leave to defend the suit 
only on furnishing the security cannot make the execution of the bond an act of 
Court. For one thing the execution of a bond by creating a charge over 
immoveable properties is only one type of security that could be furnished. For 
example, the defendani can furnish cash security or Government security, fixed 
deposit receipts, ec. But the debtor in the present case chose for the purpose of. 
his convenience a type of security which involved the creation of a charge over im- 
movable property. To render that security valid, he should comply with the re- 
quirements of law. Even otherwise, that is, where a party furnishes a security 
bond charging immoveable property albeit without any option not to do the same, 
¢.g., in pursuance of a mandatory direction or decree of Court, we are of the view 
that the formalities prescribed by the law should be observed. In Nagaruru Sam- 
hayya v. Tangatur Subbayyat, it was held that a security bond executed in pursuance 
of an order of Court did not derive its validity from the order of the Court but was 
only the act of a party which would attract the provisions as to registration of the 
bond. 


It was next contended for the respondent that the purpose and effect of giving 
security as condition for granting leave to defend the suit would be to make the 
security available to the plaintiff subject to his proving the claim, that the other 
creditors of the judgment debtor could have no right to it. This is no doubt so. 
But the question in the present case is not what would be the consequence 
if the security is found to be valid but whether at all a valid security has been given. 
On that question the learned counsel for the respondent contended, as stated earlier, 
that a security bond given in favour of the Court should always be regarded as an 
act of the Court. In support of that contention reference was made to the decisions 
in Tata Iron and Steel Co. Ltd., v. Charles Joseph Smith®, and Lalita Prasad 
Chaudhury v. Syed Muhammad Manseon*. In those cases a security bond was given 
in favour of the Court for the due performance of a decree. It was held that the 
properties could be sold in execution proceedings without the necessity of an attach- 
ment and in a case where security was given in favour of the Court, execution could 
be levied without a formal assignment of the bond. No question arose in those 
cases as to whether the security bond executed in favour of the Court should comply 
with the requirements of the Transfer of Property Act and of the Registration Act. 
The rule that the security could be enforced in the suit itself without the necessity 
of a fresh suit in conformity with Order 34 of the Code of Civil Procedure and in 
the case of a bond executed in favour of the Court as such (not in the name 
‘ of the presiding or other officer) the bond could be enforced without an assignment 
in favour of the decree-holder, is a consequence of the bond being given to a Court 
and of Court’s inherent power. That rule has nothing to do with the creation 
of the charge, which is essentially an act of the party. 


Reference was then made to the decision of the Allahabad High Court in Ram: 
Saran Das v. Yudhishtir Prasad+. In that case a guardian appointed by Court execu- 
ted a security bond in the name of the Court for the due performance of his duties.. 
When the minors came of age, the security bond was assigned by the Court in their 
favour in order to enable them to realise the money from the surety. The order 
of assignment was neither stamped nor registered. The learned Judges held that 
the assignment in favour of the quondam minors would not amount to a sale as 
the Court received no consideration for it, nor could it be regarded as a gift or ex- 
change, and that therefore it was not necessary to effect the assignment by a stamped 
and registered instrument. This decision related to an act of Court viz., the assign- 
ment of the security bond, we cannot see how it can apply to a case where a party 
executes a bond in favour of the Court. Inour opinion, the security bond executed 
in the instant case would not amount to a charge created by the Court but on the 
contrary would be a charge created by a voluntary act of party in favour of the 


-F 
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„officer of the Court. The provisions of section 100 of the Transfer of Property Act 
-would apply to it.” It would therefore follow that in order to be valid the docu- 
ment would have to be attested by two witnesses. 


In the present case the document has been executed in the presence of the 
Second Assistant Registrar of this Court, who has subscribed his name at the end 
_.of the document. He would certainly be an attesting witness. The question then 
‘is, whether there is at Icast one other attesting witness, to comply with the terms 
-of section 100 of the Transfer of Property Act. If the signature of the registering 
officer or of the identifying witness put in at the time of registration of the document 
could be regarded as complying with the definition of word “ attested”? contained 
in section 3 of the Transfer of Property Act, then the document cculd be held to be 
-valid. The Full Bench has expressed the opinion that the signatures of the regis- 
tering officer and/or of the identifying witnesses affixed to the registration endorse- 
ment under sections 58 and 59 of the Registration Act would amount to valid 
attesting signatures to the document within the meaning of section 59 of the Transfer 
-of Property Act, if the conditions necessary for a valid attestation under section 
‘3 of that Act have been satisfied and the persons affixing the signatures thereto had 
the animus to attest. 


The registering officer has been examined as P.W. 1. He frankly conceded 
that he had no personal recollection about the document. -But he would say that 
the registration proceedings were conducted in accordance with the rules and it 
must be that he signed immediately after the executant signed his name. His 
-evidence however is not very clear as to whether he signed his name in the presence 
of the executant. Having regard to the fact that he registercd on an average about 
twelve documents a day, it is hardly likely that he would have remembered as to 
-whether he put his signature in the presence of the executant or in the course of the 
day. Under section 58 of the Registration Act it is permissible for the registering 
officer to put his signature to the registration endorsement in the course of the day~ 
on which the document was presented for registration. P.W. 3, Ranganathan, one 
of the identifying witnesses, no doubt stated that the registering officer put his 
signature to the registration cndorsement when the executant and the identifying 
witnesses were present. But we do not think that his evidence can be accepted in 
the circumstances of the case. 


Even assuming that the registering officer put his signature in the presence of 
the executant, there is nothing in his evidence to suggest that he did so with the 
intention of attesting the document. He stated : 


“ Once I am satisfied that the executant has signed and he has been properly identified and the 
two identifying witnesses are present and have signed, the rest of the endorsements are merely formal 
and according to the rules. The Rules are each document is finished before the other is taken. I sign 
my name just after the witnesses have signed.” 


‘This evidence would show that the signature of the registering officer was made 
only in the course of registration and for no other purpose. It follows that the 
registering officer cannot be treated as an attesting witness to the security bond. 


The question then is whether the identifying witnesses can be regarded as 
attesting witnesses. It is stated by P.Ws. 2 and 3 that they along with the executant 
went before the registering officer, who then asked Hajee Ahmed Batcha whether 
he executed the document and that the latter answered the question in the affimative. 
Their evidence, even if accepted, would only show that they were present when Hajee 
Ahmed Batcha admitted execution before the registering officer. ‘There is no evi- 
dence to show that Hajee Ahmed Batcha made any personal request to the identi- 
fying witnesses to attest the document. It cannot be said on the evidence that they 
have received from the executant a personal acknowledgment of his signature 
although it might be that they heard him acknowledging execution to the registering 
officer. The evidence of P.Ws.°2 and 3 does not show that they had any animus to 

‘attest. P.W. 3 merely stated that the registering officer asked them (identifying 
witnesses) to sign. That would indicate only that they affixed their signatures for 
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the purpose of identification rather than with a view to attest. They cannot, there- 
fore, be regarded as attesting witnesses to the document. 


Learned counsel for the respondent requested us that an opportunity might 
be given to the latter to re-examine the registering officer as well as the identifying 
witnesses for finding out whether they had the intention to attest, while affixing 
their signature to the registration endorsement. We cannot accede to that re- 
‘quest. In view of the categorical statements made in the evidence a remand at this `’ 
stage would only tempt the parties to procure if possible perjured evidence. 


Mr. Champakesa Ayyangar, learned counsel for the respondent, then con- 
tended that even if the security bond is held to be invalid for want of proper attes- 
tation, the decree in the suit should be held to create a charge over the properties 
which were ultimately brought to sale. It must be remembered that C.S. 
No. 56 of 1953 was a suit for recovery of a sum of money. No relief by way of en- 
forcing a charge or mortgage was prayed for in the suit. Indeed Abdul Jabbar 
Sahib had no charge over the properties securing the amount due to him before 
instituting the suit. Secondly, the properties covered by the security bond, 
which are referred to in the decree, are all situate outside the original jurisdiction 
of this Court and it would not be competent for the plaintiff to institute a suit 
claiming relief against those properties in this Court. It is apparent from the judg- 
ment in the case that reference to a charge was introduced by a side wind as it were. 
The learned Judge Ramaswami, J., who disposed of the suit, added at the end of his 
judgment the following words: 


“ It is stated that the defendants have executed a security bond in respect of their immovable 
aay Baty when they obtained leave to defend and this will stand enured to the benefit of the decree- 
older as a charge for the decree amount.” 
‘The matter was posted to be spoken to again on 25th March, 1954 when the learned 
_Judge stated : 


“ Time for payment till goth Apiil, 1954 with hberty to apply for the appointment of commis- 
-sioners for sale of property if payment is not made.” 


Balakrishna Ayyar, J., held that in making this order the learned Judge could not 
have intended to grant a relief which was not even asked for in the plaint and that 
his intention must have been only to declare the existence of the charge created 
by the security bond and that therefore if the security bond was invalid for any 
reason, the plaintiff would have no higher right by virtue of the decree which did 
not itself create the charge. We agree with the view of the learned Judge. Our 
reasons are : Clause (3) of the decree is not happily worded. It is more consistent 
-with the view that it was the bond that was to operate for the benefit of the plaintiff 
than with a charge being created by the decree. In our opinion, the ambiguity 
in clause (3) can be resolved by a reference to the judgment in the context of the 
admitted fact that no relief was prayed for in the plaint in respect of the properties 
-given as security, and no relief by way of creating a charge can be given by this Court 
over immoveable properties which are not the subject-matter of the suit and which 
-are situate outside the city of Madras. Learned counsel for the respondent pee 
‘considerable reliance upon clause (4) of the decree which gave the plaintiff liberty 
to apply for sale of the properties specified in clause (3). Clause (4) is only conse- 
‘quential upon clause (3). If under clause (3) of the decree there is no charge 
created by Court over the properties, clause (4) cannot be construed as giving one. 
In our opinion, the decree should be construed as containing nothing more than 
.a recital of the fact of there having been a security bond executed in favour of the 
plaintiff by the defendant, which was to enure for the benefit of the former in case 
there was default in the payment of the decree amount. ‘Therefore if the security 
‘bond fails for any reason, clauses (3) and (4) of the decree cannot by their own force 
amount to the creation of a charge over the properties so as to enable the respondent 
to claim priority in respect of the proceeds of the sale realised in execution of his 
‘decree. Learned counsel for the appellants contended that even if the decree were 
to be construed as creating a charge, it would be void having regard to the fact that 
this Court would have no jurisdiction over properties situate in the moffusil : vide 
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clause 12 of the Letters Patent. In the view we are taking in regard to the cons- 
truction of the decree, it is not necessary to determine the question whether if the 
decree were construed to be one creating a charge over immoveable properties it 
would be valid. Even if the decree were held to be invalid,.a further question would 
arise whether it would be competent for this Court, which is now concerned with 


the appeals from a judgment in execution proceedings, to hold that the decree is 
void. 


For the reasons already given by us, we are of opinion that the security bond 
executed on 26th March, 1953 by Hajee Ahmed Batcha in favour of the Registrar 
of this Court was not validly executed, in that it failed to conform to the provisions 
of the Transfer of Property Act and that the sale in execution of the decree in CS. 
No. 56 of 1953 can be regarded only as a sale in execution of a money decree and’ 
that the decree-holder Abdul Jabbar Sahib would be bound to share the proceeds 
of the sale along with the other decree-holders who had obtained decrees against 
the same judgment-debtor and whose execution petitions have been pending in this. 
Court before the receipt of the assets, 


The appeals succeed and are allowed with costs in O.S.A. Nos, 65, 70 and 71 
of 1956, here and before the learned Judge. (Advocate’s fee one set). 


R.M. Appeals allowed. 





[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMACHANDRA Iyer, MR. JUSTICE JAGADISAN AND 
MR. JUSTICE SRINIVASAN. 


Balakrishna Mehta Appellant * 
v. 
The Corporation of Madras Respondent. 


Madras Town Planning Act (VII of 1920), sections 27 (1)(d) and 29—Scope of—Liability to betterment 
contribution and fixation of market value on the date of section 12 notification—Arbitrator is the authority to deter- 
mine—Decision of the Arbitrator—Finality—Civil Procedure Code (V of 1908) section o—Civil Courts—Exelusion 
of Jurisdiction. 

On the two vital questions that affect the liability of the owner of the property affected by the 
making of the scheme viz.. the liability of the property for betterment contribution and fixation of its 
market value as on the date of notification under section 12 of the Madras Town Planning Act, the 
Act provides a special machinery. An arbitrator is appointed to determine these two questions and 
subject to an appeal 'from his decision to the District Judge or the Chief Judge of Court of Small Causes 
as ihe case may be the decision of the arbitrator under section 27 (1) (d) is declared to be final by sec- 
tion 29 (2) of the Act. 


The scope of the arbitrator’s duties in this regard is not a mere geographical delineation of a 
property in relation to the scheme but the factum of its liability to contribute to the cost of the scheme 
by way of betterment tax, and that liability is under the terms of section 27 (1) (d) itself related to sec- 
tion 2g which refers to the increase in value or the likelihood of the increase in value of the property 
-by the making of any town planning schemc. 


When once the liability of the property to betterment contribution has been decided by the 
Arbitrator, the statute leaves the subsequent actual valuation of the properties to the Corporation 
or the Municipal Authorities to be dealt with in the same manner as property tax assessments with 
the usual rights such as revision and appeal to the party aggrieved. 


The appointment of an arbitrator for determining the claim whether there is an increase in value 
or the likelihood of increase in value and the finality attached to that award subject only to the right 
of appeal provided, and the statutory declaration in effect with regard to the subsequent valuation 
that any increase in value is the result of the making of the scheme, precluding the claim that the 
increase in value is due to circumstances other than the making of the scheme, and the provision made 
for fixing subsequent valuation with the rights of revision and appeal as in the case of assessment of 
property tax, have the effect of ousting the Jurisdiction of Civil Courts. 


ss eae is a clear distinction found in the Act between the making of the scheme and the execution 
ereof. 


Madura Municipality v. Muthuswami Chetitar, (1954) 1 M.L.J. 215: LL.R. (1953) Mad. 1204 
Overruled. 
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Appeal against the decree of the City Civil Court (IV Assistant Judge), Madras 
dated 29th September, 1956 and passed in O.S. No. 1486 of 1954. 

M. Ranganatha Sastri, M. V. Kapali Sastri and S. Bhaskaran, for Appellant. 

T. Chengaloarayan and Messrs. John and Row, for Respondent. 


This Appeal came on for hearing before Rajamannar, C.J. and Veera- 
swami, J. who made the following Order of reference delivered by 


Rajamannar, C.J.—The main point in this appeal appears to be covered by 
the decision of a Bench of this Court in Madura Municipality v. Muthuswami Chettiar}, 
‘But in our opinion this decision prima facie requiries re-consideration. 

In 1934 there was a notification under section 12 of the Madras Town 
planning Act requiring the Corporation of Madras, the respondent, to pre- 
pare, publish and submit for their sanction a draft scheme in respect of certain lands 
in the Thousand Lights area. The Corporation of Madras accordingly submitted 
-a scheme which was sanctioned by the Government and published in the Gazette 
‘on 7th July, 1941. An arbitrator was appointed by the Government as provided 
in the Act. The Corporation made a claim before the arbitrator under sections 
23 and 24 of the Act claiming that the property in suit was liable to 
betterment contribution and that in their opinion the market value of the property 
on the date of the notification was a particular amount. The claim was considered 
by the arbitrator under section 27 of the Act and he made an award on 26th August, 
1945 which was served on the appellant on 3rd September, 1945. The arbitrator 
decided (1) that the suit property was liable to betterment contribution and (2) 
that the market value of the property was Rs. 1,500 per ground. The plaintiff 
preferred revision petitions to the Commissioner and appeals to the Council but 
did not obtain any relief. Thereupon the Commissioner issued a demand on the 
plaintiff for payment of the contribution. ‘This led to the filing of a suit which was 
also of no avail. The plaintiff was therefore compelled to pay a sum of Rs.7,613-9-9 
under protest. He then filed the suit out of which this appeal arises for 
a declaration that the levy of betterment tax was illegal and for a refund of a sum 
of Rs. 7,613-9-9 already collected as betterment tax and for an injunction restraining 
the defendant from taking out distress applications to compel the plaintiff to pay 
the betterment tax in future. The learned City Civil Judge before whom the suit 
was filed held that there was no justification for the Corporation to levy betterment 
tax for the suit property. Nevertheless he dismissed the suit because he held that 
the only remedy open to the plaintiff was to file an appeal against the award 


of the arbitrator. Asno such appeal was filed, the award of the arbitrator 
‘became final and therefore the suit did not lie. 


The decision of the question which arises in this appeal, namely, whether the 
award of the arbitrator under section 27 is final and whether the Court is precluded 
from dealing with the question whether a particular property is or is not liable to 
betterment contribution depends upon the construction mainly of section 27 read 
with section 23 of the Act. Section 23 runs thus: 

“ Where by the making of any town-planning scheme (the value of any pro 
-or is likely to increase), the municipal council, if it makes a claim for the purpose within the time (if 
-any) limited by the scheme, (not less than three months) after the date of publication of a notification 
of the (State Government) sanctioning a scheme under section 14, shall be entitled to recover from the 
-owner of such property an annual betterment contribution for such term of years and at such uniform 
percentage of the increase in value not exceeding ten percentum as may be fixed in the scheme. . |” 
Section 24 lays down the principles according to which the betterment contribution 
has to be calculated. Section 25 declares that the betterment contribution shall be 
a first charge on the property on which it is due, subject to the prior payment of 
land revenue and sub-section (2) of section 25 provides for making rules for the asses- 
sment and collection of the betterment contribution, and subject to such rules the 
Corporation shall have the same powers and adopt the same procedure for the 
assessment and collection of property tax. Section 26 confers a power on the 
owner of a property to object to the amount of contribution on the ground that 


p has increased 
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the market value estimated in clause (b) of section 24 is excessive. Section 27 
enumerates the duties of the arbitrator appointed by the Government. Clause- 
(d)of sub-rule (1) of section 27 is material. That clause runs in the following terms : 

“To determine, in 1eference to the claims made, the propeities which are liable to the better- 

ment contribution under section 23 and estimate and record their market value at the date of the 
notification under section 10 or section 12, as the case may be, in accordance with the provisions of © 
clause (a) of section 24.” 
Section 28 enjoins the arbitrator to give notice of the proceedings and conduct 
them in the prescribed manner and communicate his decision to the parties con- 
cerned. He 1s invested with all the powers of a Civil Court under the Code of 
Civil Procedure, 1908, for the purpose of taking evidence on oath and of enforcing 
the attendance of witnesses and compelling the production of documents and material 
objects. Section 29 provides an appeal by any party aggrieved by the decision 
of the arbitrator under clause (c) or clause (d) of sub-section (1) of section 27 to- 
the District Judge concerned in cases arising outside the City of Madras and to 
the Chief Judge of the Court of Small Causes in cases arising in the City of Madras. 
Section 29 (2) expressly says: 

“ The decision of the arbitrator under clause (c) or clause (d) of sub-section(1) of section 27 and, 
when an ape has been preferred under sub-section (1), the decision on such appeal shall be read 
as part of the scheme sanctioned under section 14 and shall be final and binding on all persons. ” 

We are clearly of opinion that under section 27 the arbitrator is entrusted with a 
twofold duty, namely (1) to determine in reference to the claim made by the Corpo- 
ration whether the property is liable to betterment contribution under section 23. 
and (2) estimate the market value of the property in accordance with clause (a) 

of section 24. The first duty is to determine the lability of the property under 

section 23. When we turn to section 23, it is clear that the liability depends. 
only on the satisfaction ofone requirement, namely, thatthe valueofthe property 

concerned has increased or is likely to increase by the making of any town-planning 
scheme in that area. What the arbitrator has to decide is whether the value of 
the property has so increased or is likely to increase. If the arbitrator is convinced 

that the condition is fulfilled, he will hold that the property is liable to betterment 
contribution under section 23. ‘This determination is entirely different from his 
determination of the market value according to the latter part of the clause. Rule 
55 (1) supports the view that we have taken. It runs thus: 


‘Where a scheme provides for the levy of a betterment contribution, the Council shall, withim 
the time, if any, limited by the scheme, file before the arbitrator a claim in Form No. 20.” 


Sub-rule (2), equally clearly defines the scope of the enquiry as embracing two 
matters, namely, (1) the liability of the land to a betterment contribution and 
(2) the value of the land on the date of the notification under section 10 or under 
section 12. Form 20 which is the prescribed form in which a claim for betterment 
contribution should be made by the Corporation or Municipal Council places the 
matter beyond doubt. The material portion of it is as follows :— ; 


“ I am desired by the Council to state that the properties described in column (2) of the statemen 


below are increased in value or are likely to increase in value by the making of. . . . . . town 
planning scheme, that the Council is entitled under clause. . . . . % . of the scheme to- 
recover Betterment contributions from the owners thereof at the rates and for the term fixed therein 


OM E E I hereby request that you will be pleased under section 27 to determine the- 
market value of each property on the date of the notification referred to above. ” 

The scheme of the Act appears to be to vest in the arbitrator the jurisdiction to- 
decide with reference to a property whether it is or is not liable to betterment con- 
tribution and that liability cannot be determined without deciding the question 
whether or not the said property has increased or 1s likely to increase in value .by 
reason of the scheme. 


The decision in Madura Muntcipality v. Muthuswami Chetitar1, is based on the 
assumption that there is no provision in the Town Planning Act as to who should 
decide the important question whether any property has increased in value or is 
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likely to increase in value by the making of any Town Planning Scheme (vide page 
224). Of course, if this be so, the Civil Court will undoubtedly have jurisdiction 
to go into the question. But with great deference to the learned Judges we think 
this is an unwarranted assumption. Section 27, sub-section (1) (d) read with section 
23 appears to us to be conclusive in the matter. The arbitrator is the authority to 
decide this important question. As we are inclined to dissent from the fundamental 


basis of the earlier decision, the only course is to refer the appeal to the decision of a 
Full Bench. 


In pursuance of the above order of reference the appeal came on for final 
hearing before the Full Bench (Ramachandra Iyer, Jagadisan and Srinivasan, JJ.) 


The Judgment of the Full Bench was delivered by 


Srinivasan, 7.—When this appeal came up for hearing before the Division Bench,. 
the learned Judges felt that the ealier decision of this Court in Madura Munetpality- 
v. sluthuswamt Chettiar+, took a view of the provisions of the Madras Town Plan- 
ning Act which they were inclined to dissent from. Accordingly, this appeal has. 
been posted before this Full Bench for disposal. 


The principal question that arises in this appeal is whether the civil Court has 
jurisdiction to go into the question of the increase in value or the likelihood of 
increase in value of any properties involved in a town planning scheme by the mak- 
ing of that scheme. Even at the outset we may preface our discussion by stati 
that the Division Bench which decided Madura Muncipality v. Muthuswami Chettiar, 
held that there is no provision in the Town Planning Act as to who should decide 
the important question whether any property has increased in value or is likely: 
to increase in value by the making of the town planning scheme. It was upon this. 
aspect of the matter that the Judges who have referred this appeal were inclined 
to differ from the learned Judges who decided Madura Municipality v. Muthuswami 
Chettiar1. ‘The point that therefore arises for decision at present is whether the Act 
does or does not contain any provision as to the determination of the increase- 
in value or the likelihood of increase in value as a result of the making of the town 


planning scheme. 


For purposes of completeness, we would like to set out the facts leading to this. 
appeal. In pursuance of the provisions of the Madras Town Planning Act, a 
draft scheme, known as the Thousand Lights Area Town Planning Scheme, was. 
prepared by the Corporation of Madras. As required by section 14 of that Act, 
this scheme was sanctioned by the State Government and was duly published in 
the Fort St. George Gazette, under section 14 (5) of the Act. An arbitrator was. 
appointed to perform the functions specified in section 27 of the Act. It was pro- 
vided by clause 22 of the scheme that “‘ claims for betterment contribution under 
section 23 of the Act shall be submitted to the Arbitrator within two years of the 
date of the scheme.” It was further provided that the contribution may be levied 
for a term of 20 years at a uniform rate of 72 per cent of the increase in value calcu 
lated in accordance with the provisions of the Act. In due course, the Corporation 
preferred a claim before the Arbitrator under section 23 of the Act claiming that 
the properties covered by the scheme had increased or were likely to increase in 
` value by the making of the town planning scheme. As required by Form 20, 
prescribed under the rules framed by the Government, they also specified in their 
application the valuation of the properties as at the date of the publication of the 
notification under section 12 of the Act. The Arbitrator gave his decision and in so 
far as the properties concerned in this appeal are concerned, he held that they were 
Jiable for the betterment contribution under section 23 of the Act and he also re- 
corded the market value of these properties at the date of the notification under 
section 12. It may be mentioned at this stage that though the other property 
owners, in respect of whose properties also claims for betterment contribution had 
been made by the Corporation, appear to have appealed under section 29 of the 
Act against the decision of the Arbitrator, the appellant before us did not adopt 
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that course in respect of the determination by the Arbitrator relating to his pro- 
perties. In October, 1948, the Corporation made demands for betterment con- 
tribution on the basis of the increase in value of these properties over their value as 
on the date of the publication of notification as determined by the Arbitrator. 
The appeallant preferred revision petitions to the Commissioner and on the dís- 
missal of those revision petitions, he preferred appeals to the Council. Those 

ppeals were also dismissed. It is stated in the plaint that on fact of demands 
issued by the Corporation, a sum of Rs. 7,613-9-9 had been collected from the 
appellant and that further demands to a like amount are still pending against him. 
At this stage the suit was filed contending that the suit properties derived no amenity 
‘or benefit of any kind whatsover from the making of the town planning scheme and 
that the proceedings under the Act leading to the levy of the betterment contribu- 
tion and the collection thereof are all illegal and ultra vires. It was claimed also 
that any increase in the market value of the properties subsequent to the date of 
the notification under section 12 of the Act was due to the situation of the property 
‘on the Mount Road and not at all the result of the notification of the properties in 
the town planning scheme. On these averments the suit was laid for a declaration 
that the suit properties are not liable to the levy and for the recovery of the amounts 
-so far levied and collected. 


The only contention of the defendant that we need consider is that the Civil 
-Court has no jurisdiction, the Act having provided otherwise for the purpose of 
the determination of the points in controversy. In effect, therefore, the question 
resolves itself into one of determining whether the decision of the Arbitrator under 
section 27 (1) (d) of the Act is final, and whether the Civil Court is precluded from 
.dealing with the question whether any particular property is or is not liable to 
betterment contribution. 

The learned Judge of the City Civil Court came to the conclusion that in his 
opinion the increase in the value of the properties in question was not due to the 
making of the town planning scheme and that such increase was attributable to 
‘other extraneous circumstances and that the Corporation had no justification 
to levy betterment tax; he nevertheless held that the decision of the Arbitrator 
-in this regard had become final and that the suit is not maintainable. He dis- 
tinguished the decision in the Madura Municipality v. Muthuswami Chettiar!, on the 
facts as he thought that in that case, the learned Judges were of the view that the 
Arbitrator had failed to perform the duty cast upon him, viz., the determination 
-of the question whether or not the property had increased or was likely to increase 
in value. He concluded that the Civil Court had no jurisdiction and dismissed 
‘the suit. 

If we may say so with respect, the order of the referring Bench sets out the several 
-provisions of the Act which alone require to be considered in this connection. 
‘Nevertheless, in view of the fact that we have to examine the correctness or otherwise 
of the decision in Madura Muncipality v. Muthuswami Chettiar, we have to examine 
-the relevant provisions of the Act. 


We may start at the stage where the draft scheme submitted by the Corpora- 
tion is approved by the State Government. Section 14, sub-section (6), states : 

“A notification "published. under sub-section (5) shall be conclusive evidence that the scheme 
"has been duly made and sanctioned. The scheme shall have effect from the date of publication ofsuch 
notification and the execution of the scheme shall be commenced forthwith.” 
“This provision makes it clear that the scheme becomes effective from the date of 
the publication ; that is to say, the consequences of the making of the scheme are 
not dependent upon the execution of the scheme. ‘This inference derives support 
from section 20 of the Act which provides that any person whose property is in- 
juriously affected by the making of a town planning scheme shall be entitled to 
‘obtain compensation in respect thereof from the Municipal Council. There is 
also the further provision under section 22 (a) which renders it possible for the 
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Municipal Council to apply for the withdrawal or notification of all or any of the 
Provisions of the scheme, in any case where a person making a claim under section 
20 of the Act obtains an award of compensation. These incidents refer to a stage 
before the actual execution of the scheme is undertaken. There is accordingly 
a clear distinction found in the Act between the making of a scheme and the execu- 
tion thereof. We make particular reference to this feature for the reason that 
in the decision Madura Municipality v. Muthuswami Chetuar}, there appears to be a 
suggestion that the increase or the likelihood of an increase in the value of the pro- 
o affected by the scheme depends exclusively upon the execution of the scheme 
atsell. 

Under section 27 (1) (a), the appointment of an Arbitrator is provided for. 
In so far as they are relevant to the present appeal, his functions are set out in sub- 
‘section (1) (d) of that section in these terms : 

“ To determine, in reference to the claims made, the prope: ties which are liable to the betterment 
«contribution under section 23 and estimate and record their market value at the date of the notifica- 
tion under section 10 or section 12 as the case may be in accordance with the provisions of clause (a) 
of section 24.” 

‘The Arbitrator is thus entrusted with two duties: (1) the determination whether 
any property is liable to betterment contribution under section 23 and (2) to estimate 
the market value of that property in accordance with clause (a) of section 24. 
“Turning to section 23, it is seen that the Corporation is entitled to make a claim 
for betterment contribution “‘ where by the making of any town planning scheme, 
the value of any property has increased or is likely to increase”. What therefore 
the Arbitrator 1s ed upon to decide is whether the property in question has 
either increased in value or is likely to increase in value by the making of the scheme. 
‘The two alternatives relating to the increase in value appear to have been designedly 
put in. It is possible that by the very fact that a town planning scheme envisaging 
the provision of better amenities and facilities to the residents of the locality had 
been sanctioned and was to be put into effect might increase the value of the pro- 
perties. It is true that till the scheme is actually executed and the amenities are 
in fact provided, such increase might be only on a speculative basis. It is clearly 
to cover this potential increase in value that the expression ‘‘or is likely to increase” 
has been included in this section. ‘There may also be other cases where even by 
the date when a claim is put in by the Corporation (the scheme in the present case 
gives a period of two years from the date of the publication for the filing of the claim) 
the concerned properties might actually have appreciated in value. While in the 
one case the Arbitrator would very likely have evidence of an actual increase in value 
of the property as a result of the scheme, in other cases the potentiality of the 
improvements intended to be executed might reasonably lead to the conclusion that 
the properties were certainly likely to increase in value. In any event, the Arbitra- 
tor is at that stage called upon to decide whether the property has so far increased or 
is likely to increase in value. If he comes to either of these conclusions, he is competent 
to say that those properties are liable for the betterment contribution. There is 
no other condition which he is called upon to consider. Indeed, in Form 20, framed 
under rule 55 (1) of the Madras ‘Town Planning Rules, the claim put in by the Corpo- 
ration gives clearer expression to the content of section 23 in this regard. At this 
stage it is only a claim that is made by the Corporation, and in this form the Corpora- 
tion states that the properties are increased in value or are likely to increase in value 
by the making of the scheme, that the Council is thereby entitled to recover better- 
ment contribution from the owners in accordance with the provisions of the scheme, 
and requests the Arbitrator to declare the liability of the properties for betterment 
contribution and to determine the market value of each property on the date of the 
notification under section 12. It seems clear to us that even the mere likelihood of 
an increase in the value of the properties as a consequence of the making of the 
scheme is sufficient, if the Arbitrator is so satisfied, to entitle him to declare that the 
properties are liable for the betterment contribution. We may point out that in this 
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‘Raryscase it was represented to us at the Bar that out of the several properties that 
were so dealt with by the Arbitrator, some were held not liable to betterment contri- 
bution on the ground that they were not likely to increase in value as a result of the 
making of the scheme. It is also not denied that some of the other property owners 
affected by the scheme in a like manner appealed against the decision of the Arbitra- 
tor under section 29 of the Act, and succeeded in establishing before the Appellate 
Court that their properties were not liable to increase in value. We refer to this 
feature, viz., that the decision -is:that of the Arbitrator subject to an appeal under 
section 29 of the Act and not any decision of the Council of the Corporation regarding 
the likelihood of increase in value ; for we find that the learned Judges who decided. 
Madura Municipality v. Muthuswami Chettiar, observed in more than one place that 
it,is the Municipal Council that decided this question. 

v. © We accordingly reach the position that in a case where the scheme has not beer 
put into execution, the determination. of the Arbitrator under section 27 (1) (d) 
of the Act results in this. He decides that the property is likely to increase in value 
by the making of the scheme and consequently is liable for the betterment contribu- 
tion. He also estimates and records the market value of the property as on the date 
of the notification under section 12 of the Act. In fixing that value, under sec- 
tion 24 (a) of the Act, the Arbitrator is bound to ignore any improvements con- 
templated” in the schemiė' ; that is tó say, the value of that property has to be esti- 
mated on the basis that there was no scheme to be put into effect. What follows 
thereafter relating to the actual levy and collection of the contribution is no part of 
the functions of the Arbitrator. It is necessary now to set out the manner in which 
this levy is made. 

nor, Section 24 (b) provides that in each of the financial years following that it 

Which the scheme takes effect, the market value of each property liable to pay the 
contribution shall be estimated by the Chairman. Sub-clause (d) lays down that if 
in any financial year the market value estimated as above exceeds the market value 
recorded by the Arbitrator, the Municipal Council shall levy a betterment contri- 

bution on the difference according to the percentage fixed in the scheme. Section 

"25 (2) (a) is important, and it is set out in extenso: 

Lay), “ The State Government may make rules for the assessment and collection of the betterment 
contribution, and subject to such rules (1) the Chairman shall have the same powers and shall adopt 
the same procedure for the assessment and collection of the betterment contribution as he has for the 
assessment and collection of the pioperty tax; (2) persons affected shall have the same right to receive 

notice of assessment and to object to the assessment and to appeal in respect thereof as they have m 
ed ea of the property tax ; and (3) decisions on appeal shall to the same extent be final and con- 

usive. 

The rules under the Madras Town Planning Act give effect to this provision contained 
in section 25 (2) (a) and provide for revision petitions against the assessment to 
betterment contribution. in- any, year, for the disposal of such petitions and for 
appeals from the decisions of the Commissioner of the Corporation of Madras to the 
Council. It is important to notice that in so far as the levy of the betterment 
contribution is concerned, it is placed in the same position as property tax and 
both the Council and the persons affected are given the same rights as they have in 
respect of the assessment, levy and collection of the property tax. We once again 
emphasise that in so ‘far as the actual levy and collection of the betterment tax js 
concerned, the Arbitrator appointed under section 27 has no longer any part to 
play. | 

On a consideration of these provisions, it seems abundantly clear that on the 
two vital questions that affect the liability of the owner of the property affected 
by the making of the scheme, viz., the liability of the property for betterment con- 

“tribution and fixation of its market value as on the date of the notification under 
section 12 of the Act, the Act provides a special machinery. An arbitrator is 
appointed to determine these two questions, and subject to an appeal from his 
decision to the District Judge in cases arising outside the City of Madras, or the 
Chief Judge of Court of Small Causes in cases arising in the City of Madras, the 
L Sis he nn ne a 
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decision of the Arbitrator under section 27 (1) (d) is declared to be final by section 
29 (2) of the Act. Prima facie, therefore, where the scheme of the Act vests! the 
jurisdiction for the determination of certain questions to a special authority and 
declares further that the decision of that authority shall be final and binding on 
all persons, the conclusion seems to be irresistible that the Civil Court’s jurisdiction 
to entertain the very same questions is'taken away. The learned Judges who decided 
Madura Municipality v. Muthuswami Chettiar}, appear to- have been inclined to the 
view that the Act contained no provision to deat with the question whether any 
property has increased in value or is likely to increase in value by the making of a 
town planning scheme; and the absence of any provision to deal with a case where 
a person was injuriously affected led them fo hold that the Civil Court must neces- 
sarily have jurisdiction. We have accordingly to examine the reasoning of the 
learned Judges at some length to determine whether the conclusion that they rea- 
ched is supported by the provisions of the Act. 


Mr. Ranganatha Sastri, for the appellant in seeking to support the. conclu- 
sion reached in Madura Municipality v. Muthuswami Chettiar}, argues that what the 
Arbitrator is called upon to do under section 27 (1) (d) is not to determine whether 
the making of the scheme has resulted in the increase of the value of any properties 
or in the likelihood of such an increase of value, but only to set out which properties 
are geographically affected by the scheme. We are unable to accept this inter- 
pretation of the relevant provision. In terms, section 27 (1) (d) directs the Arbi- 
trator to determine the properties which are liable for the betterment contribution 
under section 23. Section 4 of the Act which prescribes the matters that may be 
dealt with in the scheme provides for the laying out of the land as building sites or 
for,any purposes mentioned in the section, the construction, extension or alteration 
of streets or roads, the re-distribution of boundaries and re-constitution of plots 
belonging to owners of properties comprised in the scheme, Bilas of one such 
as transport, water supply, laying drainage, etc., the acquisition of any within 
the area included ia the iene and such other objects. Section 5 which deals 
with the re-construction of plots provides for the transfer of ownership of one plot 
to any person dispossessed of land in furtherance of the scheme and the alteration 
of boundaries of plots. It is clear therefore that the properties comprised in any 
scheme stand to be affected both to the advantage and the disadvantage of their 
owners in the sense that while the provision of various hitherto non-existent facili- 
ties would conduce to the better enjoyment of their properties, in other instances, 
the property owners might be deprived of their properties by the acquisition for 
purposes of laying out roads and the like, or even by a reduction in the size of their 
properties. It is for purposes that have been briefly set out above that the State 
Government requires the Corporation to prepare and publish the draft scheme 
““ as respects any land in regard to which a town planning schemié may be made.” 
‘Section 13 which sets out what details should be contained in any draft scheme 
specifies that the ownership of all lands and buildings in the area to which the scheme 
relate should be set out in the draft scheme. It is clear therefore that'bot at the 
time of the publication of the draft scheme under section 12 of the Act and the 
subsequent publication of the notification under section 14 (5) of the Act, the scheme 
clearly sets out what are the properties in the area to which thé scheme relates, 
the proposed lay-outs and the alteration of the boundaries of the properties of the 
several owners and such other features. It should, therefore, follow that the scheme 
as published determines effectively the nature, extent and identity of the properties 
which are affected by the scheme. Indeed, in the very notification relating to the 
present scheme that has been placed before us, the schedule thereto sets out the 
various door numbers, survey numbers and subdivisions, the extents, theinames 
of the owners, the description of the property and other details under the heading 
“‘Qwnership and extent of the land included in the Scheme.” That being the case, 
we are wholly at a loss to appreciate the argument advanced by Mr. Ranganatha 
Sastri that the direction contained in section 27 (1) (d) of the Act calling upon the 
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Arbitrátor to determine the properties which are liable for the betterment contribu- 
tion is nothing more than a geographical determination of the properties which are 
affected by the scheme. Such a geographical determination has already been made 
and hardly requires the appointment of an Arbitrator. On the other hand, it is 
clear that the appointment of an Arbitrator is made mandatory upon the State 
Government in cases “‘if so required by the Council or any person interested in the 
scheme”, The duty cast upon the Arbitrator under section 27 (1) (d) is to determine 
the liability for betterment contribution in reference to the claims made by the 
‘Corporation or the Council, as the case may be. In the performance of these duties, 
the Arbitrator has been conferred with. all the powers of a Civil Court for the purpose 
of taking evidence on oath, enforcing the attendance of witnesses and compelling 
the.production of documents. His decision is subject to an appeal under section 29 
of the Act. In view of all these features, it seems to us to be quite clear that the 
determination of the liability of the properties for betterment contribution is on the 
basis of a claim made by the Corporation and objection thereto by the owner of the 
property affected by the claim ; the determination is certainly of a quasi-judicial 
nature, subject to appeal to the Court of Small Causes. ‘There is no doubt, therefore, 
that the scope of the Arbitrator’s duties in this regard is not a mere geographical 
delineation of a property in relation to the scheme but the factum of its liability to 
contribute to the cost óf the scheme by way of betterment tax, and that liability is 
under the terms of section 27 (1) (d) itself related to section 23, which refers to the 
increase in value or the likelihood of the increase in value of the property by the 
making of any town planning scheme.: 


na. In Madura Municipality v. Muthusami Chetitar?, a town planning scheme was 
‘sanctioned by the Government on the 21st April, 1943. On the filing of claims by 
the Municipal Council, an Arbitrator was appointed and in respect of the properties 
concerned in the suit which gave rise to the decision, he declared that they were 
liable for betterment tax. He also fixed the value of the properties as on the date 
of the notification under section 12 of the Act. In pursuance of the further provisions 
‘of the Act, the Municipal Council purported to value the properties at the commence- 
ment of each succeeding financial year and sought to levy betterment tax in accor- 
dance with the percentages fixed in the scheme. The usual revisions to the Gommis- 
sioner and the appeals to the Council failed. The suit was laid alleging that the 
proceedings under the Town Planning Act were illegal, void and ulira mres, as no 
increase or likelihood of increase in value of the suit properties could he stated to 
have been due to the making of the alleged scheme. The defence to the plaint was 
similar to that in the present case, viz., that the Arbitrator’s award had become final 
and that section 29 of the Act precluded the plaintiff from challenging the levy of 
betterment tax as not sustainable. The Subordinate Judge who heard the suit 
found in favour of-the plaintiff’s contentions, and against that, the matter came to 
the High Court in appeal. Basheer Ahmed Sayeed, J., set out the point that arose 
for consideration thus: 


“ What is the scope and the real implications of the awards made by the Arbitrator ?” 


After referring to sections 23, 24 and 27 of the Act, he said : 


“ This right of the Municipality to claim an annual betterment contribution is conditioned by 
what is stated in the first part of the section, viz., “ where by the making of any town planning scheme, 
the value of any property has increased or is likely to increase’. ‘The intention is that it is only when 
this condition is fulfilled that the Municipality becomes entitled to claim an annual betterment con- 
tribution from the owner of the properties included in the scheme. The Municipality therefore 
<an make a claim for betterment contribution from the owner of the property included in the scheme 
only if and when the value of the property included in the scheme has increased or is likely to increase 
by the’ making of any town planning scheme. In other words, if the value of any property has not 
increased or is not likely to increase, the Municipal Council concerned may not be entitled to make 
any claim in that and much fess to recover any annual betterment contribution from any owner 
of property included in any scheme. The right to recover betterment contribution could, therefore, 
arise only from the fact of the value of the property having increased or its being likely to increase by 
the making of the scheme.” 


1. (1954) 1 MLLJ. 215: LL.R. (1953) Mad. r204. 
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So far the learned Judge was only setting out what is contained in the section. Itself 
But he proceeded to say: 


“ Therefore, the fact whether any property has increased in value or is likely to increase in value 

by the making of any town planning scheme is the governing factor and that is what entitled the 
Municipal Council to recover the betterment contribution. But neither this section nor any other 
sections in the Town Planning Act make it clear as to who should decide on this important question. 
From the rules framed under the Town Planning Act, however, it is to be gathe that this fact is 
left to the decision of the Municipal Council and the discretion to make a claim or not on that basis 
seems also to be left to the Municipal Council. The scheme of the Act also seems to be that when the 
Municipal Council once comes to the conclusion that the value of any property has by reason of 
the making of the town planning scheme increased or is likely to increase, it can make a claim for the 
purpose of recovering an annual betterment contribution in accordance with the provisions made in 
the said scheme. After taking such a decision, then the Municipality has to make a claim for 
betterment contribution and when that claim is made, it is placed before the Arbitrator appointed 
under section 27 of the Act and that Arbitrator is then called upon to determine in reference to the 
claims made by the Municipality the properties which are liable to betterment contribution aad 
estimate and record the market value of the property at the date of the notification in accordance 
with the provisions of section 24 (a).”’ 
We may observe in passing that while the learned Judge correctly states the pro- 
position that the Municipal Council has to decide for itself whether it should make a 
claim or not make a claim for betterment contribution, the underlying suggestion in 
the above extract that that decision is final seems to be inconsistent with the position. 
which the learned Judge himself accepts, viz., that the Arbitrator has to determine 
with reference to the claims made by the Municipality the properties which are ' 
liable for betterment contribution. This is clear from what the learned Judge 
observes next : 

“ A reading of Exhibit B-6, which is an application made by the Municipal Council in the present 
case in Form 20. . . . . would clearly show that so far as the question of the properties having 
increased in value or their being likely to increase in value by the making of a scheme is concerned, 
the decision has already been made by the Municipal Council itself without reference to any other 
authority and thereupon the Council declares or claims that itis entitled under clause (22) of the 
scheme to recover the betterment contribution from the owners of the properties according to the 
terms and conditions laid down in the provisions of the scheme...... This application does not call 
upon the Arbitrator to decide on the question of the value having increased or not, but it takesfit for 
granted that the value has increased”’. 

In coming to the above conclusion, the learned Judge relies upon the wording , cpn- 
tained in Form 20, whereunder the Municipality, in putting forward the claim, 
states : 

“ I hereby request that you will be pleased under section 27 to declare the liability of these pro- 
perties for betterment contribution and to determine the market value of each property on the date of 
the notification referred to above.” 


If what the learned Judge meant to say was that in relation to the determination 
of the lability of the property for betterment contribution, the Arbitrator had no 
duty to perform, that matter having been already decided ‘by the Municipal Council 
and what all was left for the Arbitrator to do was to declare the liability as set 
out in the claim made by the Municipal Council, we must differ from that con- 
clusion. There can be no doubt in fact that the Municipality was only a claimant 
before the Arbitrator. It claimed that the properties included in the scheme had 
either increased in value or were likely to increase in value by the making of the 
scheme, and under section 23 of the Act it made a claim. How that claim has 
to be disposed of is found in sections 27, 28 and 29 of the Act. We must disagree 
with the view that under section 27 the Arbitrator had no power to examine the 
claim but was merely authorised to accept the claim and declare the liability of 
the property. The very fact that it was only a claim by the Municipality which 
could be objected to by the owner of the property, to whom notice had necessarily 
to be given under the provisions of the Act, indicates that this claim had‘to be 
examined by the Arbitrator and he had to decide whether the property in respect 
of which the claim was made had either increased in value or was likely to increase 
in value by the making of the scheme. That was not a matter which had been. 
decided by the Municipality. Nor does the Act contemplate the position that 
that matter was finally decided by the pee oe nothing for the deter- 
mination of the Arbitrator. 


- 
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. ‚Proceeding further on the same lines, the learned Judge, after referring to 
the-particular awards made by the Arbitrator in the case before the Bench, observed: 


“This award makes no reference to section 23 of the Act for the simple reason that 
the Arbitrator is not called upon to give any findings as to whether the properties have 
actually increased in value or not, or whether the Municipal Council is entitled to recover 
betterment contribution only on its proving that the value of the property belonging to 
the plaintiff and comprised in the scheme has increased or is likely to increase by reason 
of the making of the scheme. The Arbitrator presumably proceeds on the basis that it is 
not within his province to say whethét the title of the Municipality to recover betterment contri- 
bution is well-founded or otherwise, or whether it is based on the fact that the value of the properties 
has increased or is likely to increase by reason of the making of the town planning scheme, but merely 
gives the value of the property as on the date when the notification of the scheme was made under 
section 10 or section 12 of the Act, on the assumption that since the properties are included in the 
scheme and since a claim in respect thereof has been made, they are ‘ liable and bound to pay ” better- 
ment contribution. ...The question of the right of the Municipality to recover betterment contribution 
on proof of the value of the property comprised in the scheme having increased or is likely to increase 
by reason of the making of the scheme is, therefore, not one decided by the Arbitrator but 1s one about 
which the Municipal Council itself has come to a decision, and on that basis proceeds to lay its claim 
before the Arbitrator. To our mind, all that the Arbitrator does under section 27 of the Town Planning 
Act is not to decide the question that the value of the pro has increased or is likely to increase 
by reason of the making of the town planning scheme and that therefore the Municipal Council is 
entitled to levy betterment contribution, but merely to say that since the properties are included 
in the town planning scheme they are liable to betterment contribution, leaving it to the Municipal 
Council by implication to substantiate its right to recover such contribution by proving that the 
increase in value has been due to the making of the scheme. The most important and real thing 
that the Arbitrator is called upon to do under section 27 of the Act appears to be to fix the value of the 
property involved in the scheme as on the date of the notification of the scheme and to determine the 
Properties, that is, the particular items which are prima facie liable to betterment contribution by 
their being included in the scheme. To read anything over and above this, from the awards of the 
Arbitrator given under section 27 (1) (d) of the Act and not under section 23 would be wholly 
unwarranted and unjustifiable...............006 A 


It will be noticed that the last part of the above extract is more or less in tune with 
the argument advanced by Mr. Ranganatha Sastri that what the Arbitrator does 
is only to place a geographical limitation upon the properties affected by the scheme 
and nothing more. That argument has really very little to commend it. Nor 
are ‘we able to follow the line of reasoning which ignores the statutory duty cast 
upon the Arbitrator by the words of.section 27 (1) (d), that is, to determine in refe- 
rence to the claims made; for the learned Judge says that what the Arbitrator 
does under section 27 of the Act is not to decide the question that the value of the 
property has increased or is likely to increase. The further observation of the learned 
Judge that the awards were given under section 27 (1) (d) and not under section 23 
also appears, if we may say so with respect, erroneous and against the specific 
wording of the section. The section itself calls upon the Arbitrator to determine 
the properties which are liable to contribution under section 23, which latter 
section clearly specifies the condition whereunder any property would become so 
liable. Indeed, in the performance of the other part of his functions under section 
27 (1) (d), viz., to estimate and record the market value of the properties at the 
date of the notification under section 12, the Arbitrator is specifically directed. to 
ignore any improvements contemplated by the scheme and to estimate the value 
of the property without reference to such improvements. Taking the two together, 
the first part of section 27 (1) (d) makes it mandatory upon the Arbitrator to decide 
whether any property has increased or is likely to increase in value by the making 
of the scheme. The conclusion that has been arrived at to the contrary by the 
learned Judge as a result of his discussion which we have extracted above seems 
to derive no support whatsoever from any of the provisions of the Act. 


In fairness to the learned Judges who rendered the decision under reviews 
‘we must observe that they were to a great extent swayed by the undeniable fact 
that such betterment contributions are more often than not levied and collected 
notwithstanding that no improvement contemplated in the scheme has been actually 
executed. Basheer Ahmed Sayeed, J., observed that in the case before him the 
scheme had been prepared as early as 1937 and finally sanctioned only in 1943. 


“ Until the date of the suit which was in 1947 or even thereafter, none of the items of improve- 
ments or amenities provided in the scheme appear to have been actually brought into existence. No 
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eines Uta to have been spent on this scheme by the Madurai Municipality. There is nothing 
un in this for it is rarely that the aeo could command the resources to put throught 
the schemes they prepare and publish.” 
He also noticed that there was considerable ground for believing that the levy 
of the contribution for a long number of years would result in the contingency 
‘of the total contribution even exceeding the actual market value of the property. 
But what appears to have impressed the Judge even more was the circumstance 
that the subsequent annual valuations of the property..on.the basis of which the rele- 
vant contribution was levied and demanded for that year was not the subject- 
matter of any adjudication by the Arbitrator or any other authority. While we 
are fully alive to the fact that the levy of contribution is made in the years subse- 
quent to the notification under section 14 (5) of the Act and after the Arbitrator 
has made his award under section 27 (1) (d) of the Act, on the basis of the annual 
potential increase in the value of the properties in the majority of cases, that is to 
say, long before any of the amenities contemplated in the scheme have actually 
been executed in pursuance of the scheme by the Municipality or Corporation, 
we cannot ignore the circumstance that the statute does entitle the Municipality 
or the Corporation to make such a levy. We have earlier indicated that the mak- 
ing of a scheme is far different from putting a scheme into execution and indeed 
the two expressions ‘increase in value’ or ‘ are-likely. to increase in value’ fully: 
support the inference that even before the actual execution of the scheme, the 
properties are capable of a rise in value. The feature that the Corporation is 
enabled to collect betterment contribution even without executing any part of 
the scheme seems to have oppressed the learned Judge to a great extent. In so 
‘far as that aspect of the matter is relevant to the present appeal, we shall return 
to it later. i Dii 


The result of the discussion earlier is that so far as the determination of the question 
-whether any property included in the scheme has increased in value oris likely to in- 
crease in value is concerned it is a matter undoubtedly entrusted by the statute to 
the Arbitrator under section 27. Itis, therefore, incorrect to say that there is pọ 
machinery provided by the statute for the ascertainment of this fact. With respect, 
we are unable to agree with the proposition set out that no such machinery is 
‘designed and further that the Arbitrator’s functions under section 27 (1) (d) of 
the Act are confined only to his determination of the market value of the pro- 


perties at the date of the notification under section 12. dal 


Mr. Ranganatha Sastri has been at great pains to establish that while it may 
no doubt be true that the properties in question have appreciated in value and 
have been so appreciating in value from year to year, such appreciation is not due 
to putting into effect any of the contemplated amenities provided in the scheme 
but due to various other extraneous and even adventitious circumstances. Where 
the increase in value is attributable to such features, Mr. Ranganatha Sastrı claims, 
and perhaps with justice, that no betterment contribution should be levied on the 
basis of such increase in value. It is admitted that the properties are situate 
.on the Mount Road and though they are included in the area of the town planning 
scheme, he claims that the increase in the value is not due to the scheme. One 
is fully aware that during the post-war years, immovable properties have increased 
in value by leaps and bounds even in cases where they are not covered by any town 
planning scheme. It may not, therefore, be untrue to say that factually these 
‘suit properties owe their increase in value, partly at least to factors unconnected 
with the scheme. But we are reluctantly led to conclude that such a contention 


is not open to any party under the provisions of the Act. heb 
1 


In fixing the quantum of betterment contribution under section 24 of the 
Act the Legislature in its wisdom has provided that when once it has been decided 
‘by the Arbitrator under section 27 that a property included in the town planning 
scheme is likely to increase in value by the making of the scheme, the subsequent 
estimated market value at the commencement of each financial year shall be taken 
-as the basis for determining the quantum of the levy, that is to say, on the difference 
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between the market value recorded by the Arbitrator at the date of the notification. 
under section 12 and the value of the property at the commencement of any succeed— 
ing financial yeur, the betterment contribution according to the per centages fixed. 
in the scheme shall be levied. The underlying implication of the provision in this. 
regard found in section 24 is that any increase in value subsequent to the making 
of the scheme is attributable to the scheme and on that basis the levy of betterment 
contribution is provided. ‘There is to our minds what amounts to a statutory decla- 
ration that such an increase is due to the making of a scheme and that being so 
provided by the Legislature, it seems to us that it is not open to a party to claim 
that any part of the increase is attributable to reasons other than the making of 
the scheme. If any citizen is aggrieved with such a statutory declaration, unless 
he could attack it on constitutional grounds, his remedy does not le in the Courts. 
but elsewhere. 


The real question that arose for determination in Madura Munwipality v. 
Muthuswamt Chettiar’, and that arises here is with regard to the annual valuation 
made by the Corporation in accordance with section 24 for the levy of the better- 
ment contribution. As we pointed out earlier, in so far as such annual valuation 
is concerned, the Arbitrator has no part to play and the rights of any citizen aggrieved 
by such determination are provided for by section 25 (2) (a) whereunder better- 
ment contribution has been placed in the same position as property tax and the 
citizen has been given a right to receive notice, the right to object to the assessment 
and to appeal, as he has in respect of assessments to property tax. It is also laid 
down therein that the decisions on appeal in such cases would to the same extent 
as in respect of property tax be final and conclusive. ‘There is then a clear distinc- 
tion between the functions of the Arbitrator under section 27 of the Act and the 
subsequent assessment, levy and demand of betterment contribution by the Corpora- 
tion and the Municipal Council. The Arbitrator having decided the lability of 
the properties to betterment contribution, on the basis of his decision that the pro- 
perties have increased or are likely to increase by the making of the scheme, the- 
statute has left the further determination of the quantum to the Municipal or 
Corporation Authorities in the same manner as they make valuations of properties 
and assessments of property tax. In so faras the latter is concerned, any aggrieved 
party has all the rights and remedies open to him in challenging assessments to 
property tax. It was not argued before us that there is no machinery provided 
for the citizen to ventilate his grievances in that regard or that the Civil Court would 
have jurisdiction on the ground that there is no machinery provided in relation 
to property tax. When once the liability of the property to betterment tax has. 
been decided by the Arbitrator and the statute leaves the subsequent actual valua- 
tion of the properties to the Corporation or the Municipal Authorities, to be dealt 
with in the same manner as property tax assessments which they are entitled to. 
make with the usual rights such as revision and appeal to the party aggrieved, it 
is difficult to conceive how in laying down principles for the determination of these 
-questions the statute has failed to provide he machinery. 


In the view that we have taken of the relevant provisions of the Act and the 
conclusion that we have reached, it is hardly necessary for us to consider the wealth 
of authority that has been examined by the learned Judges in Madura Municipality 
v. Muthuswami Chettiar!, for supporting the proposition that the jurisdiction of the 
Civil Court to decide a question is not ousted where there is no machinery provided. 
for the determination of any such question in any relevant statute. We have found 
that the statute does provide the requisite machinery. We have seen that the statute 
provides also for an appeal from the decision of the Arbitrator and states in 
express terms that subject to such appeal, the decision of the Arbitrator shall be final 
and binding on all persons. The question then is whether these features are suffi- 
cient to indicate unmistakably the ouster of the jurisdiction of the Civil Court with. 
regard to the determination of such questions. 





I. (1954) 1 M.L.J. 215: I.L.R. (1953) Mad. 1204. 
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It would suffice to refer to a few general principles in answer to this question. 
It is perhaps a trite maxim to say that an ouster of the jurisdiction of the Civil Court 
cannot be lightly inferred. Unless the Legislature gives a clear expression of its 
intention to do so, the general presumption that established Courts of law have 
jurisdiction will prevail. But there exists a class of cases where an inference of 
this kind can and must be made. It would be sufficient to refer to a passage in 
Maxwell on Interpretation of Statutes, (Tenth edition), at page 129 :— 


“The matter is summarised by Willes, J., in Wolverhampton New Waterworks Co. v. Hawkesford! x 
* There are three classes of cases in which a liability may be established founded upon a statute. One 
is, where there was a ee existing at common law, and that liability is affirmed by a statute which 
ives a special and peculiar form of remedy different from the remedy which existed at common law ; 
ere, unless the statute contains words which expressly or by necessary implication exclude the 
common law remedy, the party suing has his election to pursue either that or the statutory remedy. 
The second class of cases is,where the statute gives the right to sue merely, but provides no particular 
form of remedy; there the party can only proceed by action at common law. But there is a third. 
class, viz., where a liability not existing at common law is created by a statute which at the same time 
abe a special and particular remedy for enforcing it......... The remedy provided by the statute must 
5 followed,and it is not competent to the party to pursue the course applicable to cases of the second 
ass.” 


It seems that the above passage fully and completely sets out the various categories 
of cases in which the jurisdiction of the Civil Courts is or is not affected by the statute 
in question. In the present case, we have found that for the determination of the 
particular question, the statute has in fact provided a remedy. At the earlier 
stage where the increase in value or the likelihood ofincrease in value is made 
subject-matter of a claim, the Act provides for the appointment of an Arbitrator, 
with special jurisdiction for the determination of that question. It goes further and. 
states that subject to certain contingencies, the decision of the Arbitrator is final. 
It must necessarily follow that the normal forum of action for an aggrieved person 
in such cases is, by the terms of the statute, denied to the party. The creation ofa 
special forum for the enforcement of the rights and obligations of contending parties 
in respect of a right or invasion ofa right, for the first time created by the statute, 
does, to our minds, have the effect of denying to the Civil Court any jurisdiction in. 
that matter. We have already pointed out that with regard to the subsequent 
valuation, there is in effect a statutory declaration that any increase in value is, 
in the eyes of the statute, in question, the result of the making of the scheme. In 
the face of such a provision, it is not open to a party to claim that such an increase 
in value is due to circumstances other than the making of a scheme. We have 
also pointed out that in so far as the subsequent valuations are concerned, they 
have been brought into line with the assessments of property tax and the special 
forums created in the relevant statute for the determination of questions and adjudi- 
cation of disputes arising therefrom has also the effect of ousting the jurisdiction of 
the Civil Court in that connection. 


In the result, we hold that Madura Municipality v. Muthuswami Chettiar®, was 
wrongly decided and overrule it. The appeal fails and is dismissed with costs, 


V.S. Appeal dismissed. 


armen, amea FS IaM 


I~ (1859) 6 C.B. (N.S.) 336, 356. 2. (1954) 1 M-L.J.215 : LL.R. (1953) Mad. 
1204. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 


Peria Maria Gounden .. Pettitoner* 
U. i 
P. K. Ramaswami Goundar .. Respondent. 


Madras Cultwating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 14 (1)—Applicabiluy— 
Landlord's right to fixation of fair rent where tenant holds more than 6 2/3 acres of land—Sections 3 and 9 Efect 
—‘“Decision”’—Meaning of —Order of Rent Court on | aa point—Appeal—Competency—Section 9 (2)— 
Every decision” —Meaning Interpretation of Statutes—Meaning of words—lIntention of Legtslature—Ascertain- 
ment of—Powsr of Court—Rules as to. 


The words of section 14 (1) of the Madras Cultivating Tenants (Payment of Fa Rent) Act 
though wide, are capable of a restricted interpretation and the section must be held to apply only 
to the case of a tenant claiming relief under the Fair Rent Act. It has no application to the case of a 
landowner whose tenant owns or enjoys more than 67 acres of land. Section g gives an absolute 
right to the landowner to apply to the Court for fixation of fair rent so long as the tenant is a cultiva- 
tig tenant within the meaning of the Act. There is nothing in the definition of the term “ cultiva- 
ting tenant ” in section 2 (b) to show that he should have less then 62 acres of land. 


A landowner would thus have two rights where his tenant, though a cultivating tenant, owns 
and enjoys more than 6% acres of land. Firstly, he would be entitled to 1ecover the contiactual 
rent under section 3, which cannot be invoked by the tenant by virtue of secton 14. Secondly, 
the landord can also apply under the Fair Rent Act for fixation of fair rent in view of the piovi- 
‘sions ‘of sections 3 and g. 


The fundamental rule in the Interpretation of Statutes is the asceriainment of the intention of 
the Legislature. That intention has to be ascertained gencrally from the language of the statute itself 
where the lan is plain and unambiguous. But the language of the statute has to be read in 
the light of the other proyisions and the context in which the words are used ; that 1s, with refe: ence 
to the existing law and the mischief which the statute intended to cure. The Court cannot indirctly 
legislate. Where, however, the language of a statute ın its ordinary meaning leads to a contradic- 
tion of the purpose of the enactment or to inconvenience, absurdity, hardship or injustice, it would 
be open to the Court to supply an omission or to give a restricted meaning to the words. In so doing 
the Court should of course be guided by the language of the Act and not by any speculative theories. 


American Jurisprudence, Volume 50, Article 25%, page 205 ; Maxwell on Interpretation of 
Statutes, 1oth Edition, page 229, referred to. 


The words “every decision” in section g (2) of the Fair Rent Act can only mean a final decision. 
It cannot include interlocutory orders, such as the determination of a prelimimaty point by the Rent 
‘Court. The aggrieved party in such a case must wait till the application is finally disposed of and 
then file an appeal against the final decision in the case. 


Santhanarama Iyer v. Somasundara Vanniar, (1958) 1 M.L.J. 414, applied. 


Crawford v. Spooner, (1846) 6 Moore P.C. 1 ; Lord Howard De Walden v. I.R.C., (1948) 2 All E.R, 
825 ; Gwynne v. Burnell, (1840) 7 Cl. and Fin. 572: 7 E.R. 1188 ; The Queen v. Cleworth, (1864) 4 
E. and S. 927: 122 E.R. 707 and Simms v. Registrar of Probates, L.R. (1900) A.C. 923, relied on. 

Petition under section 11 of Act XXIV of 1956 and section 115 of Act V of 
1908 praying the High Court to revise the order of the Court of the Rent Tribunal 
at Udumalpet, dated 7th November, 1959 and made in Rent Appeal No. 6 of 
1959 (F.R.C. No. 5 of 1957, Rent Court, Pollachi). a 


A. Ramanathan, for Petitioner. 


V. Tyagarajan and S. Mohankumaramangalam, for Respondent. 
The Court delivered the following 


JupGMENT.—This Revision Petition raises the question whether a landlord 
-would be entitled to take advantage of the provisions of the Madras Fair Rent Act 
(XXIV of 1956) (which will be hereinafter referred to as the Act), and insti- 
tute proceedings for fixation of a fair rent against a cultivating tenant who owns or 
enjoys as a tenant lands exceeding 64 acres. The petitioner obtained a lease for 
a period of three years from the year 1953, of an extent of 19.68 acres of lands which 
were partly garden lands and partly dry lands with coconut trees from the owner, 
one Palani Chettiar. The rent reserved under the lease was Rs. 625 per annum. 





*C.R.P. No 2016 of 19598 (1st Vai Qist ‘oon Sais). 
i , Ist Vaisakha, 1883, . 
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-Although the period of the lease had expired, the petitioner continued in possession 
-of the properties, claiming to be a cultivating tenant entitled to protection under 
the Madras Cultivating Tenants’ Protection Act, 1955. Palani Chettiar sold the 
lands to the respondent for a sum of Rs. 16,000. Soon after the purchase, the res- 
pondent filed a petition before the Rent Court (Tahsildar) at Pollachi under sec- 
tons 3 and g of the Fair Rent Act for fixing a fair rent which, according to him, would 
be Rs.3,416 per year. The tenant resisted the application on several grounds. 
‘One of the grounds taken, preliminary in nature, related to the objection of the tenant 
that the Rent Gourt had no jurisdiction to fix a fair rent, as the tenant was expressly 
‘excluded from the ambit of the Fair Rent Act by section 14 thereof. The Rent 
‘Court rejected the plea. On appeal, the Rent Tribunal (District Munsif), Udumal- 
pet, upheld that view. The appellate authority also held that the appeal before . 
1t was incompetent, as a determination of the Rent Court on a preliminary issue 


would not amount to a decision, which alone would be subject to an appeal. The 
-correctness of the decision is challenged in revision. 


The question whether, notwithstanding the fact that a cultivating tenant either 
-owns or cultivates as tenant or owner or both, a greater extent ofland than 64 
acres, can be proceeded Against at the instance of a landowner for fixation of a fair 


rent under the provisions of the Act, depends on the construction of section 14. That 
“section runs :— 


“14. (1) The provisions of this Act shall not apply to any cultivating tenant who owns, 
‘or who cultivates either as tenant or owner or as both, an extent of land in excess of one veli (63 
-acres) of wet land. 


(2) Any cultivating tenant who owns, or who cultivates either as tenant or as owner or as both, 

-an extent of land exceeding that specified in sub-section (1) but not exceeding 10 acres of wet land 
may, by notice in writing addressed to the landowner, relinquish at the end of the agricultural year 

ending in 1957 the tenancy, in respect of such portion of the land aforesaid, as may be necessary to 
entitle him to all the benefits of a cultivating tenant under this Act. Such cultivating tenant shall be 
‘entitled to all the benefits of this Act till the end of the agricultural year ending in 1957 and shall 


thereafter be entitled to all the rights of a cultivating tenant under this Act only on such relin- 
‘quishment. 


(3) (Omitted as unnecessary) ”. 


`The provisions of the section are a little obscure : it is not clear from sub-section (1) 
whether the Legislature intended that a tenant owning or cultivating more 
than 6% acres of land was outside the Act altogether or what was intended 
“was merely that he could not take advantage of the Act; that is to say, whether 
-section 14 (1) prevented both the landlord and tenant from applying for fixation of 
a fair rent in a case where the latter owned or cultivated land in excess of 62 acres, 
‘or whether it had the effect of preventing only the tenant from so doing, the land- 
lord’s right being unfettered in that respect. If the former view were to be ac- 
«cepted, it would undoubtedly lead to inconvenient or unjust results, 


The Act is in part materia with the Madras Cultivating Tenants’ Protection Act, 
1955. It is part of a scheme of legislation for bettering the conditions of cultivating 
tenants. The Madras Cultivating Tenants’ Protection Act which would apply to 
all cultivating tenants defined thereunder, regardless of the question whether such a 
tenant was in occupation of a small extent of land or a large extent of land, prevents 
-the landowner from evicting the tenant even after the expiry of lease except under 
the provisions of the Act. This enables a continuance of the original tenancy, so 
long as the cultivating tenant has not been evicted from his holding under the 
_provisions of the Act. The landlord being thus prevented from exercising his right 
to get the property on the expiry of the lease and lease it at competitive rates to the 
‘other people, the common sense and justice would require that there should be a 
provision for enabling the landlord to obtain a fair rent. The present case furnishes 
.a good example of the injustice that might be done to the landowner in case the- 
_provisions of the Madras Cultivating Tenants’ Protection Act alone were to 
.remain. ‘The rent for the lands in the instant case was fixed at Rs. 625 in the year 
1953. Since then, prices of the cash crops grown on the land and of coconuts 
-yielded by the trees have increased considerably. There is no justifiable reason 
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why the landlord should not get his legitimate share of the value of the produce: 
according to the changed circumstances, and why the tenant should alone be entitled. 
to profit by it, holding the land at the original rent which wag fixed in the context 
of the prices then prevailing. The injustice will be more apparent, when we take 
the case of a comparatively poor landowner leasing his properties on cash rent basis 
to a rich person who happens to satisfy the definition of the term “ cultivating 
tenant.” The tenant will profit by the increase in price, while the unfortunate 
Jandlord will have to be content with the original rent. The Fair Rent Act provides 
for the payment of a Fair Rent. That Legislation was not conceived in the 
interest of the tenant alone, as the words Fair Rent implies that rent should be a 
just one judged from the point of view of the landlord as well as the tenant. Section 
14 (1), if interpreted as excluding from the purview of the Act all cases where the 
tenant is inoccupationof more than 62 acres, would sometimes lead to the anamoly 
of benefitting an affluent tenant at the expense of a poor landowner. It is therefore, 
necessary to ascertain what the intention of the Legislature was, when it enacted’ 
section 14 (1), as expressed in the statute itself. 


Sub-section (2) to the section 14 enables the cultivating tenant to obtain the 
benefit of the Act by surrendering any land that he holds in excess of 62 acres. 
The provisions of sub-section (2) which, in my opinion, has to be read with sub-- 
section (1), throw light on the question as to the category of cases to which section. 
14 is intended to apply. If sub-sections (1) and (2) of section 14 are read together, 
it would be apparent that they relate only to cases where the tenant wants to take 
advantage of the provisions of the Act, and not to cases where the landowner wants- 
to have a fair rent fixed. Section 14 contemplates a benefit claimed by the tenant 
and imposes limitation on the class of tenaants who would be entitled to claim such 
benefits. Sub-section (1) excludes the tenant owning more than 62 acres from 
such benefit. Sub-section (2) gives him an option to renounce the excess land in. 
order to claim the benefit. No reference is made in section 14 to the landowner. 
The landowner cannot, for instance, say that he would be content to have a fair: 
rent fixed for 63 acres alone out of the larger extent leased out to the tenant. He 
cannot obviously compel the tenant to renounce the excess land. Prima facie, 
therefore, section 14 would relate only to the tenants who seek relief under the 
Act. The other provisions of the Act also support this view. The Short Title to the 
Act shows that it was passed to provide for the payment of a fair rent by cultivating 
tenants. The definition of the term “‘ cultivating tenant” in section 2 (b) is not 
restricted to those tenants who cultivate or own less than 62 acres. A tenant who- 
is in occupation of more than that extent, but who satisfies the definition of the 
term, will still come under it. Section 3 states that the cultivating tenant would’ 
be bound to pay to the landowner a fair rent, and the landowner, on his part, would 
be entitled to collect such fair rent from the cultivating tenant. Section 3 read in 
the light of the definition, would mean that the landowner would have a right to. 
collect fair rent from a cultivating tenant, regardless of the question whether such a 
tenant has only 6% acres or more. Section 4 prescribes what a fair rent is, and 
how it has to be ascertained. Section g provides that, notwithstanding any agree- 
ment between the parties, or even a decree that might govern their relationship, 
the landowner and cultivating tenant may apply to the Rent Court for fixation of’ 
fair rent. This section creates a right in the landowner to apply for fixation of fair 
rent. It also creates a similar right in the tenant. I cannot agree with the conten- 
tion that section g is merely a procedural one. 


The question to be considered is whether section 14 (1) would apply te both 
the cases stated above, or only to that of the tenantalone. Mr. Mohan Kumara- 
mangalam, who appears for the petitioner, contends that section 3 of the Act, on its 
terms, imposes a duty or obligation on the tenant to pay fair rent, that, when section 
14 (1) proceeds to state that the provisions of the Act shall not apply to a cultivating: 
tenant having more than 63 acres of land,it mustbe taken thatthe right and obliga-- 
tion created under section 3 are curtailed by the later provision, and that all cases, 
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-where a tenant happens to cultivate more than the extent specified in sub-section 
(1) should be excluded altogether from the operation of the Act. 


It is contended that, where the terms of the statute are clear and explicit, the 
-duty of the Court is to give effect to those terms, whatever the consequences may be ; 
even when the giving effect to the literal meaning of the words leads to unjust or 
-even absurd results. Learned counsel contends that the terms of section 14 (1) being 
-clear and unambiguous, and if construed in the ordinary sense, would render the 
Act inapplicable, wherever the tenant happens to possess more than the specified 
‘extent of land it would not be open to a Court under the guise of construing the 
section to exclude a particular category of persons. Reliance is placed on the follow- 
ing passage in Article 225 at page 205 in American Jurisprudence, Vol. 50:— 

“ Where the language of a statute is plain and unambiguous and conveys a clear and definite 
tmeaning, there is no occasion for resorting to the rules of statutory interpretation, and the Court has 
no right to look for or impose another meaning. In the case of such unambiguity, it is the established 


policy of the Courts to regard the statute as meaning what it says and to avoid giving it any other 
„construction than that which its words demand. ‘The plain and obvious meaning of the language 


used is not only the safest guide to follow in construing}it, but it has been presumed conclusively that 
rthe clear and explicit terms of a statute expresses the legislative intention, so that such plain and obvious 


‘provisions must control.” 
This is only a statement of general rule, which is a part of more fundamental rule 
that, in the interpretation of a statute, the ascertainment of the intention of the 
‘Legislature is paramount. Certain rules have now been firmly established as to 
‘how that intention is to be ascertained. One of the rules is that which is stated 
above. But that rule is subject to the qualification, namely, that the language in 
the statute has to be read in the light of the other provisions in the statute and the 
-context in which it was made: that is to say with reference to the then existing law 
.and the mischief which the statute intended to cure. That however does not mean 
that a Court could indirectly legislate and as Mr. Mohan Kumaramangalam aptly 
‘pointed out, the observations of the Judicial Committee in Crawford v. Spooner?, 
-would negative any such power. The Privy Council observed : 

“We cannot aid the Legislature's defective phrasing of an Act, we cannot add and mend, and 
by construction, make up deficiencies which are left there.” 
"The rule stated above cannot apply to cases where the language of a statute in its 
-ordinary meaning leads to a contradiction of the purpose of the enactment or to 
inconvenience or absurdity or hardship or injustice. (See page 229 in Maxwell on 


Interpretation of Statutes, roth Edn.). In Lord Howard De Walden v. I.R.C.*, Lord 
“Uthawart observed at page 830 :— 


“I agree with the Court of Appeal to the extent that the introduction of new words into an exis- 
‘ting section may alter the meaning of words already there. But no such alteration can result unless 
(1) the requirements of the lish language demand it, or (2) those requirements permit it and 
-the sense of the section d it.” ` 
Those observation imply a power in Court to supply an omission in a statute so as to 
bring out the real intention behind it. First thing to be done therefore is to ascertain 
the sense of the section after a consideration of the other relevant provisions of the 
Act. If after considering those matters it is found that there is manifest absurdity 
-if the literal meaning were given to it, it would be open to the Court to givea restric- 
ted meaning to the section so as to apply it only to that case which must have been 
intended by the Legislature. But in so doing the Court must be guided by the 
language of the Act and not by any speculative theories. In Gwynne v. Burnell’, 
it was held that it would not be open to the Court to speculate what the Legislature 
might better have done, but what the intention of the Legislature was in the words 
.of the enactment itself. In that case Coleridge, J., observed :-— 


“ The principle, then, on which I rely will not let in the consideration of particular circumstances 


-in each case, or a regard to a greater or less degree of convenience, a more or less complete effect to 
‘be given to the presumed intent of the Legislature. Nothing, in short, which is founded on what 


i 
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the Legislature might better have done, nor simply even what the}Legislature intended ; the sole-’ 
legitimate inquiry is, I conceive, what intention is to be found in the words of thejAct, expressedjor- 
implied : unless, by words written or words necessarily implied and therefore virtually written, the- 
intention has been declared, we cannot give effect to it.” 


In Queen v. Cleworth1, it was held that, where the Legislature knew at the time when. 
an Act was passed about the existence of a particular class of persons, and the Act 
omitted any reference to the class, it must be supposed that the omission was deli- 
berate and intentional. It is contended on behalf of the petitioner on the strength 
of the cases cited above that the Legislature, (which was certainly aware of the 
existence of landowners) when it omitted to make any reference to them in section. 
14, should be deemed to have intended that they were not to have any rights against 
the tenants who had more than the specified extent of lands. But before applying 
the principles stated above one has to see whether section 14 (1) is a provision for 
the application of the Fair Rent generally or merely one specifying the class of tenants. 
who would be entitled to the benefits of the Act. If the section is held to apply to. 
cases of landlords and tenants, the absence of any provision in favour of the land- 
owner like the one in sub-section (2) would certainly attract the application of the 
principles of construction contended for. If, on the other hand, it is to be held 
that section 14 1s intended to apply only to the case of tenants, the rights of the land- 
owner under section 9 would remain unaffected. The term ‘“‘ fair rent” , as stated. 
earlier, implies a just rent from the point of view of the tenant as well as the landlord. 
The Legislature evidently thought that, in a case where the contract rent was 
above the fair rent, a comparatively poor tenant should be relieved of his obligations 
under the Act. Section 14 (1), therefore, prescribed a class of tenants who would be 
entitled to the benefits of the Act. There is no reason to relieve a richer tenant from: 
the obligations under the contract. Section 14, therefore, excludes him from the 
benefits of the Act. ‘The same principle cannot apply to the case of a landowner. 
A landowner who is deprived of the right to recover possession by reason of the 
operation of the Madras Cultivating Tenants’ Protection Act should be enabled to- 
obtain at least a fair rent. A landowner may be a small proprietor. To say that 
he would not be entitled to fair rent because the tenant owns or enjoys more than 
62 acres of land is soabsurd, that it cannot besaid that the Legislature intended it. 
The words of section 14 (1), though wide, are capable of a restricted interpretation, 
namely, that they apply only to the case of a tenant who claims benefits under the 
Act, and not to the landlord, who wants to claim benefits thereunder. In Simms v. 
Registrar of Probates*, Lord Hobhouse observed in the course of his speech :— 


' “ Where there are two meanings, each adequatel satisfying the meaning (of a statute d 
E E N nage by one of them, that has ai iti Ee Bunte a a cine eee 
C.OMErisciedscusnes It is more probable that the Legislature should have intended to u se the word 

‘ evade ’ in that interpretation which least offends our sense of justice.” f 


In my opinion, section 14 (1) should be held: to apply only to the case of a tenant 
claiming relief under the Fair Rent Act. That section will have no application to 
the case of a landowner whose tenant owns or enjoys more than 62 acres of land. 
Section 9 gives an absolute right to the landowner to apply to the Court for fixation 
of fair rent, so long as the tenant is a cultivating tenant coming within the Act. 
There is nothing in the definition of the term “ cultivating tenant ” to'show that he 
should have less than 63 acres of land. The result is that a landowner would have 
two rights, where his tenant, though a cultivating tenant, owns or enjoys more than. 
6 acres of land. (1) He would be entitled to recover the contractual rent, as 
section 3 could not be invoked by the tenant by virtue of section 14. This option 
to recover the contractual rent is not because that the Act does not apply to the 
landowner, but because of the rule that till fair rent is fixed the Court proceeds on 
the basis that the contract rent, agreed to voluntarily by the tenant, is fair and 
reasonable one. (2) The landowner can also apply under the Fair Rent Act for 


Se U 
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fixation of fair rent. This is by virtue of sections 3 and g. The view taken by the 
Rent Tribunal is, therefore, correct. 


The other question relates to the maintainability of an appeal to the Rent 
Tribunal against the preliminary decision by the Rent Court. Section g (2) states : 


_ “From every decision of a Rent Court, an appeal shall, within such time as may be prescribed, 
he to the Rent Tribunal whose decision shall be final, subject to revision, if any, under section 11.” 


The words “every decision” can only mean a final decision. In Santhanarama Iyer v. 
Somasundara Vanniar?, Somasundaram, J., held that the term “‘ decision ” in section. 
g (2) would not include interlocutory orders so as to confer a right of appeal there- 
from. The same principle should apply to the case of the determination of a 
preliminary point by the Rent Court. The aggrieved party will have to wait till 
the application is finally disposed of, and can file an appeal ofily against the final’ 
decision. 


The Civil Revision Petition fails, and is dismissed with costs. 
P.R.N. — Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE RAMACHANDRA IYER AND MR. JUSTICE RAMAKRISHNAN. 


Kannan Lorry Service, Pollachi _. Petitioner * 
U. 
Nataraja Motor Service, Pollachi and others .. Respondents. 
Motor Vehicles Act (IV of 1939), sections 44 and 45—Construction and scope—Jurisdiction to entertain- 
and dispose of applications for —Notrfication inviting ap arani Jor grant of stage carriage poe Sor 
route within the jurisdiction of specified Regional Trans uthority—Forum for application—P. of re- 


ort 

sidence or principal place of residence of applicant—. ancy. 

The crucial test in regard to the power of a Regional Transport Authority to entertain and dis- 
pose of applications for the grant of a it under section 45 of the Motor Vehicles Act is whether 
the route notified is exclusively within his jurisdiction. It is immaterial whether the applicant for a 
permit, after he gets the permit for that route, desires to apply to the Regional Transport Authority 
of another region, for counter-signature of that permit under section 63 (1) of the Act to enable him. 
to ply the vehicle in the jurisdiction of the latter Authority. ‘The place of residence, or the principal 
place of business, of the applicant for a permit, is relevant only for the purpose of defining the forum. 
of the application when the route is an Inte1-District 10ute or an Inter-State route. But it does not 
affect the jurisdiction of the Authority to grant the permit, provided the application is properly made 
to him in regard to a route that lies exclusively within his jurisdiction and for which his powers. 
are conferred under section 44 of the Motor Vehicles Act. 


Provisos (1) and (2) to section 45 of the Act have no application to a case where the route 
notified is neither an Inter-District route nor an Inter-State route ; it is only the main part of section 
45, which would apply, as it is that provision which gives jurisdiction to the Regional Transport. 
Authority of the region in which it is proposed to use the vehicle or vehicles to entertain and dispose 
of applications for a permit. 

Effect of Rule 153-A, Motor Vehicles Rules, stated. 

Petitions under Article 226 of the Constitution of India, respectively praying 
that in the circumstances stated therein, and in the affidavit filed therewith in each 
petition the High Court will be pleased to issue a writ of certiorari calling for the 
records connected with the order of the State Transport Appellate Tribunal, 
Madras, dated 14th November, 1960 in Appeal No. 211 of 1960 and quash the said 
order. ` 


S. Mohankumaramangalam, M. N. Rangachari, S. Palaniswami, K. K. Venugopal 
and B. R. Dolia, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari), T. A. Bhyme and N. G. 
Krishnan Ayyangar, for Respondents. 





I. (1958) 1 M.LJ. 414. 
* W.P. Nos. 1295 and 1296 of 1960 5th May, 1961 
w PAS 9° (15th Vaisakha, 1885’ Saba)? 
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The Judgment of thé Court was delivered by 


Ramakrishnan, .—These two petitions are filed for the issue of a writ of certiorari 
to quash the order of the State Transport Appellate Tribunal in Appeal No. 211 of 
1960. ‘The prior facts necessary for a consideration of these two petitions are briefly 
the following. 


On 12th September, 1959, the Regional Transport Authority, Coimbatore, 
issued. a notification under section 57 (2) of the Motor Vehicles Act in the following 
terms : 

“The Secretary, Regional Transport Authority, Coimbatore, will receive applications in Form 

S.C.P.A. upto goth ptember, 1959, for the grant of pucca stage carrige permit for two DUSES.....-..+ 00 
ito ply on the route ‘ Pollachi to Sungam” upto State limit via Anamalai, Sethumadai and Top 
slip (Mt. Stuart)............ Applications received after the date specified above, viz., goth September, 
1959, will not be considered.” 
“There were a number of applications but we are concerned now with the applica- 
tion of Nataraja Motor Service, Market Road, Pollachi (respondent 1 in W.P. 
No. 1295 of 1960 and respondent 2 in W.P. No. 1296 of 1960) ; and of Kannan 
Lorry Service (petitioner in W.P. No.1295 of 1960) and Ramaswami and Bros., (peti- 
tioner in W.P. No. 1296 of 1960) ; Nataraja Motor Service operator got the highest 
marks of all. The Regional Transport Authority found that he was a resident of 
Nemmara in Kerala State and had his principal place of business there. His con- 
tention was that he had a branch office at Pollachi, but no weight was given to this 
circumstance. The Regional Transport Authority rejected his application and 
granted permits to the two petitioners in these writs. Appeals were filed before the 
State Transport Appellate ‘Tribunal by a number of disappointed applicants, of 
whom Nataraja Motor Service was the first. The State Transport Appellate Tri- 
‘bunal considered certain prior decisions of this High Court in W.P. No. 102 of 1952, 
and W.P. No. 497 of 1952, relating to the interpretation to be placed upon section 
45 of the Motor Vehicles Act. It came to the conclusion, that the route notified in 
this case, was an inter-State route, and therefore applications for a pcrmit to ply in 
-such a route, should be made to the Regional Transport Authority of the region in 
‘which the applicant resides or has his principal place of business as provided in the 
Second proviso to section 45. Since the applicant Nataraja Motor Serivce, 
resides in Kerala State, the application should have been made to the Regional 
Transport Authority in Kerala State. But the Regional Transport Authority 
bad not rejected the application of Nataraja Motor Service on this ground. 
It considered that application and awarded it the highest marks but it rejected 
the claim of Nataraja Motor Service on the ground that preference had to be given 
to local applicants with primary permits who were well qualified. The State 
“Transport Appellate Tribunal considered this ground of rejection to be inadequate. 
Its view was that Nataraja Motor Service’s application should not have been con- 
sidered at all, without compliance with the formalities in the Second proviso to sec- 
tion 45 of the Motor Vehicles Act. The proper course in such a case would be to 
return the application of Nataraja Motor Service under Rule 153-A of the Madras 
Motor Vehicles Rules, for being presented to the authority having proper jurisdic- 
tion, namely, the Regional Transport Authority, Palghat. The State Transport 
Appellate Tribunal therefore set aside the order of the Regional Transport 
Authority and remanded the case for fresh consideration after complying with the 
provisions in section 45 read with Rule 153-A indealing with the application of 
‘Nataraja Motor Service. i 

From the aforesaid decision, these writs for certiorari are filed by the two persons 
who have been granted permits by the Regional Transport Authority, namely, 
Kannan Lorry Service and Ramaswami and Brothers. ‘They are represented by 
‘Sri Mohankumaramangalam and Sri Venugopal respectively. The learned 
Advocate-General represented Nataraja Motor Service. 


Section 44 of the Motor Vehicles Act authorises the constitution of Regional 
;Transport Authorities, who have the duty of exercising the powers conferred by the 
«Act within their respective regions. Section 45 reads: 


wt 
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"* Every application for a permit shall be made to the Regional Transport Authority of the 
region in ESTEA EA Ge eae y 
Provided that if it is proposed to use the vehicle or vehicles in two or more ions lyi ithin 
the same State, the application shall be made to the Regional Transport Authority of ie weet in 
which the major portion of the proposed route or area lies, and in case the portion of the pro 
route, or area in each of the regions is approximately equal, to the Regional Transport Autores 
of the region in which it is proposed to keep the vehicle or vehicles : 


Provided further that if it is Le edie to use the vehicle or vehicles in two or more regions lying 
in different States, the application be made to the yee Transport Authority of the region 
Im which the applicant resides or has his principal place of business : 

Provided that the State Government may, by notification in the Fort St. George Gazette, 
direct that applications for such class of permits and in such region as may be specified in die notifica- 
tion, shall be made to the State Transport Authority.” 


There is also section 57 which reads : 


“ (1) An application for a contract carriage permit or a private carrier’s permit may be made 
at any time. r 


(2) An application for a stage carriage permit or a public carrier’s permit shall be made not 
Teale six weeks before the date on which it is desired that the permit shall take effect, or if the 
Regional Transport Authority appoints dates for the receipt of such applications, on such dates 


* * k * * + PEF) 
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‘The other clauses of section 57 provide for the manner in which the Regional Trans- 
port Authority, should dispose of applications made before it, including due publica- 
tion, hearing of objections and so on. Section 63 (1) reads : | 

“ Except as may be otherwise prescribed, a permit granted by the Regional Transport Authori 
of any one region shall not be valid in any other region, unless the permit been counted h> 
the Regional Transport Authority of that other region, and a permit granted in any one State 


not be valid in any other State unless countersigned by the State Transport Authority of that other 
State or by the Regional Transport Authority concerned ; 


Provided that a private carrier’s permit granted b the Regional Transport Authority of any 
one region with the approval of the State Transport Au hority, for any area in any o region or 
regions within the same State shall be valid in that area without the counter-signature of the Regional] 
Transport Authority of the other regions or of each of the other regions concerned.” 


It has to be pointed out that at the time of the hearing of arguments, the learned 
Advocate-General appearing for Nataraja Motor Service, did not contend that 
the order of the State Transport Appellate Tribunal was right, and should be 
maintained. One point on which both the petitioners’ learned counsel as well 
as the learned Advocate-General were agreed was that the correct position of the 
law in regard to such applications should be laid down and the appeal remanded 
so that the State Transport Ap te Tribunal may be enabled to deal with the 
matter afresh in accordance with proper and relevant considerations. 


The State Transport Appellate Tribunal has relied on two unreported decisions 
of this Court, namely, that of Subba Rao, J., in W-P. No. 497 of 1952 and of Govinda 
Menon, J., in W.P. No. 102 of 1952. There are some other unreported prior decisions 
on this point to which we shall refer presently. We have also got to point out 
that section 45 has undergone an amendment in 1956, but it is not in controversy, 


that for the purpose of the points now for consideration, the amendment has not 
made any difference. 


In W.P. No..497 of 1952 (disposed of by Subba Rao, J., on 29th July, 1952) 
the Regional Transport Authority, Cuddapah, invited applications for its ona 
‘Chittoor-Guddapah inter-District route. We use the word ‘inter-District’ to mean the 
area lying within the jurisdiction of 2 or more Regional Transport Authorities in the 
same State. The order brought up before Subba Rao, J., for being quashed, in the writ 
proceedings, was an order of the Government of Madras holding that applicants 
‘who reside or have their principal place of business in Chittoor District could not 
apply for a permit to the Regional Transport Authority, Cuddapah, under section 
5 ofthe Act. After referring to the relevant provisions, Subba Rao, J:, laid down 
following propesitions : (1) ‘The provisions of section 45 prescribing the forum 
and the qualifications of an applicant are clear and unatnbigious; he shall reside 
15 . 


>. 
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or have his principal place of business in the region over which the authority con-- 
cerned has jurisdiction. (ii) There was no intelligible reason why the residential 
qualifications prescribed in the case of suo motu applications should be omitted in the 
case of applications made in response to an invitation by the Regional Transport 
Authority. 


In W.P. No. 102 of 1952 in which Govinda Menon, J., gave his decision on 
7th August, 1953, the order that was sought to be quashed in the writ proceedings 
was that of the Regional Transport Authority, North Arcot. The Regional Trans- 
port Authority, Chingleput, invited applications for permits for buses to ply on 
routes lying over three Districts, Chingleput, South Arcot and North Arcot. The 
Government had set aside the earlier order of the Central Road Traffic Board, which 
granted permit to an applicant whose principal place of business was in South Arcot. 
The Government had observed that the Regional Transport Authorities of South. 
Arcot and North Arcot could not invite applications in respect of the same proposal 
nor could they transfer applications received by them to another Regional Transport 
Authority, instead of disposing them in accordance with section 57 of the Motor 
Vehicles Act. The Government remitted the case to the Regional Transport 
Authority, Chingleput. The petitioner who had obtained the above relief from the. 
Government, and who had his principal place of business in North Arcot District, 
applied to the Regional Transport Authority, North Arcot, who rejected his 
application stating that he could not transfer it to the Regional ‘Transport Authority, 
Chingleput, in view of certain orders of the Government. Govinda Menon, J., laid 
down that in that particular case since the Chingelput Regional Transport Authority 
had invited applications, the authority to whom applications had to be made was 
certainly and decidedly the Chingeleput Regional Transport Authority. To give 
effect to the second part of section 45, the applicant had to apply to the Regional 
Transport Authority, North Arcot. Section 45 did not prohibit the transmission 
of an application by the Regional Transport Authority, North Arcot, to the 
Regional Transport Authority, Chingleput, in order that the petitioner’s application 
could be considered on the merits. The view of the Government that he could 
not so transmit was not correct. Therefore, the order was quashed. 


On 30th July, 1952, in pursuance of the directions of the State Government, 
the Central Road Traffic Board issued a circular for the purpose of evolving a co- 
ordinate policy of road transport, where it was desired to have through services ope- 
rating on area covered by more than one Regional Transport Authority. ‘The gist 
of the circular was (1) that the two or three Regional Transport Authorities, as 
the case may be, should first agree, regarding the need and desirability of opening 
the route and its lay-out; and (2) as to which of the Regional Transport Authorities 
should call for applications. After the proposal is approved by the Chairman of the 
Central Road Traffic Board, the Regional ‘Transport Authority which proposes to 
issue the primary permit, should notify under section 57 (2) only that portion of the 
route which lies in its District. According to the circular, 


“This will enable any operator either from that District or from the neighbouring District or 
Districts to apply. After the issue of the primary permit the other Regional T ort AGIKONI or 
Regional Transport Authorities, as the case may be, should endorse the permit, for the portion_or 
portions lying in its or their District limits, after following the prescribed procedure.” 

This circular as well as section 45 of the Motor Vehicles Act along with the deci- 
sions referred to above, came up for consideration before Rajagopala Ayyangar, J. 
in a batch of writ petitions (W.P. Nos. 786, 787, etc., of 1953). The petitioners 
in those applications were residents of or had their principal place of business in 
Coimbatore or Malabar districts. ‘The order of the Goren which was sought 
to be quashed was that the petitioners who resided outside the jurisdiction of the 
Regional Transport Authority, Nugiris, were precluded from applying to that 
Regional Transport Authority for the grant of permits under section 45 of the 
Motor Vehicles Act. Rajagopala Ayyangar, J., referred to the decisions above 
cited, and pointed out that it was not clear from those decisions as to whether the 
route that was notified and for which applications were invited, lay within the 
exclusive territorial jurisdiction of the Regional Transport Authority who was to 


+ 
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grant permits, or whether it lay within the jurisdiction of more than one Regional 
Transport Authority. The learned Judge distinguished those cases and enume- 
rated the following points :— 


(1) Where a route extending beyond the territorial limits of a Regional 
Transport Authority has been notified, and a notification under section 57 (2) 
is made inviting applications for the grant of permits on such a route, an operator- 
who makes an application in response thereto is possibly expressing an intention 
that he proposes to use the vehicle in more than one region and therefore he can 
make an application only to Regional Transport Authority of the area where he 
resides or has his principal place of business. (2) In any event, where the notifica~ 
tion under section 57 (2) expressly states that the permit for the grant of which 
applications are invited is confined to the route within the territorial jurisdiction. 
of the Regional Transport Authority, inviting the application, the transport opera~ 
tor who makes an application in pursuance of such invitation can only propose to- 
use the vehicle on that route and on no other route. In such a case, therefore, 
there is no question of his making applications to any authority other than the 
Regional Transport Authority, which has published the notice and invited these 
applications. In the latter case, the fact that by the grant of other permits the route- 
may be extended to other areas or other jurisdictions is irrelevant for the purpose 
of considering the true nature of the original grant. Rajagopala Ayyangar, J., 
had before him another decision of Govinda Menon, J., in W.P. No. 391 of 1953). 
which broadly expressed the same view as above. 


We wish to clear up initially one pom of difficulty. The place of residence or the- 
principal place of businessof the applicant for a permit, is relevant only for the purpose- 
of defining the forum of the application in the particular circumstances which are indi- 
cated in section 45 of the Act, namely, when the route is an inter-District route (2.6.5 
lying in the areas of Regional Transport Authorities of more than one region in the 
same State) or an inter-Stateroute. Butit does not affect the jurisdiction of the autho- 
rity to grant the permit, provided the application is properly made to him in regard 
to a route that lies exclusively within his jurisdiction and for which his powers are 
conferred by section 44. We are of the view that the crucial test in regard to the 
power of a Regional Transport Authority to grant a permit is whether the route 
notified is exclusively within his jurisdiction. It is immaterial whether the appli- 
cant after he gets the permit for that route, desires to apply to the Regional Trans- 

rt Authority of another region, for counter-signature of that rmit, to enable 
a to ply the vehicle in the jurisdiction of the latter authority. Though an attempt. 
was made before us by Sri Venugopal, to show that section 45 covers only suo motu 
applications, that it was really based upon analogous provisions in the English 
enactment, and that a distinction has to be made between the case of applicants. 
who respond to notifications under section 57, and applicants who apply suo motu, 
since none of the cases before us dealt with a suo motu application, it appears to: 
us unnecessary to express any view as to the law which should govern suo motu 
applications. ‘These are cases in which a were made in response to a 
notification inviting applications and it will be sufficient for our present purpose to. 
state the law applicable to such cases. 


Applying the above principles to the present case, the notification in question 
which has been extracted above, clearly specifies that applications were invited for 
plying a vehicle on the route up to the Madras State limit. Therefore, the Regional 
Transport Authority, Coimbatore, had jurisdiction to entertain the applications 
of both the petitioners as well as of Nataraja Motor Service. Since the route noti- 
fied was neither an inter-District route nor an inter-State route, provisos (1) and (2) to 
section 45 did not apply, but the main part of section 45, which required every applica- 
tion for a permit to be made to the Regional Transport Authority ofthe region in 
which it is proposed to use the vehicle or vehicles would apply and give jurisdiction to 
the Regional Transport Authority, Coimbatore, to dispose of these applications, In. 
this connection we would like to point out the effect of rule 153-A of the Motor Vehicles 
Rules on which the State Transport Appellate Tribunal laid considerable stress. 
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Apparently the State Transport Appéllate Tribunal was of the view that if the appli- 
«cation of Nataraja Motor Service‘was ignored, the Regional Transport Authority would 
not be following rule 153-A and if he were to pa that application, he would be 
«contravening the provisions of section 45. In the conclusion we have expressed above, 
no such difficulty will arise. . Actually rule 153-A will not take the applicant any 
‘further. If Nataraja Motor Service is required to apply to the Palghat Regional 
“Transport Authority on the ground that he 1s a resident of or has his principal place of 
“business in Palghat territory and it makes such application all that the Regional 
“Transport Authority, Palghat, could do under rule 153-A would be to return the 
application to the petitioner, and petitioner would have again to come to the 
‘Coimbatore Regional Transport Authority for grant of the permit. ‘The mere present- 
ation of the application to the Regional Transport Authority, Palghat, and the mere 
endorsement on it by way of a return for want of jurisdiction, will not give any fresh 
jurisdiction to the Regional Transport Authority, Coimbatore, to deal with the 
application, if it did not have such jurisdiction before. ‘The simple question is there- 
fore one of jurisdiction to receive the application and to deal with it. In the case 
-of applications for which notifications are issued, the route notified is decisive of both 
the questions. In this particular case, the route notified gives jurisdiction to 
-the Regional Transport Authority, Coimbatore, both to receive the application as 
-well as to dispose of it. 


We. allow these writ petitions and quash the order of the State Transport 


Appellate Tribunal.and remand the appeals to him for fresh disposal. The rule 
:nist is made absolute. There will be no order as to costs. 


P.R.N. —— Rule made absolute ; Petitions 
allowed and orders quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JAGADISAN. 
“The Vasudeva Pillai Trust, Madras, represented by its Secre- 
tary Mr. T. R. Ramakrishnan .. Appellant* 


U. 
‘Neelavathy Ammal .- Respondent. 


Madras City Tenants Protection Act (ILI of 1922, as amended by Act VI of 1926 and Act XIX of 1955). 
section 9, Explanation—Scope and effect-—Lessee under trustee—Right of to compel trustee to soll lind ft abo 
A tenant holding under a trust a leasehold property and claiming the-benefit of the Madras 
‘City Tenants Protection Act, 1922, as amended by Act (VI of 1926), can only obtain the benefit of 
purchasing the land, where such purchase is a matter of necessity for the trust or: will result in 
benefit to the Trust. The tenant cannot have an absolute right in the matter in view of the specific 
provisions of the Explanation to section 9 of the Act. ‘The provisions of the Act are not so overriding 
_as to bring about a conversion of inalienable properties mto alienable properties capable of acquisi- 
tion or purchase. A tenant under a trustee cannot therefore exercise the statutory right to purchase 
-the demised land if the trustee could not sell the land under a private sale, there being neither neces- 
.sity nor benefit to the Trust. 


Rama Sastrulu v. Balakrishna, (1942) 2 M.L.J. 457: I.L.R. (1943) Mad. 83 (F.B.), applied. 
Doraivelu Mudaliar v. Natesa Gramant, (1925) 47 M.L.J. 211: 1.L.R. 47 Mad. 761 (F.B.), considered. 
Sivananda Gramani v. Mahomed Ismail, (1959) 1 M.L.J. 263, relied on. 
Appeal against the decree of the City Civil Court (Additional Judge), Madras, 
-in Appeal Suit No. 104 of 1957 preferred against the Decree of the City Civil 
-Court (VI Assistant Judge), R adras in Original Suit No. 845 of 1955: 
S. Balasingam Satya Nadar for Appellant. 
K. Srinivasa Rao, for Respondent. 
The Court delivered the following 


Jupament :—The vacant site bearing door No. 45, Sundaram Pillai Street, 
“Purasawalkam, Madras, belongs to an institution called the Vasudeva Pillai Trust, 





* S.A. No. 1107 of 1958. 8th September, 1960. 
(17th Bhadra, r882, ° 


IJ VASUDEVA PILLAI TRUST 0. NEELAVATHY AMMAL (Jagadisan, J.). 117 


Madras. The Trust let out the property on lease to one Shiyala Chetti on a monthly 
rent of Re. r. The Trust wanted to recover possession of the property and filed. 
Ejectment M.P. No. 2369 of 1951 against the lessee, Shiyala Chetti in the Court 
of Small Causes, Madras, for eviction. On 23rd January, 1952, the Court ordered. 
Shiyala Chetti to vacate the land on or before gist Tal , 1952. Shiyala 
Chetti’s daughter, Neelavathi Ammal thereupon filed o.š . No. 271 
of 1952 on the file of the City Civil Court, Madras, against the Trust for a 
declaration that the ejectment order, dated 23rd January,, 1952 against her father 
was null and void, and for an injunction restraining the Trust from executing the 
said order. Her case was that her mother Muthammal was the tenant of the 
property and that she had put up some superstructure on the land and that after 
her death in 1939 she became the lessee, and that she was entitled to the pro- 
tection and the benefits of the Madras City Tenants Protection Act of 1921. 
On roth December, 1954 the Trust and Neelavathi entered into a compromise 
the terms whereof are as follows : —- 


1. Defendants 1 to 5 (the Trust) as.trustees of the Vasudeva Pillai Trust, Purasawalkam, 
Madras, do hereby recognise the plaintiff (Neclavathi Ammal) as tenant of the suit plot of land not 
entitled to claim rights and privileges under the Madras City. Tenants Protection Act of 1921, and 
that under these circumstances the plaintiff (Neclavathi Ammal) hereby withdraws the suit.” > 


Neelavathi Ammal was recognised as the tenant of the property under the 
Trust and she continued to be in possession as such. The Trust filed O.S. 
No. 845 of 1955 on the file of the City Civil Court, Madras, for recovery of 
possession of the’plot of land from Neelavathi Ammal. alleging that the Trust 
required it for its own use. A notice, dated 4th March, 1955, calling upon the 
. defendant to vacate on the expiry of 31st March, 1955, was issued by the Trust 
prior to the institution of the suit. 


This suit was resisted by the tenant Neelavathi Ammal mainlyon the ground that 
she was entitled to the benefits of the Madras City Tenants Protection Act as amended - 
by Madras Act (XIX of 1955). The tenant offered in terms of that Act to purchase 
the plot of land from the Trust on a value to be fixed by the Court. The Trust while 
agreeing to pay compensation to the tenant for the value of the superstructure on the 
land contended that the Trust cannot be compelled to sell the property to the tenant. 


The learned VI Assistant Judge, City Civil Court, who tried the suit upheld the 
contention of the plaintiff-Trust and decreed the suit as prayed for with costs, subject 
to the Trust paying the compensation to the defendant for the value of the superstruc- 
ture on the land. The defendant-tenant preferred an appeal, A.S. No. 104 of 1957 
which was heard and disposed of by the learned Additional Judge, City Civil Court, 
Madras. The learned Additional Judge held that the tenant was entitled to the 
benefits of the Act and accordingly grantedsher the relief for purchasing the land from 
the Trust in accordance with the provisions of the Act. This Second Appeal has been 

referred by the Trust challenging the correctness of the decision of the lower appel- 
te Court. 


The only point that arises for consideration is whether the Trust can be com- 
pelled to sell the suit land to the tenant in terms of section 9 of the City Tenants 
Protection Act. Section g (1) of the Act is as follows :— 


_ Any tenant who is entitled to compensation under section 3 and against whom a suit in eject- 
ment has been instituted or proceeding under section 41 of the Presidency Small Cause Courts Act, 
1882, taken by the landlord, may, within one month of the date of the Madras City Tenants Protec- 
tion (Amendment) Act, 1935, coming into force or of the date with effect from which this Act is extended 
to the municipal town or vi in which the land is situate, or within one month after the service on 
him of summons, apply to the Court for an order that the landlord shall be directed to sell the land 
for a price to be fixed by the Court. The Court shall fix the price according to the lowest market 
value prevalent within seven years preceding the date of the order and shall order that, within a period 
to be dctecmined by the Court. not bemg lee than thres months end not more than three years from 
the date of the order, the tenant shall pay into Court or otherwise as directed the price so fixed im 
one or more instalments with or without interest.” ° 
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"The Explanation to section 9 as it stood prior to the amendment in 1926 was as follows: 
lanation : Land means the interest of the landlord in the land and all other interests 
which he can convey under any power. 

The question whether the language of the Act was wide enough to enable a 
tenant in occupation of land belonging to a temple, mosque or Trust to obtain the 
benefits of the Act by compelling the landlord to sell the land where he was sought 
to be evicted came up forconsiderationin Parthasarathy Iyengar v. Doratswami Naicker?. 
‘Spencer and Venkatasubba Rao, JJ., held : 


“ A tenant in occupation of land belonging to a temple or mosque cannot enforce a compulsory 
sale of the land under section g of the City Tenants Protection Act and require the temple 
-or mosque to deliver the land to him on a valuation to be made by the Court.” 


"The learned Judges took the view that the Explanation to section g did not permit 
the tenant to compel the trustee to do something which it would be incompetent for 
him to do. Venkatasubba Rao, J., at page 834 observed thus : " 

“ Are we to assume that the Legislature intended that the trustee should be compelled to sell 
the land and that he should in lieu of it receive money which should be thenceforward at his absolute 
disposal ? If the lands in possession of trustees were mtended to be included, certainly we should 
expect to find some provision in the Act dealing with the investment of the funds. - To adopt the 
construction suggested on behalf of the tenants would be in effect to hold that the Legislature mtended 
ae ae of the trust lands into money without providing for the protection of the money so 
-obtamed.”’ 

‘The correctness of this decision was challenged in Doraivelu Mudaliar v. Natesa 
Gramant.4 ‘The following question was referred to a Full Bench : 

“Does the Madras Act IH of 1922 apply to landlords who hold their land as trustees of a 

religious institution ?”. 
The Full Bench consisted of Coutts Trotter, C.J., and Ramesam and Wallace, JJ. 
and their opinion was section g of Act IIT of 1922 applies to landlords who hold their 
lands as trustees of a religious institution. Coutts Trotter, C.J., took the view that it 
‘was wrong to coñtrol a statute by general considerations imported from the Hindu 
Law. The learned Chief Justice was of the opinion that the provisions of Act III of 
1922 added to the powers of the trustees to sell trust land, a third category of power, 
the first two categories being the power to sell for necessity and the power to sell for 
benefit of the Trust. Ramesam, J., based his decision on the ground that temple 
properties really belonged to the idol installed in the temple which was a Jjuristic 
entity and as the tenant was only purchasing the property of the idol under the terms 
of the Act the question whether a trustee with limited powers of sale can be compelled 
to sell or not cannot arise for consideration. Wallace, J., decided the matter on 
yet another ground. He stated his view in the following words :— 

“Tt is admitted that the trustee of trust land comes within the definition of the term ‘ landlord’. 
When the Court has made that order and not earlier, as I conceive it, can a trustee landlord come in 
to object that such an order cannot be valid because he is not entitled in law to sell the land or to 
alienate it permanently except for necessity. To that the Court rejoins that the order itself has just 
provided the necessity required and it seems to me that on that the objection of the trustee landlord 
must vanish, as it cannot be argued that such an order of the Court directing him to sell the land is 
not a necessity justifying his conveyance of the land.” 

The result was that the decision in Parthasarathy Iyengar v. Doraiswami Naicker!, was 
overruled. 

The Legislature came in with an amendment of the Act by Madras Act (VI of 
1926). In section g of the Act for the Explanation as it stood the following was substi- 
tuted, namely :— 

“ Land means the interest of the landlord in the land and all other interests which he can convey 
under any power and includes also the full interest which a trustee can convey under the power pos 
sessed by him to convey trust property when necessity exists for the same or the alienation of the pro- 
perty is for the benefit of the estate or trust.” 

The words commencing from ‘includes’ upto ‘trust’ were newly added to the Explana- 
tion as it stood before the amendment. 


4 





I. ea 44 M.L.J.91: LLR. 46 Mad. 823. (F.B.). 
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The problem now before me is whether in view of the language of the Explana- 
tion trustees-landlords are in no way different from other landlords with absolute 
rights of ownership in respect of the demised land and with no limitation of their 
powers of disposal or alienation. The Full Benchdecisionin Dorawelu Mudaltar v. 
‘Natesa Gramani1, undoubtedly held that the provisions of the Act as it then stood did 
not place any impediment in the way of tenants holding under trustees to obtain the 
benefit of the Act just as if they had been tenants under any other person with rights 
of full ownership. The Full Bench decision is certainly binding upon me and but 
for the amendment introduced by Madras Act (VI of 1926) this question need not 
have been considered at any great length. 


In a recent decision of this Court in Sivananda Gramani v. Mohomed Ismail*?, Rama- 
chandra Iyer, J., considered the question whether the Act was applicable so as to 
enable a tenant under a trust to acquire even property which is inalienable or res 
extra commercium. In that case the tenant had put up huts on bits of property forming 

art of a Muslim burial-ground. When they were sought to be evicted by the 
dlord-trustee they claimed the benefit of the Act. The learned Judge referred 
to the Full Bench decision already referred to and observed as follows :— 

“ By reason of this Explanation it is clear that section g was intended to apply and could apply 

only to a case where a trustee could lawfully dispose of the property. If a property is such that even 
a trustee could not di of, like a mosque, temple, etc., then section 9 could not be invoked for a 
sale to the tenant of the property.......ses0++-- There will therefore be no jurisdiction in the Court to 
direct a sale to the tenant of the property.” 
This decision is authority for the position that the provisions of the Act are not so 
overriding as to bring about a conversion of inalienable properties into alienable 
properties capable of acquisition or purchase. The exact scope of the newly amended 
Explanation however was not the subject-matter of that decision. 


I am of opinion that the amendment of the Explanation under the 1926 Act 
introducing the words describing the trustee’s power to convey significantly point 
out that the tenant undera trustee cannot exercise the statutory right to purchase the 
demised land if the trustee could not have sold the land under a private sale there being 
neither necessity nor benefit to the trust. If the object of the amendment was to 
replace the trustee-landlords in the same position as other landlords owning property 
. the language of the Explanation is to say the least inappropriate to bring about that 
object. Even before the amendment the decision in Doraivelu Mudaliar v. Natesa 
Gramani}, has been rendered. If the Legislature had approved of that decision and 
had thought that that decision correctly interpreted the meaning of the enactment 
there was no necessity to introduce an amendment by adding words to the then 
existing Explanation. 

By way of analogy reference may be made to a father’s power to sell the son’s 
property in respect of his own antecedent debts under the Hindu Law. On the 
insolvency of the father in cases governed by the Provincial Insolvency Act rior 
to the introduction of section 28-A of the ‘Act, it was held by a Full Bench of this 
Court in Rama Sastrulu v. Balakrishna?, that the father’s power to sell did not vest 
in the Official Receiver or the Assignee. But the position was different in cases 
governed by the Presidency Towns Insolvency Act. But the Official Receiver or 
the Assignee in insolvency can in exercising the power of the father do only what 
the father could have done. The sons’s share cannot be sold by the father in res- 
pect of his antecedent debts which are illegal or immoral. The Official Receiver 
stepping into the shoes of the father cannot transgress that power and bring about 
an omnibus sale to discharge all the debts of the father whatever their character 
may be. No man can convey to another any higher right than he himself possesses. 


I am of opinion that the tenant holding under a trustee a leasehold property 
and claiming the benefit of the Madras City Tenants Protection Act can only 
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obtain the benefit where such purchase is a matter of necessity for the trust or will 
result in a benefit to the trust. The tenant cannot have an absolute right in the 
matter in view of the specific provisions of the Explanation to section 9. 


The Courts below have not considered the question from this point of view. 
‘The suit, O.S. No. 845 of 1955 on the file of the VI Assistant Judge, City Civil 
Court, Madras, has therefore to be remitted to that Court for fresh disposal in the 
light of the observations contained in this judgment. The parties will be at liberty 
to adduce fresh evidence at the enquiry to be held in pursuance of this order of 
remand. The decision of the learned Additional City Civil Judge in A.S. No. 
104 of 1957 is therefore set aside, and the suit, O.S. No. 845 of 1955 on the file of 
the VI Assistant Judge, City Civil Court, Madras, is restored to its file to be heard 
and disposed of in accordance with law. The appellant will be entitled to a refund 
of the Court-fee paid on the memorandum of appeal. Costs will abide and follow 
the result. No leave. 


P.R.N. ——— Appeal allowed. Decree set aside and 
suti remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justiaz RAJAGOPALAN AND MR. JUSTIQE SRINIVASAN. 


Gothamchand Galada and Gyanchand Galada, minor sons of 
Inderchand Galada (deceased) represented by mother and 


guardian Sampath Bai .. Applicants* 
D. 
The Commissioner of Income-tax, Madras .- Respondent. 
Income-tax Act (XI of 1922), section 10 (i)—Applicability—“ Trading loss ”—M ing business— 
Embezzlement of amount by Sachi Clea fr dake of wnat asides loss —Permissibilety- ‘Test to 


The test to apply in deciding whether a loss sustained by a businessman, when an employee of 
his embezzles left m charge of that employee, constitutes a trading loss of the business of the 
employer, is whether the loss was incidental to the carrying on of that business. 


In the case of an assessee i 


Badridas Daga v. Commissioner 3f Income-tux, 8) 2 M.LJ. (S.G.) 168: . 
(S.C.) 168 : (1958) S.C.J. 968: oe IO, Cpo a J. ( Le gage) a Ae Me 

.Gase referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. No. 715 
of 1954-55 (1.T.A. No. 2068 of 1954-55—Assessment year 1949-50) on its file for 
decision on the following questions of law, oZ., — 


“ Whether on the facts and in the circumstances of this case there were materials on which the 
Tribunal could disallow the claim to deduct the sum of Rs. 13,125 from the assessable income of the 
assessee as loss incurred in the course of the business?” 


R. Kesava Ayyangar and S. Krishnamachariar, for Applicants, 


C. S. Rama Rao Sahib, Special Counsel for Income-tax, on behalf of Respon- 
dent. 


The Judgment of the Court was delivered by 

Rajagopalan, 7.—The assessee-family carried on a money-lending business at 
Madras. In the relevant year of account which ended on Ist November, 1948, 
Inderchand Galada, the kartha of the assessee-family, was in charge of the business, 

pee esheets age 
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Suganchand Ranka, who had been appointed cashier in December, 1947, was 
in charge of cash, and he continued to be in charge of cash during the tem 
rary absence of Inderchand Galada from Madras in March, 1948. Whether 
anyone else was left in charge of the business during the absence of Inderchand 
Galada is not clear. But that Ranka was all along in charge of the cash was clear. 
During the absence of Inderchand Galada, Ranka misappropriated a sum of 
Rs. 13,330, which he appears to have lost on bets on horseraces. When the shortage of 
cash was discovered and reported to him, Inderchand Galada returned to Madras 
Ranka confessed in writing to the defalcation and prayed for forgiveness (see Annex- 
ures A, A-1 and A-2). He was not prosecuted. On 7th April, 1948, Inderchand 
Galada obtained from Ranka a promissory note for Rs. 13,125, after adjusting 
Rs. 205 which was due to the cashier as his salary. -© At the end of the year of 
account the assessee wrote off the amount of Rs. 13,125 as irrecoverable. 


In the assessment year 1949-50 the assessee claimed that this sum of Rs. 13,125, 
which he had lost should be deducted in computing his taxable income. That the 
cashier Ranka had taken the money and the assessee had lost it were never doubted 
by the Department, the Income-tax Officer and the Assistant Commissioner. But 
they rejected the claim of the assessee that it constituted an allowable deduction. 
The Tribunal sustained that rejection when it dismissed the appeal preferred to 
it by the assessee. 


The question referred by the Tribunal under section 66 (2) of the Income-tax 
Act was: 


“ Whether on the facts and in the circumstances of this case there were materials on which 
the Tribunal could disallow the claim to deduct the sum of Rs. 19,125 from the assessable income 
of the assessee as loss incurred in the course of the business.” 

The Department, it should be remembered, accepted the factual position, 
that Ranka had misappropriated the amount and that the assessee had lost it in 
the year of account. Even in the statement of the case submitted by the Tribunal 
there was nothing to indicate that the factum of loss was not established in the 
assessment proceedings. In the course of its appellate judgment, however, the 
Tribunal recorded : 


“ Under these highly suspicious circumstances and in the absence of any evidence we are unwilling 
to accept the mere oral statement that there was émbezzlement in this case.” 


That it was for money misappropriated by Ranka that he executed the promissory 
note was never in issue before the Department. The Tribunal however recorded : 
‘c It looks as if the money was advanced to the employee and later written off since the employee 
could not repay the sum. We do not want to say more or speculate about it. In case it is a Joan 
to the employee, it is clear that it was not for business purpose and therefore it cannot be termed a 
bad debt. The basic fact being unproved it is not necessary for us to consider whether it could be 
allowed under any of the provisions of the Act.” 
If the Tribunal was of the view, that the promissory note was for money advanced 
to Ranka, there was no material to support that view. Besides, it would be incon- 
sistent with the further finding of the Tribunal, that the loan was not for a busi- 
ness purpose. The finding that it was not a case of a loan advanced in the usual 
course of the money-lending business of the assessee could only be on the basis, 
that the amount was due to the assessee but that it was not a loan, because the 
consideration for the promissory note was the money misappropriated by Ranka and 
due by him to the assessee on that basis, That the promissory note itself dated 
7th April, 1948, was not supported by consideration was not and could not have been 
the view taken by the Tribunal. Obviously Ranka was liable to repay what he 
had misappropriated, quite independent of any liability of his under ‘the Criminal 
law of the land, and it was in discharge of that civil liability that he executed the 
promissory note. The Tribunal was not justified on the material on record in 
coming to the conclusion that the misappropriation itself and the loss to the assessee 
had not been proved. As we said, it was not in issue at all at any stage. We still 
therefore proceed to consider the question referred to this Court on the basis, 
that the sum of Rs. 13,330 had been misappropriated by Ranka, and that the 
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assessce had lost Rs. 13,125 in the year of account. Whether it is allowable as a 
trading loss in computing the profits of the business of the assessee is the question. 

We do not consider it necessary to embark afresh on a review of the case -law 
on the subject, under what circumstances can an amount embezzled by an emplo- 
yee left in charge of his employer’s funds be accepted as a trading loss in compu- 
ting the profits of that employer under section 10 (1) of the Act. The case-law 
was elaborately reviewed by the Supreme Court in Badridas Daga v. Commissioner of 
Income-tax*, wherein the scope of the principle laid down by Rowlatt, J. in Curtis v. 
J.& G. Oldfield, Lid.*, was also explained. At page 20 of the Report their Lordships 
of the Supreme Court pointed out: ` 

“It would therefore be an error to suppose that the observations made by Rowlatt, J..........00 ee 
could be regarded as’an authority for the broad proposition that as a matter of law and irrespective 
of the nature of the business there could be no business activities with reference to monies after they 
have been collected and that, in consequence, embezzlement thereof could not be incidental to the 

mg on of business. And we should further add that it would make no difference in the admissi- 
bility of the deduction whether the employee occupies a subordinate position in the establishment 
or is an agent with large powers of management.” . 
The Supreme Court approved of the principles laid down in Venkatachalapathi Iyer v. 
Commissioner of Income-tax®, Lord’s Dairy Farm, Lid. v. Commissioner of Income-tax4, and 
Motipur Sugar Factory, Lid. v. Commissioner of Income-tax®. At page 15 their Lordships 
pointed out that section r0 (2) of the Act was not exhaustive and observed : 

** The result is that when a claim is made for a deduction for which there is no specific provision 
in section 10 (2), whether it is admissible or not will depend on whether, having regard to accepted 
commercial practice and trading principles, it can be said to arise out of the carrying on of the 
business and to be incidental to it. that is established, then the deduction must be allowed, 
provided of course there is no prohibition against it express or implied, in the Act”. 


Their Lordships proceeded : 


“These being the governing principles, in deciding whether loss resulting from embezzle- 
ment by an ir ar has in a business is admissible as a deduction under section 10 (1), whatis to be 
considered is whether it arises out of the carrying on of the business and is incidental to it......... A 
business especially such as is calculated to yield taxable profits has to be carried on through agents, 
cashiers, clerks and . Salary and remuneration paid to them are admissible under section 10 
(2) (xv) as expenses incurred for the purpose of the business. If employment of agents is incidental 
to the carrying on of business, it must logically follow that losses which are incidental to such 

loyment are also incidental to the mg on of the business. Human nature bemg what it 
is, it is impossible to rule out the possibility of an employee taking advantage of his position as 
such employee and misappropriating the funds of his employer and the loss arising from such mis- 
appropriation must be held to arise out of the carrying on of business and to be incidental to it. 
And that is how it would be dealt with ‘according to ordinary commercial principles of trading. 

At the same time, it should be emphasised that the loss for which a deduction could be made 
under section 10 (1) must be one that springs directly from the carrying on of the business and is 
Incidental to it and not any loss sustained. by the assessee, even if it has some connection with his 
business.” 

In Lord’s Dairy Farm, Lid. v. Commissioner of Income-tax*, the decision which was 


approved of by the Supreme Court in Badridas Daga v. Commissioner of Income-tax}, 
Chagla, C.J., put it thus at page 707: 

“Therefore if in any case it is found that it was necessary to deputise certain duties to an employee 
and it was also found that the loss sprang directly from the necessity of doing so, then the loss 
would be trading loss and the assessee would be entitled to claim that amount as a proper deduction.” 


The test to apply in deciding whether a loss sustained by a businessman, when 
an employee of his embezzles funds left in the charge of that employee, consti- 
tutes a trading loss of the business of the employer, is whether the loss was incidental 
to the carrying on of that business. Was the employment of the employee in the 
normal course of that business and was it a normal incident of the conduct of that 
business? Was the entrustment of the funds of the employer to that employee in 
the normal course of the conduct of that business? Was the loss caused to the 
employer by the embezzlement by the employee incidental to that entrustment ? 
a ee ee, 


I. (1958) 2 M.L.J. (S.C.) 168: (1958) 2 3. (1951) 2 M.L.J. 303: a0 LT.R. 363. 
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These pe have to be answered from the view-point of a prudent man of busi- 
ness these tests are satisfied then the loss would be a trading loss. 


‘The assessee in this case carried on a money-lending business. The employ- 
ment of a:cashier was obviously a normal incident of that business. So was the 
entrusment of the cash of the business to that cashier. That Inderchand Galada 
was in charge of the business and that his temporary absence from Madras facili- 
tated the embezzlement by Ranka did not really affect the determination of 
the question, was the embezzlement effected by Ranka incidental to his employ- 
ment under the assessee. It was: therefore, the loss to the assessee caused by the 
embezzlement by the cashier Ranka was a trading loss. 


We answer the question in the negative and in favour of the assessee. The 
assessee will be entitled to the costs of this reference. Counsel’s fee Rs. 250. 


P.R.N, — Reference answered 
in favour of assessee. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice RAMACHANDRA IYER. 
K. Kalianna Goundan .. Petitioner" 
U. i - ; 
Marappan and others . ee Respondents. 

Madras ‘Village Panchayats Act (X of 1950)—Rules for the decision of Election Disputes, Rule 11 (c)— 

icability—Improper reception of votes—Issue of more ballot papers than necessary and recording of more votes 

there are voters— Election Officer favouring and aiding one party and colluding with that party— Effect— 
“Result of election— [f materially affected— Election— If to be set aside. 

In a case where there has been an improper reception of a number of votes as well as non-com- 
pliance with the rules relating to the conduct of election of members to a Panchayat in that the Election 
. Officer has not been fair to the candidates, it cannot be said that the result of the election has not been 
materially affected by the issue of more ballot s than necessary or recording of more votes than 
there are voters. These are very serious i arities. Where the Election Officer colludes with 
s side and even participates in a fraud in the conduct of the election, the election so conducted would 

a farce. 

.Where the infringement of the rules is such that the officer conducting the election could not be 
acquitted of being a party to a fraud, the Court is bound to declare the election void as the 1 
rities must be held to have materially affected the result of the election within the meaning of rule 
I! ee the Rules framed for the Decision of Election Disputes under the Madras Village Pancha- 
yats Act. 

Islington Division Case, (1910) 5 O’M. and H. 120, applied. Writ Petitions Nos. 596 and 597 of 
1958, dissented from. 

Jagannath v. Jaswant Singh, 1954 S.C.J. 257 : (1954) S.C.R. 892 : (1954) 1 M.L.J. 480: A.LR. 
1954 S.G. 210 and Vashist Narain Cas v. Dev Chandra, 1954 S.G.J. 717: (1955) 1 5.G.R. 5093 
(1954) 2 M.L.J. 435 : ALR. 1954 S.G. 513, explained. 

Nagendra Nath v. Khulna District Board, (1916) 92 C.L.J. 124, relied on. 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the respective affidavits filed therewith the High Court will 
bé pleased to issue a writ of certiorari calling for the records connected with the orders 
of the Court of the District Munsif and Election Commissioner, Gobichettipalayam, 
dated 31st March, 1959 and made in O.Ps. Nos. 25 to 28 of 1958 and quash the said 
orders. 

S. Mohankumaramangalam and S. Sethurainam, for Petitioner. 

T. M. Krishnaswami Iyer, R. Viswanathan, S. Tyagaraja Ayyar and the Additional 
Government Pleader (M. M. Ismail), for Respondents. 


The Court made the following 


OrpER.—On goth June, 1958, elections were conducted to the Panchayat of 
Pariyur, a minor Panchayat in the Coimbatore district. The Panchayat was 
divided into four wards, each one being entitled to return three candidates, thus 


* W.P. Nos. 378 to 381 of 1959. ith 8th aa a. 
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making up a total of 12 members for the Panchayat Board. There were two factions 
in the village, one led by N. V. palani Gounder (Respondent’s party to be referred 
to as N. V. party) and the other by N. K. Palani Gounder (Petitioner’s party to be 
referred to as N. K. party). One T. M. Sivagurunathan was originally appointed 
as an Election Officer to conduct the elections for the four wards of the Panchayat. 
It is stated that, at the instance of the N. V. party, he was transferred, and in his 
place one L. S. Ramaswami was appointed to conduct the elections. N. K. 
party protested against the appointment of L. S. Ramaswami who, according to them, 
was a partisan and close associate of N. V. Palani Gounder. But the protest was 
of no avail. Elections were held as scheduled : but the results, which should have 
been announced on the very day of the counting, were not so done. The declaration 
of the: results was made only on the following day, viz., 21st June, 1958. It was 
found that the candidates set up by N. V. party were successful and were declared 
elected. ‘The defeated candidates, thereupon, filed petitions to set aside the elections 
before the Election Commissioner (District Munsif, Gobichettipalayam). In the 
petitions filed,. several irregularities were mentioned. There were also charges of 
personation and other election offences. It is not material to refer to the several 
grounds, on which the elections were challenged , except one which I shall have to 
deal with. The Election Commissioner held that there was no proof of any 
corrupt practice though there were serious irregularities in regard to the issue of 
ballot papers and the polling of the votes. But, as he was of the view that the results 
of the election were not materially affected thereby, he dismissed the petitions. The 
validity of the orders is challenged by the four of the disappointed candidates in the 
four wards. 


Before considering the ground on which the election is now challenged, it is 
necessary to set out certain facts. For the first ward, there were three seats to be 
filed up. Four candidates competed. The number of voters, as found by the Elec- 
tion Commissioner who obtained ballot papers, was 227. Each of them was given 
three ballot papers, as they were to elect three representatives for that ward. There- 
fore, the total number of votes which could have been recorded by the 227 voters 
would be 681, assuming that all of them utilised all the three votes. But.the Election 
Officer actually issued 711 ballot papers and when the ballot boxes were cleared, 
it w as found that the number of votes recorded were 666. It will be seen that 45 
ballot papers are missing, and there is no explanation by the Election Officer as to 
why there was any necessity for issuing more hallot papers than the number of voters 
required. : 


As regards the second ward, the number of ballot papers issued and number 
of votes polled tally, and no reference need be made to that ward any further. 


For ward No. 3, there were four candidates for three seats. 582 ballot papers 
were issued ; but, strangely enough, 588 votes were found in the ballot boxes. Thus, 
there were six votes more than the actual number of ballot papers issued. 


For ward No. 4, there were four candidates for three seats. ‘The number of 
ballot papers originally recorded as issued was 611. That number was later 
corrected as 612. The Election Commissioner has held that the correction must 
have been dishonestly made by the Election Officer. The reason for the correction 
is not far to seek. If each voter were to be given three ballot papers 611 ballot papers 
would not have been given, as that number is not divisible by three. The mistake 
was evidently realised, and the number was presumably corrected into the next 
higher multiple of three, namely 612. But, whatever that might be, the actual 
number of votes found in the ballot box exceeded that number. There were 660 
votes, There is no explanation as to why out of 611 or 612 ballot papers issued 
in respect of that ward, 660 could be recorded. It will be idle to speculate whether 
the excess ballot papers issued for the first ward were utilised for the 4th ward, or 
duplicate ballot papers were printed and utilised for ward Nos. 3 and 4. Taking an 
over-all picture of the entire Panchayat, the position is that the total number of ballot 
papers issued was 2,532, while the total number of votes found recorded in the ballot 
boxes was 2,541, 9 votes being thus in excess of the ballot papers issued. There is 
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no explanation by any body as to how it came to happen that there were more votes 
in the ballot boxes than the number of ballot papers issued. 


In considering the election petition relevant to W.P. No. 381 of 1959, the Elec- 
tion Commissioner made certain observations about the way in which the Election 
Officer conducted himself. He stated :— 


“We find from Exhibit A-13, which is a report sent by the Election Officer (R.W. 2) to the 
Election Authority (4th respondent herein) that the Election Officer has specifically stated that 611 
apers were issued to the voters in Ward No. 4 and that there were 49 papers in excess inasmuch as 
Eo ballot papers were found in the boxes. In Exhibit A-10, which is the record of counting under 
rule 11 (3) for Ward No. 4, it is stated that 612 ballot s were issued and that there was an excess 
of 48 ballot papers. While cross-examined R.W. 2 tted that he first wrote 611 and 49 and then 
corrected the sanie as 612 and 48. But he further added that he made the corrections on goth June, 
1958 itself. On the back of ibit A-10 also we find that 611 is corrected to 61g. Similarly, while 
totalling up he first arrived at the figure 2,531, which he later corrected as 2,532. I am presently 
ing to show that this version of R.W. 2 is false. Exhibit A-13 is dated 21st June, 1958. On that 
date he has given the total number of votes issued as 611. That being so, his version that on the 
previous day itself be made the correction in Exhibit A-10 also cannot be accepted. Again, we find 
that in Exhibit A-1g R.W. 2 has stated that the excess papers were 49, whereas we find in Exhibit 
- A-10 that they were only 48. This is also another indication to show that the correction in Exhibit 
A-I0 was e only subsequent to 21st June, 1958. We do not know when exactly R.W. 2 has made 
this correction. I leave it to the Regional Inspector of Local Boards to satisfy himself about the 
conduct of R.W. 2 in thus having tampered with Exhibit A-193 after it reached his office. But, at 
this stage I would only like to observe that Exhibit A-10 is a very solemn document that has been 
attested both by the village munsif and the karnam of the village. This has also been signed by the 
contesting candidates, namely, the petitioner and respondents 1 to 3 in O.P. No. 25 of 1958. Sucha 
document has been tampered with by R.W. 2 subsequently which act is very much open to objec- 
tion.” 
Although the Election Commissioner found that there has been a serious irregula- 
rity in the conduct of the election, he declined to set it aside on the ground that the 
results of the election were not materially affected by the irregularity. It is neces- 
sary to consider that question now. Rule 4 of the Rules Relating to the Conduct of 
the Election of Members to the Panchayat, contained in G.O. Ms. No. 430, L.A., 
dated 11th March, 1958 states :— 


‘The officer or person so presiding (hereinafter referred toas the Presiding Officer) shall keep 
order at the place of election, shall see that the election is fairly conducted, shall regulate the number 
of electors to be admitted at one time and shall exclude from the place of election all other persons.” 
(Rest of the rule omitted as unnecessary.) 


It needs no saying that, for the proper conduct of an election, the Presiding or Elec- 
tion Officer should be honest, and should be fair to all the candidates. Where the 
Election Officer colludes with one side, and goes even further and participates 
in a fraud in the conduct of the election, the election so conducted would be a farce. 
The utility of representative institutions would then cease to exist. There can be 
no doubt that the irregularities to which I have made reference, namely, the issue 
of more ballot papers than necessary, recording of more votes than there are voters, 
are serious ones. Rule 11 of the Rules framed for the Decision of Election Disputes 
states :— 


“If in the opinion of the Election Commissioner :— 
(a) nswiesseeennceses cee 


(c) the result of the election has been materially affected by any irregularity in respect of a 
nomination paper or by the improper reception or refusal of a nomination paper or vote or by any 
non-compliance with the provisions of the Act or the Rules made thereunder.” 


In the present case, there has been an improper reception of a number of votes, and 


there has been a non-compliance with the rules of the Act, in that the Election Officer 
has not been fair to the rival candidates. 


The question then is whether it can be said that the results of the election has 
been materially affected by reason of such irregularities and illegalities. The Elec- 
tion Commissioner has come to the conclusion that the results of the election were 
not-materially affected, as, according to-him, there was only a difference -of g9 votes 
between the number of votes issued and number of votes polled, when the entire 
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panchayat is taken into consideration, and that having regard to the difference 
between the last of the successful candidates and the disappointed candidates, the 
results of the election could not be held to have been afieced by the presence of 
nine extra votes. In coming to the conclusion, the learned Election Commissioner 
appears to have been influenced by the observations of Panchapakesa Aiyar, J., 

when the matter came up before him at an interlocutory oir (In W. Ps. 
Nos. 596 and 597 of 1958—N. V. Palani Goundar v. N. K. Kalianna Goundan) 
The learned Judge then observed :— 

“ No doubt, as Mr. Jagadisan (as he then bite anes out, this isan extraordinary case where the 
number of votes cast has exceeded the number of ballot papers issued. Such a phenomenon is not at. 
all uncommon in incipient democracies. Recently in a town it was observed that 9 times the votes 
were cast as the ballot papers issued. But however striking or strange such a thing may be, still it 
will be, in my opinion, agaist all law to decide that the election of these four persons is i egal on this. 
one fact even before the petitions have been heard, evidence adduced and decision given.” 

It will be noticed that the learned Judge expressly stated that the matter could not 
be decided at that stage. But the observations of the learned Judge to support 
the view that the mere fact that the number of votes cast exceeded the number of 
ballot papers would not by itself entitle an election to be set aside. With great res- * 
pect, I am unable to share that view particularly in a case where the polling officer 
is responsible for the illegality. In a case where it is proved that the Election Officer 
could not be acquitted of participating in the improper practice of issuing more 
ballot papers than there are voters, it will be difficult to say how many voters really 
voted and how many of the ballot papers were handed over to the successful candi- 
date for being utilised in his own favour. If, for example, a number of ballot papers, 
more than the margin of votes polled between the rival candidates, were handed 
over to one side, there can be no doubt, that the results of the election were affected. 
But, where in a case it would be difficult to ascertain how many were improper! 
handed over, it could not be said that the results of the election were not affected, 
simply because it would be difficult to prove the extent of the fraud practised. In 
Islington Division caset, considering the transgressions of the rules it was observed at 
page 125 :— 

“ If, on the other hand, the transgressions of the law by the officials being admitted, the Court 
sees that the effect of the transgressions was such that the election was not really conducted under the 
existing clection laws, or it is open to reasonable doubt whether these transgressions may not have 
affected the result, and it is uncertain whether the candidate who has been returned has really been 
elected by the majority of persons voting in accordance with the laws in force relating to elections, the 
Court is then bound to d the election void. It appears to us that this is the view of the law which 
has generally been recognised and acted upon by the tribunals which have dealt with election matters.” 
It was held in that case that, where there have been transgressions of the law with- 
out any corrupt motive by the Returning Officer or his subordinate in the conduct 
of an election, if nevertheless the election was really and in substance conducted 
in accordance with the law, and the result was not and could not have been affected 
by the transgressions the election would not be avoided. Even in regard to such 
a case a different view was expressed in Nagendra Nath v. Khulna District Board*. In 
that case three persons had to be elected by the Khulna Local Board to represent 
that Body in the District Board. Eleven members were present, of whom one was 
elected to preside. The President recorded votes by making marks in red pencil 
against the names of various candidates who stood for election. ‘Three persons were 
duly declared elected. ‘Thereafter, it was found that the total number of votes re- 
corded by the President was 34, whereas it should have been only 32. The learned 
Judges observed at page 126 :— 

“The principle that when the number of votes recorded exceeds the maximum that can be 
given the election must be invalid and void seems to us a perfectly sound one, and one that cannot 
be controverted in the case of any elective body, especially where there are no rules as in this parti- 
cular case providing for any such contingencies.” 

As I stated earlier, the contravention of the rules, in the present case could not have 
been an innocent one. In the context of things that happened, and on the findings 
arrived at by the Election Commissioner, it will be open to reasonable doubt whether 
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the candidates who have been returned wereat all candidates elected by the majority 
of persons. In other words, it is difficult to speculate as to how many of the ballot 
papers issued and utilised were given to the electors. In such a case, I am of opinion 
that the principle stated in Islington Division case1, would apply and the election in 
three of the four cases will have to be set aside. 

Mr. T. M. Krishnaswami Iyer, who appeared for the respondent contended 
that the election rules should be strictly observed and if, in a case where the election 
petitioner is unable to prove that any irregularity in the reception of votes did not 
materially affect the results of the election, the Election Commissioner would 
have no jurisdiction to set aside the election. Reliance was placed on the decision 
of the Supreme Court in Jagannath v. Jaswant Singh*, where Mahajan, CG. J., 
observed that the statutory requirements of election law must be strictly observed, 
and that the election contest being purely a statutory proceeding unknown to the. 
common law, the success of a candidate who won at the election should not be lightly 
interfered with and any petition seeking interference should strictly conform to the 
requirements of the law. Inso holding the learned Judge made some significant 
observations, (page 212), namely : 

“Itis always to be borne in mmd that though the election of a successful candidate is not to be 

lightly merad with, one of the essentials of that law is also to safeguard the purity of the election 
process and also to see that people do not get elected by flagrant breaches of that law or by corrupt 
practices.” 
In Vashist Narain Sharma v. Deo Chandra’, it was held that it was the duty of the elec- 
tion petitioner to adduce satisfactory evidence to enable the Court to find in his 
favour that the results of the election have been materially affected by reason of 
the irregularity. That was a case where it was held that the nomination of one 
of the candidates who had stood for election and obtained some votes, was improper. 
The question arose whether, on that finding it could be said that the results of the 
election were materially affected by the mere fact that the number of votes secured 
by the improperly nominated candidate was higher than the margin of difference 
between the successful and unsuccessful candidates. ‘The Supreme Court held that 
the question, whether the results of an election had been materially affected, could 
not be judged by the mere increase or decrease of votes secured, but by proof of the 
fact that wasted votes (referring to the votes secured by the improperly nominated 
candidate) would have been distributed in such a manner between the contesting 
candidates as would have brought about the defeat of the returned candidate. In 
that case, there was no infringement of the rules to such an extent as to make doubt- 
ful of the verdict of the electorate. 


. It is no doubt true that there is no presumption that the result would be 
affected when once an irregularity is committed. On that question the Supreme 
Court points out the difference between the law in England and the law in India 
clearly. But where the infringement of the rules is such that the officials conducting 
the election could not be acquitted of being parties to a fraud, I am of opinion that 
the principle stated in Islington Division caset, would apply. 
As regards ward No. 1, there had been attempt to secure more ballot papers 
than there were voters. It is difficult to ascertain how many of the votes found in 
the ballot boxes were genuine ones. There is similar difficulty in regard to ward 
No. 3, where the number of votes polled is slightly higher than the number issued. 
The mere fact that the difference is only 6 cannot show that there was irregularity 
only in regard to 6 votes, particularly im the light of the finding of the Election 
Commissioner that there was an improper conduct of the election. Again, in 
regard to ward No. 4, more votes than issued have been polled. Election for these 
wards, namely, wards Nos. 1, 3 and 4, will have to besetaside. As regards ward 
No. 2, the number of ballot papers issued correspond to the number of votes polled. 
It may be that, even in that case, the same kind of malpractice took place, There 
is nothing to indicate that such malpractice took place as in the other cases where 
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there is difference between the ballot papers issued and ballot papers utilised. To 
set aside the election in regard to wad No. 2 will be to act on suspicion, and not 
on evidence. I, therefore, make the rule absolute in regard to W.P. Nos. 378, 380 
and 381 of 1959, and discharge the rule in regard to W.P. No. 379 of 1959. The 
peo in W.P. Nos. 378, 380 and 381 of 1959 will be entitled to their costs, 
etitioner in W.P. No. 379 of 1959 will pay costs to the respondents (one set). 
Advocate’s fee Rs. 100. 
P.R.N. ———— W.P. Nos. 378, 380 and 381 of 1959 allowed. 
W. P. No. 379 of 1959 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—MR. JUSTICE VEERASWAMI. 
Sri Mungaliamman Temple, Acharapakkam, by its 


trustees Ella Pillai and others .. Appellanis* 
U. 
Loganatha Naicker and others .. Respondents. 


Limitation Act (IX of 1908), Articles 199 and 144— Applicability— Lease and licence— Distinction— Lease 
of waste lands for making them cultivable on payment of theerwai to Government and of thundu theervai and 
swanthiram to landlord—Tenant to enjoy net yield for himself{—If tenancy at will—Non-payment of rent by 
tenant for over 12 ysars—Suit for possession—Limitation—Starting point—Adverse possession—Landlord and 
tenant. 
The distinction between a lease and a licence is well-defined and settled. Transfer of the right 
to enjoy immovable ty 1s the main characteristic of a lease. In the case of licence there is no 
such transfer. It is in the nature of a privilege personal to the grantee to do something in or upon 
immovable property in the possession of the grantor. 

Associated Hotels of India v. R. N. Kapoor, 1960 8.C.J. 453, applied. 

Where a suit for possession falls squarely under Article 139 of the Limitation Act, there is no 
room to apply to it any other article such as Article 144. Neither the plaintiff’s possession within 12 
years of the suit nor adverse possession claimed by the defendant is relevant. Under Article 139, the 
starting point is the date when the tenancy is determined. When there has been no such determi- 
nation, the relationship of landlord and tenant continues snd no question of adverse possession can 
arise between them. ere stoppage by the lessee of payment of rent does not ipso facto convert his 
possession into one adverse to the lessor. On 5th August 1861 under an agreement in writing, the 
Samudayamdars of a village let ro into possession of certain lands. Some of these lands were 
dedicated to a temple of which the plaintiffs were trustees. They were waste lands to be reclaimed 
and the persons let into possession undertook to cultivate them on payment of theervai due to Govern- 
ment together with thundu theeroat and sudhanthiram at a fixed rate to the samudayamdars. The 
occupants were to appropriate for themselves the net yield or usufruct from the lands. If the samu- 
ye pallet required the lands, they would be at liberty to enter upon them in the month of Ani 

any year. A subsequent agreement, dated 22nd January, 1862 executed by T. D., son of one of the 
10 persons originally let into possession, inter alia provided for the grant of permission for him to sink 
a well m the lands without any right to claim the cost of sinking the well except at the time of surrene 
dering the lands to the samudayamdars. There was also a stipulation that in case the executant 
contravened any of the terms of the agreement, the landlord would be at liberty to enter the 
lands and take possession of the lands including the well without paying any compensation therefor. 
The defendants were the descendants of T.D. and his father. It appeared that the tenants had 
stopped payment of rent to the temple after 1925. The suit was instituted in 1953. 
Held: (1) that the transaction was a lease and not a licence ; 
(2) that It was not a tenancy at will and did not come to an end on the death of T. D.; nor 
id non-payment of rent make the possession of the tenants adverse to the temple. 
(3) that Article 139 of the Limitation Act applied to the suit which was clearly in time. 


Appeal against the Decree of the District Court of Chingleput in Appeal Suit 
No. 196 of 1957, preferred against the decree of the Court of the District Munsif 
of Chingleput in Original Suit No. 42 of 1953. 

M. Natesan, for Appellants. 

K. S. Ramamurthi and T. R. Mani, for Respondents. 

The Court delivered the following 

Jupomenr.—This Second Appeal by the plaintiffs turns upon a question of 
limitation. ‘They sued for recovery of possession of the suit lands which originally 
formed part of samudayam lands belonging to the Mirasi Pangudars of Achara 
village. Both the Courts below have held that the suit lands by dedication in about 
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1861, belonged to Sri Mungaliamman temple of which the plaintiff are the trustees 
appointed by the then Hindu Religious Endowments Boards. This finding is no 
longer in dispute. The suit was framed as one by a landlord to recover possession 
from his tenants and was found by the trial Court to bein time. The lower appellate 
Court disagreed with that view and approached the question from the standpoint 
of whether the plaintiffs had failed to prove possession within 12 years of the suit 
or whether the defendants had a Ae title by adverse possession. In its opinion, 
there was no relationship of landlord and tenant between the parties, and the 
ancestor of the defendants having been let into possession of the suit lands as a licensee 
after his death it became, in the hands of his descendants, adverse to the temple. On 
that view the lower appellate Court reversed the decree of the trial Court and 
dismissed the suit as barred by time. $ 


In order to appreciate the question of limitation it is necessary to notice the 
relevant facts. On August 5, 1861, the then samudayamdars of Acharapakkam 
let 10 persons of whom Vengu Dasari was one, into possession of certain samudayam 
lands. The suit lands formed part of them. An agreement of that date, which 
was in writing, contained the terms under which they were put in possession. Evi- 
dently they were waste lands to be reclaimed and the executants undertook to culti- 
vate them on payment of theeroai due on them to the Government together with 
thundu theervat and sudhanthiram at a certain rate to the samudayamdars. ‘The 
tenants were to appropriate for themselves the net yield or usufruct from the lands. 
It was provided that if the samudayamdars required the lands, they would be at 
liberty to enter upon them in the month of Ani of the year. There followed another 
agreement dated 22nd January, 1862, which was executed by Thiruvengada Dasari, 
son of Vengu Dasari. The preamble and the recitals referred to the terms and 
conditions of the earlier agreement and acknowledged the title of the 
samudayamdars to the suit lands. The purpose of the second agreement was grant of 
permission for ‘Thiruvengada Dasari to sink a well on the lands. It was stipulated 
that he should not claim from the samudayamdars the cost of sinking the well except 
at the time of surrendering possession of the lands to the samudayamdars. There 
was a further stipulation that on contravention by him of any of the terms of the 
tenancy, the samudayamdars should be at liberty to enter upon and take possession 
of the lands including the well without paying any compensation therefor. It is 
common ground that the defendants who are the descendants of Vengu Dasari and 
Thiruvengada Dasari, had been in possession of the suit lands continuously since 
1861. It is in evidence that between 1915 and 1944 they had been dealing with 
the lands by executing sales or usufructuary mortgage as between themselves. The 
patia for the suit lands stood in the name of the temple till 1943. The settlement 
register of the year 1878 showed that Patta No. 9 which included the suit lands, even 
then stood registered in the name of the temple. The oral evidence was to the 
effect that the defendants stopped payment of rent to the temple after 1925. The 
trial Court had no difficulty in holding that the agreement dated 5th August, 1861, 
was a lease. On that basis it found that mere non-payment of rent did not change 
the relationship between the landlord and tenant and convert the tenant’s possession 
into one adverse to the landlord and that the suit was therefore in time. But the 
lower appellate Court equally had no difficulty in thinking 


“ A reading of Exhibits A-r and A-2 (the said agreement) do not even suggest that there was 
a lease arrangement. It appears to be a licence rather than a lease. The licence was revocable.” 
Beyond setting out the main provisions of the two agreements, the lower appellate 
Court gave no specific reason for its view on the nature of the agreements. ‘The 
lower appellate Court then stated : 

“ Even if Exhibits A-1 and A-2 are to be construed to be sufficient to create the relationship of 
landlord and tenant, the suit has not been filed within 12 years of the death of Thiruv 
Dasari. There wasno payment of rent at least subsequent to 1925, by any of the defendants 
. creating or continuing the relationship of landlord and tenant between the predecessors-in-title of 
the defendants and the villagers on behalf of plamntiff-temple. It follows even from this that the 
present suit is not in time.” 

Sri M. Natesan, the learned counsel for the appellants, contested the view of the 
lower appellate Court that the said agreements amounted to a licence and not a 


17 


“130 THE MADRAS LAW JOURNAL REPORTS. [r962 


lease. The learned counsel also urged that the lower appellate Court erred in 
approaching the question of limitation from the angle of adverse possession on the 
part of the defendants or whether the plaintiffs were in possession within 12 years 
of the suit. Now the distinction between lease and a licence is well defined and 
settled. Transfer of the right to enjoy immovable property is the main characte- 
ristic of alease. In the case of a licence there is no such transfer. It is in the nature 
of a privilege personal to the grantee to do something in or upon the immovable pro- 
perty in the possession of the grantor. ‘The lessee’s possession to the exclusion of 
the lessor, therefore, prima facie points to a lease and not to a licence. There may, 
however, be circumstances present which may outweigh that view and indicate a 
licence, for whether it is the one or the other is essentially a matter of intention. If 
authority is required, it is enough to refer to Associated Hotels of India v. R. N. Kapoor’, 
in which the Supreme Court set out the following propositions as well established for 
finding out whether a given transaction is a lease or a licence : 

“(r) To ascertain whether a document creates a licence or lease, the substance of the 
document must be preferred to the form ; (2) the real test is the intention of the parties whether they 
intend to create a lease or a licence ; (3) if the document creates an interest in the property it isa 
lease ; but ifit only permits another to make use of the property of which the legal possession 


continues with the owner it is a licence, and (4) if under the document a party got exclusive posses- 
sion of the property, prima facie, he is considered to be a tenant ; but circumstances may be establish- 


ed which negative the intention to create a lease.” 


Applying the above tests, it seems to me that the said agreements in this case clearly 
establish the transaction to be a lease and not a licence. Cultivation ‘was the pur- 
pose for which the ancestors of the defendants was let into possession of the suit lands. 
'To start with, they were waste lands which required to be reclaimed and made fit 
for cultivation. Having regard to these facts, and the fact that actually the plaintiff- 
temple reserved no control over or possession of the lands, the defendants’ possession 
was evidently exclusive. That the defendants’ ancestors sunk a well on the lands, 
though with the permission of the samudayamdars, is a further indication that what 
the defendants enjoyed over the suit lands was not a mere privilege but involved a 
transfer of a right to use the lands themselves. They were, as already mentioned 
originally samudayam lands and there was no apparent reason for the samudayam- 
dars to have retained possession with them while they let the defendants reclaim and 
cultivate them. Further the payment of thundu theervat and swatantaram are addi- 
tional circumstances which support the view that what was intended was a lease. 


Indeed Sri K. S. Ramamurthi, the learned counsel for the respondents did not 
very properly dispute the above position. It would, therefore, follow that the suit 
is clearly governed by Article 139 and not any other Article of the Limitation Act. 
So the starting point would be the time when the tenancy was determined and 
not the date of dispossession or discontinuance or when possession became adverse. 
Apparently, realising this, the learned counsel for the respondents contended that 
the tenancy in this case was one at willand it terminated on the death of 
the original lessee Vengu Dasari or his son Thiruvengada Dasari many 
years ago. In support of his contention, the learned counsel invited my 
attention to certain authorities to show whata tenancy at will was and when 
it terminated but I do not think it necessary to refer to them. In my opinion, 
there is nothing in the two agreements already mentioned which compels 
me to hold the lease to be one at will. It is no eae true, as contended by 
the learned counsel for the respondents, that the agreement dated 5th August, 1861,, 
provided for termination of the lease whenever the lessors required the lands. But 
the termination could not take effect forthwith but only from the month of Ani in 
a year. Moreover, the lease was for the reclamation of the lands and cultivation. 
Itseems tome that no such agricultural lease can normally be at will. Such a 
precarious tenure seems to be hardly consistent with the requirements of agricultural 
operations. In my opinion, the lease in this case was clearly not one at will which 
could be said to have come to an end on the death of Vengu Dasari or Thiru- 


vengada Dasari. 
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There is no evidence that the temple or its trustees determined the lease at an 

time or before 12 years of the suit. That being the case, the suit should be held to 
be in time under Article 139 of the Limitation Act. The lower appellate Court 
found that the defendants had acquired prescriptive title by being in adverse posses-. 
sion of the suit lands over the statutory period. It also thought that the suit was out 
of time because the plaintiffs had not established their possession of the suit lands 
within 12 years of the suit. Neither of the approaches made by the lower appellate 
Court to the question of limitation can be supported. When the suit falls squarely 
under Article 139 of the Limitation Act, there is no room to apply to it any other 
Article of the Limitation Act. Neither the plaintiff’s possession within 12 years of the 
suit nor adverse possession claimed by the defendants is, therefore, relevant to this 
case. That apart, it is well settled that mere stoppage by the lessee of payment of 
rent does not tpso facto convert his possession into one adverse to the lessor, As long 
agthe relationship of landlord and tenant continues, no question of adverse- 
possession can arise between them. But, as I said, his suit is governed by Article 139 
of the Limitation Act and the starting point for the purpose of that Article is the date 
when the tenancy is determined. There is no such determination at all in the 
instant case. 


The Second Appeal is allowed and the decree of the trial Court is restored with 
cests of the plaintiffs throughout. 
P.R.N. — Appeal allowed.. 
[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Officiating Chief Justice, Mr. Justice. 
VEERASWAMI AND Mr. Justice RAMAKRISHNAN. 


Jagadeesan (minor) and another .. Appellanis*® 
U. 
Saraswathi Ammal and others .. Respondents. 


Hindu Law—Debis—Sale of Joint Family property in execution of morigage decres against the father—Debt,, 
noi avyavaharika nor for antecedent debts, nor for BE EA Mi TEE decrees against father barred by- 
limitation—Sale of Joini Family property in execution of mortgage If binding on the son’s interest in a 
propertyp—Doctrins of pious obligation—Applicability. 


A Court sale obtained in execution of a mortgage decree passed against a Hindu father (the debt 
being avyavahanka) the personal decree against whom had become barred by limitation, would, if it 
is not inconsistent with the terms of the sale certificate, include the son’s interest in the property 
as well. 


The basic reason of the apy of the son is the pious obligation of the son which would be there 
so long as the obligation of the father exists. The existence of an obligation cannot be negatived if 
one of the remedies available for its enforcement is lost or not available , nor is it necessary for the 
obligation to subsist that the liability of father should be enforceable in a particular form against him 
by arrest or other personal process. Therefore the liability of the son would depend upon the subsis- 
tence of the debt and not the availability of a particular form of remedy against the father. 


Although a mortgage decree, cannot, as such , bind the son, once a sale has ensued under the 
decree, the son cannot recover his property back from the purchaser in execution sale unless he shows 
that the debt which formed the basis of the decree, was avyavaharika, the assumption being that the 
Court purported to sell the entire property including the son’s share. The mortgage decree (debt 
not being ayyavaharika) though it may not bind the son as such, would by itself constitute a debt of” 
record and an execution sale which follows the decree can be supported on the theory that the sale 
was for the discharge of an antecedant debt, namely, the decree, the Court’s power of sale being co- 
extensive with the father’s. None of the above two reasons depend for its validity on the subsistence 
of any personal remedy against the father. 


The restrictions to the doctrine of pious obligation recognised by the Courts are but a logical 
extension of the principle underlying the liability, namely, (1) being religious, avyavahartka debt 
would not come with it ; (2) being co-extensive with the father’s liability a discharge or cxtinction of 
the latter’s liability would terminate the son’s liability and (3) the liability is limited to assets received 
or to the extent of the jomt family property. 


aaam 


15th September, 1961 
(24th Bhadra, 1883, Saka). 
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It is true that the basis for the Court’s power to sell the son’s share is the latter’s obligation under 
the Hindu Law. But the existence of that very obligation entitles the father to exercise a power of 
-alienation for the discharge of his avyavaharika debt. The Court in selling son’s share only exercises 
the father’s power. 


The true principle of the right of the creditor to proceed against the son’s share in the family 
property is not on any representation of his independent interest m the suit, but whether the debt 1s 
not an avyavaharika debt. An omission to mmplead the son in the suit against the father cannot mean 
that the pious obligation is at an end ; its only consequence is that there will be no adjudication as to 
the binding nature of the suit debt at that stage. The son can, therefore, contest his liability with 
reference to the nature of the debt in other proceedings. But where the debt is not an avyavaharika 
one, his liability would exist although the decree is against the father alone. 


The cases which hold that where the sons are impleaded along with the father but the claim 
-against them is dismissed, the son’s share m the property would not be liable, are not based on any 
-theory as to the necessity of making them parties, but on the principle of res judicata. 

The word “rina ” is a word of wide connotation signifymg a variety of obligations. 

A debt is money that is due or owing to another, whether the liability to pay is personal or one of 
_pro . A debt would nonetheless be a debt even where there is only a property liability in respect 
of the same. 


Appeal against the Decree of the Court of the (Principal) Subordinate Judge of 
“Vellore in Appeal Suit No. 129 of 1956, preferred against the Decree of the Court of 
tthe District Munsif of Vellore in Original Suit No. 391 of 1952. 


T. Venkatadn, for Appellants. 
K. S. Champaskesa Ayyangar and K. C. Srinivasan, for 1st Respondent. 


When the appeal came on for hearing before him the following Order of 
Reference to a Full Bench was made by 


Subrahmanyam, F.—The plaintiffs appeal from the Judgment of the Subordi- 
‘nate Judge of Vellore pronounced on goth March, 1957, in A.S. No. 129 of 1956 
allowing the appeal preferred by the 7th defendant. The District Munsif had 
-on 28th December, 1954, passed adecree in favour of the plaintiffs. The Subordi- 
nate Judge allowed the’ 7th defendant’s appeal and dismissed the suit with costs. 
‘The suit was for partition and separate ac of the plaintiffs’ 1/4th share in 
the suit property, namely, a house in Vellore. 


The plaintiffs and the end defendant are brothers. Their father is the rst 
.defendant. His brother is the grd defendant. The plaintiffs’ case is this. ‘The 
suit property belonged to the joint family consisting of the plaintiffs and defendants 
1 to 3. It was mortgaged by the rst defendant in 1936 for Rs. 350 in favour of one 
-Rathnammal. After her death, her heirs obtained a decree in O.S. No. 8 of 1949 
‘on foot of the mortgage. The mortgage was not for family necessity or benefit 
or for any antecedent debt of the 1st defendant. It was therefore not binding on 
‘the plaintiffs. They were not parties to that suit, although the end defendant was 
made a party. The mortgage decree is not binding on the plaintiffs. In the 
- Court sale held in execution of the decree passed on the mortgage in O.S. No. 8 
-of 1949, the 6th defendant purchased the property. He threatened to interfere 
with the plaintiffs’ possession. On those allegations, the plaintiffs filed the suit, 
which has given rise to this Second Appeal, praying for a declaration of their title 
-and for possession. Defendants 4 to 7 contested the suit. In their written state- 
‘ment they said that the allegations that the property belonged to the joint family 
consisting of the plaintiffs and defendants I to 3 were mere inventions and tissues 
-of lies. They pleaded that, in pursuance of the purchase at the Court auction, 
“6th defendant hea taken possession of the property through Court and that, at 
the time of his taking possession, defendants 1 and 2 were in possession of the pro- 
erty. They said further that the mortgage executed by the rst defendant was 
toe discharging antecedent debts and was therefore binding on the plaintiffs. 


The District Munsif held that the property was the joint family property of the 
plaintiffs and defendants 1 to 3, that the decree on the mortgage and the sale at the 
Court auction were not binding on the plaintiffs and that the plaintiffs were in joint 
possession of the ae aie On those findings, he passed a decree in favour of the 
plaintiffs. In appeal, the Subordinate Judge held that the property was the separate 
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property of the 1st defendant. He then proceeded to consider the appeal on the 
assumption that the property was the joint family property of the plaintiffs and 
defendants 1 to 3. He did not give a specific finding on the question whether, on 
that assumption, the mortgage was binding on the plaintiffs. But he held, that 
even assuming that the mortgage was not binding, the sale that had been held 
in execution of the mortgage decree would be effective to convey to the purchaser 
the interests of the plaintifs in the mortgaged property as well as the interest of 
defendants 1 and 2. On those findings, he allowed the appeal and dismissed the 
8 uit. 

The first point for determination is whether the finding of the learned Sub- 
ordinate Judge that the suit property was the separate property of the 1st defendant 
is capable of being maintained. ‘The plaintiffs’ allegations regarding title to the 
property are these. The property belonged to a joint family consisting of defendants 
1 and 3 and another person. Ina partition between them, the property was allotted 
to the share of defendants 1 and 3, the-other person becoming divided from them. 
The property was subsequently mortgaged by the grd defendant. In execution of | 
the dek obtained on the mortgage, the property was purchased by a stranger. 
He did not take possession. The property remained in the possession of the family. 
The purchaser sold the property to the family in the name of the 1st defendant. 
The family of the plaintiffs and defendants 1 to 3 thus acquired title afresh to the 
property and continued in possession of the property. In reply to those allegations, 
the 6th defendant, whose written statement was adopted by the other contesting 
defendants, merely said that those allegations were “ false, grotesque, unbelievable 
or ee mere inventions and tissues of lies.” It is not surprising that the learned 
District Munsif declined to give serious consideration to a plea which consisted of 
mere epithets. As observed by him, there was no allegation that the suit property 
was the separate property or the self-acquired property of the 1st defendant. 


The only evidence bearing on the question whether the property was the joint 
family property of the plainti and defendants 1 to 3 or the separate property of 
1st defendant is the evidence furnished by the proceedings in the suit instituted 
on the mortgage which had been executed by the rst defendant. The plaint in 
that suit, namely, O.S. No. 8 of 1949, is Exhibit B-2. The heirs of the mortgagee 
instituted the suit against defendants 1 and 2 herein. In pleading that the mortgage 
was binding on the 2nd defendant, the plaintiffs in O.S. No. 8 of 1949 said that 
defendants 1 and 2 were members of a joint Hindu family, that the 1st defendant 
was the manager of the family and that he had executed the mortgage with a view 
to discharge his antecedent debts, which were payable by the 2nd defendant out 
of his family properties. In instituting the suit, therefore, the holders of the mortgage 
treated the property as the joint family property of defendants 1 and 2. It is as 
joint family property that the property was sold and purchased in Court auction 
by the 6th defendant, who filed a written statement in this suit which was adopted 
by the other contesting defendants. In giving his finding that the property was 
the separate property of the 1st defendant, the learned Subordinate Judge overlooked 
the evidence furnished by this material transaction in which the property was treated 
and brought to sale as the joint family property of defendants 1 and 2. In the 6th 
defendant’s written statement, he said that the property was in the possession of 
defendants 1 and 2 at the time of the delivery in pursuance of the sale certificate, 
which had been issued to him. There was no evidence that the rst defendant had 
purchased the property for his own benefit or out of his own funds. In those cir- 
cumstances, the Subordinate Judge’s finding that the property was the separate 
property of the rst defendant is a finding that is vitiated by failure to consider 
material evidence bearing on the question. It cannot be supported. Acting 
under section 103, Civil Procedure Code, I find that the suit pro was, at the 
time of the mortgage and of the Court sale in favour of the 6th defendant, the joint 
family property of the plaintiffs and defendants 1 to 3. 


The next question for decision is whether the mortgage executed by the Ist 
defendant was binding on the plaintiffs. The District Munsif found that the 
mortgage was not binding on the plaintiffs. The Subordinate Judge has not 


134 THE MADRAS LAW JOURNAL REPORTS. [1962 


recorded any express finding on that question. The interests of justice are best 
served by my recording a finding on that question under section 103, Ciil Procedure 
Code, instead of calling for a finding from the lower appellate Court. Exhibit 
B-1 is the morigage deed executed by the ist defendant in favour of Rathnammal 
on 17th December, 1936, for Rs. 350. The mortgage deed states that the money 
was reserved with the mortgagee to discharge an earlier mortgage, which the 1st 
defendant had executed for Rs. 250 and to discharge the debt due on the decree 
which had been obtained against the 1st defendant in S.C.S. No. 1164 of 1934 
on the file of the Vellore District Munsif’s Court. No evidence was adduced on 
behalf of the contesting defendants to show that the mortgagee’ Rathnammal dis- 
charged either the one debt or the other, or paid consideration for the mortgage in 
any other manner. Ifan alienation were so ancient that it would not be reasonable 
to expect direct evidence of the truth of the statements made in the instrument of 
transfer, the recitals made in the instrument might themselves be regarded as evi- 
‘dence of the facts stated. But transactions of the year 1936 do not qualify for 
exemptions of that kind. It was therefore the duty of the contesting defendants, 
if their case were true, to have adduced evidence of the passing of consideration for 
the mortgage Exhibit B-1, either in the manner stated in it or in any other manner. 
There was no such evidence. The only fact proved in relation to consideration 
for the mortgage is that a decree was passed on the mortagage against defendants 
1 and 2. ‘That may give rise to a presumption as against the 1st defendant that 
the mortgage was supported by consideration, but cannot, as against the plaintiffs, 
give rise to a presumption that the consideration was such as would bind their 
interests in the property. I find that the contesting defendant has not proved 
that the mortgage was executed for family necessity or for the benefit of the family, 
or for an antecedent debt payable by the ist defendant. The mortgage, as an 
alienation of the interests of the plaintiffs in the property, was, therefore, of no 
effect. 


The mortgage was executed in 1936. The suit on the mortgage was instituted 
in 1949. ‘There is no allegation in the plaint Exhibit B-2 in that suit that personal 
remedy was alive. Personal remedy was clearly barred. 


The point for decision is whether the Court sale held in execution of the decree 
passed on O.S. No. 8 of 1949 has the effect of conveying to the purchaser, (6th 
defendant) the plaintiffs’ interests in the property as well as the interest of the rst 
defendant. Any discussion on the question of the power of a father in a joint Hindu 
family consisting of himself and his sons to alienate his sons’ interests as well as his 
own in joint family property or of the power of the Court to seize the sons’ interests 
as well as the father’s to satisfy a debt incurred by him, at the present day, has to 
start with Bry Narain v. Mangal Prasad’. In that case, their Lordships of the 
Judicial Committee laid down the following five propositions : 

“ (1) The managing coparcener of a joint undivided estate cannot alienate or burden the 
estate qua manage) except for purposes of necessity ; but 


(2) If he is the father and the reversionaries are the sons, he may, by incurring debt, so long 
as it is not for an immoral purpose, lay the estate open to be taken in execution proceeding upon a 
decree for payment of that debt. 


(3) If he purports to burden the estate by the mortgage, then unless that mortgage is to dis- 
charge an antecedent debt, it would not bind the estate. 


(4) Antecedent debt means antecedent in fact as well as in time, that is to say, that the debt 
must be truly independent and not part of the transaction impeached. 


(5) There is no rule that this resultis affected by the question whether the father, wh tracted 
the debt or burdens the estate, is alive or dead.” ace 


We are concerned in this case with the propositions I to 3. Applying proposi- 
tions 1 and 3,we have held that the mortgage Exhibit B-1 executed by the 1st defendant 
in 1936 was of no effect as against the plaintiffs’ interest in the property. We have 
now to consider the effect of proposition No. 2 and see whether the sale in execution 
ea eS ee 
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of the decree obtained on that mortgage has the effect of conveying the plaintiffs 
interest in the property as well as the 1st defendant's. 


Where a decree is obtained on a promissory note executed by the father, in a 
suit in which his undivided sons are not eo nomine parties, the property of the joint 
family can be attached in execution and sold. The purchaser at such Court auction 
would acquire title to the entire joint family property inclusive of the son’s interests. 
(The word “ debt ” in this discussion denotes only an avyavahartka debt) That is 
because of the pious obligation of the sons to pay their father’s debts. That obligation 
extends to a debt whose repayment is secured by a mortgage executed by the father. 
Where a father executes a mortgage to secure repayment of a debt which, though an 
avyavaharika debt, is not a debt borrowed for family necessity or benefit, then, the 
alienation of the property by way of mortgage is not binding on the sons. ‘That 
follows from propositions 1 and 3 laid down by their Lordships in Bry Narain s 
cas¢é1, But the debt payable under the mortgage has to be discharged by the sons 
out of their family property by reason of their pious obligation. ‘There was some 
controversy as to the method by which the son’s pious obligation could, in such a 
case, be enforced. The Punjab High Court took the view that, in a suit instituted on 
foot of the mortgage against the father without the sons being eo nomine, made parties 
a decree could be obtained against the father for the sale of the property and the 
mortgaged property could, as a whole, be sold, with the consequence that the pur- 
chaser would obtain a valid title as regards the sons’ interests in the property as well 
as the father’s. That view was as regards procedure, dissented from by the Bombay 
High Court in Bhanumappa v. Hanumantappa*. Beaumont, C.J., said, in effect, that 
the correct thing to do would be first to obtain a decree for sale of the father’s interest 
in the mortgaged property and then, if the sale proceeds were insufficient to satisfy 
the debt, to obtain a decree for payment of the balance of the debt by the father 
personally and by the sons out of their family properties. In execution of such per- 
sonal decree, the sons’ interests in the mortgaged property could be sold. The other 
properties of the joint family could also be sold, if necessary. Whether, in such a 
case, a person who, after the date of the mortgage sued on but before the date of the 
personal decree, has obtained an alienation from the father of his and his sons’ in- 
terests in the joint family would obtain precedence over the purchaser in Court auc- 
tion of the son’s interest in the property would be an interesting question, which, does 
not appear to have come up for consideration so far. 


Where a father creates a charge over the properties of the joint family for 
repayment of money, without making himself personally liable to pay the money, no 
question of the pious obligation of the sons to pay the money could arise. If the 
charge was created for a purpose not binding on the sons, then the son’s interest 
in the property could not be sold in enforcement of the charge. A case of that kind 
arose in Kesar Chand v. Uttam Chand?. In that case, there was a mortgage decree 
against one Hans Raj and his brother. They appealed to the High Court and 
prayed for stay of execution. ‘The appellate Court granted stay on condition that 
the appellants furnished security in the form of a charge“upon immovable property. 
Thereupon Uttam Chand executed a security bond in which he said : 


s, . . . I hereby stand as surety for Hans Raj and others, minors, judgment-debtors, 
and agree that in the event of the appellate Court’s decision being against the judgment-debtors, 
my movable and immovable properties, detailed hereinafter, shall be lable for making good the 
deficiency, if the sale proceeds of the esate property are not sufficient to meet the demand 
i.e., the amount which may then be found due from the judgment-debtors according to the decision.” 


In the Appeal by Hans Raj and his brothers, there was a decree for sale of the pro- 
perty which had been mortgaged by them. In execution of the mortgage decree, the 
mortgaged property was sold. The sale proceeds were not sufficient to satisfy the 
decree. Consequently, one of the items of property included in the security bond 
filed by Uttam Chand and certain other family properties of Uttam Chand and his 
sons were sold to satisfy the debt payable by Hans Raj and his brothers. ‘The sons 
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and grandsons of Uttam Chand instituted the suit, which gave rise to the appeal 
before their Lorships of the Privy Council, praying that the sale be set aside. Their 
Lordships held that while the security bond created a charge on the properties men- 
tioned in it, it excluded all personal liability and this, since the bond was executed 
not for the payment of any debt due by Uttam Chand but for the payment of a debt, 
which was due from third parties the doctrine of pious obligation of the sons to pay 
their father’s debts could not make the transaction binding on the ancestral property. 
The plaintiffs in the suit were given a decree that the sale proceedings were null and 
void. 


We are now in a position to consider the Full Bench decision of our Court in 
Abdul Hameed v. The Provident Investment Co. Ltd.!, The parties in that case were 
Muslims, who in the matter of the holding of property, were governed by the Hindu 
Law. The end defendant in that case executed a mortgage over the properties which 
belonged to the joint family consisting of himself and his son and grandson for purposes. 
which were not binding on the joint family. The mortgage was on 5th December, 
1929. In 1932 the mortgagee obtained a preliminary decree for sale and in 1933 
a final decree for sale. The mortgaged properties were sold and were found insuffi- 
cient to satisfy the decree. On 16th March, 1937, a personal decree was passed against 
the 2nd defendant for the balance. The son and the grandson of the and defendant 
instituted the suit, which gave rise to the reference to the Full Bench, alleging that 
the Court sale was not binding on their share of the property and claiming a parti- 
tion. It was found that the mortgage was not binding on them. The questions 
then arose whether, though the mortgage was not binding the decree for sale was 
binding on the son, and, secondly , whether the sale held in execution of the decree 
was binding on the son’s share. ‘Those two questions and another question, which | 
is not relevant for the purpose of the present appeal, were referred to a Full Bench. 
The two questions were : 


` 


“(1) Whether a mortgage decree for sale simpliciter, without any oe lability, obtamed 
agamst a father alone on a mortgage of the joint family property created by him for a purpose not 
binding on the family, is binding on the son’s share by the application of the principle of pious obliga- 
tion ? 


(2) Whether a sale held of the joint family property in execution of such a decree is bmding 
on the son’s share ? ” 


The Full Bench answered the first question in the negative and the second question 
in the affirmative. So far as our State is concerned, that decision disposed of the 
controversy regarding the procedure to be adopted in enforcing the son’s pious obliga- 
tion to pay a debt secured by a mortgage executed by the father. In that case personal 
remedy was alive when the suit was instituted but the mortgage as an alienation of 
joint family properties was not binding on the son. That decision is authority for 
the position that in such a case, it is not necessary in order that the creditor may 
have the son’s interest in the property sold as well as the father’s in satisfaction 
of the mortgage debt, that the creditor should first obtain a decree for sale of the 
father’s share of the property and then obtain a personal decree for payment of 
the balance. The question for consideration now is whether the answer given by: 
the Full Bench to Question No. 2 referred to it for opinion extends to a case where, 
on the date of the suit personal remedy on the mortgage is barred. 


Let us take a case in which on a mortgage executed by the father for purposes 
not binding on the sons, a suit is instituted against the father alone after the personal 
remedy on the mortgage has become barred and a decree is passed for sale of the 
property. In execution of the decree, the entire mortgaged property inclusive of the 
the sons’ share is sold. The question is whether the purchaser acquires a valid title 
to the sons’ share. If we answer that question in the affirmative, the position would 
be this, namely, that the creditor would by deliberately omitting to implead the 
sons, gain an advantage at their expense, which the creditor could not possibly 
get if he had impleaded the sons. Let us suppose that the sons of the mortgagor 
as well as the mortgagor were impleaded as the defendants in the suit. On the 
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facts, since the mortgage was not binding on the sons the suit would be dismissed 
as against them and, since personal remedy was barred there would have been a 
decree only for sale of the father’s share in the property. ‘The sons’ share could 
not be sold at all. Could the creditor be in a better position by not impleading 
the sons? The ordinary rule of law on that matter is that nothing done in a suit 
could prejudice a person, who is not a party to such suit. But there are cases where 
a person may be bound by the decree in a suit, although he is not ¢o nomine a party.. 
Those ordinarily are cases in which such person is represented by a person who is 
eo nomine on record. But a person who represents another person in a suit cannot, 
by such representation, bring about, as regards such other person, adverse conse- 
quences more far-reaching than could be brought about if such other person were- 
himself a party. Therefore, to hold that in a case in which the son’s interest m 
the mortgaged property cannot be sold if he were ¢o nomine added as party to a suit 
on the mortgage his interest could be validly sold if he were not eo nomine impleaded 
as a party would be to state a thing that would be opposed to the fundamentals. 
of procedural law. I am hence of the view that the answer given by the Full 
Bench in Abdul Hameed v. The Provident Investment Co. Lid.', to Question No. 2 referred. 
to it for opinion should not be extended to cases where personal remedy on the 
mortgage was barred on the date of the institution of the suit. 


It is necessary at the same time that we set out the argument that might be 
advanced in favour of the view that the answer given by the Full Bench to the- 
second question referred to it extends also to a case where the personal remedy on 
the mortgage is barred on the date of the institution of the suit. The argument 
1s this. When the Court sells the son’s interest in joint family property in satisfac- 
tion of a debt payable by the father, the Court is really exercising the father’s power 
to sell the son’s interest as well as his own in satisfaction of a debt payable by him. 
A father may sell joint family property inclusive of his son’s interest in such property 
for a debt payable by him, whose recovery is barred by the law of limitation (Please- 
see Satyanarayana v. Satyanarayana Murthi”). Therefore, since the father could have: 
validly sold the mortgaged property to the decree-holder in satisfaction of the decree 
for sale passed on the mortgage notwithstanding that the personal remedy against 
the father was barred, the Court could also sell the entire joint family property 
in satisfaction of the debt and in selling the entire property in execution of the- 
decree, the Court must be deemed to have exercised that power. That argument. 
throws into relief the question whether, in selling, the son’s interest in joint family 
property for the discharge of a debt payable by the father the Court is exercising 
the father’s power of sale or whether the Court is enforcing the pious obligation. 
of the son to pay the debt. That question is considered in great detail, and if I — 
may say so, with a wealth of illustration by the Supreme Court in Sidheshwar v. 
Bhubneshwar®, 


If, in selling joint family property for a debt payable by the father the Court 
is merely exercising the father’s power of sale, the Court’s power would cease,, 
when the father’s power ceases. But Proposition 5 laid down by the Privy Council 
in Brij Narain v. Mangal Prasad‘, says expressly that the Court’s power is not affected 
by the fact that the father'is dead. Further, the Court could sell the son’s share 
even in a case where by partition between himself and his sons the father has lost 
his power of selling his son’s share. ‘The case in Sidheshwar v. Bhubneshwar® related to 
a branch consisting of a father and his sons, which formed part of a larger joint Hindu 
family. Under the law in Bihar, which governed the case, the father could not alie- 
nate his and his son’s share in the property for the debt which hehad to pay. But 
the law recognised at the same time the pious obligation of the sons to pay the debt. 
It was held that although the father could not himself alienate his and his son’s 
interest in the joint family property for the payment of his debt, the Court could 
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attach his and his son’s interest in the joint family property and sell it for the 
satisfaction of the debt payable by him. The father’s power of sale itself is a 
consequence of the son’s obligation to pay the. father’s debt. I am, therefore, of 
the opinion that the Court’s jurisdiction to sell the son’s shareis based not on the 
: father’s power of sale, but on the son’s pious obligation to pay. 


There is no legal obligation on the part of the son to pay a debt of his father, 
whose recovery is barred by the law of limitation (Please see Subramania Atyar v. 
Gopala Atyar)1. It seems to me therefore that where the son is not made a party to a 
suit on mortgage executed by the father, instituted after the personal remedy on the 
.mortgage is barred, the son’s interest in the mortgaged property cannot be conveyed 
by a sale held in execution of a decree obtained against the father. But, since the 
language of the answer given by the Full Bench in Abdul Hameed v. The Provident 
Investment Co. Lid.*, to question No. 2 referred to it for opinion would seem to extend 
to such a case also, it is necessary that the question should be considered by a Full 
-Bench. I would, therefore, refer the following question to a Full Bench namely 
whether the answer given by the Full Bench in Abdul Hameed v. The Provident Invest- 
ment Go., Lid.?, to Question No. 2 referred to the Bench extends to a case where the 
‘decree is passed in a suit instituted after the personal remedy on the mortgage had be- 
come barred by the law of limitation, that is to say, whether a sale held in execution 
of a decree passed in a suit instituted against the father to which the undivided sons 
are not eo nomine parties, on a mortgage executed by the father which is not binding 
on the sons and as to which the personal remedy is barred on the date of the institu - 
tion of the suit, is effective to convey the interest of the sons in the property as well as 
the interest of the father. 


The papers will be placed before my Lord the Chief Justice for such orders as he 
deems fit. 


In pursuance of the Order of reference the Second Appeal came on for hearing 
before the Full Bench (Ramachandra Iyer, O.C.F., Veeraswamt and Ramakrishnan, F7.). 


The Judgment of the Court was delivered by 


Ramachandra Iyer, O.C.F.—This reference raises a question regarding the 
binding nature of an execution sale under a mortgage decree over the interest of the 
-sons in the mortgaged property, the debt secured not being personally enforceable 
against the father and not being of avyavaharika character. ‘The question as framed 
and placed before us would appear to cover a mortgage decree on the basis of an 
avyavahartka debt as well. We have, therefore, thought it necessary to re-cast the 
question which will be as follows :— 

“ Whether a sale of joint family property, held in execution of a decree in a suit instituted 
against the father alone on a mortgage executed by him, the debt covered thereby not being avyava- 
harika but which, however, was contracted neither for discharging an antecedent debt of the father, 


nor for any necessity or benefit of the family and, in a ae of which personal remedy against the 
father had become barred by limitation, would be binding on the sons’ inteiest in the mortgage 


property. ’’ 


We entertain no doubt that the question has to be answered in the affirmative and 
that the decision of the Full Bench of this Court in Abdul Hameed v. Provident Investment 
-Co. Ltd.*, would cover this case as well. 


Before giving our reasons for the conclusion stated above, it is necessary to state 
-a few facts which give rise to this reference. Shanmugam, the second respondent to 
‘the appeal and his three sons, namely, the two appellants and the third respondent 
-are members of a joint Hindu family. During the year 1936, Shanmugam created 
-a mortgage over the suit property to secure a sum of Rs. 350. Itis admitted that the 
loan was not incurred for the discharge of any antecedent debt incurred by Shan- 
-mugam or for any benefit or necessity of the family ; but at the same time it was 
not for any illegal or for immoral purpose. In the year 1949 by which time, the 
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personal remedy against the mortgagor had become barred, the mortgagee instituted a 
suit for the sale of the property covered by the security. The sons were not made 

arties to the suit. The suit ended in a decree in execution of which the predecessor- 
in-title of the first respondent purchased the property, the sale certificate issued being 
wide enough to cover the sons’ interest in the property as well. Alleging that the 
Court auction sale would not bind their interest in the property and complaining that 
the purchaser was improperly interfering with their possession the appellants, the two 
minor sons of Shanmugam instituted a suit, out of which this Second Appeal arises, 
for a declaration of their title to the property and for recovery of possession of the 
same. 


The learned District Munsif held that the Court sale would not be effective to 
convey the interest of thé appellants and decreed the suit. On appeal the learned Sub- 
ordinate Judge reversed that judgment holding that the property was the separate 
property of Shanmugam and that even otherwise the sale in execution would bind 
the interests of the sons by reason of the pious obligation of the latter to discharge 


their father’s debts. ‘The appellants contest the propriety of that conclusion in 
this Second Appeal. . - 


Subrahmanyam, J., before whom the Second Appeal came on for hearing origi- 
nally was not satisfied with the finding of fact arrived at by the learned Subordinate 
Judge as to the property being the separate property of the father and acting under 
the provisions of section 103 of the Civil Procedure Code, considered the evidence 
afresh and came to the conclusion that the mortgage property did form 

art of the joint family property in which the appellants had an interest. He was 
ther of the view that the mortgage not being for any necessity or benefit it would 
not bind the sons’ interest, and as the personal remedy against Shanmugam was not 
alive on the date of the institution of the suit, the Court sale must be held to be not 
effective to convey the interest of the sons in the property sold. This conclusion was 
opposed to the opinion expressed by the Full Bench in Abdul Hameed v. Provident 
Investment Co., Lid.1, and so the learned Judge formulated the following question for 
consideration : 
“ Whether the answer given by the Full Bench in Abdul Hameed v. The Provident Invesiment Co., 
Lid.,1 to Question No. 2 would extend to a case where a decree is passed in a suit instituted against 
the father to which the undivided sons are not eo nomine parties, on a mortgage executed by the father 


which was not binding on the sons and in which the personal remedy was barred on the date of the 
Institution of the suit, would be effective to convey the interest of the father. ” 


The law relating to the liability of a Hindu son to pay the debts of his father, the 
right of the latter to alienate the joint family property for the purpose of discharging 
his debts and the rights of the creditor of the father to proceed against the son’s inte- 
rest in the family property has been clearly laid down in a number of cases and it 
needs no restatement except by way of introduction for the purpose of the reference. 


The liability of the son to pay his father’s debts has, as is well known, its origin 
in certain texts of Hindu Law. According to the Smrithis it is a sin to remain in debt ; 
the debtor has a duty to discharge the debt and failure on his part to do so will not 
merely amount to a breach of the legal obligation incurred but also of a moral one, 
for which the debtor would have to account in his after-life. It is because of this a 
duty on the part of the son, grandson and great grandson of the debtor arises—a 
duty to save the ancestor from such consequences. The Smrithts themselves impose 
a duty on them to save the ancestor from the consequences of the sin resulting from 
non-payment of a debt. The liability of the son is, therefore, not by reason of any 
obligation incurred by him or any benefit received by him or even by reason 
of any right inhering in the creditor who lends the money to the father but because 
he is obliged to save the soul of his indebted father. Prima facie, therefore, the obliga- 
tion on the part of the son would subsist so long as the father remains indebted, 
whether stich debt is to be recovered as against the father personally or against 
his property alone or against both. But the origin and nature of the liability of 
the son, itself suggest a limitation regarding the debts which will have to be paid 
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by him. The liability having as it does its foundation in religion, it stands to reason 
that there should be no obligation on a son to discharge a debt, incurred by the 
father for purposes opposed to the tenets of religion—debts known as avyavaharika 
debts, otherwise termed illegal or immoral debts. Where the debt is not an avya- 
vaharika but a vyavaharika one, no limitation exists under the texts as regards the 
obligation of the son to pay. The obligation is a personal one irrespective of any 
assets having been received from his father or possession of property. Being one 
intended to save the debtor from penalties in the other world, the obligation would 
therefore, subsist not withstanding any bar by limitation. 


But judicial decisions have developed the legal aspect of the liability and put 
certain limits on its application. Under the existing law the son, which term, 
includes grandsons and great grandsons, the obligation would undoubtedly be a 
personal one irrespective of receipt of assets from his father namely, his separate 
property, but his liability would be confined to the extent of the joint family pro- 
perty in his hands. In case the father left any separate property for him to inherit, 
there will be the sons’ liability to the extent of that asset as well. Secondly as the 
liability of the son arises the moment the debt is incurred by the father, it would 
be based on the same cause of action. If therefore, the father’s liability stands 
discharged or extinguished, the liability of the son on the same cause of action 
would also stand similarly discharged or extinguished. It follows that, if the claim 
against the father is barred by any law like limitation, the son would have no obliga- 
tion to pay the creditor. Closely following the liability of the son to pay his father’s 
debts, is the power of the father to discharge his liability by sale of the joint family 
property. ‘The law as it now stands, has been stated by Mukherjea, J., in Pannalal 
v. Mst. Navaint? thus: 


“ Tt can now be taken to be fairly well settled that the pious liability of the son to pay the debt® 
of his father exists whether the father is alive or dead ; thus it is open to the father, during his lifetime 
to effect a transfer of any joint family property including the interest of his sons in the same to pay off 
an antecedent debt not incurred for family necessity or benefit provided itis not tamted with immo- 
rality. It is equally open to the creditor to obtam a decree against the father and in execution of 
the same put up for sale not merely the father’s but also the son’s interest in the joint estate. The 
creditor can make the sons parties to such a suit and obtain an adjudication from the Court that the 
debt was a proper debt payable by thesons ; but even if the sons are not made parties they cannot 
resist the sale unless they succecd in establishing that the debts were BN for immoral pur- 
poses.” 


The power of a manager and father in a joint family to alienate family pro- 
perty for discharging debts has been laid down in the form of five propositions 
in the classic passage in the judgment of Lord Dunedin in Bry Narain v. Mangal 
Prasad? thus : 


“(1) The managing coparcener of a joint undivided estate cannot anenace or burden the 
estate qua manager except for purposes of necessity ; 


(2) if he is the father and the reversioners are the sons he may by mcurring the debts so long 
as it is not for an immoral purpose lay the estate open to be taken in execution proceedings upon a 
decrec for payment of that debt. 


(3) if he purports to burden the estate by mortgage then unless that mortgage is to discharge 
an antecedent debt, it would not bind the estate ; 


(4) antecedent debt means antecedent in fact as well as in time, that is to say, that the debt 
must be truly independent and not part of the transaction impeached ; 


(5) there is no rule that this result is affected by the question whether the father who contracted 
the debt or burdens the estate is alive or dead.” 


We are concerned in this case with the second of the five propositions mentioned 
above. ‘There was a controversy at one time whether the word “ debt” in the 
Second proposition would only apply to a simple money debt or would cover a 
mortgage debt as well. The view taken by Sulaiman, J., in Gajadhar Pande v. Fadubir 
Pande®, that the word “ debt ” would include both a mortgage as well as a money 
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debt, later accepted by a Full Bench of the same High Gourt in Hiralal v. Puran 
Chand1, has been accepted by the learned Judges in Abdul Hameed v. The Provident 
Investment Co. Ltd.?, and the matter could be said to be settled so far as our Court is 
concerned. 


A mortgage is a transfer of property by way of security to repay a debt ; there 
are, therefore, two aspects in a transaction by way of mortgage, namely, a tranasfer 
of property and the existence of a debt. Where there is no personal liability on 
the mortgagor to repay the debt, the debt would nevertheless exist but it can be 
recovered only from out of the property. So long as there is the debt, the doctrine 
of pious obligation would import an obligation on the part of the son to pay and a 
A of the father to convey family property for its discharge. 


In Abdul Hameed’s case? the question before the Full Bench was whether a sale 
of joint family property in execution of a decree obtained against a father alone 
` on the basis of a mortgage of the joint rami property created by him for a purpose 

which was neither for paying off an antecedent debt nor for any necessity or benefit 
of the family, would be binding on the son’s share. The question was answered 
in the affirmative. The father in that case (a Muslim who by custom was govern- 
ned by the Hindu Law) created a mortgage to secure a debt incurred by him over ' 
several items of his ancestral properties. The mortgage decree resulted in a 
sale but the decree was not entirely satisfied by the sale, the personal remedy against 
the father was subsisting on the date of the suit and it appears that a personal decree 
was also actually passed against him later. But the case was not concerned with 
the liability under the personal decree as what was impugned was the Court sale 
in execution of the mortgage decree as such. The learned Judges held that not- 
withstanding the fact that the mortgage debt was not one incurred either for pay- 
ment of an antecedent debt or for the benefit or necessity of the family, the Court 
sale would be effective enough to convey to the purchaser the interest of the son 
as well. The reasons given and the view taken by the learned Judges in Abdul 
Hameed’s case? would appear to cover all cases of liability of the father whether such 
liability was personal or confined to the mortgaged property alone. 


But it is contended for the appellants and that contention is supported by 
the view expressed by Subrahmanyam, J., in his order of reference, that the decision 
in Abdul Hameed’s case?, should be confined to a case where the personal remedy 
against the father is subsisting and not extended to one where there is no personal 
remedy. But as pointed out earlier the execution sale in that case was not in 
enforcement of any personal decree. The contention, therefore, can be stated 
thus :—A Court sale in execution of the mortgage decree could convey the interest 
of the mortgagor’s sons only where the personal remedy against the latter actually 
subsists though it is not necessary that it should have been availed of. 


The contention however ignores the basic reason of the liability of the son, 
namely, a pious obligation ; that obligation would be there so long as the obliga- 
tion of the father exists. The existence of an obligation cannot be negatived if 
one of the remedies available for its enforcement is lost or not available ; nor is 
it necessary for the obligation to subsist that the liability of the father should be 
enforceable in a particular form against him by arrest or other personal process. 
For example, suppose a Hindu father (in a joint family) is adjudicated an insolvent 
and he obtains a protection order under section 31 of Provincial Insolvency Act ; 
that does not prevent the creditor from filing suits against the sons on the basis of 
the latter’s pious obligation. A creditor of the father in execution of a decree 
against the father alone or against the father and son in respect of a personal debt 
of the father may notwithstanding the insolvency of the father attach and sell the 
son’s interest. Vide Arunachalam v. Subrainam?. ‘The position will, however, be 
different if the father had obtained an order of absolute discharge in his insolvency 
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releasing him from the debt in question ; the son in that case would be freed of 
his liability because the obligation of the father no longer existed. ` 


Therefore, the son’s liability would depend on the subsistence of the debt 
and not the availability of a particular form of remedy against the father. 


A debt is money that is due or owing to another, whether the liability to pay 
is personal or one of property. A debt would nonetheless be a debt even if there 
is only a property liability in respect of the same. In Periannan v. Sellappa!, Varada- 
chariar, J., while construing the definition of the term ‘ debt’ under the Madras 
Act IV of 1938 in relation to the position of a purchaser of the equity of redemption 
vis avis the mortgage money, held, that the words “ any liability”? and “ due?” 
would include a liability which is payable out of a property alone in the hands 
of the debtor implying that the word liability is wide enough to include a mere 
property liability. 

In the text of Yagnyavalkya and in the commentary of Mitakshara, the word. 
used for denoting a debt of the father which the son would be liable to pay is W 
(rina). The word rina is a word of wide connotation signifying a variety of obliga- 
tions. Krishnaswami Iyengar, J., in delivering the judgment of the Bench in 
Nachimuthu v. Balasubramanyam*, had occasion to consider the meaning of the term 
rina ITT in relation to the obligation of a Hindu son ; the learned Judge referred 
to the variety of meanings attached to it which shows that it cannot be restricted 
to a mere personal obligation to pay a definite sum of money. The actual ques- 
tion that arose in that case, and which was answered in the affirmative, was whether 
a liability, an unascertained one, ofa partner to the heirs of a deceased partner, 
could be said to be a debt so as to constitute an antecedent debt to support a mortgage 
created by the former. 


An obligation to pay a debt incurred by the father under a mortgage but in 
respect of which the personal remedy had become barred would undoubtedly be a 
F (rina) under the texts of Hindu Law which imposes an obligation on the son 
to pay. It is true that in certain respects the law as to the extent of the obligation 
of a Hindu son to pay his father’s debts as understood and laid down by judicial 
decisions has made a departure from the law as laid down by the texts. The restric- 
tions to the doctrine of pious obligation recognised by the Court are but a logical 
extension of the aale underlying the liability, namely (1) being religious 
ayyavaharika debt would not come within it; (2) being co-extensive with the 
father’s liability, a discharge or extinction of the latter’s liability would terminate the 
son’s liability and (3) the liability is limited to assets received or to the extent of the 
joint family property. But none of the cases have gone so far as to 
hold that where the debt as such is alive, but one of the several remedies against 
the father is lost, the obligation of the sons could be held to be extinguished. 


In Abdul Hameed v. The Provident Investment Co., Lid.® the learned Judges examin- 
ed fully the principle underlying the doctrine of pious obligation after making a 
detailed reference to the cases on the subject and came to the conclusion that 
even though a mortgage created by a Hindu father and the decree that superseded 
it would not qua mortgage or mortgage decree bind the son’s interest in the mort- 
gaged property, that would constitute a lawful debt of the father which in turn 
would support the execution sale under the same decree as an antecedent debt. 
Two main reasons are given in the judgment in support of that conclusion. 


(1) The word “ debt” is the Second proposition laid down in Brij Narain v. 
Mangal Prasad*, includes a mortgage debt as well ; a mortgage, however is an 
alienation of property and in a case where a mortgage is not for necessity or bene- 
fit or for payment of an antecedent debt, a decree thereon qua mortgage decree 
will not bind the son’s interest. “But where a property is put up for sale in execution. 
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218. 939 : A.I.R. 1954 Mad. g61 (F.B.). 
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of such decree, another principle applies, namely, that which is stated in Suraj’ 
Bansee Koer v. Sheo Prasad Singh, where the Privy Council observed : 

‘Where ancestral property has passed out of the family either under a conveyance executed 
by the father in consideration of an antecedent debt or in order to raise money to pay off an 
antecedent debt or under a sale in execution of a decree for his father’s debts (italics ours) his sons by 
reason of their duty to pay their father’s debts cannot recover that property unless they shew that 
the debts were contracted for immoral purposes for which they would not have been liable and 
that the purchasers had notice that they were so contracted.” 

Therefore, although a mortgage decree cannot, as such, bind the son, once a sale 
has ensued under the decree, the son cannot recover his property back from the 
purchaser in an execution sale unless he shows that the debt which formed the 
basis of the decree was avyavaharika, the assumption being that the Court 
purported to sell the entire property mcluding the son’s share. 


(2) The mortgage decree (debt not being aayavaharika) though it may not bind 
the son as such, would by itself constitute a debt of record and an execution 
sale which follows the decree can be supported on the theory that the sale was for 
the discharge of an antecedent debt, namely, the decree, the Court’s power of 
‘sale being co-extensive with the father’s. 


None of the two aforesaid reasons depend for its validity on the subsistence 
of any personal remedy against the father. Indeed the observations of the Privy 
Council in Suraj Bansee Koer’s caset, which enunciates the right of the son once the 
property has passed out of the family, would appear to show that there can be no 
distinction between a case where property is sold where there 1s no personal Da- 
bility of the father and one where there is such hability. 


In Periaswami Mudaliar v. Seetharama Chettiar®, Bashyam Iyengar J., recognised 
that a decree obtained against a father would constitute a debt of record. This 
was followed in Reddi Krishnan Naidu v. Chintala Somi Naidu’. In that case a decree: 
was passed against the father after exonerating the sons who were originally im- 
pleaded as parties. It was held that the decree would give a new right under 
which the decree-holder would be enabled to proceed against the son’s interest in 
the family property in execution of that decree. Whether the decree debt will 
constitute only a fresh cause of action on the basis of which a suit alone can be laid 
against the son or whether it can support a sale in execution of that decree itself can 
no longer be a matter of controversy so far as our Court at any rate is concerned, 
as both the second of the two decisions aforesaid, and the Full Bench decision in 
Abdul Hameed v. The Provident Investment Co., Lid*, have accepted the latter view. 
The executing Court can, therefore, sell the son’s interest under a mortgage 
decree against the father where there is no personal liability, if the father himself 
could do so. 

The question then arises whether a father has power to convey the son’s interest 
in the property with a view to discharge a debt of his in respect of which there is no 
personal liability on his part but where the creditor could proceed against his pro- 
perty for recovery of the debts. 


Arumugam v. Muthu Goundan®, accepted the principle that a mortgage debt 
would constitute an antecedent debt to support a subsequent alienation by the 
father to discharge the same. Although the personal liability appears to have 
subsisted in that case, the decision did not rest on that ground. It was observed 
that in order to support an alienation by the father all that was necessary to show 
was that there was an antecedent debt (not avyavaharika) and not that such debt 
should be otherwise than on a security of property. 


The question directly arose for consideration in Gouri Sankar Singh v. Sheo Nandan 
Misra®, where a father in a Hindu family originally executed a simple mortgage 
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‘over certain family property. After the personal remedy had become barred and 
while the property liability was subsisting, the father executed an usufructuary 
mortgage in favour of the same creditor to discharge the earlier mortgage. It was 
held that although the personal liability had become barred, the earlier mortgage 
nevertheless constituted an antecedent debt which could support the subsequent 
mortgage by the father so as to bind the interest of the sons as well. Sulaiman, J., 
observed : 


“ Although a debt which has become absolutely barred by time and the liability to pay which 
- has not been undertaken in previous writing, it cannot be deemed to be a good antecedent debt so as to 
validate a conveyance by the father in lieu of it. Yet where the mortgage debt, as such has not 
been time- but only the personal remedy against the fatheris barred it can still bea good 
antecedent debt so as to justify an alienation in lieu of it.” 


This decision was cited with approval and the principle stated therein accepted 
in Satyanarayana v. Satyanarayana M 

in discharge ofa prior mortgage in respect of which the personal remedy of th 
executant had become barred, was held to bind the son’s interest as well. _ oo 


If so much can be taken as settled, that is to say, that the father would be com- 
petent to sell joint family property to discharge a mortgage liability incurred by him 
albeit no personal liability existed in respect of such liability, the next step is easy, 
for a Court executing a decree against the father will have at least his power in 
regard to alienations. A Court can, therefore, put up for sale and convey the son’s 
interest in execution of a decree against the father. 


The precise point before us directly arose for considefation in Muthusami 
Chettiar v. Subramania Iyer?, where Benson and Miller, JJ., held that a Court sale 
in execution of a mortgage decree, where in respect of the mortgage, the personal 
liability of the father had become barred by limitation, was competent to convey 
the son’s interest. The principle stated was that in such a case the debt continued 
to exist though its recovery ina particular way had become barred. In our 
opinion this decision is in accord with the principle and authority. 


Substantially two reasons have been given by Subrahmanyam, J., whose 
attention, however, does not appear to have been invited to the above decision, 
in support of a contrary view. The first, if accepted as good, would render the 
decision in Abdul Hameed’s Case®, itself incorrect. Learned counsel for the appellants 
who adopted it as his main argument in this appeal formulated his ar ent in 
this way : The Court’s jurisdiction to sell the son’s share is based not on the father’s 
power of sale but on the son’s pious obligation to pay. Where a creditor brings a 
suit against the father impleading the sons as well, but the suit is dismissed against 
the sons, it is settled law that it will not be open to him to proceed against the son’s 
share in the family property in execution of the decree against the father alone. 
The rule should not be different where the sons were not made parties to the suit 
as in the present case. To hold otherwise would in the words of Subrah- 
manyam, J., be: 


“ But a person who represents another person in a suit cannot by such representation bring about 
as regards the other persons adverse consequences more far-reaching than could be brought about if 
such other person were himself a party. Therefore to hold that in a case in which the son’s interest 
in the mortgaged pro cannot be sold if he were eo nomine added as a party to a suit on the mort- 
gage his interest could be validly sold if he were not e nomine impleaded as a party would be to state 
a thing that would be opposed to the fundamentals of procedural law.” 


There are three fallacies in the arguments : (1) It is true that the legal basis 
for the Court’s power to sell the son’s share is the latter’s obligation under the Hindu 
Law. But the existence of that very obligation entitles the father to exercise a power 
of alienation for the discharge of his vyavaharika debt. The Court in selling th 
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sons share only exercises the father’s power, (2) where a father is sued for a recovery 
of a personal debt or on a mortgage executed by him neither for necessity or benefit 
of the family, he could be and is sued only in his individual capacity and not in any 
representative capacity. The decree against him will þe against him in his indivi- 
dual capacity ; the soms share in the joint family property is made liable because 
it is a debt of the father and not on any theory of representation. For if it were to 
be held that in contracting the liability and in the suit the father represented the 
sons, there would be no need to invoke the doctrine of pious obligation at all, (3) 
the cases which hold that where the sons are impleaded along with the father but 
the claim against them (the former) is dismissed, the son’s. pee in the family - 
property would not be liable, are not based on any theory as to the necessity of 
ing them parties, but on the principle of res judicata. 


There can be no controversy on the first of the three points stated above. The 
second too can be taken as well settled. In Pannalal v. Mst. Naraini}, Mukherjea, J., 
while setting out the settled principles of law recognised that it was open to the 
creditor of the father to obtain a decree against the father alone and in execution 
of the same put up for sale not merely the father’s but the son’s interest in the joint 
family estate. 


- But it is contended that the liability of the son is on the basis of a constructive 
representation of his case by his father in the proceeding and where there is no such 
representation there would be no obligation. Mr. Venkataswami appearing for 
the appellants placed considerable reliance on the decision in Shiam Behari Lal v. 
Bhure Lal*, In that case a suit was filed on the basis of a mortgage by the father 
in respect of which a poo remedy had become barred. The father confessed 
judgment on behalf of himself and his son. The son applied later and succeeded 
in getting the suit against him dismissed on the ground that the mortgage was not 
binding on him and that the father had no authority to confess judgment on his 
behalf. The mortgage property was then sold. The decree-holder then applied 
for a personal decree against both the father and the son. The son was again 
successful in resisting the claim against him and the personal decree was passed only 
against the father. ‘The father died. The decree-holder sought to attach in exe- 
cution of the personal decree the joint family property obtained by the son by right 
of survivorship. It was held that as on the date of the institution of the suit the 

ersonal remedy was barred the decree could not be executed against the son. The 
earned Judges stated in that case that as the personal decree in respect of the suit- 
mortgage had by the time the suit was filed, become barred, the personal decree 
against the father relative to that claim was equally barred and the son who was 
no party to it would not be bound. There isa slight inaccuracy in this. Factually 
the son was made a party to the proceedings for the passing of the personal decree 
and the claim against him was dismissed ; it was not a case where the son was not 
a party at all. The actual decision in the case can, however, be justified on the 
ground that the question as to the son’s liability which arose under sections 50 
and 53 of the Civil Procedure Code had been already decided in suit itself. We 
cannot, however, accept as correct that where a personal decree is passed against 
the father in a suit to which the sons are not made parties, the decree could not be 
executed against the son’s share in the family property if the claim had been barred 
and the decree was erroneously passed. 


In respect of a liability incurred by a Hindu father a creditor can file a suit on 
the basis of the contract ; to such a suit he can also implead the sons in order to 
get an adjudication that the liability is such that the sons would be bound to pay 
on the principle of pious obligation. To implead the sons or not, is entirely at the 
option of the creditor. If he does not implead, it does not mean that the decree 
obtained against the father alone is not executable against the son’s share in the 
family property. That depends upon the quality or nature of the debt, arid not 
on the fact of the sons being made a party or not. If they are not parties they can 
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raise the question as to the binding nature of the debt whenever their rights are 
sought to be infringed. If they are made parties, they should raise the question 
of their liability in the suit itself. If they do not do so, or if they raise the plea and 
it is’ rejected it would mean that they are liable and the question: cannot be 
raised again. Per contra if they are impleaded as parties tothe suit against their 
father and the suit against them is dismissed, it would mean that. the Court had. 
decided in their favour and against the creditor on the question. of their lability. 
The principle is, therefore, one of mere res judicata and not on. the effectiveness of the: 
representation of the sons by their father in the suit. In Reddi Krishnah Naidu v. 
Chintala Somi Naidul, a decree was obtained against a Hindu father after his sons. 
who were impleaded in the suit had been exonerated. and dismissed therefrom. 
Whether such a decree could be executed against the interest of the sons in the joint 
family property came up for consideration in the case. That was, answered in the: 
affirmative. In so doing reference was made to two earlier decisions of this Court. 
where it was held that a decree passed against the father personally after his sons. 
had been exonerated could be executed against the sons’ interest in the family 
property as the result of the withdrawal of the suit or exoneration of the sons was not 
to bring about any bar of res judicata. ‘That was a case where the sons were impleaded 
and exonerated ; the position would be the same even where. the sons were not 
impleaded at all. Where, however, the suit has been dismissed. against the sons. 
and the decree is made against the father alone, the same principle would show that 
the son’s share in the property could not be made liable as the Court must be deemed. 
to have decided that there was no pious obligation on his part to pay the suit debt 
vide Panchaiti Akhara Mahantrvani v. Bindhi Shri Prasad*,, It will be apparent from: 
the above that the true principle of the right of a creditor to proceed against the 
son’s share in the family property is not on any representation of his independent 
interest in the suit, but whether the debt is not an avyavaharika debt. An omission. 
to implead the son in the suit against the father cannot mean that the pious obliga- 
tion is at an end ; its only consequence is that there will be no adjudication as to- 
the binding nature of the suit debt at that stage. The son can, therefore, contest. 
his liability with reference to the nature of the debt in other proceedings. But. 
where the debt is not an avyavaharika one, his liability would exist although the 
decree is against the father alone. 


The omission to implead the sons in the instant case im the suit cannot therefore 
amount to an implied adjudication that the debt was aayavaharika: In view of 
the finding that though a zyavaharika debt it was neither one for necessity or benefit 
of the family, the father could not have represented’ them: in the-suit. Nevertheless 
the decree ae the father will constitute a debt payable- by him: in respect of 
which the liability of the sons would also exist. 


The second reason urged insupport of the view that where: there is. no: personal 
liability. of the father there could be sae obligation on the part of the son to 
discharge his father’s obligations is b on the decision of the Privy Council im 
Kesar Chand v. Uttam Chand*. In that case a Hindu father executed.a security bond 
to the Court for the payment of a debt due from a third' party by charging certain. 
properties belgnging to him for the due performance ofi the obligation of the third. 
party. The Privy Council held that there would be-no personal obligation on the 
part of the sons to pay their father’s debts as there was: no debt due- by the father 
himself. That was a case where the liability in respect of the: charge created by 
the father was not referable to any debt due by the father ; the-charge created was. 
to answer the debt of a third party. That principle cannot obviously apply where- 
there is a debt of the father to support the charge or mortgage,.asin the case of a 
mortgage executed by a father as security for his oaa without there being 
a personal lability therefor. 
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It would follow that a Court-sale obtained in execution of a mortgage decree: 
passed against a Hindu father (the debt bei vyavaharika) the personal decree 
against whom had become barred by limitation, would, if it is not inconsistent with. 
the terms of the sale certificate, include the sons’ interest in the property as well. 
We accept the decision in Muthuswami Chettiar v. Subramania Iyer), as laying down 
the correct law and hold that the opinion expressed by the Full Bench in Abdul 
Hameed v. The Provident Investment Co., Lid.,2 on the second point would comprehend. 
a case where a mortgage decree was passed after the personal decree against the- 
father had become barred. 


The result is that the appeal fails : it is dismissed with costs of Respondent 1.. 


V.S. —— Second Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice RAMAKRISHNAN. 
Sellammal .. Appellant * 
U. 
Periammal -. Respondent. 

Hindu Law—Alienation—Coparcenery—Sale deed by coparcensr in favour of his second wife—Subsequent 
settlement in favour of his first wife's son covering properties under the sale deed—Suit by the second wife for i- 
tion and possession and not for general partition—If relief could be given in such a sut. 

An alienee from a coparcener can sue for partition, standing in the shoes of the alienating co- 
parcener and in that suit pray for the allotment of the alienated property to the alienor’s share and 
thereby obtain title and possession in the alienated property. The alienee in such cases gets only an 
enit ; that equity can be extended to a full interest in the items alienated, if it is possible to work 
out the equity in that manner. 

There will be no impediment to permit the alience from the coparcener to stand in the shoes 
of his alienor coparcener so far as items conveyed to him are concerned, ask for partition of the entire 
coparcenery properties, then apply for the equitable relief of allotment of those items to his alienors. 
share and get her title declared to those items and recover Possession. 

Paramanayakam Pillai v. Sivaraman, (1953) 1 M.L J. 132, relied on. 


Appeal against the Decree of the Court of the Subordinate Judge of Tiruchiras. 


palli in Appeal Suit No. 129 of 1958 preferred against the Decree of the Court of the- 
District Munsif of Ariyalur in O.S. No. 619 of 1955. 


K. S. Ramamurthi and K. Sarvabhauman, for Appellants. 
K. S. Desikan and K. Raman, for Respondents. 
The Court delivered the following 


JuDGMENT.—One Periaswami Gurukkal had a son Guruswami by his first: 
wife. Periaswami married the plaintiff (Sellammal) in the suit when he was old and 
when plaintiff was about 18 years of age. At the time of his second marriage to the 

laintiff, he executed in her favour a registered sale-deed Exhibit A-r, dated 20th. 

une, 1947, reciting a consideration of Rs. 200 in cash, and conveying items 1 to 4. 
Subsequently he fell out with the plaintiff and there were misunderstandings between. 
them. Thereafter under Exhibit A-4, dated, 6th October, 1954, he cancelled Exhibit 
A-1. He followed this up by executing on gth October, 1954, a document Exhibit 
A-5 a settlement deed in favour of Guruswami Gurukkal his first wife’s son conveying: 
all his properties including the properties covered by Exhibit A-r. Under Exhibit 
A-6, dated 18th July, 1955, Periawswami Gurukkal proceeding on the footing that 
Exhibit A-5 had become inoperative, executed another settlement deed giving 
Items 5 to 18 to the plaintiff and some other items to his daughter-in-law, Guruswami’s. 
wife. Guruswami died on grd August, 1955, leaving behind him surviving his. 
widow (defendant) as his sole heir. 


1. 1912 M.W.N. 453. 
2. (1954) 2M.LJ. 416: LL.R. (1954) Mad. 
* S.A. No. 658 of 1959. Ist September, 1961 
(roth Bhadra, 1883, Saka). 
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The plaintiff filed the suit out of which this Second Appeal has arisen seeking 
for declaration of her title to the suit properties, for possession and for future mesne 
profits and costs, the suit properties being Items 1 to 18 mentioned above. The 
plaintiff relied upon the sale-deed Exhibit A-1 in her favour, and the subsequent 
Settlement deed Exhibit A-6, dated 18th July, 1955, executed in her favour by her 
“husband. ‘The defendant urged that Exhibit A-1 was an invalid sale-deed, because 
‘the properties were worth much more than the consideration therefor, that it was 
really an alienation of joint family properties by Periaswami Gurukkal to his second 
wife, in consideration of her marriage, and that such a document would not be 
binding on the other coparceners,, Next, she contended that Exhibit A-5 was a 
-valid settlement deed giving the entire properties to Guruswami. She also con- 
tended that Exhibit A-6 was an invalid document. The trial Court found that 
“Exhibit A-ı was supported by consideration but was not supported by necessity, 
‘and that therefore it would be valid only to the extent of Periaswami Gurukkal’s 
‘share in Items 1 to 4. The trial Court also found that Exhibit A-5 was valid and 
that Exhibit A-6 was inoperative. After observing that the plaintiff has succeeded 
-only in respect of her getting half rights in the suit Items 1 to 4 as per the sale-deed 
and has failed in all other respects, and that her position was therefore that of an 
-alienee from a coparcener of an undivided right in certain specific properties, the 
trial Court found that since the suit had not been filed as a suit for a general parti- 
‘tion of plaintiff’s share either as a heir of Periaswami or an alienee from Periaswami, 
“no relief could be given to the plaintiff in the suit. The suit was therefore dismissed 
with half costs. The plaintiff appealed to the learned Subordinate Judge of 
"Tiruchirappalli. The learned Subordinate Judge confirmed the trial Court’s view 
‘that Exhibit A-1, though it was supported by consideration was not supported by 
:necessity, and therefore it would not bind the half share of Guruswami. He also 
supported the trial Court’s finding that Exhibit A-5 was acted upon and that Exhibit 

_A-6 was inoperative. However he was of the opinion that though the suit was filed 
‘for declaration and possession, having regard to the circumstances of the case and 
-in particular the relationship between the parties, it was proper as a measure of 
equity to allow the plaintiff half a share in Items 1 to 4 and he directed partition 
and separate possession of this half share. 
‘Against this decision, the present Second Appeal is filed by the plaintiff. The 
earned counsel for the plaintiff-appellant urged that even assuming that the plaintiff 
-was not entitled to succeed to all the plaint Items 1 to 18, she could, within the frame 
“of this suit, claim relief as an alienee from Periaswami Gurukkal and ask for a parti- 
‘tion of the entire coparcenery property, and seek for the equitable relief that Items 
_¥ to 4 should be allotted to Periaswami’s share and by that process her title be 
declared and possession given in respect of the entirety of Items 1 to 4. After hearing 
both sides, I am of opinion that this contention is right and has to be accepted. I 
‘think the legal propositions on which learned counsel for the appellant-plaintiff 
_relies are well established. The initial proposition is, that an alienee from a co- 
-parcener can sue for partition. standing in the shoes of the alienating coparcener 
and in that suit ‘pray for the allotment of the alienated property to the alienor’s 
share, and thereby obtain title and possession in the alienated property. I think 
“that both the Courts were not right in proceeding on the footing that the alienee 
‘gets only a half share in the alienated items because in every item of joint family 
property alienated, all the members of the coparcenery have got interest, the alienee 
“in such cases gets only an equity ; that equity can be extended to a full interest in 
“the items alienated if it is possible to work out the equity in thatmanner. This 
„aspect of the case has not been considered by the Courts below. 
The next proposition is that when a coparcener parts with his entire interest 
-in the coparcenery property it is not material whether he describes the alienation 
as a gift or a surrender. The effect of both is the same and it extinguishes the right 
of the coparcener in the coparcenery property. Even if the alienation is in favour 
of one coparcener it is settled Jaw in Madras, after the decision of the Full Bench 
in Chella Subbanna v. Chella Balasubba Reddit, that the remaining body of copar 
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ceners can take advantage of the relinquishment or surrender. The further pro- 
position is that the property so surrendered or relinquished does not change its 
character of coparcenery property ; it still remains coparcenery property in the 
hands of the remaining coparceners and on it, children subsequently born take right 
by birth. Therefore Exhibit A-5 is not'a case of an invalid alienation by a copar- 
cener of property, which can be brought back to the hotchpot in a partition suit 
at the instance of an earlier alienee, on his showing that the subsequent alienation 
is invalid and not binding on the coparcenery. The position is similar to what 
happens when a coparcener dies and his interest in the coparcenery property 
devolves on the surviving coparceners. It is well established that an alienee from 
such a deceased coparcener can sue for partitién ‘by standing in the shoes of the 
alienating coparcener and claim that partition be so effected as to allot the aliena- 
ted item to the alience’s share and thereafter claim the alience’s relief on that basis. 
The proper way to deal with this case of complete surrender by one coparcener of 
his interests in the coparcenery is to follow a similar course. If this is done, there 
will be no impediment to permit the plaintiff to stand in the shoes of Periaswani 
Gurukkal so far as Items 1 to 4 are concerned, ask for the partition of the entire 
coparcenery properties, then apply for the equitable relief of allotment of Items 1 
to 4 to Periaswami’s share, and get her title declared to those items and recover 
possession. Of course this will be contingent upon‘it being found that such a 
division of properties can be made, and this will again depend upon the relative 
value of the items, and also the quantum of the debts of the family. There isa 
reference to such debts in Exhibit A-5. ee = 


The further question is whether the suit having been filed for declaration and 
possession, relief of the above kind can be granted in the suit itself. For this, an 
authority has been cited before me by the learned counsel for the appellant, 
Paramanayakam Pillai v. Sivaraman, where it is observed : p 

“This right of the alienee can be worked out in any suit to which he is a Pn and which is of 
sufficient amplitude to allow a general stock-taking of the family assets as a whole and an adjustment 
of the rights of the coparceners. It is not necessary for an alienee to sue as a plaintiff hi ee 
In this particular case, the only two people who are entitled to share the properties 
of this family are the plaintiff and the defendant, the former being the mother-in 
law and the latter the daughter-in-law. They have before them the entirety of 
the family properties and there is a dispute between them as to how these properties. 
should be divided. In view of this, there appears to be no impediment in following 
the Full Bench decision and granting relief to the plaintiff in the manner direct 
above. Therefore I allow the ap and set aside the decree and judgment of the 
lower appellate Court. The suit is remanded to the trial Court for fresh disposal 
in the light of the above observations. A proper valuation of the plaint schedule 
properties should be made and Periaswami’s share in them calculated after taking 
into account the debts, ifany. Ifitis found possible to allot Items 1 to 4 to 
Periaswami’s share, then those items should. be. allotted. to.the, plaintiff, with relief 
of declaration of her title and possession. But if it is-not possible to allot the entire 
Items 1 to 4 to Periaswami’s share on such stock-taking, then such portion of those 
Items 1 to 4 as can be equitably allotted to Periaswami should first þe earmarked. 
and then allotted to the plaintiff. ‘There will be no costs in this Second Appeal 
. and the Court-fee paid on the memorandum of Second Appeal will be refunded.. 


` No leave. | Sk oa 
K.L.B. Appeal allowed and! 
case remanded. 
ads ‘to 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 


‘The Archidiocese of Madras and another ..  Petitioner* 
D. 
A. Batchamian Sahib and Company .. Respondents. 


Madras City Tenants Protection Act (III of 1922)—Original tenancy agreemenis—Subsequent new single 
ienanc grement caring bth and and building on erh rent subsequent to the Act-—Protection under the 
—If available. 


In the instant case though no doubt there is an understanding to pay an increased consolidated 
rent, Exhibit P-3 keeps the two tenancies clearly separate and refers also to the fact that the rent for 
the vacant land covered by D. No. 1/3 was only Rs. 35. Reading Exhibit P-, it is seen that the tenancy 
‘of D. No. 1/3 is treated distinctly and apart from the tenancy in aa of D. Nos. 1 and 2. The 
‘consolidation was only of rent in respect of “ both the matters”. there was a single tenancy, 
there can obviously be no two matters under consideration. Thus the protection afforded by the 
‘City Tenants Protection Act is available to the respondents. 


` Petition under section 115 of Act V of 1908, praying the High Court to revise 
the Decree of the Court of the Small Causes, Madras, dated 2nd January, 1960 and 
passed in Ejectment Suit No. 77 of 1958. 


Thyagarajan for John and Row, for Petitioner. 
M. A. Ghatala, for Respondents. 
The Court delivered the following 


JupcMENT.—The petitioners instituted Ejectment Suit No. 77 of 1958, in the 
Court of Small Causes. The learned Judge allowed the suit in so far as D. Nos. 
1 and 2, Davidson Street, are concerned. In respect of another D. No. 1/3 of the 
same street, the view taken was that that was a lease of the land alone in conse- 
quence of which the respondent-defendant was entitled to the protection of the 
City Tenants’ Protection Act. It is against the dismissal of the suit with regard 
to D. No. 1/3 that this Revision Petition has been filed. 


The principal argument advanced before me has been that whatever might 
have been the position previously, to which reference will shortly be made, in or 
about May, 1955, a mew tenancy arrangement was entered into covering the 
entirety of D. Nos. 1 and 2 and D. No. 1/3, which apparently is only a part of 
that T.S. No. which forms D. No. 2. By reason of this new lease arrangement, 
it is claimed that this tenancy came into force not before the Act but subse- 
quent to the Act, and that, therefore, the respondent is not entitled to the protec- 
tion of the Act. 


It is conceded that in so far as D. No. 1/3 is concerned, it was let out to one 
Doraiswami in 1951 on a rental of Rs. 35 and that the leace was then of vacant 
land only. Nor is it denied by the petitioners that subsequently this Doraiswami 
put up a superstructure thereon and was living in it. Some time later, that year, 
this Doraiswami made over the superstructure to the respondent Batchamian Sahib 
and Company. From that date, the present respondent had been paying the rent 
in respect of the lease of the site covered by D. No. 1/3 to the petitioner-plaintiffs and 
such rent was being accepted from this company. This same respondent was also 
tenant in respect of D. Nos. 1 and 2 for which the rent was Rs. 72. It would appear . 
that in May, 1955, the respondent wrote to the landlord, the petitioners, agreeing 
to pay a consolidated rent of Rs. 150 in respect of all the three door numbers. It 
is this circumstance that is relied upon by the petitioners as constituting a new 
tenancy, that is to say, a tenancy which was not of vacant land only but was a 
tenancy of both land and buildings, comprising of D. Nos. 1 and 2 and D. 
No. 1/3. The contention accordingly is that there is a single tenancy which 
included. both building and land and that therefore the protection which the 
respondent would otherwise have had, has ceased to be available to it. 


*CR.P. No. 1050 of 1960. ee t1ith is Sn: 
2 ravana, 1883, ; 
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Reliance has been placed upon Ranganathan Chetti v. Ethirajulu Naidut and the 
decision of the Privy Council in Ranganathan Chetti v. Ethirajulu Natdu*. The facts 
of that case were during the currency of a tenancy which would normally have ex- 
pired on ist October, 1922, the lessor and the lessee entered into another agreement 
for a fresh lease for ten years at an increased rent. The formal lease for that period 
was executed on the 1st February, 1923. That was after a date when the City 
Tenants’ Protection Act came into force. On the lessees death, his sons became 
tenants and when the lessor claimed surrender of possession, the lessees claimed the 
benefits of the Act of 1922. Their Lordships of the Privy Council held that not- 
withstanding the physical continuity of possession of the land, a new tenancy had 
been created in September, 1922 ; that was after the Act came into force and was 
not a mere continuation of the tenancy created earlier. The principle of this deci- 
sion is sought to be applied to the facts of the present case by the learned counsel for 
the petitioners. 

The argument that there was a creation of a new tenancy, in replacement of the) 
two old tenancies, one of which covered D. Nos, 1 and 2and the other of which covered 
D. No. 1/3 is not supported by any available document. What Mr. Thayagarajan, 
for the petitioners, claims is that on and after May, 1955, the two tenancies have been 
clubbed into one, and that the stipulation of a consolidated rent of Rs. 150 which 
marked an increase over the rent previously payable for both tenancies, which was 
Rs. 107 amounts to bringing into existence a new lease. The circumstance that 
the rent was increased should, it is argued, amount to the creation of a new 
tenancy. 

It is no doubt true that there is nothing to prevent the creation of a new 
tenancy under similar circumstances. But what in fact was done has necessarily 
to be gathered from Exhibit P-3, which is the letter whereunder this alleged. 
arrangement was effected. A careful perusal of the letter indicates to me that in, 
so far as the lease of D. No. 1/3 is concerned, which was of a vacant site only, that 
position was maintained in tact. The respondent wrote to the landlord thus : 


“ In respect of premises No. 2, Davidson Street, G.T., Madras, and the land in it and on which 
the shed was put up by P. N. Duraiswami Mudaliar, we wish to state that we have bought the shed 
from P. N. Duraiswami Mudaliar several years ago and we are paying you the land rent of Rs. 3 
per month. The shed belongs to us and request that permission may be granted to alter the shed- 


eeregaoeseoeeaepneae 


Though no doubt there is an undertaking to pay an increased consolidated rent, 
this letter keeps the two tenancies clearly separate and refers also to the fact that the 
rent for the vacant land covered by D. No. 1/3 was only Rs. 35. The increase of 
rent in the circumstances must have relation only to the other lease. It was pointed 
out by the Counsel for the respondent that at about the time when Exhibit P-3 came 
into existence there had been other proceedings for the eviction of the tenant in 
respect of D. Nos. 1 and 2 and that was the circumstance which led to the offer of 
increased rent in respect of that tenancy. Whatever that may be, it is only this 
document that is relied upon by the petitioners in support of their contention of 
the creation a new tenancy altogether. Reading this document carefully, it is 
seen that the tenancy of D. No. 1/3 is treated distinctly and apart from the tenancy 
in respect of D. Nos. 1 and 2. The consolidation was only of rent in respect of 
“both the matters ”. If there was a single tenancy, there can obviously be no 
two matters under consideration. This was the view taken by the learned Judge 
of the Court of Small Causes and I agree with this interpretation of the document 


The petition fails and is dismissed with costs. 
K.L.B. ———— Petition dismissed, - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 
The Ouchterlony Valley Estate (1938) Ltd., Kozhikode-1 .. Petitioner * 


y 


State of Madras represented by the Commissioner of Agricul- 
tural Income-tax, Board of Revenue, Madras .. Respondent. 


Madras Agricultural Income-tax Act (V of 1955), section 5 (e) and (g)—Deduction for expenses of replan- 
tation and for maintenance expenses of immature crop—Each head of deduction must be proved. 


The maintenance expenses of crop in the immature area of any plantation constitute permissible 
deduction as they are expenses of a non-capital nature incurred in the previous year of cultivating 
the crop falling within the first portion of section 5 (g) of the Madras Agricultural Income-tax Act, 
1955. The First Proviso to section 5 (g) will enable the assessee to claim expenditure incurred for 
replanting part of the area of plantation upto a ceiling of 2} per cent. of the total acreage in the case of 
rubber and coffee. The Second Proviso will enable the assessee to carry forward for a period of 
three year replanting expenditure allowance not incurred in one year in case of rubber and coffee. 
But in every case where the assessee claims a deduction under section 5 of the Act he should 
prove under what head the expenses fall so as to warrant the deduction claimed. Hf expenses are 
m by an assessee for more than 24 per cent. of the total acreage, he cannot split it up and 
claim replanting expenses upto the maximum limit permitted under section 5 (g)and claim the 
balance as maintenance expenses of immature crop. In other words, the assessee cannot incur 
expenses of a particular kind and failing to obtain a deduction of the whole of such expenses under 
the proper head provided for under the Act shift the ground and claim it under another head 
permissible in law, but under which head he had not incurred any expenses at all. 


Petitions under section 54 (1) of Madras Act (V of 1955) praying the High 
Court to revise the Order of the Agricultural Income-tax, Appellate Tribunal, 
Madras, dated 19th January, 1959 and made in A.T.A. No. 82 of 1958 (A.I.T.A. 
No. 32 of 1958-59, Assistant Commissioner of Agricultural Income-tax, 
Ootacamund G.I.R. 10-t/57-58 Agricultural Income-tax Officer, Gudalur). 


S. Padmanabhan and K. R. Ramamani, for Petitioner 
G. Ramanujam for the Government Pleader (A. Alagiriswamt), for Respondent, 
The Order of the Court was made by — 


Fagadisan, 7.—The Ouchterlony Valley Estates (1938), Limited, Kozhikode, 
the petitioner in T.C. No. 95 of 1959 owns coffee and tea plantations in Gudalur. 
In computing the agricultural income-tax payable by them under Madras Act (V 
of 1955) for the assessment year 1957-58 they claimed the following, among other 
reliefs. (1) the sum of Rs. 5,849 representing sale-proceeds of the coffee crop relat- 
ing to the year 1951-52 and received during the year ended 31st March, 1957, ought 
not to be included as part of the agricultural income of the accounting year (1st 
April, 1956 to 31st March, 1957), (2) the sum of Rs. 58,192 described as replanting 
expenses ought to be allowed as deduction in computing the total income, (3) 
depreciation allowance of the coffee machinery for the whole year. 


The Agricultural Income-tax Officer, Gudalur, held that the sum of Rs. 5,849 
representing sale-proceeds of crop relating to the season 1951-52 was properly 
included in the income of the accounting year, that towards replanting expenses, 
an expenditure of Rs. 15,923 can be properly allowed but the balance amounting 
to Rs. 42,199-51 nP. cannot be allowed and that depreciation on the coffee machinery 
can be allowed only for six months a year. On this basis the assessee’s income was 
computed by the Officer. The assessee preferred an appeal to the Assistant Commis- 
sioner of Agricultural Income-tax , Ootcacamund and reiterated the grounds urged 
by them before the Agricultural Income-tax Officer. The Appellate Authority 
agreed with the Agricultural Income-tax Officer in holding that the sum of Rs. 5,849 
was includable in the years income: On the question of deduction of replanting 
expenses, the Appellate Authority took the view that the Income-tax Officer granted 
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greater relief to the assessee than what they were entitled to. He issued notice to- 
the assessee to show cause why the order of the Income-tax Officer should not be 
varied in this behalf and after hearing the assessee reached the conclusion that only 
a sum of Rs. 400 spent by the assessee for replanting 5 acres during the year 
in question can be allowed and the balance of Rs. 57,732-3-7 cannot be allowed. 
The Appellate Authority also granted depreciation allowance restricted to a period 
of six months for the year. The assessee preferred a further appeal before the 
Madras Plantations Agricultural Income-tax Appellate Tribunal and urged for 
the granting of the reliefs pressed for by them before the Agricultural Income-tax 
Officer and the Assistant Commissioner of Agricultural Income-tax. The Tribunal 
following the decision of this Court in W.P. No. 749 of 1956 confirmed the inclusion 
of the receipts of the crop of the year 1951-52 in the years income. In regard to 
replanting expenses, the Tribunal held that the assessee was entitled to expenses. 
for replanting an extent of 2$ per cent. of the total area ‘of plantation, namely, 74. 
acres, that the normal replanting expenses would amount to Rs. 700 per acre and. 
on this basis allowed an expenditure of Rs. 51,800 and disallowed the balance 
claimed by the assessee. The Tribunal however held that the assessee was entitled 
to full depreciation allowance on the coffee machinery and granted that relief to- 
the assessee. 


T.C. No. 95 of 1959 has been preferred by the assessee against the order of the 
Tribunal in so far as it is against them and T.G. No. 127 of 1959 has been preferred 
by the State against the same order in so far as it is adverse to the revenue. 


We have heard the Revision Petitions together as they raise common questions. 
of fact and law. The decision of this Court in W.P. No. 749 of 1956, which is 
referred to and followed by the Tribunal, has been set aside on appeal in W.A. Nos. 
121 and 122 of 1957. The question whether the sale-proceeds of the crop of the- 
year 1951-52 can be included in the income of the accounting year of the assessee: 
will depend upon the system of accounting followed by the assessee, mercantile 
or cash basis and other circumstances pointed out in the judgment in the said Writ 
Appeals. The matter will have to be remitted to the Tribunal for a fresh disposal 
of the matter. 


The assessee has undoubtedly made a confusion between expenses of replanting 
and expenses for maintenance of upkeep of immature crop in the plantation. They 
claimed only a sum of Rs. 400 as expenses for replanting 5 acres during the year in 
question. It is quite obvious that the Assistant Commissioner of Agricultural 
Income-tax treated the sum of Rs. 57,732-3-7 as expenses claimed by the assessee- 
for the upkeep of immature area. No doubt his view was that such expenses would. 
be in the nature of capital expenditure and not therefore a permissible deduction 
in computing the revenue. But the Appellate Tribunal seems to have dealt with 
the entire claim of Rs. 58,132 as relating to expenses for replanting operations of the 
plantation area. In dealing with the claim of the assessee in this behalf, the Tribunal 
observed thus : 

“ It is seen that the exprenditure of Rs. 58,000 and odd claimed by the appellant related to: 

replanting expenditure. Even if the expenditure was incurred in respect of seedlings: etc., planted 
in the earlier years the process of replanting cannot be deemed as complete in the year in which the 
seedlings are transplanted, but is continued for some more subsequent years, to cover tending the seed- 
lings. Hence we are of opinion that restricting the expenditure to the area transplated in a given year: 
may not give an accurate idea of replanting expenditure. We are therefore of the opinion that the 
fairest method in such circumstances is to allow the expenditure subject to the restriction prescribed 
under Proviso to section 5 (g). 2} percent. on the total acreage under coffee amounts to about 74 
acres. We have held in bier cases that replanting expenditure would amount to about Rs. 700- 
per acre. On this basis we allow the expenditure of Rs. 51,800 under this head.” 
We are unable to follow and appreciate the soundness of this reasoning. Section 5 
of Madras Act V of 1955 permits the following deductions in computing the agri- 
cultural income of a person. Section 5 (é) is a general provision which is in these- 
terms : 

“« Any expenditure incurred in the previous year (not being in the nature of capital expenditure- 
or personal expenses of the assessee) laid out or expended w olly and exclusively for the purpose- 
of the land”. 

20 
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-Section 5 (g) stated : 
“ Expenses other than capital expenditure incurred in the previous year of cultivati the crop 
from which the agricultural income is derived and of transporting such crop to market, including the 
. maintenance of agricultural implements required for such cultivation and transport or both : 
Provided that in any particular year the total replanting expenditure shall not exceed the 
-amount necessary for replanting 23 % of the acreage if the crop in rubber or coffee, 12 % if 
the crop is arecanut or tea and 8 + % if the crop is cardamon and 10 % if the crop is cinchona ; 


Provided further that if the replanting expenditure allowance under this section is not incurred 


in one year, the allowance for the year or years may be carried forward-for a period of three years in 
the case of arecanut, tea, rubber and coffee and one year in the case of cinchona and cardamon beyond 


‘the assessment year ”’. 
The maintenance expenses of crop in the immature area of any plantation constitute 
permissible deduction as they are expenses of a non-capital nature incurred in the 
previous year of cultivating the crop falling within the first portion of section 5 (g). 
` The First Proviso to section 5 (g) will enable the assessee to claim expenditure incurred 
for replanting part of the area of plantation upto a ceiling of 2} per cent. of the total 
acreage if the crop is rubber or coffee. The Second Proviso will enable the assessee to 
-carry forward for a period of three years replanting expenditure allowance not incur- 
red in one year in case of arecanut, tea, rubber and coffee. But in every case where 
the assessee claims a deduction as a proper deduction under section 5 of the Act, 
he should prove under what head the expenses fall so as to warrant the deduction 
‘claimed. If expenses are incurred by an assessee for replanting more than 2} per 
-cent. of the total acreage, he cannot split it up and-claim replanting expenses upto the 
Maximum permitted under section 5 (g) and claim the balance as maintenance 
-expenses of immature crop. In other words, the assessee cannot incur expenses of 
particular kind and failing to obtaina deduction of the whole of such expenses under 
the proper head provided for under the Act shift the ground and claim it under another 
-head permissible in law, but under which head he had not incurred any expenses at 
-all. We however feel in this matter that despite the wrong nomenclature used by the 
-assessee in claiming the entire sum of Rs. 58,000 and odd as replanting expenses, it 
was understood that part of the expenses were incurred by the assessee for the main- 
tenance and upkeep of immature crop. There are however no materials before us 
to decide the question as to what extent the assessee will be entitled to relief under the 
-claim of expenses for maintaining immature crop. The relief negatived to the 
assessee by the subordinate authorities was not a little due to the fact that till recently 
the view that prevailed with them was that maintenance and upkeep expenses of 
immature crop cannot be claimed as proper deduction in computing the income un- 
-der the Act. But it has now been held that such expenses are permissible deduction 
Ouchterlony Valley Estates (1938), Lid. v. Government of Madras1, We are therefore of 
‘Opinion that even in this respect the matter will have to be remitted to the Tribunal 
-for a fresh determination in the light of the observations contained in this judgment. 


The learned Government Pleader concedes before us that the Tribunal acted 
rightly in allowing the full depreciation on the coffee machinery and plant in view 
-of the decision of this Court in State of Madras v. Glenburn Estates, Coonoor®, The 
Revision Petitions are partly allowed. ‘The order of the Tribunal is set aside and the 
-proceedings are remitted to the file of the Tribunal to be disposed of afresh. There 
-will be no orders as to costs in these two Revision Petitions. 


V.S. Remitted to the Tribunal for fresh 
determination. 


T e a e a ses lh a i eres 


ʻI. (1961) 1 M.L.J. 199. 2. (1960) 2 M.L.J. arr. 


i} KUMARASWAMY V. I. T. O., NAGERCOIL (Srinivasan, F.). 155 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. JUSTICE SRINIVASAN. 


S. Kumaraswamy, Pioneer Works, Nagercoil,- Kanyakumari 
District .. Petttoner* 
U. 
The Income-tax Officer, Nagercoil, Kanyakumari District .. Respondent. 

Income-tax Act (XI of 1922), sections 2 (6-A) (e) and e or fictional distribution of profits 
(out of agricultural income) by the company to tts shareholder—Mongy in the h of the shareholder—If retains 
the character of the income as tt was in the hands of the company—Liability to tax. 

The operation of sub-clause (e) of section 2 (6-A) of the Income-tax Act is confined to companies 
covered by section 2g of the Act, and sub-clause (e) deals not with any distribution by the company 
of its accumulated profits or other assets, but covers payments by way of advances or loans. Such a 
or bie is deemed to be dividend in the hands of the person who is in receipt of the payment. The 

erence to accumulated profits in the sub-section (e) only places the uppe: limit on the amount 
brought to tax. The important point to notice is that the provision does not deem the payment to be 
still part of the accumulated profits of the sigh bart . It brmgs within its ambit any payment by a 
company which is not an actual distribution as videad but is camo as different transaction. 
ee paid to the shareholder cannot thereafter be regarded as accumulated profits of the company 


1 


Even if the accumulated profits in the hands of the company were derived from agriculture, and 
as agricultural income these profits were exempt from tax, the money received by the shareholder 
would not retain the same character. In other words neither a dividend nor a deemed dividend paid 
out of agricultural income is itself agricultural income. 


Spencer and others v. Income-tax Officer, Madras, (1956) 2 M.L.J. 518, referred. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavits filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the Orders of 
the Income-tax Officer, Nagercoil, dated 19th March, 1959 in G.I. No. 41/K/57-58 
and in G. I. No. 41/K/58-59 respectively and quash the aforesaid orders. 


T.V. Balakrishnan, for Petitioner. 


= The Advocate-General (V. K. Thiruvenkatachari), for C. S. Rama Rao Sahib, 
Special Counsel for Income-tax, for Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, 7.—The Income-tax Officer assessed the petitioner to income-tax 
on Rs. 2,46,510 in the assessment year 1957-58 and on Rs. 3,95,185 
in the assessment year 1958-59. ‘The petitioner applied under Article 226 of the 
Constitution for the issue of writs of certiorari to set aside the orders of these assess- 
ments. 


The relevant facts were as follows : The petitioner was the Managing Director 
of the Palkulam Estates (Private), Ltd. This company was in receipt of income, 
which was claimed to be wholly agricultural. In the year of account corresponding 
to the assessment year 1957-58 the petitioner borrowed sums from Palkulam. Estates 
(Private), Ltd. He also borrowed monies from two other firms, Pioneer Works 
oa Ltd. of which also he was a Managing Director,and from Pioneer Motor 
(Private), Ltd., of which he was only a shareholder. All these were companies 
in which the public had no substantial interest, and they thus came within the 
scope of section 23-A of the Income-tax Act. The amounts on which the petitioner 
was assessed to tax represented the total of the advances or loans taken by the peti- 
tioner from these three firms. The Income-tax Officer applied section 2 (6-A) 
(e) of the Income-tax Act and brought these sums to tax. 


One of the objections taken by the petitioner to the assessment was that sec” 
tion 2 (6-A) (e) was invalid and inoperative. The Parliament had not the legislative 
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competence to enact the statutory provision under which the loans which were not 
income in fact were deemed to be the income of the assessee. ‘That contention was 
negatived by the Department and by the Tribunal. It has since been held by this 
Court in Lakshminarayana Ayyar v. Additional Income-tax Officcr1, that section 2 (6-A) 
(e) was not beyond the Legislative competence of the Parliament, and that Entry 
82 in List I of Schedule VII of the Constitution conferred the requisite legislative 
competence on Parliament. It was also held that competence to legislate in 
respect of taxes on income also included a power to legislate in order to check eva- 
sion of taxes, and that it extended to such matters like taking a loan where loans 
were taken as a means of evading tax liability. It was pointed out in that case: 

“ Having regard to the devious ways which the ingenuity of man can adpot, if the Legislature 
raises an irrebuttable presumption, that in all cases where loans are advanced to a shareholder in a 
controlled company having undisbursed profits, the advances should be deemed to be income, the 
legislation would still be one relating to income-tax though it may be that it operates harshly in certain 
cases. It may also be that in the operation of such a presumption or of a statutory fiction like the 
one contained in section 2 (6-A) (e) certain loans’are taxed as income. But that is only incidental 
in the operation of the statute whose pith and substance is taxation of income.” 

In view of this decision, which is authority binding on us, we have to reject the 
contention of the petitioner, that section 2 (6-A) (e) was ultra vires the Parliament 
and beyond its legislative competence. The attack on the constitutional validity of 
the deeming provision in section 2 (6-A) (e) therefore fails. 


With reference to the loans taken from Palkulam Estates (Private), Ltd., the 
further objection was that the provisions of section 2(6-A) (e) do not apply to agrı- 
cultural income, and since monies in the hands of the company constituted agricul- 
tural income, they still retained the character of agricultural income when they came 
into the hands of the petitioner as loans. 


For the poes of these petitions we shall assume, without investigating the 
correctness of the claim or deciding it, that the income derived by the Palkulam 
Estates (Private) Ltd. was wholly agricultural income as defined by the Income-tax 
Act. 


The learned Counsel for the petitioner pointed out that agricultural income is 
expressly exempted from liability to income-tax by section, 4 (3) (viii) of the Income- 
tax Act. Entry 82 in List I of Schedule VII of the Constitution also excludes 
agricultural income from the scope of Parliamentary legislation. The further con- 
tention of the learned counsel for the petitioner is that what was agricultural income 
in the hands of the company continued to retain that character when it came into 
the hands of the petitioner as a loan, and that therefore it falls outside the scope of 
section 2 (6-A) (e), which can only apply to taxes on income assessable to tax under 
the Indian Income-tax Act. This plea raised only a question of interpretation, 
because the presumption is in favour of the constitutional validity of a legislative 
provision, and where no express provision is made to tax agricultural income, section 
2 (6-A) (e) should be so interpreted to be consistent with its constitutional validity 
and exclude agricultural income from its scope. 


a 


The short question then is whether on the distribution of profits being effected 
by a company to its shareholders—whether the distribution is actual or whether it 1s 
fictional—the money in the hands of the shareholder still continues to partake of the 
character of the income as it was in the hands of the company. 


Under section 2 (6-A) (e) dividend includes : 

“any payment by a company not being a company in which the public are substantially inte- 
rested within the meaning of section 23-A of any sum (whether as representing a part of the assets 
of the company or otherwise) by way of advance or loan to a shareholder, or any payment by any 
such company on behalf of or for the benefit'of a share holder to the extent to which the company 
im either case possesses accumulated profits.” 


Sub-clauses (a) to (d) of section 2 (6-A) relate to the actual distribution by all com- 
panies including those which we can refer to for purposes of convenience as section 


-r = 
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23-A companies. The operation of sub-clause (e) is confined to section 23-A com- 
panies, and-sub-clause (e) deals not with any distribution by the company of its 
accumulated profits or other assets, but covers payments by way of advances or 
leans. Such a payment is deemed to be dividend, obviously dividend in the hands 
of the person who is in receipt of the payment. The reference to accumulated profits 
in sub-section (e) only places the upper limit on the amount brought to tax. For 
instance, if a company is possessed of accumulated profits to the extent of Rs. one 
lakh but makes payment to a shareholder of a sum of Rs. two lakhs, the operation 
of this deeming provision only treats Rs. one lakh in the hands of the shareholder as 
dividend. The important point to notice however is that the provision does not 
deem the payment to be still part of the accumulated profits of the company. It 
brings within its ambit any payment by a company whick is not an actual distribu- 
tion as a dividend but is camouflaged as a different transaction. It should there- 
fore be clear that any sum paid to the shareholder cannot thereafter be regarded 

accumulated profits of the company itself. 


This necessarily leads to the conclusion that even if the accumulated profits 
in the hands of the company were derived from agriculture, and as agricultural 
income these profits were exempt from tax, the money received by the shareholder 
would not retain the same character. In other words, neither a dividend nor a 
deemed dividend paid out of agricultural income is itself agricultural income. 


Even on general consideration it seems to us that the petitioner’s argument, 
that there is identity of character of the amounts in the hands of the company and 
the shareholder must fail. The learned counsel for the petitioner could not deny 
that, if the company in this case had actually distributed dividends, such dividends 
would be taxable in the hands of the petitioner, notwithstanding that the earned 
profits by the Company out of which the distribution was effected were themselves 
not taxable. Nonetheless, the learned counsel for the petitioner purported to draw 
some support for his argument from certain observations in Spencer and others v. Income- 
tax Officer, Madras1. That case dealt with section 23-A as it stood before its amend- 
ment in 1955. Under that provision it was open to the Income-tax Officer, if he 
found that the distribution of dividends by a company in which the public were not 
substantially interested was less than certain statutory percentages specified in the 
section, to deem the difference to have been distributed as dividends amongst the 
shareholders and to include the proportionate share of each shareholder in the total 
income of such shareholder for purposes of assessing his total income. In that deci- 
sion the constitutional validity of section 23-A was upheld. This Court pointed out: 

‘© Undistributed profits of a company are still its profits. They constitute the income of the 
company. Until the company declares a dividend, no portion of those profits can become the income 
of the shareholder. In England or in India, the position is the same. The shareholder cannot compel 


the company by any process of law to declare a dividend. What section 23-A did before it was 
amended in 1955 was to create a legal fiction. ” 


The further observations at page 119 were : 


«What was it that was taxed : undisbursed profits. Undisbursed profits were undoubtedly 
income, a part thereof. True it was the income of the company and it remained part of the assets 
of the company even after the Taxing Authorities had passed an order under section 23-A. Except 
notionally, and then only for the purposes of the incidence of the tax, undisbursed profits did not become 
the income of the sharcholders. Nonetheless, the position remains that what was taxed, undis- 
bursed profits, was income. The net profits of the company were subject to tax.............06. So, 
what section 23-A did was, in essence, to tax income, the income of the company. Only, the inci- 
dence of that tax was not on the company in the first instance but on the shareholder, who had no 
doubt no legal right to get his share of the undisbursed profits of the company...............04 as 


From these passages the learned counsel for the petitioner sought support for 
his contention, that notwithstanding the deeming provision and the recovery of 
tax from the shareholder, the income continued to be the income of the company, 
and that in the case of the petitioner the monies taken as loans from the company did 
not lose their character of agricultural income. ‘That was not the point that was deci- 
ded in that case. One of us was party to that decision. ‘The Court was not called 
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upon to decide in that case what was the nature of the money when it was deemed to 
have come into the hands of the shareholder. Apart from that, we have to point 
out what we have to apply now are the provisions of section 23-A as amended in. 
1955 and the provisions of section 2 (6-A) (e) which was simultaneously enacted. 
It was these amended provisions which were in force in the relevant assessment years. 
While under the old section 23-A the incidence of the tax was on the shareholder, 
under the amended section 23-A the company itself is made liable to tax on the amount 
of its undistributed income. Contemporaneously with this amendment section 2 (6-A) 
(e) was introduced, enacting a fiction that any payment of the kind mentioned in the 
section by section 23-A companies shall be deemed to be dividends in certain circum- 
stances. ‘There appears accordingly to be a clear distinction between the income in 
the hands of the company, which is now made directly taxable under section 23-A, 
and a receipt by a shareholder of the kind specified in section 2 (6-A) (e). Even if the 
observations in Spencer and others v. Income-tax Officer, Madras1, which we have extracted. 
above, went to the extent of laying down that notwithstanding that the tax was re- 
coverable from the shareholder on the undistributed profits of the company deemed. 
to have been distributed, they continued nevertheless to be the income of the com- 
pany for all purposes, that should be referable to the state of the law as it was then,. 
that is, before section 23-A was amended in 1955. 


We are therefore unable to accept the contention of the learned counsel for the 
petitioner that the monies he obtained as loans from Palkulam Estates (Private), Ltd., 
which fell within the scope of section 2 (6-A) (¢), continued to retain that character 
as agricultural income. 


Several other contentions were raised by the petitioner in the affidavit in these 
petitions, which really dealt with the correctness of the orders of assessment. We 
declined to consider these objections, as they could properly constitute points for deci- 
sion in the statutory proceedings open to the petitioner under the Income-tax Act 
itself. We should not be considered to have expressed any opinion on the soundness or 
otherwise of these objections. We confined ourselves to only two questions, ( 1) the- 
constitutional validity of section 2 (6-A) (e), and (2) whether what the petitioner- 
obtained asloan from Palkulam Estates (Private), Ltd., constituted agricultural in- 
come. On both these points the petitioner failed and that is sufficient to direct the 
discharge of the rule nist and the dismissal of the petitions. - The petitioner will pay 
the costs in W.P. No. 372 of 1959. There will be no order as to costs in W.P. No. 
373 of 1959. Counsel’s fee Rs. 250. 


V.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT :—Mr. S. RAMACHANDRA Iyer, Officiating Chief Justice AND 
MR. JUSTICE SRINIVASAN. 


Late O.A.O.K. RM. Arunachalam Chettiar represented by 
O.A.O.K. RM. AR. Ramaswami .. Applicant* 


v 


The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 30—Appeal under—Appeal petition not accompanied by notice 
of demand—Petition returned—Re-submisston after The of limitation—Effect—Income-tax Rules, rule 21, 
Form B, paragraph 2—Scope and effect— Whether filing of the demand notice is an essential requirement for the: 
presentation of the appeal. 

In a proper case an appeal could be entertained without the demand notice being filed with it. 
In other words the demand notice is not an essential requirement for the presentation of the appeal. 


Maharani Gyan Manjari Kuari v. Commissioner of Income-tax, (1944) I.T.R. 59, relied on. 


A right of appeal is a statutory one, and unless there is anything explicit in the statute or the rule 
made ee en such right cannot be restricted. 


ra 
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.. The irregularity in the presentation of the ap in the instant case, did not amount to a sub-- 
stantial non-compliance of the Income-tax Act of 1922) or the Rules made thereunder, and. 
as the defect pointed out by the Appellate Assistant Commissioner had been rectified subsequently 
the original petition should be deemed to be a proper one. Hence the appeal was in time. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act (XI of 1922), in R.A. No. 52 
of 1955-56 on its file for decision on the following questions of law, vik :— 

‘¢ Whether on the facts and in the circumstances of the case the appeal filed by the applicant before 
the Appellate Assistant Commissioner, dated zoth May, 1954 and re-presented on 25th May, 1954; 
was barred by limitation ?” 

T.V. Balakrishnan, for Applicant. 

S. Ranganathan, Special Counsel for the Income-tax, for Respondent. 


The Judgment of the Court was delivered by 


S. Ramachandra Iyer, O.C.F.—The estate of late O.A.O.K. RM. Arunachalam 
Chettiar (who died on 20th November, 1952) in the hands of his legal representative 
was assessed to tax for the period from 1st April, 1952 to 20th November, 1952, by 
the Income-tax Officer, Karaikudi, on goth March, 1954. Notice of demand’ 
of tax due was served on the assessee on 22nd April, 1954. The assessee filed an - 
appeal against the order of assessment before the Appellate Assistant Commis- 
sioner on 20th May, 1954. Unfortunately, the appeal petition was not accom- 
panied by the notice of demand, though it was otherwise in order. On the same 
day, the Appellate Assistant Commissioner returned the petition to the assessee for 
supplying the defect, viz., filing the notice of demand. He also stated :— 

“ petitioner may, if so advised, re-submit the petition after rectifying the defects ”. 

The assessee re-presented the appeal with the demand notice on 24th May, 1954. 

If that date is taken as the date of presentation of the appeal, it would be barred 
by limitation by three days. The assessee’s case was that the appeal should be 

deemed to have been presented on 20th May, 1954 itself and that there was really 

no delay in such presentation. This was not accepted by the Appellate Assistant 

Commissioner who declined to admit the appeal. This order was the subject- 

matter of an appeal to the Income-tax Appellate Tribunal which regarded 
the order of the Appellate Assistant Commissioner as one involving the exercise 

of discretion in the matter of excusing the delay in presentation of the appeal, 

and, holding that there was no reason to interfere with such discretion dismissed 
the appeal. The Tribunal did not consider the question whether at all there was 

a delay in presentation of the appeal. In the application under section 66 (2) 

of the Income-tax Act to this Court, the assessee complained that his substantial’ 
case, namely, that there was no delay in the presentation of the appeal, had not been 

considered by the Appellate Tribunal. An affidavit was also filed in support of 
the application by the Advocate who appeared before the Tribunal stating that 

he argued the question that the date of the presentation of the appeal should, in 

the circumstances, be taken to be goth May, 1954. This Court, by its order, dated 
roth August, 1956, called for the remarks of the ‘Tribunal on the allegations con- 
tained in the affidavit of counsel. In their report, dated 24th September, 1956, 

the Tribunal, after adverting to certain matters, stated : 

‘© Tt is the recollection of the members who heard the aforesaid appeal that Sri Venkataraman 
argued seriously only the contention which had been dealt with in the order under section 33 ; but 
it is not unlikely or improbable that he could have also, in the course of his arguments, referred to 
the other contention, as -he now avers to have, in the affidavit under reference.” 

It was on the view that a point argued before the Tribunal was not considered 
by it that this Court thereupon directed a statement of the case by the Tribunal on : 
the following question t’ 

“ Whether on the facts and in the circumstances of the case the appeal filed by the applicant 
before the Appellate Assistant Commissioner, dated goth May, 1954 and re-presented on 25th May, 
1954, was barred by limitation?” 

The substantial question for consideration is whether the presentation of the 
appeal on 20th May, 1954, was invalid, as in that case it could be deemed to be 


presented only on 24th , 1954. 
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Section 30 of the Income-tax Act confersa right of appeal from an order of 
assessment made by the Income-tax Officer to the Appellate Assistant Commissioner. 
sub-section (3) thereof states : 


“ The appeal shall be in the prescribed form and shall be verified in the prescribed manner ”. 


Rule 21 of the Income-tax Rules provides that an appeal under section 30 against 
an order of assessment shall bein Form B contained therein. Form B contains six 
paragraphs ; at the end of which theassessee is to sign and verify his signature. 
Paragraph 2 of the Form states : 


. “ notice of demand 
order under section 23 (6) 
“ The intimation of the amount of loss attached hereto, 
Intimation of the orders of refund 


was served upon your petitioner on .... .” P 


The note to the Form states that inappropriate words should be deleted. There is 
no provision either in section 30 or in the Income-tax Rules which makes it manda- 
tory for the assessee to annex as an enclosure to his appeal petition, the notice os 
demand. Rule 2, no doubt, contemplates such an enclosure. This is in contrast 
to rule 10 of the Appellate Tribunal Rules, which prescribes that every memorandum 
of appeal shall be accompanied by two copies (at least one of which should be a certi- 
fied copy) of the order appealed against and two copies of the order of the Income-tax 
Officer. Sub-clause (2) of the rule confers the power on the Tribunal to accept a 
memorandum of appeal which is not accompanied by the documents referred to 
in sub-rule (1). But there is no rule like rule ro (1) of the Appellate Tribunal Rules 
for appeals filed against the order of the Income-tax Officer to the Appellate Assis- 
tant Commissioner under section 30. 


It is however contended that paragraph 2 of Form B, which has been prescribed 
as the form for the appeal, should be held to imply that the notice of demand should 
always accompany the appeal petition. Areference to Form B itself will show that a 
distinction is made between essential matters and matters not essential. The note 
to the rule says that the form of appeal and the form of verification shall be signed 
by the assessee in the manner specified therein. That is obviously having regard to 
section 30 (3), a mandatory provision. There are other provisions like those con- 
tained in rule 3, which requires inter alia that the tax on the income should be specified. 
The rule states that the tax or the refund need not be entered by the appellant, if the 
grounds of appeal indicate clearly the objections to the tax or the refund, as the case 
may be, determined by the Income-tax Officer. From this, it is clear that rule 21 
does not contemplate that every detail required in the Form should be given. Rule 
2 itself is subject to the Note that inappropriate words can be deleted. It follows that, 
where an assesee is not in possession of the demand notice, he can strike out the words 
“ Notice of demand attached hereto”’. To hold otherwise will lead to inconvenient ` 
and unjust results. Suppose a notice of demand served on an assessee was lost by 
or stolen from, the assessee. It cannot be stated that, unless he is able to produce 
the notice of demand, no appeal could lie. In our opinion the proper way to inter- 
pret Form B to Rule 21 is that where the rule mandatorily requires certain things to 
be done, an omission to comply with any such direction would amount to an im-~ 
proper presentation of the appeal.. For example, Form B read with section 30 (3) 
requires that the appeal should be signed and verified personally by the appellant. 
The appeal would obviously be invalid ifthe memorandum is unsigned or not verified 
.. Or, it 1s signed and verified by a person not entitled to doso. But the same principle 
cannot apply to the unessential requirements in the Form. 


In Maharani Gyan Manjari Kuari v. Commissioner of Income-tax,1it was held that an 
assessee could not be expected to do the impossible thing in the way of compliance 
with the prescribed requirements, and where the assessee contended that he never 
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received a demand notice and could not attach it to the memorandum of appeal, the 
Appellate Assistnat Commissioner should investigate into the truth of the averment and 
without doing so he would not be entitled to refuse to entertain the appeal on the 
ground that-the prescribed form had not been duly complied with. This decision 
supports the view that in a proper case an appeal could be entertained without the 
demand notice being filed with it: in other words the demand notice is not an essential 
requirement for the presentation of the appeal. It is no doubt true that there is no 
provision in the Act requiring the Appellate Assistant Commissioner to call upon the 
appellant to rectify the mistakes in presentation of an appeal. But such power should 
be held to be inherent where the mistake is not a vital one. For example, if an appeal 
petition contains a number of spelling and grammatical mistakes, it cannot be 
said that the Appellate Assistant Commissioner has no power to call upon the assessee 
to rectify such mistakes, and that the only alternative would be to dismiss the appeal 
petition on that ground. A right of appeal is a statutory one, and, unless there is 
anything explicit in the statute or the rules made thereunder, such right cannot be 
restricted. ‘There being no provision either in the Income-tax Act, or in the rules 
made thereunder, making it obligatory on the assessee to file the notice of demand 
along with the appeal under section 30, it cannot be held that an omission to file 
such notice along with the appeal was a fatal defect to the presentation thereof. Para- 
graph 2 of Form B to rule 21, no doubt, impliedly contemplates an enclosure of the 
notice of demand. The object of that paragraph is only to facilitate the Appelate 
Assistant Commissioner to find out whether the appeal is in time or not. That can 
always be found by the Appellate Assistant Commissioner from the records available 
with the Income-tax Officer. In such cases, it will no doubt be open to the Appellate 
Assistant Commissioner to call upon the assessee to produce the notice of demand, 
but if the assessee is unable to do so, he should see whether there is justifiable reason 
for it. ‘The non-production of the demand notice with the appeal petition is a mere 
irregularity which can either be dispensed with or rectified subsequently. The irre- 
gularity in the presentation of the appeal on 20th May, 1954, in the instant case 
did not amount to a substantial non-compliance of the Act or the rules, and as 
the defect pointed out by the Appellate Assistant Commissioner had been rectified 
subsequently the original presentation should be deemed to be a proper one ; the 
appeal was in time. We answer the question referred to us in the negative and 
in favour of the assessee. 


The assessee will be entitled to his costs. Advocate’s fee: Rs. 250. 


K.L.B. Reference answered in favour of the 
ASSCSSCE. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTANARAYANAN. 
Devasahayam -. Appellant*. 
Penal Code (XLV of 1860), sections 80, 321 and 322—Offence of hurt—Intention or Knowledge essential 


-— Accident. 
The accused swept the instruments kept on the shelf with his hand in order to cause a rattle 
and frighten the boy and send him away and in a sleepy state dislodged a hammer which hit the boy 


standing below the shelf and caused the fracture leading to his immediate death. In the circum- 
stances : 


Held : This is clearly a case of an accident within the scope of section 80 of the Indian Penal 
‘Code and no offence is involved. Even if there was some slight negligence on the part of the accused 
a claim in damages only may be sustained. 

Section 321 and the specific Explanation to section 322, Indian Penal Code, make it clear that either - 
the ingredient of intention or that of knowledge must be essentially present in order to constitute the 
offence of hurt. 


Appeal against the Judgment of the Court of Session of the Ramanathapuram 
Division at Madurai in Case No. 29 of the Calendar for 1959. 
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bad 


* Cr. Appeal No. 537 of 1959. Gin Ist ee I 
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S. Kothandarama Nainar, for Appellant. 
M. Narayanamurtht for the Public Prosecutor, for State. 


The Court delivered the following 


Jupement.—The appellant, one Devasahyam, was charged with the murder 
of a seven year old boy namely Lakshmanan, by causing him hurt with some kind 
of an iron tool. The learned Sessions Judge of Ramanathapuram at Mathurai 
convicted the appellant under section 325, Indian Penal Code and sentenced him 
to undergo rigorous imprisonment for two years. 


I might state immediately and tersely, after having scrutinised the entire record 
with some care, that the conviction is not sustainable. This is clearly a case of 
an accident, within the scope of section 80, Indian Penal Code and no offence is 
really involved. Even if there was some slight negligence on the part of the accused, 
on the occasion in question, which led to the Hii eath of the boy it would appear 
to amount only to an actionable wrong, for which a claim in damages might perhaps 
be sustained against the appellant. Even section 304-A of the Indian Penal Code 
does not appear to apply. 


The facts are very clear and simple. The appellant and P.W. 1 are good. 
friends, and the boy Lakshmanan (deceased) was actually something of a pet as 
far as the appellant is concerned. This boy came and pestered the appellant for 
cocoanuts, for which his father (P.W. 1) had sent him, when the appellant was 
lying practically asleep at the mill premises, where he was employed. ‘The appellant 
later made a judicial confession (Exhibits P-4 and P-4-A), which is the basis of the 
case for prosecution, and which seems to be true as far as we can judge. This is 
how he describes the accident happened : 

“He refused to go and pulled my towel. In front of where I lay, there was the shelf box. He 
stood near it and was pestering me for coins and if not to give tender cocoanuts. I was dazed on 
account of sleep. I had kept the hammer, spanner and screw driver over the shelf. I thought that 
since he was pestering me like this, he would go away if I struck marae the articles and I dashed off 
the articles piled up and asked him if he would not go. It seems that hammer had gone and hit him 
on the head. I being dazed on account of sleep, I had not consciousness for 2 minute whether the 
boy was there or had run away. Suddenly I got up. Blood was oozing out from the head of the 
boy. I trembled and placed my hand on the boy’s head. The boy swooned and fell down.” 


Subsequently, the accused describes his ineffectual attempts to revive the boy, 
the arrival of one Oomayan, how they found that life was extinct and how ultimately 
Oomayan placed the body in the boat kept in the mill compound, in order to screen 
the accused. ‘The later conduct of the accused, however reprehensible, was due to: 
sheer cowardice, and does not affect the substance of the charge against him. 


This confession has, no doubt, to be appreciated in the light of the results of 
the autopsy and the medical evidence. The evidence of Dr. Thirunavukarsu, 
P.W. 2, makes it clear that the boy died, because he had sustained a circular de- 

ressed fracture, half an inch in diameter, in the middle of the frontal bone of the 
skull. The doctor states : 

“A medium weight blunt weapon must have caused the depressed fracture. The boy was 3 
feet, 6 inches. A rod like M.O. 6 thrown on the boy’s head, the weapon coming into violent contact. 
with the skull, can cause the injury.” . 

Purely on this aspect, the learned Sessions Judge thought that a rod, M.O. 6 
might have caused the injuries. He points out that if the hammer, M.O. 7, had 
been wielded as a weapon of offence, the head would have been smashed to pieces. 
Undoubtedly, neither the rod nor the hammer was used as any weapon by the 
accused. It seems to me to be very probable that the accused swept the instru- 
ments on the shelf with his hand, in order to cause a rattle and frighten the 
boy or send him away, as he claimed. In his sleepy state, he (the appellanty 
seems to have thus dislodged the hammer. Since the boy must have been 
standing below the shelf, it is very likely that the hammer hit him on the head 
and caused the fracture which led to his immediate death. 


In convicting the appellant under section 325, Indian Penal Code, the learned” 
Sessions Judge has overlooked the explicit terms of section 80, Indian Penal Code, 
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which was enacted precisely to cover contingencies of this character, which however 
regrettable, do not expose those responsible to proceedings under the penal law. 
The learned Sessions Judge also ignored or overlooked the definition of hurt under 
section 321, Indian Penal Code, and the specific Explanation to section 322, Indian 
Penal Code, which defines grievous hurt. Both these make it clear that either the 
ingredient of intention or that of knowledge must be essentially present in order 
to constitute the offence of hurt. Since the appellant clearly never intended to 
cause hurt, and could not be credited with any knowledge that hurt or grievous 
hurt would be caused by his act, and the fracture was due to a sheer accident, the 
appellant cannot be convicted under the penal law. 


Accordingly, I allow the appeal and acquit the appellant. The bail bonds 
will be cancelled. 
V. 5. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IyER, Officiating Chef Justice AND 
Mr. JUSTICE SRINIVASAN. 


T. S. Srinivasan .. Applicant* 
D. 
Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922), section 2 (2) and (9)—Notional undivided family of an indinidual with his 


son en ventre sa mere—Fichon of existence of unborn child applicable only to protect rights in property—T he 
Fiction canot be extended to decide the status of the individual for the purpose of levy and assessment of income-tax. 


It is pary a fiction of law that an unborn son is deemed to be in existence for the purpose of 
protecting his rights after he is born. A fiction in law created for a particular purpose can be applied 
and used for that purpose alone and extended no further. If the fictitious existence of an unborn 
son is recognised in law for the protection of the proprietory interests it cannot be applied to a case 
where such rights are not imperilled or do not arise for consideration. The benefit of the fiction cannot 
be claimed by the assessee for the determination of his status, whether there would be an undivided 
Hindu family between the assessee and the unborn son for the purpose of assessment of income-tax. 


The provisions of the Income-tax Act do not warrant the importation of the fiction in its working. 
The scheme of the Act is to assess the tax with respect to profits earned in the year of account. The 
fiction cannot be extended so as to involve an idea of receipt of income by the unborn son during 
the period when it was in the mother’s womb. . 


It is recognised that a taxing enactment cannot be construed by resorting to fictions or analogies. 
Therefore no fiction could be applied for the purpose of defining the term “ undivided Hindu family ” 
under the Act. To hold otherwise would lead to considerable difficulties and anomalies in the appli- 
cation of the Act. What is contemplated by the Act by the term “ Hindu undivided family ” is a 
family in its ordinary sense, namely, where there is more than one member in actual existence during 
the year of account. A son who has not come into existence will not be a member of the family for 
the purpose of levy and assessment of income-tax. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922) in R.A. No. 213 
of 1957-58 on its file for decision on the following questions of law, viz :— 

“ Whether the assessment of the income of the assessee other than his salary in the hands of the 
assessec as an individual and not asa Hindu undivided familyt 11th December, 1952, for the 
assessment year 1953-54 is valid ?” 


I. V. Viswanatha Iyer, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax, for Respondent. 
The Judgment of the Court was delivered by 


S. Ramachandra Iyer, O. C. 7.—The assessee and his brothers along with their 
father originally constituted a joint Hindu family. In the year 1929 there was a 
partition of their interest in a company an important item of property belonging 
to the family under which the assessee obtained 25 shares, each valued at Rs. 1,000, 
‘This asset enabled the assessee, in course of years to acquire considerable properties. 





* Case Refd. No. 86 of 1957. (8th ge ake 26) 
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Besides, the assessee was himself employed in one capaciy or another in the com- 
pany in respect of which he had been receiving salaries. ‘The income from the 
properties as well as the remuneration received by the assessee were his separate 
income after 1929 and the assessee was accordingly assessed to tax as an individual. 
On 11th December, 1952, a son was born to the assessee. In submitting his return 
for the assessment year 1952-53 (the year of account being from 1st April, 1952 to 
gist-March, 1953) the assessee stated that he should be assessed in regard to his 
salary alone as an individual but the rest of his income, namely, that received from 
his properties which were acquired out of the nucleus of what he obtained under 
the family partition, should be assessed as that of a Hindu undivided family of which 
he and his son formed members. His case was that as his son was born on 11th’ 
December, 1952, he should-be deemed to have been in his mother’s womb at least 
280 days before the actual date of his birth and that, therefore, from the beginning 
of the year of account there should be deemed to have been in existence a Hindu 
undivided family consisting of himself and his son owning properties referred to 
earlier. The Income-tax Officer did not accept the assesee’s contention. He 
levied assessment on the assessee for the entire income as an individual up to the date 
of the actual birth of the son, namely, 11th December, 1952. From 11th December, 
1952 to the end of the year of account the officer recognised the assessee as the Kartha 
of a Hindu undivided family as well and completed the assessment on that basis. 
. The assessee appealed to the Appellate Assistant Commissioner ; that appeal and 
a further appeal tothe Tribunal met with no success. The following question was 
thereupon referred to this Court for opinion : 

“ Whether the assessment of the income of the assessee other than his salary in the hands of the 
assessee as an individual and not as a Hindu undivided family till 11th December, 1952, for the assess- 
ment year 1953-54 is valid ?” - 
The only question for consideration in this reference is whether there was in exis- 
tence an undivided Hindu family consisting of the assessee and his son from Ist 
April, 1952 to 11th December, 1952. It is contended for the assessee that as under 
the Hindu law membership of a coparcenary in a joint family is considered to com- 
mence from the date of conception by the mother, the assessee’s son should be held 
to have been in existence since the beginning of the year of account and that the 
assessee could not, therefore, be assessed in his status as an individual for any part 
of that year. That a child in embryo is to be considered as a person in existence for 
certain purposes is a rule not peculiar to Hindu law but obtains in other systems of 

‘sprudence, as well. In Sabapathi v. Somasundaram1, reference has been made 


to Blackstone’s Commentary which says :— 


_ An infant en ventre sa mere is supposed to be born for many purposes. It is capable of having a 
legacy or a surrender of a copy-hold estate made to it. It may have an estate assigned to it and it 18 
enabled to have an estate limited to its use and to take afterwards by such limitation as if it were 
then actually born.” 

Under the law a person is one to whom the law attributes a capacity to possess 
rights and perform duties. Can an unborn person do either? Salmond in his 
Jurisprudence (1957 edition, at pages 350, 353 and 354) says: 

“ A person is any being whom the law regards as capable of rights or duties. Any being that 
is so capable is a person whether a human ing or not and no being that is not so capable is a person 
even though he be a man. Persons are the substances of which rights and duties are the attributes. 
It is only in this respect that persons ais juridical significance and this is the exclusive point of 
view from which personality receives legal recognition........-1....+1+1+0+; There is nothing in law to 
prevent a man from owning property before he is born. His ownership is necessarily contingent 
‘indeed, for he may never be born at all but it is nonetheless a real and present ownership. A man 
may settle property upon his wife and children to be born of her or he may die intestate and his unborn 

will inherit his estate.........-sesereeeeeeees A child in its mothers’ womb is for many purposes. 
regarded by a legal fiction as already born in accordance with the maxim nactturus pro jam nato habetur. 
In the words of Coke the law in many cases hath consideration of him in respect o the apparent 
expectation of his birth. ‘Thus in the law of property there is a fiction that a child en ventre sa mere 
is a person in being for the purposes of (1) the acquisition of property by the child itself; or (2) being 
a life chosen to form part of the period in the rule against perpetuities. The rights of an unborn 
son whether proprietary or personal are all contingent on his birth as a living human being. The 
lega personality attributed to him by way of anticipation falls away ab initio if he never takes his place 

$ 





1. (1882) 2 MLL.J. 244 : ILL.R. 16 Mad. 76. 
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among the living ; Abortion and child destruction are crimes but such acts do not amount to murder 
or manslaughter unless the child is born alive before he dies ; a posthumous child may inherit, but 
if he dies in the womb or is still-born his inheritance fails to take effect and no one can claim 
through him though it would be otherwise if he lived for an hour after his birth.” 


From the principle stated above it is apparent that the existence of a child yet un- 
born is a fiction created for the benefit of the child that is born with a view to protect 
its rights to property. The rule which is intended for the protection of the unborn 
is recognised in cases of succession. A right to property on succession legally takes 
place under the law immediately after the death of the owner, as property cannot 
be without an owner and succession cannot be postponed. But where an owner 
of property dies while his wife is enceinte, a son that is born subsequently would 
take the property as the heir of his father although he was not in actual existence 
on the date when succession opened. This is an application of the principle of an 
unborn son being in existence on the date when the succession opened. It is a plain 
case of the application of the rule for the child’s benefit. The Smritis and Com- 
mentaries in Hindu law contain special texts regarding the rights in the family pro- 
perty of after-born sons where such property had been divided before their 
birth. The texts have been referred to in Yekeyamian v. Agniswariant. In that 
case an after-born son of a father challenged a partition effected by the latter under 
which he gave his previously adopted son a share in excess of what he would have 
been entitled to under the law. It was held that the right of an after-born son to - 
a share as a coparcener depended upon his mother being pregnant with him at 
the time of partition and that as the partition in that case was effected before such 
conception, it could be not challenged. The learned Judges observed : 

“From conception by his mother membership with the family is considered as commencmg. 
Accordingly it is enjoined in the same section of Mitakshara that if the mother is evidently pregnant 
the distribution should be made after awaiting her delivery.” 


In Sabapathi v. Somasundaram®, an after-born son challenged an alienation made by 
his father at a time when he was in his mother’s womb. Considering the question 
whether the right of a son to take objection to an alienation made by his father 
commenced from his birth or from the time of his conception it was held that under 
the Hindu law membership with the family should be considered as commencing 
with the time. of conception. In Mandliprasad v. Ramcharanlal®, it is obseived that 
a son begotton but not born is equal in all respects to a son actually in existence 
except for the purpose of adoption. His membership in the family commences from 
the date of conception and he is entitled to sue for reopening a partition decree 
passed after his conception though it was before his birth. In Kusum Kumari Dasi 
v. Dasarathi Sinhat, Mukherjea, J., reviewed the law regarding the position of a child 
in embryo under the Hindu and other systems of law. That was a case where. 
a man died leaving a widow who was pregnant at the time of his death. A com- 
promise between the widow and the daughter of the deceased was held liable to be 
set aside by the subsequently born son. In all the cases referred to above the after- - 
born son was held entitled to the protection of his property rights which he was 
held to have acquired from the moment he was conceived by his mother by the appli- 
cation of the fiction that he should be deemed to have been in existence from that time. 
Thus decided cases only show that the application of the fiction is resorted to when 
it is necessary for the benefit of the child. In Kusum Kumari Dasi v. Dasarathi Sinha‘, 


Mukherjea, J., observed : 


“ But whatever difficulties may arise in the application of the principle, it is well-settled that ar 
unborn child, though treated as born, when it is for its benefit to be so considered, is not ordinarily 
regarded as born re the bensfit of third persons. (Italics notin the original). See Savigny, System, 
Article 62 (tr. Rattigan, p. 9 ; tr. Guenoux, II, p. 13) where he says : “ this fiction is universally 
restricted for the benefit of the child and no one else ought to be permitted to employ it for his own 
p ” Ses also Voet. Com. Book I, Tit. V, Art. 5 (tr. Buchanan, p. 108), where it is pointed 
out that although those in the womb are considered as born whenever it is for their advantage, this 
fiction of law ceases if the advantage be not to those in the womb but to third persons. See further 





I. trae 4 M.H.C.R. 307. g. AIR. 1947 Nag. 848. 
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he judgment of Lord Charicellor Westbury in Blasson v. Blasson!, where it was said “ that the fiction 
or indulgence of the law which treats the unborn child as actually born applies only for the purose 
of enabling the unborn child to take a benefit which if born it would be entitled to, and that it 1s 
limited to cases where ds commodis ipsius partus quaerhtur ”. 

We are of opinion that the principle is no different under the Hindu Law. It is 
purely, by a fiction of law that an unborn son is deemed to be in existence under 
that system for the purpose of protecting his rights after he is born. ‘That this fic- 
tion of law is not of universal application is clear from the fact that there are well 
recognised exceptions to it, ¢.g., (1) an unborn son could not be given in adoption to 
another and (2) a person can adopt a son to himself although his wife is pregnant 
at that time: this he would be entitled to do even if he was aware of the pregnancy 
of his wife at the time of the adoption. A fiction in law is created for a particular 
purpose; it can be applied and used for that purpose alone and extended no further. 
Ifthe fictitious existence of an unborn son is recognised in law for the protection of his 
proprietary rights, it cannot obviously be applied to a case where such rights are 
not imperilled or do not arise for consideration. Now the benefit of the fiction 
is claimed by the assessee for the determination of his status. No rights of his son 
are involved except in an indirect way namely that in case the assessment of an 
H indu undivided family results in a reduced amount of tax, there would be a benefit 
to the family of which he would be a member. But looked at from a different point 
of view, it would only be a question of liability and not of any benefit and the legal 
fiction should not be made to apply. Apart from this aspect, the provisions of the 
Income-tax Act in our opinion do not warrant the importation of the fiction in its 
working. Section 2 (2) defines ‘ assessee ° as a person by whom income-tax or any 
other sum of money is payable, under the Act. Sub-section (9) of section 2 states 
that the term “ person ” includes a Hindu undivided family. Section 3, the charging 
section defines the category of persons liable to pay tax, for example, individual, 
Hindu undivided family, company, etc. The scheme of the Act is to assess tax with 
respect to profits earned in the year before. ‘Therefore unless it can be held that 
the unborn child was even constructively in receipt of income during the period 
when he was in his mother’s womb it cannot be said that there was a Hindu un- 
divided family liable to be assessed on its income during that period. We have 
earlier pointed out that the fiction as to the existence of a child in its mother’s womb 
is limited to protection of its rights. ‘That fiction cannot therefore be extended so 
as to involve an idea of receipt of income by it during the period when it was in its 
mother’s womb. Every taxing statute should be clear’and without any scope for 
uncertainty in regard to its application or construction of its provisions. It is a 
recognised rule that a taxing enactment cannot be construed by resorting to fictions 
or analogies. ‘Therefore no fiction could be applied for the purpose of defining 
the term “ Hindu undivided family ” under the Act. To hold otherwise would 
lead to considerable difficulties and anomalies in the application of the Act. 


Let us take an illustration : suppose a Hindu has been assessed as an individual 
and after the assessment is over, a son is born to him ata time from which it could be 
computed that the son was actually begotten sometime during the year of account. 
If the contention of the assessee were to be accepted, the entire assessment proceedings 
would be improper as the child should be deemed to be a member of a Hindu un- 
divided family. even during the time when it was in its mother’s womb : the assess- 
ment will have to be set aside and a reassessment made on the appropriate units for 
the relevant periods during the year of account. But there is no provision in the 
Act for reopening the assessment. Then again if the child that is born is a female 
child there would be no coparcenary at all; the assessment would then be proper. 
Ifthe argument of the assessee were to be accepted there could only be a condi- 
tional assessment whenever a sole surviving Hindu coparcener’s wife is enceinte 
during the close of the year of account, it being valid if the child that is born is a 
female and invalid if male. In other words all assessments made before the actual 
birth of the child would be conditioned in its validity on there being no son born 
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to the assessee. There is no warrant for such a conditional assessment under the 


Act. 


In our opinion what is contemplated by the Income-tax Act by the term “ Hindu 
undivided family ” is a family in its ordinary sense, namely, where there 1s more than 
one member in actual existence during the year of account. A son who has not come 
into existence will not be a member of the family for the purpose of levy and assess- . 
ment of income-tax. We answer the question referred to us in the affirmative and 
Sere the assessee who will pay the-costs of the Department. Advocates’s fees : 

. 250. 


V.S, c Reference answered 
against the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. S. RAMACHANDRA IYER, Officiating Chief Justice. 
T. Balakrishna Mehta .. Petitioner* 


v 


The State of Madras represented by its Secretary, Home 
Department .. Respondent. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), (since repealed and re-enacted by Act 
XVIII of 1960), section 3 (5)—Government passing Ce ee S and allotting to an Officer— 
Landlord not surrendering possession to Government—If entitled to claim rent tll date of order releasing building. 


Where a landlord has not put the Government in possession of a building sought to be taken 
over by them under the provisions of section g of the Madras Buildings (Lease and Rent Control) 
Act, and is not ready willing to allow the Government to occupy the same, he cannot claim any 
rent from the Government in respect of the building merely because the authorised officer made an 
order of allotment which however could not be given effect to as a result of the landlord not giving 
possession to the allottee. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
decree of the Court of Small Causes, dated 6th August, 1959 and passed in N.T.A. No. 
268 of 1957 (S.C. No. 6740 of 1956 on the file of the Court of Small Causes, Madras). 


N. C. Srinivasan, for Petitioner. 
The Government Pleader (A. Alagiriswamt), for Respondent. 
The Court delivered the following 


Juvement.—This Civil Revision Pettion raises a question under section 3 (5) of 
the Madras Buildings (Lease and Rent Control) Act, 1949, as to whether the State 
Government would be liable to pay rent in respect of a building required by them for 
the occupation of their officers but possession of which was not given by the owner 
thereof. The petitioner is the owner of premises No. 38-B, Mount Road, Madras. 
The Burmese Consul who was occupying the building vacated it on 5th August, 1955, . 
the owner of the building gave notice of the vacancy to the Accommodation Control- 
ler, but he intimated also by the same notice that the building was in a bad state 
and required immediate repairs not in a fit condition for occupation. The owner also 
requested the Accomodation Controller not to allot the building to anyone. ‘The 
Accommodation Controller, however, did not agree to the owner’s request but 
allotted the building to the Regional Savings Officer, Madras, with effect from 23rd 
August, 1955. The order specifically stated that the petitioner would be entiled to. 
receive rent from the date on which possession was handed over to the allottee. The 
allottee never got possession and on the petitioner moving in the matter the building 
-was later released to him by the Accommodation Controller. ‘The petitioner, there- 
after filed a suit for recovery of a sum of Rs. 360, from the Government as represent- 
ing rent from 23rd August, 1955, the date on which the premises were taken over to 
the date on which the building was released, at the rate of Rs. 200 per mensem. His. 
claim was contested by the Government. The suit was dismissed on the ground 
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that as possession of the premises was not eee the landlord would not be entitled 
to any rent. This view was accepted by the Full Bench of the Small Cause Court 
on the application for a New Trial. 


Section 3 (5) of the Act runs: 


It is contended for the petitioner that the section creates a statutory right in favour of 
the landlord whose building had been required by the Government, to claim rent 
from the date specified in the notice and as the section itself contemplates payment of 
rent in respect of the period during which the premises are in the possession of the land- 
lord, he would be entitled to claim rent for the period covered by the suit. In other 
words the contention is that although possession of the premises was not given to the 
Government, it should be deemed to be a tenant under the landlord and therefore 
liable to pay rent till the date when the building was released as not required for 
their use. Reliance is also placed in this connectionon the terms of the order of 
release issued by the Accomodation Controller which stated that 

“ the Government’s tenancy in respect of the premises is hereby terminated and the premises 
is released to the owner”. 
It is contended that as the Government themselves recognised that they were the 
tenants of the premises till the date of the release of the building to the owner,they 
would be bound to pay the rent claimed. The question involved in the case, namely, 
whether there has been a relationship of landlord and tenant between the petitioner 
and the Government cannot be decided on the incautious recital contained in Exhi- 
bit P-8. As the learned Judges of the Court of Small Causes point out, the Accomo- 
dation Controller had employed only the ususal printed form and if there was no 
tenancy in fact or under the law between the parties Exhibit P-8 cannot itself create 
one. The substantial question therefore is whether the Government can be deemed 
to be a tenant liable to pay rent when the landlord was not ready and willing to 
put them in possession of the premises. Section 3 (5) of the Rent Control Act states 
that the Government shall be deemed to be the tenant of the property with retrospec- 
tive effect from the date on which’ the authorised officer received notice under sub- 
section (1) or sub-section (2). What is and should ke implicit in such a notice is the 
readiness of the landlord to allow the Government to occupy the building. On the 
contrary the landlord in the instant case stated that the building was not in a fit 
condition for occupation and wanted a release of the building. Section 3 (5) in so 
far as it provided for payment of rent from the date of allotment cannot be held to 
apply. It is particularly so as the landlord was able to obtain release of the building. 
The mere circumstance that the Accomodation Controller allotted the building to one 
of the Government officers cannot alter the fact that at no time the petitioner was 
ready and willing to give possession of the premises. The officer to whom the 
building was allotted never occupied the same. The notice of vacancy given in the 
instant case by the owner has to be read as a whole, namely, that the building was not 
in a fit condition for occupation. Section 3 (5) of the Act will not be applicable to 
such a case as the, owner was not willing to give possession. The order of the lower 
Court rejecting the claim of the petitioner is correct. The Civil Revision Petition is 
dismissed with costs. 


R.M. Petttion dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GANAPATIA PILLAI AND MR. JusTIOE KAILASAM. 


Messrs. Compania Maritima International S.A. .. Appellants* - 
U 


The Union of India by the Secretary to the Government of India, ~ 
Ministry of Works, Housing and Supplies, New Delhi.. Respondent. 

Interest Act (XXXII of 1839), section 1—Charterers not paying the balance freight—Government of India 
undertaking to pay the same—If interest could be allowed on balance freight—Demurrage—Interest on— 
When becomes payable. 

Carriers—Freight—Charterers not paying—Liability to pay interest—Demurrage—Interest on—If payable. 

Interest on freight can be awarded because it was payable as soon as the steamer reached the- 
Madras Port. But as regards demurrage, it was a contingent liability which may or may not arise- 
and therefore it must be construed to be a liability for a debt which was not payable at a certain time.. 
Interest on demurrage is payable only from the date of demand. Even if there was no agreement. 
to pay interest in the saaken given by the Government (in the instant case) the interest awarded 
by the lower Court is proper under the provisions of the Interest Act of 1839. 

Appeal and Memorandum of Objections against the Decree of the Court of the 
Second Assistant City Civil Judge, Madras, dated 31st December, 1957 in O.S.. 
No. 1437 of 1955. 

Mis. King and Partridge, for Appellants. 

The Government Pleader (A. Alagiriswami) and P. Venkataswamt, for Respondent, 


The Judgment of the Court was delivered by 

Ganapatia Pillai, 7.—The plaintiffs are the appellants. ‘The suit was laid for the- 
balance of freight due and for demurrage and interest on these sums under the follow-- 
ing circumstances. The appellants were the owners of a steamship called Rio in which. 
á consignment of goods was received by the Union Government at the Port of Madras. 
The charterers were liable for payment of the balance of the freight, but they did 
not pay the freight when the steamer arrived in the Port of Madias. Consequently 
the shipowners refused to discharge the cargo and thereupon the Government of 
India gave an undertaking to pay the balance of freight due. 


The lower Court gave a decree for the sum claimed but disallowed interest for: 
the period prior to 13th February, 1953 on balance of freight and demurrage. 
The reasoning of the lower Court was that interest was not payable because the- 
principal sums claimed were not payable at a certain time and therefore interest 
was payable only from the date of demand. 


The learned counsel for the appellant referred to the decision in Province of West- 
Bengal v. Basant Properties! as authority for his contention that interest should have 
been allowed ag claimed. That was a case where interest was claimed under sec- 
tion 1 of the Interest Act of 1839 in respect of compensation money due for land acquir- 
ed under the Land Acquisition Act. The argument addressed to that Bench was. 
that interest on compensation money would amount to damages (on damages) and 
therefore could not be awarded under the Interest Act. In repelling this argument 
the Bench observed that interest was paid in that case for wrongful detention of 
compensation money and was therefore payable in equity. A contrary view was- 
taken by this Court in Associated Oil Mills, Ltd. v. Provincial Government, Madras*. 
We do not therefore feel compelled to follow the Calcutta view in preference to the- 
Madras view on the question of liability for payment of interest for claims in the 
nature of compensation amounts. 

Clause 7 of the charterparty makes provision for payment of demurrage. ‘Though 
the sums are payable by virtue of a written instrument there is no indication as to the 
time when such sums should be paid. In the very nature of things the payment of 








* Appa Nos. 328 and 329 of 1958 and 11th August, et 
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demurrage was a contingent payment with reference to which no certain time can be 
indicated. The learned Judge in the Court below was therefore right in awarding 
interest from the date of demand. The appeal fails and is dismissed with costs. 


The Memorandum of Cross-objections preferred by the Union Government in 
this appeal relates to the liability for demurrage and interest awarded by the lower 
‘Court on freight and demurrage. The dispute regarding liability for demurrage was 
not pressed by the learned Government Pleader, but, he pressed the claim with 
regard to interest. He contended that freight was payable on delivery, but for 
demurrage no time was fixed. Even so interest on freight can be awarded because 
it was payable as soon as the steamer reached the Madras-Port. But as regards 
demurrage it was a contingent liability which may or may not arise and therefore 
it must be construed to bea liability for a debt which was not payable at a certain 
time. Even if there was no agreement to pay interest, in the undertaking given 
by the Government the interest awarded by the lower Court is proper under 
the provisions of the Interest Act. The Memorandum of Cross-objections is 
therefore dismissed with costs.. 


K.L.B. ———— Appeal and Cross-objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RaJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA 


The State of Madras, represented by the Collector of 
Ramanathapuram at Madurai .. Appellant* 


U. 
L. P. L. Periakaruppan Chettiar and others ,.. Respondents. 


Madras Estates Land Act (I of 1908), section 3 (2) (d)—“ Estate ?—Grant by Pandian King of hamlets 
attached to another village to temple—Grant of small exten of land and ın some cases of only plots of land— 
Absence of record of boundaries—Date and terms of ori grant not known—ILf “‘estates’’—Madras Estates 
(Abolition and Conversion into Ryotwari) Act (XXVI of 1948) and Madras Estates Land (Reduction of Rent) 
Act (XXX of 194.7)—Applicability. 

Where the alleged villages granted to a temple by one of the Pandian Kings comprised only an 
extent of about 24 acres of land and were only hamlets attached to another village, cat in some cases 
consisted only of certain plots of land forming portions of an inam village, and the boundaries of the 
so called villages were not recorded in any account at any time uz to the date of ‘inam settlement, 
and these were clubbed together with other villages belonging to the temple and jodi was bein 
collected for all the villages belonging to the temple in one village, the date of the original grant ond 
the terms thereof also being unknown : 

Held : that the inams were not “ estates” within the meaning of the definition of the term in 
section 3 (2) (d) of the Madras Estates Land Act and the Government are not entitled to take pro- 


ceedings either under the Madras Estates Abolition Act of 1948 or the Madras Estates Land (Reduc- 
tion of Rent) Act, 1947. : ; 


Appeal against the Decree of the Court of the Subordinate Judge, Sivaganga, 
in Original Suit No. 4 of 1954. 


The Government Pleader (K. Veeraswami) and M. A. Sattar Sayeed, for Appellant. 
R. Gopalaswami Ayyangar and T. K. Subramania Pillai, for Respondents. 
The Judgment of the Court was delivered by 


Rajamannar, C. F.—This is an appeal from the Judgment and Decree of the learned 
Subordinate Judge of Sivaganga in O.S. No. 4 of 1954. The suit was filed by the 
Nemam Jayankonda Soleswarar temple represerted by its trustees consequent on 
the action taken by the State of Madras under the Rent Reduction Act (XXX of 
1947) and the Estates Abolition Act (XXVI of 1948) in respect of alleged whole inam 
village falling within the scope of the said two Acts. The plaintiff prayed for a 
declaration that the State had no jurisdiction to deal with the concerned inams as 
they were not “ estates ” within the meaning of the Madras Estates Land Act. The 
suit relates to what are described as the villages of Nemmeniendal, Chettiendal, 
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‘Vettaikaranendal, Nallampillai, Pethanendal, Ugandavayal and Sirukudivayal. 
The only question which arose before the learned Subordinate Judge of Sivaganga 
was whether these alleged villages were ‘‘ estates ” within the meaning of the Estates 
Land Act. The learned Judge held that none of the so-called villages could be 
‘deemed. to be whole villages and that they are therefore not estates within the mean- 
ing of section 3 (2) (d) of the Madras Estates Land Act. He held that Nallampillai 
Pethanendal, Nemmeniendal, Chettiendal, and Vettaikaranendal were all hamlets 
attached to the village of Nemam and that the subject-matter of the grant to the temple 
in Ugandavayal and Sirukudivayal was only specific plots of land forming portion 
‘of an inam village. On this finding the learned Judge gave a declaration to that 
effect and an injunction restraining the Government from taking any action under 
‘either of the two Acts mentioned above. The State of Madras is the appellant before 
us. 


At the outset we may observe that the material evidence bearing on the question 
which falls for decision is extremely meagre. The original grants were not produced 
and we have no idea as to the terms of the original grants. The only documents 
‘which are of some assistance are extracts from the Inam Fair Register and Inam 
Statements and an old account of fasli 1211. 


The extract from the Inam Fair Register relating to Nallampillai Pethanendal 
is Exhibit A-4. It is true that it is referred to as one of the “ villages” granted for 
the support of Sri Jayankonda Soleswarar Swami in Nemam. It appears to have 
been clubbed with other villages belonging to the temple and jodi was being collected 
for all the villages belonging to the temple in Nemam. ‘The grant was apparently 
by one o the Pandiyan Kings. The only significant fact which is of importance 
which we are able to find from this extract is that the boundaries of the so-called 
village were not recorded in any account in any year previous to the date of the mam 
settlement. Inthe Inam statement relating to the village, Exhibit A-3, the descrip- 
tion of the village is Nemam Gramam Nalampillai Pethanendal. This village is 
mentioned in the account of fasli 1211 but unfortunately the cadjan leaf pertaining 
to this village got broken. From the Inam Fair Register we also find that the total 
‘extent of this village was about 23 acres, 57 cents. On this see aa evidence available 
to us we are of opinion that the grant in this case could not have been of a whole 
village in inam. Our reasons for coming to this conclusion are : 


(1) The extent at the time of settlement was only about 24 acres and it is 
most unlikely that such a small extent would have constituted a village at the time 
of the original grant which must have been some time in the 18th century ; 


(2) The suffix “endal” denotes generally a hamlet. In the Tamil Lexicon, 
Vol. I, page 559, one of the mcanings of ‘‘endal” is given as ‘‘hamlet of a big 
village®. “or Aw @pirtbwb” vide also Karuppi v. Palaniappa Chettiar’. 


In the Inam statement which must have been made by persons acquainted with the 
locality the name of the village is prefixed by the name of the main village, Nemam. 


(3) As already mentioned, the village in question did not have any specified 
undaries recorded in any account prior to the date of the Inam Settlement. 


Having regard to all these circumstances we hold, agreeing with the learned trial 
Judge, that Nallampillai Pethanendal is not an “estate” within the meaning of 
the definition of the term in the Madras Estates Land Act. 


Next we come to three villages dealt with together in an extract from the Inam 
Fair Register, Exhibit A-2. They are Nemmeniendal, Vettaikaranendal and Setty- 
endal. Here again the date of the grant is unknown but the grantor was Savundara- 
pandya Raja. The jodi in respect of these villages was being collected along with 
other villages belonging to the temple in a lump sum. In the inam statement relating 
to this group of villages, Exhibit A-1, these three are describcd as “ Nemem Ulkadai’’. 
Now “‘Ulkadai” signifies a subordinate hamlet in a village group—zide Tamil Lexicon, 
Vol. I, page 393. In the account of fasli 1211 there is clear indication that these 
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three formed hamlets of Nemam. They are specifically mentioned and clubbed. 
together as ““ in all three endals ” of Nemam. On these findings the only conclusion 
possible is that the grant in respect of these villages could not have been grant of 
three whole villages. They are therefore not estates within the meaning of the 
Estates Land Act. 


We are left with Ugandhavayal and Sirukudivayal with regard to which the 
evidence is unmistakable that they were not even hamlets but they related only to- 
grants of small extents of land in an ayan village. The material documents are 
Exhibits A-5 and A-6 in respect of Ugandhavayal and Exhibits A-7 and A-8 in 
respect of Sirukudivayal. In Exhibit A-6 there is mention of the fact that the inam 
had no recorded boundaries and that it is situated in the midst of an ayan village. 
A similar statement is found also with regard to Sirukudivayal in Exhibit A-8. In 
the inam statements relating to these two inams, we find the description “ Nemam 
Sirukudivayal Ulkadai”. The grants relating to these two inams appear to be only 
of separate plots of land ‘and not even hamlets. Obviously these inams cannot fall 
within the category of estates within the meaning of the Estates Land Act. We 
are therefore in agreement with the judgment of the learned trial Judge that the 
Government was not entitled to take proceedings either under Act (XXX of 1947) 
or (XXVI of 1948) in respect of the said inams. The appeal fails and is dismissed. 
with costs of the plaintiffs-respondents. 


P.RN, Gee Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justick RAMACHANDRA IYrR, J. 
A. Andi and others .. Petitioners * 


U 


Nallayya Pillai .. Respondent. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 6 (9) and 25 (b)-—Applicabilityp— 
Agreement by defendant settling lands jointly on 24 persons—Latter in P EPER and cultwation but enjoying’ 
Separate portions under arrangement among chemselves inter se wi reference to defendant—Interference- 
by defendant with + Suit by all settlees jointly for declaration and injurction—If comprises distinct sub- 
Jects or causes of action—Court-fee payable. 

The defendant who had obtained irutearam rights in respect of certain lands, put the plaintiffs, 
about 24 persons, in possession of an extent of about 17 acres of land for reclamation and cultivation 
on 18th November, 1938. Since then, the plaintiffs were in possession and enjoyment, effecting im- 
provements, each one of them holding possession of definite portions of land and cultivating the same, 
by arrangement amongst themselves inter se. The defendant was not a party to the arrangement 
made by the plaintiffs among themselves. 

The defendant was alleged to have interfered with the possession of the plaintiffs and therefore- 
the latter (24 in number) brought a joint suit fora declaration of their title and for an injunction, 
valuing the reliefunder section 25 (b) of the Madras Court-fees and Suits Valuation Act, 1955 and. 
paid Court-fee accordingly. Additional Court-fee was demanded on the ground that the suit. 
comprised distinct subjects, and was really 24 suits rolled into one. 


Held : The plaintiffs, under the agreement of 18th November, 1938, got only a single jont right. 
and interference by the defendant with that right constituted but one cause of action, there bei g only 
one subject-matter and the plaint did not comprise as many subjects as there were plaintiffs. No. 
additional Court-fee need be paid. 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Court of the District Munsif of Sivaganga, dated 17th October, 1959 
and made in Court-fee Check Slip No. 604/XIV-S in O.S. No. 465 of 1957. 

K. S. Naidu for U. Somasundaram and M. P. Swami, for Petitioners. 

T. N. C. Rangaraj for the Government Pleader on behalf of the State. 

Respondent not represented. 

The Court made the following 


ORDER.— This Revision Petition arises from the Order of the District Munsif of 
Sivaganga in O.S. No. 465 of 1957, directing the plaintiffs to pay a sum of Rs. 664-8-0 
ee ee 
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as additional Court-fee. The suit was one for a declaration of the plaintiffs’ 
title to the property and for an injunction restraining the defendant from interfering 
with their possession. The defendant had obtained iruwaram rights under a cowle 
from the Zamindar of Sivaganga in certain properties. It is stated in the plaint 
that on 18th November, 1938 the defendant put into possession of the plaintiff an 
‘extent of 17 acres, 63 cents of land for the purpose of reclamation and cultivation. 
It is the plaintiffs’ case that since that agreement they have been in possession and 
‘enjoyment of the land after effecting improvements on the property at considerable 
expense. By arrangement entered into amongst the plaintiffs, each one of them 
held possession of definite portions out of the 17 acres, 63 cents which were given to 
them by the defendant ; they were cultivating the same accordingly. It was alleged 
that while so, the plaintiffs’ possession was interfered with by the defendant. The 
suit was therefore laid for a declaration of their title and for an injunction. The 
plaint valued the relief under section 25 (b) of the Court-fees Act : a Court-fee of 
Rs. 55-8-0 was paid. The Court-fee Examiner did not accept the valuation ; he 
issued a check-slip stating that the valuation adopted by the plaintiffs was not correct 
as in his opinion the suit was really 24 suits rolled into one, each relating to one 
plaintiff. The learned District Munsif has accepted the view of the Court-fee 
Examiner and directed the plaintiffs to pay the additional Court-fee. 


A reading of the plaint would show that the cause of action for the suit is based 
on the agreement, dated 18th November, 1938 under which the defendant on the 
one hand and the plaintiffs on the other agreed that the latter should enter into 
possession of the land and cultivate the same. Subsequent to the agreement, the 
plaintiffs have each divided the lands amongst themselves : but that was only by an 
agreement inter se amongst themselves, to which the defendant was not a party. 
‘So far as the defendant was concerned, there is only one agreement, that is, that 
dated 18th November, 1938, and if there is an interference with the possession of the 
plaintiffs under that agreement, there can only be one cause of action. The cir- 
‘cumstance that the plaintiffs got into possession of different parts of the 17 acres, 
63 cents cannot affect the question so far as this matter is concerned. It is a joint 
right which the plaintiffs got and it is that which is interfered with by the defendant. 
"There is therefore onlv one subject-matter, viz., the interference with the rights 
acquired by the plaintiffs under the agreement , dated 18th November, 1938. ‘The 
learned District Munsif says that the suit is not one to enforce the agreement, dated 
18th November, 1938. In this he is wrong as the suit is one intended to protect the 
Tights obtained on 18th November, 1938 as against the grantor. The learned District 
Munsif further states that 


“ brima facie in view of the lapse of time, the agreement cannot be made the basis of the suit or 
used for any purpose excepting to evidence the origm of the plaintiffs’ possession and the right under 
which they continued such possession.” 


I am utterly unable to appreciate this. The agreement of 18th November, 1938 
conferred a title on all the plaintiffs. It is not the case for the defendant that subse- 
‘quent to the date of the agreement he entered into separate contracts or agreements 
-with the various plaintiffs or the relationship between the parties had ceased. It 
should therefore be taken that the title of the plaintiffs was under the agreement of 
18th November, 1938 and when there is an interference by the defendant, there can 
only be one cause of action. Under the circumstances, the order of the lower Court 
directing payment of Court-fee on the footing that the suit comprised as many subjects 
as there are plaintiffs is wrong. 


The Civil Revision Petition is allowed. No order as to costs. 
P.R.N. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JusTIOE RAMACHANDRA IYER AND MR. JUSTICE KUNHAMED 
Kurr, JJ. 
P. M. Ramaswamy Chettiar .. Appellant* 
U. 
Roya Kuppa Chetti and others : .. Respondents. 

Hindu Law—Minor—Notice by guardian demanding partition on behalf of minor—Severance of status —- 
Whether wn ths interests of the minor and beneficial to him—If could be gone into in proceedings other than a 
general suit for partition. 

It is now well settled that under the Hindu Law there is no distinction between a major copar- 
cener and a minor coparcener so far as their rights in the joint family properties are concerned. As. 
any other coparcener a minor coparcener too hasa rightbya unilateral declaration on his part to» 
effect a division in status in the family so far as he is concerned, without effecting an actual partition. 
But as a minor cannot be held to have a volition of his own, a guardian or next friend acting on behalf 
of the minor is allowed to exercise sucha volition subject to the condition that it is approved. 
by the Court as a safeguard to the minor’s interest. The eos of Court necessary to make the 
declaration of severance in status by the guardian effective being only to safeguard the minor’s in-- 
terest, it should be available in any proceedings where the issue arises. Itis not necessary thata 
foe suit for parition should be filed to decide the question of the binding nature of the notice of 

emand for partition made on behalf of a minor. 

B. Ayyanna v. K. Kottayya, (1959) 2 Andh.W.R. 140, differed from. 

Pedasubbayya v. Akkamma, (1959) S.C.J. 138 5 (1959) 1 M.L.J. (S.C.) 60 : (1959) 1 An.W.R. 
(S.C.) 60, referred. 

Appeal against the Decree of the Court of the Subordinate Judge, Vellore, in. 
appe Suit No. 84 of 1956 preferred against the Decree of the Court of the District. 
unsif of Arni in Original Suit No. 74 of 1954. 


V. V. Raghavan and V. Srinivasan, for Appellant. 
T. V. Balakrishnan, for Respondents. 


When the Second Appeal came on for hearing before him the following Order 
was made by ; 

Veeraswamt, 7.—This Second Appeal raises an interesting question as to whether 
the plea that there was a severance in status by virtue of a notice issued on behalf 
of a minor coparcener and that it was in the interests of the minor and beneficial 
to him can be enquired into and decided in any proceeding other than in a suit for 
general partition. The suit out of which this Second Appeal arises was instituted 
by a purchaser for possession, the purchase purporting to be from the 1st defendant- 
grandfather as manager ofa joint Hindu family consisting of himself and his minor: 
grandson, the 2nd defendant. The third defendant is the mother of the minor re-- 
presenting him as his guardian. The defence to the suit inter alia was that prior 
to the sale of the suit property to the plaintiff in 1954 there was a notice dated 22nd 
December, 1953 and issued by-the mother on behalf of her minor son demanding- 
partition from the 1st defendant grandfather and that as a result there was a sever-- 
ance in status of the minor before the suit sale. The plaintiff’s contention was that 
this plea on behalf of the minor was not open in the present suit. 


Both the lower Courts found that the grandfather was acting detrimental’ 
to the interests of the minor and that the notic2 of severance was beneficial to him.. 
On that finding the suit was dismissed in respect of the minor’s half share on the 
‘property and the appeal by the plaintiff was unsuccessful. The aggrieved plaintiff 
has filed the Second Appeal. 


On behalf of the appellant it was argued that the question whether the notice, 
diated 22nd December, 1953 effected a severance so far as the minor was concerned. 
and it was beneficial to him could only be gone into in a suit for general partition 
because it is only in such a suit the equities to which the alienees are entitled could. 
properly be adjusted and provided for and that, therefore, the lower Court went. 
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wrong in dismissing the suit on the foot of the said notice. Ona first impres- 
-sion I felt that this contention was not sound. But Sri V.V. Raghavan, the learned 
counsel for the appellant, brought te my notice a recent decision of a Division. 
Bench of the Andhra High Court consisting of the learned Chief Justice and Mr. 
Justice Mohamed Ahmed Ansari in Boddapati Ayyanna and others v. Kundeti Kotayya, 
minor by mother and next friend Yellamma in which it was held that the question of 
benefit to a minor could not be considered in any other proceeding in the absence 
of a proper suit for partition and that the sanction of the Court that partition was 
beneficial to the minor must be given after proper adjustment of such rights as 
might have arisen subsequent to the expression of division in status and that this 
could not be done unless a suit for partition was filed. That was a case in which 
a minor plaintiff sought to challenge inter alia some of the alienations made by his 
undivided father subsequent to the date of notice to him on behalf of the minor 
intimating severance in status. Viswanatha Sastri, J., who heard the Second Appeal 
arising out of that suit, found no sufficient reason to hold that the minor was not, 
in such a suit, entitled to rely on the notice of severance and ask the Court to ad-- 
judicate upon the question whether it was beneficial to him or not. But on appeal 
the learned Judges took a different view and reached the following conclusion : 

“It appears to us that the Supreme Court has approved the view taken in the Madras Full Bench 
case Rangasayi v. Nagarathnamma*, referred to earlier in this judgment and removes doubts enter- 
tained by the other Courts concerning its correctness. The pronouncement, therefore, makes sanction 
of the Court necessary in order to make effective any unequivocal expression of the intention on 
behalf of the minor to separate. It also follows that the sanction must be given after proper adjust=- 


ment of such rights as may have arisen subsequent to the expression. Wedonotsee how that can 
be done unless a suit for partition is filed.” 


The learned Judges also referred to certain other decisions of this Court in arriving 
at that conclusion. But in none of those cases the point now at issue directly arose 
for decision. 


As the question raised is of some importance and is bereft of direct authority- 
of this or any other Court except the said decision of the Andhra High Court, I 
think it appropriate that the Second Appeal is heard and disposed of by a Division. 
Bench. 


In pursuance of the above order the Second Appeal came on for hearing: 
before a Division Bench (Ramachandra Iyer and Kunhamed Kutti, 77.). 


V. V. Raghavan and V. Srinivasan, for Appellant. 
T. V. Balakrishnan, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, F.*—Roya Kuppa Chetty, the first defendant to the suit 
out of which this Second Appeal arises, and Krishnaswami Chetty (the 
second defendant), his grandson born of his deceased son, were members of” 
a joint Hindu family. Krishnaswami Chetty, still a minor, is under the care 
and protection of his mother Sundarammal, who ‘has been impleaded as the 
third defendant in the suit. Both of them are living in the house, which is the 
subject-matter of this litigation. Roya Kuppa Chetty however did not take to. 
them kindly ; it has been found that his attitude towards his grandson was hostile. 
Being thus obliged by circumstances, the mother of the minor acting on his behalf, 
issued a notice on 22nd December, 1953, to his grandfather unequivocally - 
expressing an intention to separate from the family and demanding partition. 
There was no response to the demand. Instead Roya Kuppa Chetty sold on rst 
February, 1954 the suit property to the plaintiff purporting to do so on behalf of 
the joint family consisting of himself and minor Krishnaswami Chetty ; the aliena- 
tion was stated to be for discharging certain liabilities of the family but both the 
Courts below have found that the debts were not genuine. The alience relying 
on the sale deed in his favour instituted the suit out of which this appeal arises for 
1. (1959) 2 An.W.R. 140. 2. (1933) 65 M.L,J. 630 : I.L.R. 57 Mad. 95 (F.B.).- 
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recovery of possession of the property. Roya Kuppa Chetty filed a written state- 
ment supporting the case of the alienee ; but he absented himself at trial and was 
set ex parte. The claim of the alineee was contested on behalf of the other two defen- 
dants on two grounds: (1) as there was no joint family on the date of alienation in 
question, the minor having been divided in status from his grandfather by reason 
of the notice demanding partition, it was not competent for Roya Kuppa Chetty 
to sell the entire house and (2) even otherwise, the sale was not for any necessity 
.as the debts in discharge of which it was purported to be made were spurious. Both 
the Court have held that the notice dated 22nd December, 1953 issued by the minor’s 
natural guardian was one conceived in his interests and that it validly effected a 
‘division in status between the two members of the coparcenary. They also held, 
overruling an objection on behalf of the alinenee, that it was competent to the Court 
in this litigation itself to find whether the notice was one issued for the benefit of the 
minor. On the second question the trial Court accepted the defendants’ case that 
the alienation, though supported by consideration so far as the alienor was concerned, 
was not for any necessity of the family. The learned Subordinate Judge, though 
he gave sufficient indication in the judgment that he was of the same view, did not 
record a definite finding to that effect. On the findings arrived at by the trial Court, 
it wag open to that Court to have dismissed the suit, which was one in ejectment, 
leaving the alienee, who in the circumstances, obtained only his alienor’s interest 
in the suit property, to file a separate suit for general partition. But that course 
was not adopted. Instead the Court granted a decree for partition on the footing 
that the sale deed validly conveyed Roya Kuppa Chetty’s half share in the suit 
property. The decree for partition was not challenged by the contesting defen- 
dants. The alienee, on the other hand, filed an appeal against the trial Court’s 
decree claiming that the joint family of Roya Kuppa Chetty and his grandson con- 
tinued and that the sale was one which would bind the interest of the latter. That 
appeal failed. 


Aggrieved by the decree in so far as it declined to give him the entire properties 
the alienee has come forward: with this Second Appeal. The only question argued 
on his behalf is that it was not competent for the Court in this suit for possession to 
entertain the plea that there has been a division in status between the minor and 
his grandfather by reason of the issue of a notice as that could be done only in a suit 
for partition brought by him. In other words, the contention is that unless a decla- 
ration of an intention to divide expressed on behalf of a minor is followed up by a 
suit for partition at his instance, a Court could not give effect to the same ; and as 
the present suit is one for possession by an alienee, the Court would have no jurisdic- 
tion to adjudicate the question as to existence of a division in status in the manner 
claimed. We are by no means sure whether the appelant has realised that the 
acceptance of the contention, in the circumstances of this case, would result only in 
the dismissal of his suit. The suit is one for ejectment ; it would be competent 
for the defendant to show that the plaintiff’s title is defective. It would not be open 
to a Court to refuse to entertain a plea of the defendant that palintiff’s title is defec- 
tive and at the same time decree the suit. The suit could only be dismissed. It 
‘cannot be disputed that a plea that the authority of the manager of a joint Hindu 
family had ceased by reason of the disruption of the joint family and that the aliena- 
tion of an item of family property would not be valid to convey the entirety of the 
interest therein goes to the root of title claimed by the plaintiff. If the defendant 
in such a suit is a major it is not denied that it would be open to him to plead that 
the plaintiff would not be entitled to claim his share as the alienating manager had 
ceased to represent him by reason of the division in status. There is nothing in 
law to deprive a minor coparcener from raising such a plea. In Peda Subbayya v. 
Akkamma’, it was held that the exercise of a volition on behalf of a minor by a 
person to get him separated in status from the joint family was really the act of the 
guardian and not the act of the Court, though such a demand would be subject to 
approval by Court. Therefore, the plea that there was a division in status by rea- 
A Sen a PS ae, a Oat PS 
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son of the guardian or some person on behalf of a minor demanding partition can 
be raised on behalf of the minor. The Court would be entitled to investigate the 
question whether there had been an anterior division between the minor and the 
other coparcenérs by reason of the notice of demand issued on his behalf as the issue 
raised in substance relates to the extent of title secured by the plaintiff. The 
decision of that question is bound up with the further question whether the notice 
of demand was one made in the minor’s interests and for his benefit. To hold that 
the Court cannot consider the question of the division in status would mean that 
a deciee could be passed against a minor in possession of the property without even a 
finding as to whether the plaintiff had obtained title to the entire property. Such a 
proposition cannot obviously be accepted. 


Learned counsel for the apellant contends broadly that a minor can never 
get himself divided in status from a joint family by means of a declaration made on 
his behalf expressing an intention to divide except where such declaration is followed 
up by a suit for partition and in that suit it is decided that that expression of the 
intention made on the minor coparcener’s behalf was one for his benefit. Support for 
this contention is sought in the decision of the Andhra Pradesh High Court in 
Ayyanna v. Kotayyat. It was held in that case that a decree in favour of the minor 
coparcener in his suit for partition was a condition precedent for holding that he had 
separated because of an earlier unequivocal expression of the intention made on his 
behalf to separate, and that a mere issue of a notice demanding partition would not 
be sufficient to create a division in status unless it was followed by a suit for partition. 
That rule is mainly deduced on the basis of two propositions : (1) that an expression 
of an intention to divide on behalf of a minor in order to be operative should be sanc- 
tioned by Court and (2) that such sanction could be given only in a partition suit 
where alone the equities of the alienees could be worked out. Before considering the 
view taken by the learned Judges it will be useful to refer to the facts of that case 
which are some what peculiar. One Chanchayya had three wives, the second of them 
alone having a son. The other two had only daughters. ‘The second wife, pur- 
porting to act on behalf of her minor son, issued a notice to Chanchayya demanding 
partition of the ancestral properties. ‘There was no response on the part of Chan- 
chayya to this demand : he continued to enjoy the properties and sold certain of 
the items for discharge of his debts. No suit for partition was filed on behalf of the . 
minor while his father was alive. After Chanchayya’s death, his son filed a suit to 
recover possession of the properties left by him which were in the hands of the 
daughters of the deceased as well as with the various alienees. It is not however 
clear as to whether the plaintiff in the case claimed as the sole surviving coparcener 
or as on succession. The learned Judges in the course of their judgment observed : 


“ The question that arises for decision in this Letters Patent Appeal is whether a Court can sanc- 
tion a notice by a minor to separate when he be the sole coparcener and there be no suit for partition 
by him.” (Italics ours). 

This would suggest that the claim was made by the plaintiff as the sole surviving co- 
parcener ; such a claim would hardly go with an inconsistent claim on the basis of 
an anterior division in status. 


Viswanatha Sastri, J., who dealt with the matter when it came to this Court 
by way of a Second Appeal, held that the notice demanding partition issued by 
the minor’s mother was one in his interests and that it created a division in status 
between Chanchayya and his son. The learned Judge also held that a suit for parti- 
tion was not necessary to enable the Court to determine whether the partition claim- 
ed by the son in the notice was beneficial to him or not, as that question could be deci- 
ded in the litigation that was before the Court. ‘The decision was ths subject-matter 
of an appeal under clause 15 of the Letters Patent. ‘The appeal was transferred to 
the Andhra Pradesh High Court after the re-organisation of the States. The learned 
Judges who heard the appeal did not agree with Viswanatha Sastri, J. The view 
taken, on appeal namely, that a notice demanding partition issued on behalf of. a 
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minor would be operative to effect a division in status only if such demand were 
approved by a Court is rested on two considerations dealing with a suit for partition 
at the instance of the minor which can be best expressed in the words of the learned 
Judges : 

“ (1) It is also well-settled that in the case of a minor suing for partition through his next friend 
severance in status may be effective from the date of the notice given earlier on-his behalf if the Court 
after consideration of the minor’s benefit were to decree the suit. The converse proposition would 
also follow that if the Court were to dismiss the suit, there would be no severance from the date of such 
notice. It therefoie follows that a decree in favour of the minor coparcener in his suit for the parti- 
tion is a condition precedent for holding his having separated because of the earlier unequivocal ex- 
pression of the intention made on his behalf to separate. . 


(2) As the equities of an alienee subsequent to the declaration of an intention to divide could 
be properly worked out only in a suit for partition, the question as to whether a notice demanding 
partition issued on behalf of the minor was one in his interest or not could be decided only in such a 
suit.” 

Taking the first of the two reasons, we cannot see how the mere fact that the 
validity of a demand for partition on behalf of a minor could be adjudged in a parti- 
tion suit would show that it is only (that Court) and no other Court would have 
jurisdisction to sanction a division in status on behalf ofa minor. Nor can we agree 
with the second reason that in determining the question as to the propriety of a 
guardian or next friend’s exercise of a volition on behalf of the minor, considerations 
of the Court’s ability to adjust equities in favour of the purchaser are relevant. 
A purchaser of the intercst of a member of a coparcenery has only a right to sue for 
general partition ; and he has no right to interdict another member of the family from 
exercising his rights like exercising a volition to separate or to Impose as a condi- 
tion thereto that his own rights should be worked out first. 


It is now well-settled that under the Hindu Law there is no distinction between 
a major co-parcener and a minor coparcener, so far as their rights in the joint family 
properties are concerned. A major coparcener can obtain by partition his share in the 
joint family properties. So too a minor coparcener. Where, however, a suit for 
partition is filed at the instance of a minor coparcener, the Court has to be satisfied 
whether it is in the interests of the minor that he should be divided or whether it 
would serve his interests better if he continued to be a member of the coparcenery. 
That has nothing to do with the rights of the minor ; the Court only decides what is 
best in his interests as he is incompetent to decide it for himself. 


Without effecting an actual partition a major coparcener has a right by an 
unilateral declaration on his part to effect a division in status in the family so far as 
he is concerned. ‘This right is incident to the right by birth which he has in the 
family properties. A minor coparcener would also have a similar right. By the 
very nature of it that right cannot be exercised in the same manner by him as bya 
major coparcener because a minor cannot be held to have a volition of his own. There- 
fore a guardian or next friend acting on his behalf is allowed to exercise a volition on 
behalf of the minor subject to this condition, namely, that such exercise of volition 
should be approved of by the Court. Neither the rule nor its reason indicates that 
the Court should be one where a partition suit is pending. As we shall show presently 
the sanction of the Court is sought only as the protector of the minor and not in any 
other capacity. Normally, the question whether a minor is divided from the joint 
family on the date of his notice would become relevant only in a suit for partition. But 
that does not mean that an issue relating to an anterior division in status cannot be 
considered in-any other suit. It is now necessary to examine the precise jurisdiction 
of the Court in the matter of giving approval in order to see whether there is anything 
in that jurisdiction which could not be appropriately exercised in suits other than 
partition suits. 

In Pedasubbayya v. Akkamma*, the Supreme Court has laid down that the func- 
tion of the Court in such a case is merely to decide whether the next friend or guardian 
making the demand for partition on behalf of the minor had acted in the best interests 
of the minor and where it has been found that the expression of intention to divide 
ESA aL nS ae ES a is eee ce Ck a 
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on behalf of the minor was one for the benefit of the minor, it is the act of the next 
o or guardian that creates the division in status and not the sanction given by 
the Court. 


The Supreme Court observed thus at page 146: 


“ The true effect of a decision of a Court that the action is beneficial to the minor is not to create 

in the minor proprio vigore a right which he did not possess before but to recognise the right which had 
accrued to him, when the person acting on his alf instituted the action.” 
Thus, the only duty of the Court is to decide whether the person who makes the 
demand for partition on behalf of the minor has acted in the best interests of the minor 
in expressing on his behalf an intention to become divided. The question being 
one relating to the division in status cannot obviously be connected with the actual 
division of the properties or with the interests of other persons in such a division. 
Indeed the rule as to Court’s sanction is not one peculiar to partition suits. Under 
the law the Court is invested with a special jurisdiction for the protection of the 
person and property of the minor. The origin of the rule is stated in Halsbury’s 
Laws of England, Vol. XXI, page 216, thus : 


“ Infants have always been treated as specially under the protection of the Sovereign, who, as 
parens patriae had the charge of the persons not capable of looking after themselves. This juris- 
diction over infants was formerly delegated to and exercised by the Lord Chancellor ; through him it 

assed to the Court of Chancery, and is now vested in the Chancery Division of the High Court of 
ustice. It is independent of the question whether the infant has any property or not.” 


It is a familiar principle that it is the duty of the Court in all proceedings before it 
to watch the interest of the minor parties. For example, a compromise entered into 
on behalf of a minor in a suit has got to be certified by the Court as beneficial to the 
interests of the minor. Prima facie, therefore, the question whether a notice 
demanding partition issued on behalf ofa minor is one in his interest or not, can be 
decided by any Court before whom an issue arises as to its character. As the Supreme 
Court has pointed out, the function of the Court approving the exercise of a voli- 
tion on the minor’s behalf is merely supervisory; it is the act of the next friend or 
guardian that effects a severance in status. Being a question of change of status, it 
cannot in principle be made to depend on the minor going to a particular Court for 
approval of the guardian’s act or be compelled to seek a division by metes and bounds 
by filing a partition suit. Once it is conceded that a division in status is not integrally 
connected with a division of the properties by metes and bounds, it must follow that a 
-minor coparcener who has a right to effectuate a division in status could do it without 
filing a suit for partition. The approval of Court necessary to make the declaration 
by the guardian effective being only to safeguard the minor’s interest must be obtaina- 
ble in any Court where the question or issue arises. To hold otherwise would mean 
that a minor could not obtain a division in status without filing a suit for partition. 
This is an undue restriction of his rights. We are unable with great respect to the 
learned Judges who decided Ayyanna v. Kotayya*, to share their view. We can 
see no objection to the issue as to the binding nature of the notice of demand for 
partition made on behalf of a minor being decided in whatever suit that question 
may arise. There are therefore no merits in this appeal. 


The appeal fails and is dismisscd with costs. 
R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA Iver, Chief Justice, AND Mr, JUSTICE 
SRINIVASAN, J. 


M. M. Muthuwappa .. Applicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent, 


Income-tax Act (XI of 1922), sections 30 and 31—Appeal from best of judgment assessment made under 
section 23 (4)—Remand by Appellate Assistant Commssioner—Scope of Gases is limited—Assesses cannot in 
appeal canvass the validity of the proceedings—Liability to be assessed at all can be raised in the al—Succeed- 
ing Commissioner has to proceed in accordance with the order of remand made by the predecessor Commissioner. 


In an appeal from a best of judgment assessment made under section 23 (4) of the Income-tax 
Act, the Appellate Assistant Commissioner has jurisdiction to make a limited order of remand under 
section 31 (2) directing the examination of the books of account only for the purpose of enabling a 
proper best of judgment assessment being made. 


When a best of judgment asscssment is made for non-compliance with the notices under section 
22 (2) or section 22 (4) or section 23 (2), the assessee has the right to move the Income-tax Officer 
and satisfy him that he was prevented by sufficient cause from complying with the notices, or that 
he had no reasonable opportunity to comply with thos¢ notices. Added thereto he could also raise 
the plea that the notices themselves were invalid for one or more reasons. The defects in the notices 
issued to the asseasee would go to the root of the matter and might afford a proper defence to the 
assessee in an application under section 27. 


In so far as the quantum appeal is concerned (appeal from section 23 (4) assessment), the right 
of the assessee is limited specifically to objections to the amount of income assessed or the amount of 
tax determined. It is not open to the assessee to raise grounds canvassing the validity of the proceed- 
ings that led to the best of judgment assessment or such grounds as would be germane to an appli- 
cation under section 27. 


It is true that the wording of section 31 defining the powers of the Appellate Assistant Commis- 
sioner in dealing with an appeal before him is not limited in any manner. But nevertheless, section 31 
cannot be read divorced from section 30, which creates the right of appeal. An appeal is a creature 
of statute and if one is not provided, there can be no inherent right of appeal in an assessee. But, at 
the same time, it cannot be imagined that the Legislature has chosen to give not one but two appeals 
in respect of the same subject-matter to an assessee. Though a reading of section 31 defining the 
jurisdiction of the Appellate Assistant Commissioner would appear to give an unfettered right to 
deal with all matters that would arise in the appeal before him, where the Legislature has dealt with 
the rights of the assessee under different heads and provided for a determination of such appeals, the 
jurisdiction of the Appellate Assistant Commissioner must be limited in the manner so indicated. 


There is nothing in any of the relevant provisions of the Act which places any fetter upon the 
right of the assessee to deny his liability to be assessed at all (as distinct from his liability to be assessed 
under section 23 (4)) in the appeal before the Appellate Assistant Commissioner. 


Where an Appellate Assistant Commissioner has made an order of remand giving certain directions 
to the Income-tax officer, it is not open to the succeeding Appellate Assistant Commissioner, who 
finally hears the appeal, to question the jurisdiction of his predecessor. He should only into 
effect the oilers ate by his predecessor and leave the matter to beagitated in a superior Tribunal 
if the parties choose to adopt such a course. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922) in R. A. No. 524 of 
1957-58, I.T. A. No. 1718 of 1956-57, Assessment year 1950-51 on its file for 
decision on the following questions of law, viz: 


“ (1) Whether it was open to the assessee to raise the question of non-liability to be assessed 
under the Act at the appellate stage when no such contention was raised before the Income-tax Officer 
who made the assessment under section 23 (4). 


(2) Whether the Appellate Assistant Commissioner had power to pass a remand order ? 


(3) Whether the Appellate Assistant Commissioner, who heard the appeal, after the remand 
report had been made in compliance with the remand order duly made by the Appellate Assistant 
Commissioner had the power to ignore that report on the ground that the remand was not properly 
made, as it was beyond the Jarisdicúen of the Appellate Assistant Commissioner who made it.” 


M. R. M. Abdul Karim, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax, for Respondent. 








* Tax Case No. 12 of 1958. . 25th October, 1961. 
i (3rd Kartika, 1883, gika.) 
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The Judgment of the Court was delivered by 


Srinivasan, 7.—The assessee carries on business in Ceylon. For the assessment 
year 1950-51, a notice under section 22 (2) was served on him on 21st June, 1950. 
No return was furnished. A further notice under section 22 (4) was served on 18th 
January, 1951. The assessee applied for time to comply with the notice. Though 
the assessee’s auditors promised to file a return before the end of January, there was 
no compliance with either of the notices issued by the Department. Accordingly, 
the Income-tax Officer proceeded to make an assessment under section 23 (4), that 
is a best of judgment assessment. 


‘The assessee took the matter up in appeal to the Appellate Assistant Commissioner. 
He objected to the quantum of the assessment. He also raised the plea that during 
the relevant accounting period, he was resident but not ordinarily resident, and that 
the assessment made on him on the basis of a resident and ordinarily resident was 
wrong. ‘The Appellate Assistant Commissioner made an order under section 31 (2) 
of the Act directing the Income-tax Officer to make a further enquiry with regard to 
the residence of the assessee and directed him further to re-compute the income after 
examination of the evidence and accounts to be produced by the assessee. Apparent- 
ly, even at the stage when, the Appellate Assistant Commissioner made this order, 
the Income-tax Officer objected to the letting in of fresh evidence at that stage, but 
that objection was overruled by the Appellate Assistant Commissioner. In due 
course, the Income-tax Officer made his remand report. The appeal came to be 
heard by another Appellate Assistant Commissioner before whom the assessee again 
pressed the grounds taken by him, one relating to his liability to assessment as resi- 
dent and ordinarily resident, and the other, the quantum of the assessment. The 
Appellate Assistant Commissioner examined the merits of these contentions and found 
against the assessee on the question of residence. With regard to the quantum, as 
against the total income of Rs. 88,000 estimated by the Income-tax Officer, the 
Appellate Assistant Commissioner fixed the amount at Rs. 77,546. 


There was a further appeal to the Appellate Tribunal by the assessee. ‘The 
principal question that was canvassed before the Tribunal was whether the Appellate 
Assistant Commissioner, who finally heard the appeal after the receipt of the remand 
report, had any authority to question the order of remand made by his predecessor 
and the directions given by him to the Income-tax Officer, and to dispose of the 
appeal without any reference to the remand report that was submitted. The Tri- 
bunal came to the conclusion that the Appellate Assistant Commissioner had no 
power to pass a remand order and that, at the stage of the hearing of the appeal, the 
Appellate Assistant Commissioner was entitled to refuse permission to the assessee to 
raise the question of liability to tax for the reason that that question had not been raised 
before the Income-tax Officer. Accordingly the appeal was dismissed. 


On the application of the assessee, the Tribunal referred the following questions 
for the determination of this Court: 


“ (1) Whether it was open to the assessee to raise the question of non-liability to be assessed under 
the Act at the appellate stage when no such ‘contention was raised before the Income-tax Officer 
who made the assessment under section 23 (4). 


(2) Whether the Appellate Assistant Commissioner had power to pass a remand order ? 


(3) Whether the Appellate Assistant Commissioner, who heard the appeal, after the remand 
report had been made in compliance with the remand order duly made by the Appellate Assistant 
Commissioner had the power to ignore that report on the ground that the remand was not prepeily 
made, as it was beyond the jurisdiction of the Appellate Assistant Commissioner who made it?”. 

The questions stated above call for a determination of the scope of the powers 
of the Appellate Assistant Commissioner in regard to an appeal before him. We shall 
deal with that aspect of the matter presently. ‘The learned counsel for the Depart- 
ment however purports to argue that in an appeal against an assessment under 
section 23 (4) of the Act, the right of the appellant is considerably restricted. 
According to the learned counsel, the appellant in such an event could only canvass 
the basis of the assessment on the ground that in making the best of judgment assess- 
ment, the Income-tax Officer had failed to exercise his individual judgment properly 
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and that no other ground of attack of such an assessment would be open to the 
assessee. Apparently, it is suggested that it is not even open to the assessee to deny 
his liability to assessment at the appellate stage if he had not taken that ground at 
the stage of the assessment. It is further contended that any ground of attack upon 
such an order, which would bring in any relief which it was open to the assessee to ask 
for in an application under section 27, would not be open to the assessee in an appeal 
directed againt the assessment only. These contentions call for close examination. 


There can be no denying the fact that in the present case the Income-tax 
Officer was justified in making a best of judgment assessment under section 23 (4) of 
the Act. It is beyond dispute that a special notice as required under section 22 (2) 
had been served upon the assessee in compliance with which he failed to submit a 
return. It is again undisputed that the notice issued under section 22 (4) of the Act 
calling upon the assessee to produce accounts and documents failed to evoke any 
response. It is under these circumstances that the Income-tax Officer had neces- 
sarily to make a best of judgment assessment. Section 27 provides that in such a case, 
it is open to the assessee to move the Income-tax Officer himself by application and 
satisfy him that he was prevented by sufficient cause from making the return, or that 
he had no reasonable opportunity to comply, or was prevented by sufficient cause from 
complying with the notice issued to him. Ifthe Income-tax Officer is satisfied with 
the cause shown, he is competent and indeed bound, to cancel the assessment and 
proceed to make a fresh assessment. ‘The order of the Income-tax Officer refusing 
to cancel the assessment is subject to appeal to the Appellate Assistant Commissioner 
under section 30 of the Act. Under this provision, an assessee objecting to the amount 
of income assessed on a re-assessment under section 27, or the amount of tax deter- 
mined under that section, or on the refusal of the Income-tax Officer to make a fresh 
assessment under section 27, can appeal to the Appellate Assistant Commissioner. 
Prior to the amendment of the Act in 1939, the best of judgment assessment could be 
canvassed only by an application under section 27 and by an appeal therefrom under 
section 30. The Act before its amendment contained no provision in section 30 per- 
miting an appeal by an assessee against the order of the Income-tax Officer making 
assessment under section 23 (4). Such a best of judgment assessment could be brought 
up in appeal only by way of proceedings taken under section 27. After the amend- 
ment, however, the right of the assessee has been enlarged in this regard. He could, 
if he so chose, move the Income-tax Officer himself under section 27,and obtain the 
necessary relief from him. The order of the Income-tax Officer refusing to cancel the 
assessment under section 27 could be brought up in appeal to the Appellate Assistant 
Commissioner. In the alternative, he could directly take an appeal under section 30 
of the Act to the Appellate Assistant Commissioner objecting to the amount of in- 
come assessed under section 23 or the amount of tax determined under that section. 
It would at first sight therefore appear as if the assessee has two rights of appeal open 
to him, one an appeal to the Appellate Assistant Gommissioner from an order made 
adverse to him under section 27, and the other, an appeal directed against the quan- 
tum of income or tax assessed. Decisions have however laid it down that the scope 
of an appeal directed against the assessment under section 23 (4) is somewhat diffe- 
rent from an appeal arising from a proceeding under section 27 of the Act. We shall 
now consider the exact extent in which the two rights of appeal differ from each other. 


In Naba Kumar Singh Dudhuria v. Commissioner of Income-tax1, it was pointed out 
by the Calcutta High Court, while dealing with the claim of the assessee that he had 
two independent rights of appeal, that there is an inherent limitation with regard to 
the scope of appeal from an order under section 27. The learned Judges say: 


“ Coming now to the provisions of the Income-tax Act, section 30 gives the assessees the right to 
object to the amount of income assessed under section 23 or 2 They may also object to the amount 
of tax determined under these sections and they may appeal i they object to the refusal of the Income- 
tax Officer to make a fresh assessment under section 27. To that extent only has the proviso in the 
same section of the Act prior to the amendment been limited. What the assessees are apparently trying 
to do now, as it appears to me, is to raise an objection not merely to the amount of assessment or to 
the amount of tax determined under any provision of section 23 but to object to the validity of the 
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assessment. Although section 30 as amended grants them the right to object to the quantum of assess- 
ment, it does not, in my view, give them a right to leave aside the machinery which has been provided 
by section 27 and to come to the Court and ask that the Court should deal with it without having 
had the matter dealt with, as provided by the Act, by the Income-tax Authorities. It appears to me 
that on repealing the proviso in the old section, the Legislature has expressly limited the manner in 
which the appeals may be allowed against decisions mde section 23 or section 27, and by inserting 
the words applicable to section 23 or section 27 with the word “ amount ”, they have definitely 
intended that the assessee’s right of appeal under ‘section go should be limited as regards those 
sections to the quantum of assessment or tax.” 

The learned Judges proceeded further to deal with the powers of the Appellate 
Assistant Comissioner and observe : 

_“ Section 31 then provides that in the case of an order refusing to make a fresh assessment under 
section 27, the Appellate Assistant Commissioner may confirm such an order or cancel it and direct 
the Income-tax cer tomakea fresh assessment. Section 31 supports the contention that the 
Appellate Assistant Commissioner should deal with orders which had been made under section 27 
specifically. Sub-sections (a) and (4) of séction 31 (3) are not appropriate to a case such as that 
which is now under consideration which has been specifically provided for in sub-section (oe 
The principal point determined in the above decision is that the validity of a best 
of judgment assessment could be canvassed y by means of an application under 
section 27, and that it would not be open to the assessee in an appeal against the 
quantum of assessment or of tax, to challenge the validity of the proceedings that 
led to a best of judgment assessment. 

The question was specifically considered in Sir Padumpat Singhania v. Commissioner 
of Income-taxt. That was a case where for failure to comply with the notice issued 
under section 22 (4), a best of judgment assessment was made. The assessee did not 
move in the matter under section 27 of the Act but filed an appeal to the Appellate 
Assistant Commissioner be teen the order of assessment under section 23 (4). It was 
argued before the learned Judges that even in a quantum appeal, the assessee had 
the right to urge before the Pee authority that there were good reasons for his 
not having been able to comply with the notice under section 22 (4). This argument 
was repelled. The learned Judges observe : 

“ In some cases, it might be that all the facts were already before the Income-tax Officer and it 
was not likely that he would change his mind. But, in the majority of cases, it would be useful for an 
assessee to have the Ppror om to place the facts afiesh so that if the Income-tax Officer was not 

ared to change his mind, the Appela: Assistant Commissioner or the Tribunal might be able 
in the light of the facts to consider whether there was justification for non-compliance with the notice 
under section 22 (4). Before the amendment of section 30 of the Income-tax Act, the position was 
that the order of the Income-tax Officer making the assessment under section 23 (4) was final, but if 
the assessee had made an application under section 27 that he should not have been assessed under sec- 
tion 23 (4) and the Income-tax OfBcer had rejected that application, he could file an appeal beofore 
the Appellate Assistant Commissioner, go up in appeal to the Appellate Tribunal and even ask for 
a reference to this Court if a question of law arose. Afte: the amendment of section 90, the assessee 
has now got two rights : SOT ena the validity of an assessment under section 23 (4) in the same way 
as before, that is, by an app ication under section 27 ae to the Appellate Assistant Commissioner 
and further appeal to the Appellate Tribunal, or (2) if he did not challenge his liability to be assessed 
under section 23 (4), he could appeal against the quantum of tax imposed to the Appellate Assistant 
Commissioner and the Tribunal.” 

The conclusion reached was accordingly that in a quantum appeal, it was not open 
to the Appellate Assistant Commissioner to examine the grounds upon which a best 
judgment assessment under section 23 (4) came to be made. 


The matter has been viewed from a different angle by the Bombay High Court 
in Girdhar Javar & Co. v. Commissioner of Income-tax*, that was a case where a best of 
judgment assessment had been made for failure to submit the return and to produce 
accounts. But in that case there had been an application under section 27 which 
had been dismissed by the Income-tax Officer. The assessee preferred two appeals, 
one against the order dismissing his application under section 27 and the other with 
regard to the quantum assessed under section 23 (4). Though the Appellate Assis- 
tant Commissioner dismissed the first of the above appeals and confirmed the validity 
of the best of judgment assessment, in the quantum appeal he directed the Income- 
tax Officer to examine the books properly and make a report. After considering 
the remand report, he dismissed that appeal. On further appeal, the Appellate 
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Tribunal took the view that the Appellate Assistant Commissioner was not competent 
in law to direct the Income-tax Officer to examine the assessee’s books and therefore 
they refused to look into the report. On a reference the learned Judges upheld the 
view of the Tribunal that the order of remand was not in accordance with law and 
therefore there was no obligation upon the Tribunal to consider the report made on 
that order. Though the final conclusion was as stated above, the observations made 
by the learned Judges are of some importance as indicating the reasons for limiting 
the scope of the jurisdiction of the Appellate Assistant Commissioner to make a 
remand, and in particular the limitations upon such an order of remand. They 
observed : 


“ Now, the power of the Appellate Assistant Commissioner arises under section 31 (2) and that 
ower is that before disposing of any appeal he may make such further enquiry as he thinks fit or cause 
er enquiry to be made by the Income-tax Officer. It is contended on behalf of the assessees that 
the Legislature has not thought fit to put any limitation upon the power of the Appellate Assistant Com- 
missioner to make or cause to be made any futher enquiry and ifin order to dispose of an appeal against 
a best of judgment asseasment, the Appellate Assistant Commissioner thinks it necessary to have the 
books of account of the assessees examined, he has the power to do so and his jurisdiction cannot be 
challenged. On the other hand, it is contended and with considerable force, that conferring such 
power upon the Appellate Assistant Gommissioner would really be stultifying the whole scheme of the 
Act and bypassing the provisions of section 27 of the Act. Itis pointed out that in this particular case, 
the assessees did not produce the books of account in answer to the notice served upon them under 
section 22 (9: They made an application under section 27 to cancel the assessment under section 23 
(4) and to be given an opportunity to produce their books. That application was dismissed by the 
Income-tax Officer and the order was confirmed in appeal and no fhe: appeal was preferred to 
the Appellate Tmbunal. Ex hypothesi therefore, the Income-tax Officer must make the assessment 
under section 23 (4) in the absence of the books of the assesees. The books cannot and should not be 
before him because they were not produced atthe proper time and the attempt of the assessees to 
produce them later has been rejected. It ıs therefore pointed out that the Appellate Assistant 
Commissioner cannot direct the Income-tax Officer to do what in law he could not do and should 
HOC dO eis oie aa 


Under section 23 (4) the assessment is according to the judgment of the Income-tax Officer, and 
even though the books of account may be looked at by him under the direction of the Appellate Assis- 
tant Commissioner, they would be looked at for an entirely differeni purpose from the purpose for 
which he would look at them if he was proceeding to assess the assessees under section 2g (3). There- 
fore, if the Appellate Assistant Commissioner directed the Income-tax Officer to look at the books of 
account, it can only be for the purpose of arriving at his best judgment. It is true that the further 
enquiry contemplated by section 31 (2) must bean enquiry for the purpose of disposing of the appeal 
and the question in appeal before tbe ee Assistant Commissioner must be whether the judgment 
of the Income-tax Officer was properly exercised under section 23 (4) and whether the quantum 
arrived at by the Income-tax Officer was properly and fairly arrived at. But can it be said that under 
no circumstances is the Appellate Assistant Commissioner permitted to direct the Income-tax Officer to 
look a the books of account which books have not been a cannot be produced for the purpose of ordi- 
nary assessment? We fully appreciate the point of view put forward on behalf of the Departmentt that 
the assessees should not be allowed to sit on the fence, take the chance of a best of judgment assess- 
ment without producing the books and if they find that the best of judgment assessment is not in their 
favour, and the production of their books of account, which they have suppressed, may result in an 
assessment more favourable to them, then ask for an examination of the books. We also appreciate 
the point of view of the Department that the weight to be attached to the books of account which have 
not been produced at the proper time must always be very slight. But what we are considering in this 
reference is not the right of the assessees to produce their books but it is the power and jurisdiction 
of the Appellate Assistant Commissioner to direct the Income-tax Officer to look into these books of 
account. ‘The right that the assessee had to produce their books of account was taken away when their 
appeal under section 27 was dismissed. They could not insist on the assessment being made on the 
basis of their books of account. But the question of jurisdiction and the power of the Appellate Assis- 
tant Commissioner is entirely a different one. Even though in practice it may be in extremely rare 
cases that the Appellate Assistant Commissioner would direct the Income-tax Officer to look into the 
books of account of the assessee which the assessee had failed to produce, however rare the cases may 
be, we have got to answer the question of law on the provisions of the statute and not from the point 
of its practical application. In this particular case with which we are dealing, there can be no doubt 
that the order of the Appellate Assistant Commissioner is entirely erroneous. He poiats out that the 
order under section 27 clearly shows that the default committed by the assessee was clear and com- 
plete and then he expresses the opinion that as the assessees are not habitual defaulters and regret the 
default which has been committed and give an oral assurance that in future all the notices will be com- 
plied with Taua y and properly, he wishes to give the assessees one more opportunity to produce 
their books of account. Therefore, in this particular case, the Appellate Assistant Commissioner has 
not made his order of remand in order to assist him in deciding the quantum or in deciding whether 
the judgment exercised by the Income-tax Officer was a proper judgment. The order of remand made 
by the Appellate Assistant Commissioner is solely based on the ground that a further opportunity 
should be given to the assesses to produce their books of account. In other words, the Appellate Assis- 
tant Commissioner, with respect to him, has really stultified his own previous order, Having held 
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that there was no sufficient cause for not producing the books of account and having dismissed their 
application under section 27, he proceeds to give to the assessees an opportunity to produce those very 
books of ace In effect, he is really making an order under section 27 and not an order under 
section g1 (2).” 


With respect we may say that the above passage clearly indicates the scope of 
the jurisdiction of the Appellate Assistant Commissioner. It certainly does not 
support the contention of the Department that under no circumstances is the Appel- 
late Assistant Commissioner, competent to make an order of remand and to direct 
the scrutiny of the account books though such account books might not have been 
produced earlier. The learned Judges point out that even in cases of best of judg- 
ment assessment, it is not improper to look into the books of account of the assessee 
in order that the judgment of the Assessing Officer may be properly directed and that 
a capricious and unjustified assessment should not be made. To that extent the 
dlecision is in favour of the assessee. But what happened in that particular case 
was that the assessee had moved by way of section 27 and had appealed against the 
order of the refusal of the Income-tax Officer to cancel the assessment under that 
section. In that appeal, the Appellate Assistant Commissioner took the view that 
the assessee had not shown any satisfactory reasons for the non-compliance with the 
notices and that therefore the best of judgment assessment made on the materials 
before the Income-tax Officer was validly made. Having come to that conclusion 
in appeal from an order under section 27, it was, to say the least, inconsistent on the 
part of the Appellate Assistant Commissioner to come to a contrary view in the appeal 
against the quantum of assessment, where he thought fit to afford an opportunity to 
the assessees to produce their accounts and to direct the Income-tax Officer to make 
an assessment on the basis of those accounts, that is to say, on assessment not under 
section 23 (4) but under section 23 (3). It was under those peculiar circumstances 
that the learned Judges of the Bombay High Court had to consider the particular 
orders made by the Appellate Assistant Commissioner in the two appeals before 
him. But the general principle they lay down is nevertheless that the Appellate 
Assistant Commissioner has jurisdiction to make an order of remand under section 
31 (2) and that he can in such an event direct the examination of the books of account 
even in the case of a best of judgment assessment, but only for the purpose of enabling 
a proper best of judgment assessment being made. ‘That the Appellate Assistant 
(Commissioner has jurisdiction to make a remand limited in that manner is well 
established by this decision. 


We referred earlier to the fact that ina quantum appeal against the best of 
judgment assessment it was not open to the assessee to question the validity of the 
assessment under section 23 (4), which could be canvassed only by an application 
under section 27 and in an appeal arising therefrom. Now, it is obvious that when 
a best of judgment assessment is made for non-compliance with the notices under 
section 22 (2) or section 22 (4) or section 23 (2), the assessee has the right to move the 
Income-tax Officer and satisfy him that he was prevented by sufficient cause from 
-complying with the notices, or that he had no reasonable opportunity fo comply with 
those notices. Added thereto, he could also raise the plea that the notices themselves 
-were invalid for one or more reasons. For instance, the special notice under 
section 22 (2) might have been issued beyond the year of assessment or the 
assessee might not have been given the statutory time to comply with the conditions 
of the notice. These defects in the notices issued to the assessee would go, to the root 
of the matter and might afford a proper defence to the assessee in an application 
under section 27. As noticed in Naba Kumar Singh Dudhurta o. Commissioner of Income- 
tax! in so far as the quantum appeal is concerned, the right of the assessee is limited 
specifically to objections to the amount of income assessed or the amount of tax 
determined. The learned Judges in that case point out that the language in which 
this part of section 30 is embodied clearly indicates thatitis not open to the assessee’ 
to raise grounds canvassing the validity of the proceedings that led to the best of 
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judgment assessment or such grounds as would be germane to an application under 
section 27. It is true that the wording of section 31 defining the powers of the Appel- 
late Assistant Commissioner in dealing with an appeal before him is not limited in 
any manner. But nevertheless, section 31 cannot be read divorced from section 
30, which creates the right of appeal. An appeal is a creature of statute and if one 
isnot provided, there can be no inherent right of appeal in an assessee. But, at the 
game time, we cannot imagine that the Legislature has chosen to give not one but 
two appeals in respect of the same subject-matter to an assessee. That was undoub- 
tedly at the back of the minds of the learned Judges who decided Girdhar Javar and 
Co. v. Commissioner of Income-tax1, when they pointed out the scope of an appeal arising 
fiom section 27 and an appeal directed against the assessment under section 23 (4). 
Though a reading of section 31 defining the jurisdiction of the Appellate Assistant 
Commissioner would appear to give an unfettered right to deal with all matters 
that would arise in the appeal before him, where the Legislature has dealt with the 
rights of the assessee under different heads and provided for a different determination 
of such appeals, the jurisdiction of the Appellate Assistant Commissioner must be 
limited in the manner so indicated. 


We may refer to the decision of the Punjab High Court which has apparently 
taken a somewhat different view. In Brij Mohn Rameshwar Das v. Commisstoner of 
Income-tax*, in a quantum appeal against an assessment under section 23 (4) the 
Appellate Assistant Commissioner made an order under section 31 (2) directing the 
Income-tax Officer to re-compute the income on the basis of a further enquiry as. 
well as the assessee’s accounts. The view taken was that there being nothing in 
section 31 which limits the scope of a further enquiry, there was no bar to the Ap- 
pellate Assistant Commissioner directing the Income-tax Officer to take into conside- 
ration the account books of the assessee for making a re-assessment. ‘The learned. 
Judges were however careful to point out that they expressed no opinion as to the 
weight, if any, which should be given to the books of account which were not pro- 
duced in response to the notices under section 22 (4). It must be mentioned that in 
that case there had been an application under section 27 of the Act to the Income- 
tax Officer and on his refusal to cancel the assessment, there was an appeal against 
that order to the Appellate Assistant Commissioner. That appeal was dismissed. 
by the Appellate Assistant Commissioner. But nevertheless, in the quantum appeal, 
the Appellate Assistant Commissioner thought that there was no material on record 
to justify the best of judgment assessment at the particular figure adopted by the 
Income-tax Officer. That was how the order of remand came to be made. It is not 
necessary for us to examine this decision further, for this does not really run counter 
to the earlier Bombay decision that we have referred to wherein also the right of 
the Appellate Assistant Commissioner to direct an examination of the accounts was 
conceded to a limited extent, viz., to the extent necessary to satisfy that the best of 
judgment assessment was not a capricious one. ‘Though the learned Judges of the 
Punjab High Court did not express it in those words, it is obvious that they approved. 
of that reason as the one that underlay the order of remand made by the Appellate 
Assistant Commissioner. 


In the light of the above discussion, we proceed to answer the questions. The 
first question is whether it is open to the assessee to raise the question of non-liabi- 
lity to be assessed when such a contention had not been taken before the Income- 
tax Officer. We can find nothing in any of the relevant provisions of the Act which 
places any fetter upon the right of the assessee to deny his liability to be assessed 
at all (as distinct from his liability to be assessed under section 23 (4) in the appeal 
before the Appellate Assistant Commissioner). The powers of the Appellate Assis- 
tant Commissiorer are far greater than those of the Tribunal. The entire assess- 
ment is before him. ‘Though in a case to which section 27 might be attracted, his. 
jurisdiction might be limited somewhat, we can see nothing in section 31 or in ‘any 
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other provision which denies the right of the assessee to question his liability to be 
assessed. ‘The mere fact that that ground was not taken before the Income-tax 
Officer is not sufficient to our minds to deny this right to the assessee. Indeed sec- 
tion 30 specifically provides for an appeal on this ground. Under sub-section (2-A) 
of section 31, the Appellate Assistant Commissioner may allow an appellant to go 
into any ground of appeal not specified in the grounds of appeal. There is nothing 
to suggest that a ground of appeal taken by the appellant becomes incompetent solely 
for the reason that that particular ground was not advanced before the Income-tax 
Officer at the time of the assessment. We accordingly answer this question in the 
affirmative and in favour of the assessee. We have already indicated that the ques- 
tion of non-liability to be assessed, must be based on grounds other than those on 
which non-liability to best of judgment assessment can be raised. 


Question 2 is also answered in the affirmative. That the Appellate Assistant 
Commissioner has a power to pass a remand order under section 31 (2) is beyond 
dispute. But the extent to which that power can be used in a quantum appeal arising 
from an order under section 23 (4) has been indicated above. 


Question 3 is of a general nature. It arises on the following facts. When the 
matter, that is, the quantum appeal, came before the Appellate Assistant Commis- 
sioner, he made an order of remand under section 31 (2). His directions were 
these : 

“ I find from a perusal of the assessment order and the records that there was no proper basis 
for the high assessments adopted and that the Income-tax Officer was merely guided by the income 
estimated in the previous year. As regards the degree of residence, it varied according to the 
circumstances applicable to each year and just because a person was treated as resident and ordi- 
narily resident in earlier years, it did not prevent him from claiming that the status for the accountng 
period was different.” 

On these grounds the case was remanded “ to determine the correct degree of resi- 
dence and re-compute the income for each business on the basis of statements sub- 
sequently filed as well as his accounts.” Surprisingly enough, the Income-tax 
Officer to whom the remand was directed chose to object to the jurisdiction and even 
the propriety of the order made by the Appellate Assistant Commissioner. Whether 
the order of the Appellate Assistant Commissioner was or was not proper or was in 
excess of jurisdiction, it certainly did not lie in the mouth of the subordinate autho- 
rity, the Income-tax Officer, to question that order. Nevertheless, the Income- 
tax Officer finally submitted the remand report. When the appeal came on for 
final hearing, a different Appellate Assistant Commissioner was in charge and he 
apparently refused to consider the remand report on the ground that the remand was 
beyond the jurisdiction of his predecessor-in-office. We are firmly of the view that 
it was not open to the succeeding Appellate Assistant Commissioner to deal with 
the matter in a manner which was really a function of a superior appellate authority. 
These officers, the Income-tax Officer or even the Appellate Assistant Commissioner, 
have no powers to review their own orders and any final order passed by them is 
subject to an appeal to the next higher authority, the Appellate Tri unal. Ifths order 
of remand made by the Appellate Assistant Gommissioner was in any way erroneous 
thesucceeding Appellate Assistant Commissioner had no jurisdiction to rectify it but 
should have left it to the Department to take the matter up in appeal to the Appellate 
Tribunal if it thought fit. Weare not called upon to examine whether the Appellate 
Assistant Commissioner who finally disposed of the appeal, though he might have 
made observations about the jurisdiction of his predecessor, did or did not deal with 
the appeal before him within the scope of the powers vested in him under section 9I 
of the Act and whether in disposing of the quantum appeal, he confined his atten- 
tion only to determining whether the Income-tax Officer made a proper estimate 
on the materials before him. For the purpose of answering this question, it is not 
necessary for us to examine that matter. We answer this question by saying that 
where an Appellate Assistant Commissioner has made an order of remand giving 
certain directions to the Income-tax Officer, it is not open to the succeeding Appel- 
late Assistant Commissioner, who finally hears the appeal, to question the jurisdic- 
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tion of his predecessor. He should only carry into effect the order made by his 
predecessor and leave the matter to be agitated in a superior tribunal if the parties 


choose to adopt such a course. 


In the circumstances of the casc, we make no order as to costs. 
V.S. — Orders accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Officiating Chief Justice anD MR. 
JUSTICE SRINIVASAN. 
K. S. Janakiram, Madras .. Applicant* 
U. 
The Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), section 10 (2) (xt)—Bad and doubtful debts in respect of business—Assessee , 
a freight broker to shipping line—Assessee discharging the obligations of the shipping line to the charterers as 
guarantor—Transaction not one entered into in the course of business—Not a permissible deduction. 

The assessee was a freight broker to various shipping lincs. His business as freight broker did 
not involve his engaging in transactions leading to lending monies for the purchase of vessels by or 
on behalf of the shipping lines. It is not contended that it was customa in the freight brokerage 
business for freight brokers to meet or undertake to meet such obligations of the shipping lines. It is no 
doubt true that advancing monies to the shipping lines to acquire a vessel for the purpose of the charter 
-party would enable the assessee to earn brokerage and agency commission as a freight broker in res- 
pect of the voyages on which the vessel might be engaged in pursuance of the charter party. But 
-what is to be considered is whether the transaction whereby the assessee discharged the obligation of 
the owner of the ship was a necessary part of the normal course of his business and was so closely 
-interlinked with his line of business, as to make it incidental to the carrying on of his business. In 
considering this aspect of the matter, the gr ieee circumstance that in addition to normal brokera 
‘and commission, the assessee stipulated for and obtained a third of the profits to be earned by the 
„owners in voyaging the vessel, cannot be ignored. The transaction cannot be one that was entered 
into and was necessary to be entered into in the course of the business of a freight broker The sum paid 

the assessee as guarantor to the charterers and written off as bad debt cannot be allowed as a per- 
missible deduction under section 10 (xi) of the Income-tax Act. 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, Madras, under section 66 (2) of the Indian Income-tax Act, 1922 (Act XI 
of 1922) in R.A. No. 836 of 1955-56 (I.T.A. No. 221 of 1955-56, Assessment year 


1954-55) file for decision on the following questions of law, viz. :— 


“ Whether on the facts and in the circumstances of the case, the sums of Rs. 27,500 and Rs. 6,000 
rany part thereofare allowable as deductions in computing the profits of the assessee to income- 


S. Krishnamurthi, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, 7—The assessee was a partnership firm doing business as freight 
‘rokers for various shipping lines including Ashoka Lines, Ltd. Later, it became 
the proprietary concern of the assessec. It would appear that.a firm known as 
‘ Inden Biselers? was in need of a vessel for the carriage of tiles from the ports on 
the West Coast to ports in Ceylon. A charter party was entered into by this firm 
with Ashoka Lines, Ltd., the latter agreeing to provide a vessel called “Menaka”, 
later re-named “Manek Prasad’. The Ashoka Lines, Ltd. (hereinafter referred 
to as the owners) had to purchase the vessel and make it available to the charterers 
‘Inden Biselers. ‘They were however in somewhat straitened circumstances and had 
need of funds to enable the purchase. The charterers agreed to advance a sum of 
‘Rs. 25,000 which was to be adjusted against the freight payable. The charterers 
-were however unwilling to rely solely on the owners with regard to the repayment 
‘of this sum. ‘They accordingly required the assessee, the freight broker, to stand 

arantee for the repayment of the amount. Such a guarantee was given by the 


‘gu 
‘assessee in a letter to the charterers. 
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__ The advance was in due course paid by the charterers to the owners, who 
utilised the amount in the acquisition of the vessel ‘ Manek Prasad’ and fitted it 
out for the voyages in question. The understanding was that the freight payable 
to the owners on account of the first seven voyages was to be adjusted against the 
advance. In so far as the guarantee furnished by the assessee is concerned, it 
provides thus : 


“ In consideration of your having agreed to advance the sum of Rs. 25,000 (rupees twenty-five 
thousand) to our principals, Messrs. Ashoka Line, ‘Limited...... I, K. S. Janakiraman, Managing 
PANDER: raaire on my behalf and on behalf of the firm, guarantee the repayment of the sum of 
Rs. 25,000 (rupees twenty-five thousand) to you within two days of your sending me a written 
demand for the payment. 


_ I further state that if our principals named above do not perform the charter party entered 
into between you and them on 2grd September, 1952, I shall indemnify against all loss or damage you 
may incur by such breach of agreement.” 

It appears that there was some delay in making the vessel available to the 
charterers. It was finally so made available during the first week of December, 
1952. Unfortunately, the vessel became unfit for further use after the first voyage 
and in consequence, the owners failed to carry out their part of the contract under 
the terms of the charter party. It is not clear from the statement of the case or from 
the other records made available to this Court why the owners took no steps to re- 
fund the sum of Rs. 25,000 which they had received as advance from the charterers. 
But the assessee, by reason of the guarantee which he had given, made payments of 
a total sum of Rs. 27,500 to the charterers in discharge of his obligation. ‘This 
amount the assessee wrote off in his profit and loss account for the calender year 1953, 
the relevant year for the assessment year 1954-55, and claimed it as a deduction under 
section 10 (2) (xi) ofthe Act. The Income-tax Officer held that the loss of Rs. 27,500 
did not arise to the assessee in the normal course of his trade and disallowed the 
claim. The Appellate Assistant Commissioner thought that the making of advances, 
as the one in the present case, was not required in the course of the assessee’s business; 
there was also no custom of the trade established to show that it was usual for freight 
brokers to make such advances. He came to the conclusion that the loss was a 
capital loss and declined to grant the relief prayed for. The Tribunal took almost 
the same view of the matter and upheld the rejection of the claim. 


In addition to this transaction, it would appear that in order to meet the con- 
tingency of the delay occasioned in making ‘ Manek Prasad’ available to the char- 
terers on the stipulated date, another vessel called ‘ M. V. Jehangir’ was procured 
and placed at the disposal of the charterers, but the charterers found the vessel to 
be unseaworthy. It appears also, that the charterers made a further advance of 
Rs. 6,000 to the owners to help them in procuring this vessel. There was, however, 
no guarantee offered by the assessee in respect of this advance, but nevertheless, this 
amount of Rs. 6,000 was paid to the charterers by the assessee in precisely the same 
manner as the other sum of Rs. 27,500 referred to. The assessee wrote off this 
amount as a loss and claimed to be entitled to deduct this sum under section 10 (2) 
(xt) of the Act. The Department and the Tribunal rejected this claim for the same 
reasons as set out earlier. 

On the application of the assessee, the Tribunal was directed to state a case, 
and the question it has submitted runs : 

“ Whether on the facts and in the circumstances of the case, the sum of Rs. 27,500 and Rs. 6,000 
or ony part thereof are allowable as deductions in computing the profits of the assessee to umcome- 
tax 33 
The short question that we are called upon to determine is whether in undertaking 
to foot the loss which was properly that of the owners, the Ashoka Lines, Ltd., in 
respect of a transaction which was principally between the owners, the Ashoka Lines, 
Ltd., and the charterers, Inden Biselers, the assessee was ging in a transaction 
which can be said to be in the course of his own regular business which was merely 
that of a freight broker. 

The earliest letter on record proceeding from the assessee to the owners reads : 


“ T'attach hereto a copy of the charter party that Mr. Kasi wants signed in respect of the bank, 
also a copy of the guarantee he requires from me. Ifyou telephone me before 12 noon tomorrow 
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whether it would be in order for me to sign the same, I shall do so for drawing the advances and 


remitting the same to you in time........... 


It is also seen from a letter written by the owners to the assessee, Annexure D, dated 
Ist October, 1952, that as a special consideration for the assessee in furnishing the 
guarantee on behalf of the owners, the assessee was to get 

“aside from the agency fees and brokerage, etc., for International Clearing and Shipping 


Agency, you would also get 1/3 of the net profits she earned, the same to apply on any other 
country craft which we were to place on this same trade.” 


‘That is to say, the assessee was promised a third share in the profits earned by the 
owners over and above what the assessee’s brokerage firm would get on account of 
the freight, agency, etc. — 

The short contention of the learned counsel for the assessee is that this was a 
transaction put through by the assessee in the interests of his own business as a freight 
broker, that the expenditure was incurred in the anticipation of profits and gains, 
which would accrue to his freight brokerage business if he, the assessee, could ensure 
that the charter party arrangement went through without a hitch. He claims that 
in enganging in this transaction, he was doing nothing more than an act in the pro- 
motion of his own business and that therefore, if the expenditure turned out to be 
unfruitful, it must nevertheless be regarded as incurred in the normal course of his 
business, eligible for deduction under section 10 (2) (xi) of the Act. 


But what in effect the transaction amounted to is claimed to be nothing more 
than that the assessee himself advanced a loan to the owners in order to enable them 
to acquire the vessel in question. The effect of the guarantee resulted in his offering 
to make a payment to Inden Biselers of a sum of money which Ashoka Lines, Ltd., 
owed to Inden Biselers. By reason of his discharge of the obligation of the owners 
to Inden Biselers, the owners became debtors of the assessee to a like amount. 
According to the assessee, the owners were unable to pay this amount and he there- 
fore wrote it off as a loss. Since he incurred this expenditure only for the purpose 
of the promotion of his business, so it is argued, this expenditure must be regarded 
as one incidental to his business. 


After giving careful consideration to the arguments advanced, we are unable to 
accept the contention that this can be regarded as a bad debt arising in the course of 
the normal business of the assessee. The assessee was a freight broker to various 
shipping lines including the Ashoka Lines, Ltd. His business as a freight broker did 
not involve his engaging in transactions leading to lending monies for the purchase of 
vessels by or on behalf of the shipping lines. It is not contended before us that it 
‘was customary in the case of freight brokerage business for freight brokers to meet 
or undertake to meet such obligations of the shipping lines as in the present case. 
It is no doubt true that advancing money to the shipping lines to acquire a vessel 
for the purpose of the charter party would enable the assessee to earn brokerage and 
agency commission as a freight broker in respect of the voyages on which the vessel 
might be engaged in pursuance of the terms of the charter party. But what we have 
to consider is whether the transaction whereby the assessee discharged the obligations 
of the owner was a necessary part of the normal course of his business and was so 
closely interlinked with his line of business, as to make it incidental to the carrying 
on of his business. In examining this aspect of the’ matter, we cannot ignore the 
significant circumstance that in addition to the normal brokerage and commission, 
the assessee stipulated for and obtained a third of the profits to be earned by the 
owners in voyaging this vessel. Viewed in that light, it seems difficult to conceive 
of the transaction as one that was entered into and was necessary to be entered into 
in the course of the business of a freight broker. 


Fe? Learned counsel for the assessee purported to rely upon Morley v. Lawford and 
Company’. ‘This was a case where the company in question were guarantors for 
£500 to the British Empire Exhibition and claimed to deduct from their assessable 
profits a sum of £375 paid under the guarantee. The company steablished to the 
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satisfaction of the General Commissioners that they had been informed by a repre- 
sentative of the exhibition authorities that the guarantors would be given preference 
in the allotment of contracts for work at the exhibition and that they gave the guaran- 
tee with the sole object of obtaining a contract. But they were in fact given no 
opportunity of tendering and did no work for the exhibition. ‘The General Gommis- 
sioners decided that the amounts paid under the guarantee was money expended 
wholly and exclusively for the company’s trade and was an admissible deduction. 
The High Court held thatthe matter was primarily a question of fact and that the 
of the Conininioners was not erroneous in a point of law. Lord Hanworth, M. R. 
decision observed : 


Ce 


: it appears to me that as matter of business it is impossible on the facts of this present 
case to say that this contribution lies so far outside the scope and purpose of the business they carried 
on as to make it impossible for the Commissioners to come to the conclusion they did. Many illus- 
trations can be given and suggested. Some are suggested by the learned Judge in his judgment. The 
aon of a contribution to a hospital on the one side, the cost of advertising on the other. But all 
ose illustrations bring into purview the consideration that this must be a matter of degree. What 
is allowed in one business could not be allowed to another; what is wholly extraneous in one business 
may be germane to another. It appears to me...there is evidence upon which the Commissioners 
could reach the conclusion which they have reached. They could decide upon the facts that both 
the tests required by Lord Cave are answered, and therefore it appears to me that the learned Judge 
was not justified in overruling a decision on a question of fact, more cially as the duty of assenting 
to what are questions of fact and not disturbing them has been re-affirmed by the House of Lords in 
the Lysaght case}. 
For these reasons, I find it impossible to agree with the learned Judge that this expenditure is s@ 


remote from the business of Messrs. Lawford that it could not be dealt with by the Commissioners in 
the way it has. . . . . ” 


We are not satisfied that the above observations support the assessee’s conten- 
tion. As has been pointed out, considerations must necessarily differ from business 
to business and what is allowable as deduction in respect of one business may not be 
allowable in another business. 


In Commissioner of Income-tax, Madras v. Subramanya Pillai®, the assessee, a book- 
seller, borrowed jointly with another person a sum of money, part of which he took 
for his business needs and the other person took the balance. The joint security of 
the two persons was insisted upon by the money-lenders and the joint borrowing was 
also necessitated by the business needs of both the borrowers. ‘The assessee had to 
pay the amount in full as the co-borrower failed in his business. He claimed to 
deduct the sum that he so paid on the co-borrowers account from the computation 
of his own profits. A Bench of this Court held that this deduction was not available 
either under section 10 (2) (xi) or under section 10 (2) (xv) or as business loss. In 
dealing with this point, the learned Judge observed : 

“ Let it be assumed that the original loans contracted by the assessee and Lakshmana Ayyar 
were capital borrowing for the purpose of the book-selling business. Lakshmana Ayyar became 
a debtor to the assessee as soon as the latter discharged the entire joint debt due to the creditors. 
But then Lakshmana Ayyar became a debtor not as a customer of the business or as a purchaser 
of goods in the course of the assessee’s business but by operation of law as a person for whom 
the assessee stood as surety. The debt was not connected with and did not arise out of the 
trading operations of the assessee. When section 10 (2) (xi) speaks of a bad debt, it means a debt 
which would have come into the balance-sheet as a ing debt in the business or trade that is m 
question in this case—the book-geller’s trade—and which has become a bad debt. It does not refer 
+o any debt due to the trader which, when it was good, would not have come to swell the profits of the 
‘book-selling trade. Debts or losses not connected with a trade or business and not arising out of the 
operations of the trade or business are really losses of capital and are not admissible deductions under 
section 10 (2) (xi) of the Act.” 


The learned Judge also refers to the observation of the Lord Chancellor in Strong and 
Co., Lid. v. Woodfield? which runs thus : 


“ In my opivion, however, it does not follow that if a loss is in any sense connected with the trade, 
it must always be allowed as a deduction; for it may be only remotely connected with the trade, or 
it may be connected with something else quite as much as or even more than with the trade. I 
think only such losses can be deducted as are connected with it in the sense that they are really incie 








1. 19 T.C. 511: L.R. (1928) A.C. 234. 1022 : 18 I.T.R. 85. 
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dental to the trade itself. They cannot be deducted if they are mainly incidental to some other vocation, 
or fall on the trader in some character than that „of trader. The nature of the trade isto be 
considered.” 

A decision which forms a closer parallel to the facts of the present case is referred 
in Madan Gopal Bagla v. Commissioner of Income-tax, West Bengal*. In that case, the 
assessee carried on a business in timber. He borrowed Rs. one lakh from a bank on 
the joint security of himself and B, and B simulianeously borrowed Rs. One lakh 
from another bank on the joint security of himself and the appellant assessee. 
The assessee repaid the amount but B became insolvent. The agssessee 
had to pay the amount B had borrowed with interest to the Bank and wrote off the 
amount of Rs. 55,000 and odd as a bad debt and claimed it as an allowable deduction. 
It was contended that it was the usual custom in Bombay for merchants to borrow 
from banks on the joint security of each other and that the loss incurred by the appel- 
lant was a loss incurred in the business. Their Lordships of the Supreme Court 
held that the custom set up did not mean that mutual accommodation by business- 
‘men was necessarily an ingredient part of that custom. The transaction in question 
could not be deemed io be one entered into by the appellant in the course of carrying 
on his timber business but was one entered into for the purpose of financing the 
business of another person and in any event the loss. being one suffered by reason of 
having to pay a debt borrowed for the business of another person, was a capital 
loss and not a trading loss. In this decision, the principle laid down in the Madras 
case cited earlier, Commissioner of Income-tax, Madras v. Subramanya Pillai? was approved. 


Another case where a loss incurred in somewhat similar circumstances was held 
allowable is decided in Commusstoner of Income-tax, Bombay v. Jagannath Kissonlal3. 
In that case, the respondent carrying on a business as commission agent borrowed. 
. _ Jointly with another person a sum of Rs. one lakh from a bank. Half of this amount 

the respondent took for his business. The joint executant became bankrupt and 
the assessee had to pay the bank the whole of the amount. It was found by the 
Tribunal as a fact that there was a well-recognised commercial practice in Bombay 
of carrying on business by borrowing moneys from banks on joint and several liability 
and that the borrowing had been made in accordance with that practice. The 
High Court upheld the contention that the loss incurred in the transaction was a 
permissible deduction either as a business expenditure under section 10 (2) (xz) or, 
in any event, as a trading loss. This was confirmed by the Supreme Court. Their 
Lordships distinguished the earlier decision in Madan Gopal Bagla v. Commissioner of 
Income-lax, West Bengal! and pointed out that as an essential feature of the custom 
pleaded, there should be an element of mutuality in the absence of which a loss sus- 
tained on the basis of such a transaction could not be held to be in the course of the 
business. 


Examining the facts of the case now before us, we can find no feature therein 
which could lead us to hold that the furnishing of guarantee to the owners as in the 
present case was a normal incident in the course of a business of freight brokerage.. 
The connection between a business of freight brokerage and the business involved in. 
securing advances to the shipping lines for the purpose of purchase of vessels is far 
too tenuous to support the claim that it was incidental to the business of freight 
brokerage. No custom as such has been set up. In the light of the decisions which 
we have referred to, we have to hold that the Tribunal rightly came to the conclusion. 
on the materials before it that no part of the sum advanced which was guaranteed 
by the assessee could be treated as a bad debt. 


The second part of the question relates to the loan of Rs. 6,000 which was incur- 
red in precisely similar circumstances. In this case, however, there was no written 
guarantee of any description. The learned counsel for the assessee apparently 
relied upon the second paragraph of the guarantee extracted earlier, which reads : 


I. (1956) S.C.R. 551 : (1956) S.C.J. 668: 3. (1961) S.C.J. 691 : (1961) 1 M.L.J. (S.C) 
(1956) 2 MLJ. (5:03 60 : 30 I.T.R. 174. 187 : (1961) 1 An.W.R. (8.C.) 187: (1961)r 
2. (1959) 1 .L.J. 215 : I.L.R. (1950) Mad. S.C.R. 44 : 41 I.T,R. 360. 
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“ I further state that if our principals named above do not perform the charter party entered 
into between you and them on 23rd September, 1952, I shall indemnify you against all loss or damage 
you may incur by such breach of the agreement.”’ 


Learned counsel argues that as the vessel ‘ Manek Prasad ’ could not be made avail- 
able to the charterers on the due date, he had to undertake the‘responsibility of 
furnishing an alternative vessel. ‘M. V. Jehangir’ was accordingly acquired for 
the purpose, and for such acquisition, again the charterers advanced the sum of 
Rs. 6,000. It was this sum which was later repaid by the assessee’to the charterers 
and claimed as a business loss. The reasons which-we have given above in relation 
to the sum of Rs. 27,500 apply with equal force to this amount as well. We agree 
with the Tribunal that the deduction is not allowable under section 10 (2) (xt) 
-of the Act. i 7 


We accordingly answer the question in the negative and against the assessee.. 
The assessee will pay the costs of the Department. Counsel’s fee Rs. 250. 


V.S. — Reference answered against the assessee. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. JUSTICE JAGADISAN. 


Thirumalai Iyengar .. Appellant * 
v. . 
Subba Raja .. Respondent. 


Negotiable Instruments Act (XXXVI of 1881), section 118—Presumption as to consideration—Mandatory— - 
No presumption as to quantum of consideration—Proof. 


Practice—Findings on the evidence inconsistent with the pleadings of parties—If can be recorded. 
Practice—Non-production of documentary evidence —Adcerse inference—When can be drawn. 


There is a marked contrast between section 118 of the Negotiable Instruments Act and section 114 
of the Evidence Act. The statutory presumption under section 118 of the Negotiable Instruments Act is - 
mandatory while the presumption under’section 11 ie the Evidence Act is permissive depending upon 
the exercise of the discretion of theCourt. Bills of Exchange, promissory notes and cheques are categories 
of transactions in the commercial world and the Law Merchant raised a presumption of consideration 
in favour of these instruments partly because it is necessary and important to preserve their negotiability 
intact and partly because the existence of a valid consideration may reasonably be inferred from the 
solemnity of the instruments themselves and the deliberate mode in which they are executed. The 
pope of consideration is only to this extent, namely, that the negotiable instrument is supported 

y some consideration adequate or inadequate and is not a nudem pactum. 


There is no presumption regarding the quantum of consideration and the amount or value men-- 
tioned in a negotiable instrument should not be presumed to have been given or taken under the 
instrument. A recital in a negotiable 1ustrument as to the passing of consideration is no doubt prima 
Jace evidence of such consideration having passed and the parties to the instrument are bound by the 
recital till the contrary is proved. 


The course of trial may biing in various factors and circumstances the cumulative effect of which 
may be sufficient to destroy the presumption and to place the plaintiff in a position where he cannot 
succeed without establishing affirmatively by cogent and positive evidence that the document sued upon 
is supported by consideration, and that he is entitled to recover the amount sued for. 


In order to counteract the initial p ima facte rebuttable presumption in favour of the plaintiff regard- 
ing the consideration the defendant can rely upon the circumstances and probabilities of the case and 
can, of course, make capital out of the absurdity in the evidence on the side of the plaintiff himself. 

The duty of the Court is to give effect to the inference to be drawn from the evidence on record and 
it is not prevented from recording a finding which may not be consistent with the pleadings of either- 
party in a suit. ` 
possession and he fails to produce such evidence deliberately and without any adequate or justifying- 


reason the Court should not draw any adverse inference from the mere non-production of such 
evidence. 


Appeal against the Decree of the Court of the Subordinate Judge of Ramanatha-- 
puram at Madurai, dated goth November, 1956 in O.S. No. 77 of 1955. 


Unless a party is called upon to produce into Court any documentary evidence'in his custody and 
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R. Gopalaswami Ayyangar, for Appellant. 
K. S. Destkan and K. V. Srinivasa Ayyar, for Respondent. 
The Court delivered the following 


JUDGMENT.—The defendant in O.S. No. 77 of 1955 on the file of the Court ofthe 
Subordinate Judge of Ramanathapuram at. Madurai has filed this appeal challenging 
the correctness of the decree against him for recovery of the sum of Rs. 6,125-10-9 
with interest thereon at 54 per cent. per annum from 16th August, 1955, the 
date of suit, till payment. The plaintiff, the respondent in this appeal, claimed to 
be the assignee of a promissory note alleged to have been executed by the defendant 
and his wife, Kothaiammal in favour of one Ramaswami Raja, the younger brother 
of the plaintiff, for a consideration of asum of Rs. 5,500. Kothaiammal was dead and 
the defendant alone was impleaded as a party to the suit. He denied that either 
himself or his wife executed the suit promissory note which he characterised as a 
forged document. He however admitted that on 13th November, 1950 the date 
of the suit promissory note, he executed a promissory note in favour of Ramaswami 
Raja for a sum of Rs. 500 and that promissory note was discharged by his éxecuting 
an othi document in favour of the plaintiff and his brother Chinnaswami Raja 
wherein the promissory note amount was adjusted and given credit to. The learned 
Subordinate Judge of Ramanathapuram at Madurai overruled the plea of the 
defendant and granted a decree in favour of the plaintiff as prayed for. This 
appeal has therefore been preferred by the aggrieved defendant. 


The two simple points that arise for consideration in this appeal are : (1) whe- 
' ther the suit promissory note was not executed by the defendant and his wife, the 
late Kothaiammal and is therefore a forged document and (2) whether the suit 
promissory note, if true and genuine, is not supported by consideration, to the extent 
of Rs. 5,500 stated to have been borrowed by the executants of the note from 
Ramaswami Raja, the payee on the date of its execution. 
* * k $ * 
[After To with the first point and finding the promissory note to be 
genuine His Lordship proceeded ]. 


Learned counsel for the respondent submitted that the defendant admittedly 
maintained accounts and he having failed to produce the same in Court, an adverse 
inference against the truth of his contention should be drawn by the Court. The 
evidence of D.W. 2 relating to accounts is as follows : 

“ I maintain accounts for my dealings for every year. The accounts will show my borrowings and 
-the paddy I got and my other realisations. From 1912 onwards I have been maintaining accounts. I 
have been maintaining accounts till today. I have mentioned the pro-note in myaccounts. From 


my accounts I say itis 21 months. I have entered the receipt of Rs. 240 in my accounts. Iam writing 
my accounts till today.” 


It is however admitted that the plaintiff did not call upon the defendant to produce 
the accounts into Court. The defendant did not produce them perhaps in the view 
that the entries therein will only be self-serving statements without any evidentiary 
value. Unless a party is called upon to produce into Court any documentary 
evidence in his custody and possession and he fails to produce such evidence deliber- 
ately without any adequate or justifying reason the Court should not draw any 
adverse inference from the mere non-production of such evidence. See Bilas Kunwar 
v. Desraj Ranjit Singk+ where Sir George Farwell observed : 


“The High Court Judges attach great significance to the non-production of the books showing 
the accounts of the general estate, and appear to draw an inference therefrom adverse to the plaintiff’s 
claim ; any such inference is, in their Lordships’ opinion, unwarranted. These books do not neces- 
sarily form any part of the plaintiff’s case; it is of course possible that some entries might have appeared 
therein relating to the bungalow. But it is open to a litigant to refrain from producing any documents 
that he considers irrclevant, if the other litigant is dissatisfied it is forhim to apply for an affidavit of 
documents, and he can obtain inspection and production of all that appears to him in such affidavit to 
be relevant and proper. Ifhe fails so to do, neither he nor the Court at his suggestion 1s entitled to draw 
any inference as to the contents of any such documents. ... . It is for the litigant who desires to rely 
-on the contents of document to put them in evidence in the ususal and proper way ; if he fails to do so 

mo inference in his favour can be drawn as to the contents thereof.” 





Is (1915) 29 M.L.J. 335: LL.R. 37 All. 557: L.R. 42 Ind. App. aca at page 206. 
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Further the presumption of adverse inference, if any, cannot displace the contrary 


inference supported by adequate evidence. Damisetti Ramachandrudu v. Damisetti 
Janakiramanna', 


Exhibit A-1 is a negotiable instrument and due regard must be had to the 
presumption of consideration as indicated in section 118 of the Negotiable Instru- 
ments Act. Section 118 is as follows: 


“ Until the contrary is proved the following presumption shall be made— 


' (a) that BESA S instrument was made or drawn for consideration, and that every such 
mstrument, when it has been accepted, indorsed, negotiated or transferred was accepted, negotiated or 
transferred for consideration............ á 

Reference can also be made to section 114 of the Indian Evidence Act which is in 
these terms : l 


“The Court may presume the existence of any fact which it thinks likely to have happened’ 
regard being had to the common course of natural events, human conduct and public and private 
business, in their relation to the facts of the particular case.” 3 
Illustration (c) is in these terms : 

“ That a bill of exchange, accepted or endorsed, was accepted or endorsed for good consideration.” 


There is marked constrast between section 118 of the Negotiable Instruments Act 
and section 114 of the Indian Evidence Act. The statutory presumption under 
section 118 of the Negotiable Instruments Act is mandatory while the presumption 
under section 114 of the Evidence Act is permissive depending upon the exercise of 
the discretion of the Court. Bills of Exchange, promissory notes and cheques are 
categories of transactions in the commercial world and the Law Merchant raises a 
presumption of consideration in favour of these instruments partly because it is 
necessary and important to preserve their negotiability intact and partly because the 
existence of a valid consideration may reasonably be inferred from the solemnity 
of the instruments themselves and the deliberate mode in which they are 
executed. (See Taylor on Evidence, section 148.) This presumption is however 
only a rebuttable presumption as Byles in his Bills of Exchange states : 


“ Consideration is presumed until the contrary appears or at least appears probable.” 


The presumption of consideration is only to this extent, namely, that the negotiable 
instrument is supported by some consideration adequate or inadequate and is not a 
sxudem pactum. 


There is no presumption regarding the quantum of consideration and the amount 
or value mentioned in a negotiable instrument should not be presumed to have 
been given or taken under the instrument. A recital in a negotiable instrument as 
to the passing of consideration is no doubt prima facie evidence of such consideration 
having passed and the parties to the instrument are bound by the recital till the 
contrary is proved. 


In Narasamma v Veerraju®, Varadachariar, J., dealing with the presumption 
under section 118 of the Negotiable Instruments Act observed thus at page 773 : 


“ Neither the earlier case-law nor the language of the section justifies any presumption being made 
as to the quantum of consideration. The English Act merely states that any consideration sufficient 
to support a simple contract may constitute valuable consideration fora billor a note..... „Any 
presumption as to quantum of consideration, as distinguished from the mere existence of considera- 
tion, has accordingly to be drawn, not by virtue of section 118, Negotiable Instruments Act or even 
under section 114, Evidence Act, but only from the recitals, if any, that the instrument may con- 
tain. As to such recitals, it has long been established that being prima facte evidence against the parties 
to the instrument, they may operate to shift on to the p pleading the contrary, the burden of 
rebutting the inference raised by them : See Zamindar $. G. R. V. Bomaya Nayık v. Veerappa Chetty”, 
But the weight due to recitals may vary according to circumstances and, in particula: circumstances 
the burden of rebutting them may become very light, especially when the Court 1s not satisfied that the 
transaction was honest and bona fide.” . 


GT 
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This decision was followed by the Andhra Pradesh High Court in Narayana Rao v. 
Ramachandra Rao. At page 373 Krishna Rao, J., observed thus : . 


“ The Court is bound to start with the presumption that a promissory note, the genuineness of 
which is admitted or proved, was made for consideration Butitis a rebuttable presumption and the 
recitals in the instrument are only prima facie evidence against the partiés thereto, the weight to be 
attached to it varying with the circumstances. 

The recitals may operate to shift on to the party pleading the contrary, the burden of rebutting 
the inference raised by them. But the question of burden is of subordinate importance after both 
the parties have adduced _ all their evidence, unless evidence is evenly balanced and conflicting ~ 
Even in suits on negotiable instruments, the debtor can press into service facts and circumstances 
disclosed by the plaintiff’s evidence.” 

That there is no presumption in respect of the quantum of the consideration has 
also -been held by the Andhra Pradesh High Court in another decision, Raghaoe 
Reddi vy Sundaram Reddi?. 


In Halsbury’s Laws of England, Vol. 3, Third edition, the rule regarding pre- 
sumption is stated thus at page 175: l 

“Tt has been already stated that bills of exchange and promissory notes, unlike other forms of 
simple contract, are presumed to stand upon the basis of a valuable consideration............... The 


effect of the presumption. thereore, is that it shifts the burden of proof from the shoulders of the plaintiff” 
who relies upon the instrument to those of the defendant who impugns it.” 


The initial presumption of the subsistence of consideration in respect of a negotiable 
instrument which is not necessarily a presumption of the passing of consideration. 
in respect of the amount or value mentioned in the instrument is only a starting 
advantage in favour of the plaintiff in an action on the instrument and a corre- 
sponding handicap against the defendant sued. The course of trial however may 
bring in various factors and circumstances the cumulative effect of which may be 
sufficient to destroy the presumption and to place the plaintiff in a position where 
he cannot succeed without establishing affirmatively by cogent and positive evidence 
that the document sued upon is supported by consideration, and that he is entitled. 
to recover the amount sued for. In order to counteract the prima facte rebuttable 
presumption in favour of the plaintiff regarding the consideration the defendant 
can rely upon the circumstances and probabilities of the case and can, of course, 
make capital out of the absurdity in the evidence on the side of the plaintiff himself.. 


I have no hesitation to conclude that, giving the plaintiff the fullest benent 
of the statutory presumption of consideration in regard to Exhibit A-1, the evidence 
on record and the overwhelming probabilities and circumstances of the case dis- 
entitle the plaintiff to get any relief on foot of the promissory note Exhibit A-1. 


I am not unaware of the fact that my finding, namely, that though the suit 
Promissory note is genuine it is supported by consideration only to the extent of 
Rs. 500 is not the case of either party. The parties took up extreme positions, 
the plaintiff pleading that he had advanced cash of Rs. 5,500 to the defendant and 
the defendant denying the very execution of the suit promissory note. The duty of 
the Court is to give effect to the inference to be drawn from the evidence on record. 
The Court is not prevented from recording a finding which may not be consistent 
with the pleadings of either party in a suit. In Nanda Kumar Das v. Emdad Ali® 
a Division Bench of the Calcutta High Court observed thus at page 50: 

“The learned Judge is perfectly entitled as a Judge of fact to give due weight to the evidence adduc- 
ed by the parties to draw his own inference which may be inconsistent with the case of either party 
for it is the duty of the Judge to sift the truth and not to be pinned to the evidence ofa party to the 
case in order not to defeat the ends of justice.” 


I respectfully agrec with this observation. The contentions of the parties largely- 
depend upon the exigencies of the respective cases put forward by them and 
they do not hesitate to distort facts and events to obtain a verdict from the Court 
in their favour. The pleadings constitutes the framework of the action and they 
Se 
I. AIR. 1959 A.P. 370. . ALR. 1927 Cal. 49. 
2. (1958) 2 An.W.R. 570. 3 a a 
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cannot be disregarded or varied from by the parties themselves. But the finding 
of the Court on the issue arising in the case is one that emerges from the evidence on 
record and it may so happen that the finding may not be in strict accord with the 
case of either party. ‘There is no law which can prevent the Court from recording 
such a finding without being fettered or oppressed by the pleadings in the case. 
Indeed it is the duty of the Court to record only such findings which follow ona 
proper appreciation of and a legitimate inference from the evidence on record. 


On my finding it follows that the plaintiff has to be non-suited. The appeal 
is allowed ; the judgment and decree of the learned Subordinate Judge in O.S. 
No. 77 of 1955 are set aside and the suit is hereby dismissed. Having regard to the 
conduct of the parties who have put forward false contentions, I direct that each 
party should bear their respective costs both here and in the Court below. 


V.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mnr. JUSTIOE RAMACHANDRA IYER AND MR. JUSTICE RAMAKRISHNAN. 
Valiammai Achi l .. Appellant + 


V. 

Velu Servai and others .. Respondents. 

Adverse possession—Co-sharers—Essentials—Mere tnactton and apathy on the part of one—Patta tn name 
of one co-sharer in actual possession—If ouster of other. 

Civil Procedure Code (V of 1908), section 100—Second Appeal—Concurrert finding of fact—Interference. 

It is well-settled that possession of one co-sharer is possession on behalf of all the co-sharers. Mere 
inaction or apathy on the part of one co-tenant could not amount to adverse possession by another co- 
tenant or co sharer in actual possession. ‘There should be a positive assertion of hostile title by the 
datter to the knowledge of the former in order to constitute ouster. To constitute adverse ion it 
is the ammus of the person in possession that is material and not that of the person whose title is sought 


to be acquired. ere absence of a patta in the name of a co-sharer cannot derogate from the title of 
that co-sharer, as patta is not a document of title. 


Chennabasavana Gowd v. Mahabaleswarappa, (1955) 1 S.C.R. 131 : (1954) 1 M.L.J. 714: (1954) 
S.GJ. 475 (S.C.), distinguished and explained. 

The High Court in Second Appeal should not interfere with a concurrent finding of fact arrived 
at by the lower Courts on the question of adverse possession by one co-sharer against another. 

Appeal under Clause 15 of the Letters Patent against the Judgment and Decree 

‘of the Hon’ble Mr. Justice Veeraswami, dated 7th May, 1960, in S.A. No. 641 
of 1958 and S.A. No. 994 of 1958 preferred against the decrees of the Court of the 
Subordinate Judge, Madurai in A.S. No. 92 of 1957 and A.S. No. 97 of 1957 
{O.S. No. 174 of 1956, District Munsif’s Court, Melur). 


K.S. Ramabhdra Ayyar, for Appellant. 
M. Natesan and S. Gopalarainam, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—These appeals arise from the Judgment of Veeraswami, J., 
setting aside a preliminary decree for partition passed by the lower Courts. One 
Alangaram Chettiar who has been examined as P.W. 2 in the case had two sons 
through his wife, Valliammai, Samban Chettiar and Alangaram Chettiar (first 
defendant). On 11th August, 1935, the suit properties were purchased on behalf 
of Samban Chettiar and Alangaram Chettiar who were then minors. They were 
represented in the sale transaction by their father. Samban and the first defendant 
were thus the co-owners of the property. Samban died in the year 1942 and his 
‘mother Valliammai succeeded to his share in the property as his heir. It appears 
from the evidence, that subsequent to the death of Samban the precise date not. 
being ascertainable—the patta for the property was transferred in the name of the 
first defendant alone. It is now found by all the Courts that Alangaram Chettiar, 
his wife Valliammai and their son the first defendant were living together and that 
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the property was managed by the first of them. The first defendant attained 
the age of majority during the year 1950.- Almost immediately he alienated the 
entirety of the properties. Shortly after the alienations were made, the father tried 
to salvage at least half share of the property by setting up a claim that the properties. 
belonged to the joint family of which he was a member and that the alienation would 
not be valid beyond the half share that the first defendant had. The claim made by 
the father however failed as it was found in the litigation the followed that the 
properties belonged to Samban and the first defendant in their own right and not 
to the joint family. About two years after the termination of the litigation, Valli- 
ammai instituted the suit out of which these appeals arise for a partition of her share 
of the property from the alienees. According to her, Samban’s half share in the 
property vested in her on his death and that the first defendant would have no right 
to sell the property to the prejudice of her interest therein. 


Several defences were raised to the suit. It was contended that Valliammai 
never had a share in the properties as they belonged only to the joint family of 
Alangara Chettiar and the first defendant. Another and a little more substantial 
plea was that Valliammai had lost title to her share by adverse possession. The 
case was that even from the year 1942 the first defendant through his father had 
prescribed title against his co-sharer. 


Both the Courts below had concurrently found that the properties did not 
belong to the joint family of the first defendant and his father but on the contrary 
the first defendant and his mother, Valliammai were entitled to the same. This 
finding was accepted by Veeraswami, J. On the other question of adverse posses- 
sion, the lower Courts, on a consideration, of the evidence, came to the conclusion 
that there was no proof of ouster of Valliiammai by the first defendant and that, 
therefore, there was no adverse possession. Veeraswami, J., however did not accept 
that finding as in the view of the learned Judge, the finding should be held to have 
been vitiated by reason of the fact that the lower Courts overlocked a material evi- 
dence in the case, namely, that of Valliammai herself who admitted that she did not 
enjoy the property or pay kist for the same. Considering the evidence afresh the- 
learned Judge came to the conclusion that the father of the first defendant, acting 
on his behalf, prescribed adverse title as against Valliammai and that the alienees 
from the first defendant had acquired full title to the property conveyed. On that 
finding, the learned Judge set aside the decree of the lower Court and dismissed the 
suit for partition. The learned Judge however granted leave to the appellant for 
filing an appeal under clause 15 of the Letters Patent. 


Learned counsel for the appellant contends that it was not open to this Court 
while dealing with a Second Appeal to find that Valliammai had lost title to her share 
by reason of adverse possession by her co-sharer ignoring the concurrent finding 
of fact arrived at by the lower Courts. The learned Judge was aware of the limi- 
tations of the Second Appellate Jurisdiction. In the course of his judgment he 
observes : 

“It is of course well-settled that a co-owner cannot be held to have lost his right to his share unless 
ate is clear proof of ouster. Whether there is ouster or not in the case will depend upon particular. 
acts”. 

The :eason why the learned Judge did not accept the conclusion of fact arrived at 
on that question by the lower Courts was stated earlier, because of an omission on 
the part of the lower Court to appreciate properly an admission made by Valliammai 
in the course of her evidence. Valliammai stated in the course of her eviderce: 


“I was not particular about the suit property. I allow the second defendant to roth defendant to 
in te suit porene After the death of Samban Chettiar, patta was transferred in the name of. 
the first defendant. Either myself or my husband did not object to the transfer of patta in the name 
of the first defendant......... I did not file any application for transfer‘of patta in my favour after the- 
death of my son, Samban Chettiar.” . 


With great respect to the learned Judge we can see nothing in this evidence to show 
any ouster of Valliammai from possession. The evidence can at best be taken only 
as showing an apathy on the part of one the co-owners in the matter of having the 
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patta registered in her name as well. Patta is not a document of title. Mere 
absence of a patta in one’s name cannot derogate from the title of that person. 
There is nothing in the evidence of Valliammai to indicate that to her knowledge the 
first defendant or his father acting as his guardian, did anything with regard to the 
property which was adverse to her till 1951 when the properties were sold. Such 
alienations were within 12 years of the date of suit. According to the respondents, 
there was ouster by reason of the fact that the father of the first defendant purported 
to manage the property on behalf of the first defendant alone. That in the circums- 
tances of this case would be wholly insufficient to amount to an ouster. It is well- 
settled that possession of a co-sharer is possession on behalf of all the co-sharers. 
P. W. 2 was only acting as manager of the-property. Assuming that such manage- 
ment was on behalf of the first defendant alone, the position will be that possession 
was held by the first defendant. That by itself, in the absence of setting up an 
adverse title by him to the knowledge of the other co-sharer, namely, Valliammai, 
would not constituteouster. We are, therefore, of the opinion that there is nothing 
in the evidence of Valliammai to justify the conclusion, that there was an ouster so 
far as she was concerned. A mere transfer of patta in the name of the first defendant 
is not of much significance in the case having regard to the circumstance that the 
father, mother and their only son were living together. It may be that the mother 
did not think it worthwhile to get the patta granted in her name as she had no reason 
to suspect that her son would play false to her. 

The learned Judge has referred to certain matters to justify the conclusion that 
the finding of fact arrived at by the Subordinate Courts was not binding on him. 
The circumstance that Valliammai did not enjoy the properties or pay kist there- 
for, that she did not issue notices to the alienees when they purchased the property 
in the year 1952, that she was not made a party to the suit instituted by her husband 
that she waited for nearly two years after the termination of her husband’s suit till 
she filed the present suit and that it was her husband who was really conducting 
the present suit on her behalf, have been referred to. ‘These in our opinion cannot 
justify the conclusion that there was any ouster. Mere inaction by a co-tenant 
would not amount to adverse possession by the other co-tenant in actual possession. 
There should be assertion of hostile title by the latter to the knowledge of the former. 
Of this there is no evidence till the year 1951 when the properties were sold. We 
are unable with great respect to share the view of the learned Judge that there was. 
no animus on the part of Valliammai to assert her rights to the property and that want 
of such animus would destroy her rights. To constitute adverse possession it is the 
animus of the persorrin possession that is material and not that of the person whose 
title is sought to be acquired. Inacase where the person acquiring happens to be 
a co-sharer, he should assert his hostile title to the knowledge of the other whose 
rights are prescribed. Where a co-sharer allows another co-sharer to be in possession 
of property, it cannot mean that the former had abandoned his rights. That apart, 
the question in the present case is not so much as one of abandonment, or acquisi- 
tion of title by the alienees by reason thereof, but whether there was adverse posses- 
sion on the part of the first defendant as against his mother. On that question, the 
finding of the lower Courts is that there was no such adverse possession. 

Mr. Natesan who appeared for the respondents referred to us the decision re- 
ported in Chennabasavana Gowd v. Mahabaleswarappa’. In that case the father and 
and his infant son were entitled as co-owners to a particular item of property. The 
father so conducted himself as to show that the property belonged solely to his 
infant son. Indeed he executed a lease of the entire property for a period of 12 years 
describing it as the property of his minor son alone. The Supreme Court held that 
in granting the lease on behalf of the infant, the father definitely asserted exclusive 
title of his son to the property by implication and denied his own rights as co-owner 
thereof. The possession of the lessee was, therefore, held to be possession of the 
minor son ; that amounting to an ouster, it was held that the father lost title to his 
half share. In that case there was something more than mere exclusive enjoyment 
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-by a co-owner of the entirety of the property. There was an alienation by way of 
lease of the property in favour ofa stranger, an open repudiation of the co-sharer’s 
title, The probative value of that alienation was that to the knowledge of the other 
-co-sharer there was a denial of his title by the alienating co-sharer. That would, 
in law, amounttoan ouster. In the present case there has been no such alienation of 
the property except within 12 years of the present suit. The suit itself was filed 
within five years of the alienation. No question of ouster amounting to adverse 
possession by the alienee for the statutory period does at all arise in the present case. 


We are, therefore, of the opinion that the learned Judge erred in interfering 
“with the finding of fact arrived at by the lower Court. The appeals are allowed 
“with costs, one set, to be divided equally between the two appeals. ` 


PRN, a Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. ‘S. RAMACHANDRA IYER, Officiating Chief Justice AND Mr, 
_ JUSTICE KAILASAM. - 


C. Ekambara Mudaliar © ~. Appellant* 
0. 
.Sivasankara Mudaliar _ 1. Respondent. 


Letters Patent (Madras), clauses 15— Appeal under, from an order refusing to grant leave to appeal in forma 
‘pauperis—Notice to respondent—If necessary. , ; 

Civil Procedure Code (V of 1908), Order 44, rule 2—Leave to appeal in forma pau eris—Refusal b 
‘single Fudge of-the High Court—Letters Patent —Nohce to respondeni—lf necessary before deciding the 
„Leiter Patent Appeal. . 

Where an appeal is preferred under clause 15 of the Letters Patent from an order of a single Judge 
-of the High Court refusing leave to appeal in forma pauperis it is pot necessary that notice should be issued 

to the respondent before the Court can grant the leave to appeal in forma pauperis. No notice is neces- 
:sary to the respondents before deciding a Letters Patent Appeal against an order declining to grant 


leave to appeal in forma pauperis 
Chennamma, In re, (1929) 58 M.L.J. 195 : I.L.R. 53 Mad. 245, followed. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
“Mr. Justice Jagadisan, dated 29th June, 1961, in C.M.P. No. 3520 of 1961, Applica- 
tion under Order 44 of Act V of 1908 to allow the petitioner therein (Appellant 
herein) to appeal to the High Court (in S.R. No. 7315) in forma pauperis against the 
decree of the Sixth Assistant Judge, City Civil Court, Madras, in: O.S. No. 827 of 


1958. l 
S. V. Rama Ayyangar, for Appellant. 
Respondent not represented. 
The Judgment of the Gourt was delivered by 


" Ramachandra Iyer, O.C.7.—This is an appeal fromthe Judgment of Jagadisan, J.» 
‘declining to grant leave to appeal in forma pauperis against the decree in O. S. 
No. 827 of 1958 on the file of the City Civil Court, Madras. That matter-came up 
for orders as to admission before uson 24th August, 1961. We found that the judg- 
ment of the City Civil Judge could prima facie be said to be erroneous in law for the 
‘limited purpose of granting leave under Order 44, rule 1 of the Code of Civil Pro- 
cedure. But we were of opinion that before setting aside the judgment of the learned 
_ Judge of this Court, notice to the respondent was necessary, albeit the order appealed 
against was passed in his absence, and we directed notice to issue. The appellant 
«did not, however, take notice as directed but he has instead requested the matter 
to be spoken to before us to-day bringing to our attention the decision in Chennamma, 
‘In ret. That decision referred to certain earlier proceedings and stated that no 
a a, 
*L.P.A. No. 78 of 1961. 1st September, rg6r. 

i f ; (10th Bhadra, 18 83, Saka.) 
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hotice was necessary to the respondents before deciding a Letters Patent Appeal 
against an order declining to grant leave to appeal in forma pauperis. In view of 
that decision, we are now of opinion that no notice need be taken by the appellant 
to the respondent. The appellant was the plaintiff in the trial Court and was allowed 
to suc in forma pauperis and as such no further enquiry into his pauperism is necessary. 
We therefore set aside our order, dated 24th August, 1961, directing issue of notice 
to the respondent and allow this appeal and grant leave to the appellant to prefer 
the appeal (S. R. No. 7315) in forma pauperis. 


R.M. — Leave to appeal granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
c. PRESENT :—MR. Justice RAMACHANDRA IYER AND MR. Justice SRINIVASAN. 
P. S. K. Mohamed Dastagir Sahib .. Petitioner* 


: U. 
The III Additional Income-tax Officer, City Circle I, Madras 
and another .. Respondents. 

Incoms-tax Act (XI of 1922), section 46 2)—Certificate under for arrears of income-tax for an amount less than 
what is really due—Effect—Notice of demand purporting to bs under Madras Revenus Recovery Act (II of 1 ) 
takich was not applicable to City of Madras instead of Madras City Land Revenue Act (XII of 1851) —Effect. 

In proceedings relating to the recovery of tax and penalties, proceedings in relation to a part 

of the arrears are not incompetent and a certificate issued only in ect of part of the arrears does not 
become invalid as offending section 46 (2) of the Income-tax Act of 1922). There is the further 
feature that under the Explanation the several modes of recovery specified in section 46 of the Act are 
not mutually exclusive and that the Department can have resort to more than one mode of recovery 


at the same time, a course strongly suggestive of the fact that part only of the arrears may, or may 
evenbe intended, to be recovered under each separate mode of recovery. 


Under section r D the Act, on the issue of a certificate the Collector is authorised to recover 
the amount specified in the certificate as if it were an arrear of land revenue. In this regard the 
Collector has got ample and undeniable authority under Act XII of 1851. His jurisdiction to issue 
the notice of daad in question must accordingly be referrable to that Act and not to Act IT of 
1864, even though it might have been méntioned in the notice of demand. 


Hazari Mal Kuthtala v. Incoms-tax Officer, (1961) 1 S.C.J. 617 : 41 I.T.R. 12, followed. 


Aiyesha Bibi v. Commissioner of Income-tax, Madras, (1956) 2 M.L.J. 143: LL.R. (1957) Mad 
52: 30 I.T.R. 81, dissented from. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
ciimstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of prohibition (prayer amended as per order, dated and 
September, 1958 in C.M.P. No. 5013 of 1958), and call for the records relating 
to G.I. No. 344-m for the assessment year 1949-50 from the first respondent and also 
the records relating to the notice of demand I.T. No. 499 of 1955: dated 17th July, 
1955, issued by the second respondent—Special Deputy Tahsildar for Collection 
of Income-tax Arrears, Collector’s Office, Madras and quash the order, dated 17th 
July, 1955, and made therein. 


M.R.N. Abdul Rahim, for Petitioner. 


_ §. Ranganathan, for Respondents. 

< .. The Order of the Court was made by - 

‘Srinivasan. 7—In this petition, a writ of prohibition or other appropriate 
writ is prayed for. The Pease asks that the notice of demand issued by the 
Special Deor Tahsildar for the collection of income-tax arrearsin demand notice 
I.T. No. 499 of 1955, dated 17th July, 1955, may be called for and quashed.. 

: The assessment relates to the assessment year 1949-50 and the total amount 
of tax payable by the petitioner was found to be Rs. 7515-13-0. Subsequently, 
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after certain adjustments, the petitioner was informed that the arrears that remained 
to be paid was a sum of Rs. 7,191-2-0. Thereafter a certificate was issued by the 
Ancome-tax Officer under section 46 (2) of the Income-tax Act stating that a sum 
of Rs. 6,207-8-o was the amount due as income-tax arrears. In pursuance of that 
‘certificate, a notice of demand was issued by the Special Deputy Tahsildar for 
collection of income-tax arrears purporting to be under Act II of 1864 wherein also 
this last mentioned sum was shown as the arrears. The petitioner claims that 
the arrears so mentioned in the demand were not in accordance with the assessment 
Order and that the certificate did not, therefore, specify the correct amount of arrears. 
The petitioner’s contention accordingly is that the certificate issued indicating there- 
in an amount different from what was the correct amount of arrears is under the 
law invalid and the demand notice issued on foot of such certificate would be equally 
invalid. A further ground has been taken that Act II of 1864 not being applicable 
to the City of Madras, the demand purporting to be issued under that Act and the 
invocation of the powers under that Act are illegal. ~ l - : 


In the counter-affidavit filed by the respondents, the facts set out by the petitioner 
are admitted to be substantially correct. But it is claimed that the sum 
originally due from the petitioner was made up of income-tax and super-tax amount- 
ing to Rs, 6,207-8-0 and penal interest of Rs. 1,308-5-0. Subsequently, there. was 
an adjustment in respect of the penal interest leaving the balance of interest only 
of Rs. 983-10-0. There was also a claim by the petitioner for double income-tax 
relief to an estimated extent of Rs. 1,400. For these reasons, it was claimed that 
the certificate issued under section 46 (2) of the Act was limited only to the tax. 
The contention further submitted was that the Act makes a distinction between 
the tax, penalty and interest, and that where a certificate and the demand had not 

‘placed a figure of arrears at a figure higher than what is really due from the peti- 
tioner, the validity of the certificate or of the notice cannot be attacked. 


The short question that arises in this writ petition is whether the issue of the 
certificate for an amount less than what is really due from the petitioner as arrears 
invalidates the certificate and the consequent notice issued by the Collector, `» In 
putting forward this argument, learned counsel urges that what section 46 (2) of 
the Act requires is that the amount of arrears due from an assessee should be “speci- 
fied ” in the certificate. ‘Specified’, according to the learned counsel, means 
‘indicate with accuracy or with precision’, He refers to section 29 of the Act 
which also requires that the notice of the demand should issue “ in the prescribed 
form specifying the sum so payable” ; tosection 45, where again “ any amounts 
Specified as payable in a notice of demand under section 29 ” is referred to in deal- 
ing with the discretion of the Income-tax Officer to treat the assessee as not being 
in default or otherwise. In case the assessee is in default within the meaning of 
section 45, he becomes liable under section 46 (1) of the Act to certain penalties, 
` and that being so, so argues the learned counsel for the petitioner, the expression 
‘ specified ’ has to be strictly interpreted as to mean that the sum should be accu- 
‘rately indicated in any notice or certificate issued under any of the provisions of the 

t , 


Learned counsel referred us to the ordinary dictionary meaning of the expres~ 
sion. ‘Specify’ according to the Oxford Concise Dictionary, means ‘ name expres- 
sly, mention definitely (items, details, ingredients, etc.)’, ‘Specific’ being the adjecti- 
val form is interpreted as ‘ definite, distinctly formulated.’ According to Funk and 
Wagnall’s New Standard Dictionary, the expression ‘ Specify > means ‘ to mention 
specifically ; state in full and explicit terms; name expressly or particularly.’ 
* Specific ° is also defined as ‘ distinctly and plainly set forth ; specified’; also per- 
taining to what is specified, definite, or determinate ; distinct ; particular : ex- 
plicit ; precise.” It is no doubt true that the expressions ‘ specify’ or ‘ specific ° 
carry with them some connotation of particularity or precision. But, we cannot 
always rest upon the dictionary meaning of an expression in interpreting it for all 
purposes. An expression used in a statute must necessarily derive its meaning from 
the context in which it is placed. 
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-, Certain observations in Elliot v. The Duchess Mills Lid.1, have been referred to. 
In that case, relief was claimed in respect of profits falling short from a ‘ specific 
cause ’ within the meaning of Rule 11 of Cases 1 and I] of Schedule D. What was a 
‘ specific cause? within the meaning of the rule had to be ascertained, and certain 
observations of the Judges of the Court of Appeal have been relied on. Scrutton, 
L.J. said : 

“In my view ‘ specific ’ means stated with precision as opposed to a mere statement of fact with- 
but assigning a precise or determined cause for it....... turning to the more ordinary English, it is 
* precise or exact in peng of fulfilment of conditions or terms, definite, explicit, exactly named or 
indicated or capable of being so, precise, particular °, I would have thought that was the more ordi 
nary meaning of ‘ specific’ and I myself should not have agreed with Mr. Justice Grove when he 
says that specific does not mean specified—that the two things are different. I should have thought 
they were the same thing, one in the form of a verb and the other in the form of an adjective....... 
In my view ‘specific cause ’ in itself means a precisely stated definite cause as distinguished from a 
mere statement: ‘I have lost profits because I have made less money’ or words to that effect.” 

While it is true that the word ‘ specific ’ in the context of the expression ‘ specific 
cause’ was held in this decision to indicate something which was precise or parti- 
cular, we are not disposed to accept such an interpretation to govern every case 
where the word ‘ specific’ or ‘ specified’ is used. The case before the Court of 
Appeal was one where relief from tax was claimed and such a relief was available 
only if the fall of profits was attributable to a specific cause as opposed to any- 
thing of a general nature, such as fluctuations of trade in the ordinary course of 
business. It was in that context that the word ‘ specific’ was invested with greater 
force than what it would normally bear. This decision cannot support the conten- 
tion that the word ‘ specified ’ as used in section 46 (2) of the Act should also bear a 
similar construction. 


Nor does it appear to us that Abdul Kassim v. First Additional Income-tax Officer?, 
next cited by the learned counsel, serves to help the interpretation of the expression 
‘specified’ That was a case where, in respect of arrears due from a deceased 
assessee,-a certificate was issued under section 46 (2) of the Act against the legal 
representative of the assessee. The learned Judges held that a legal representative 
who is assessed under section 24-B (2) of the Act is not an assessee within the mean- 
ing of section 29 or section 46 (2) and that the Income-tax Officer has no jurisdic- 
tion under section 46 (2) to treat the legal representative as an assessee. This 
decision limited the fiction enacted by section 24-B (2) for the dad of assess- 
-ment alone and laid down that that fiction did not extend to the collection of the 
tax. The only limited support which the petitioner can find in this decision is as 
to the meaning of ‘ arrears.’ That is not relevant for our present purposes. 


On behalf of the Department, it has been contended, and we feel rightly, that 
in the proceedings relating to the recovery of tax and penalties, proceedings in rela- 
tion to a part only of the arrears are not incompetent and a certificate issued only 
in respect of part of the arrears does not become invalid as in violation of section 
46 (2) of the Act. Learned counsel for the Department pointed out that even 
under. the Proviso to section 45, the Income-tax Officer is under a duty to take 
no account of a part of the tax in holding a person to be in default. Section 46 
lays down various modes of recovery. For instance, under section 46 (5), if an 
assessee is in receipt of a salary, the Income-tax Officer may require the person 
paying the salary to deduct any arrears due from such assessee. It is obvious that 
in such an event the deduction cannot possibly be made of the whole amount of 
arrears. A garnishee proceeding under section 46 (5) (a) is again similar in its 
scope: It is only part of the arrears that will be recoverable from the garnishee, 
that is to say, to the extent to which the garnishee is in possession of the funds-be- 
longing to the assessee. There is the further feature that under the Explanation 
the several modes of recovery specified in section 46 are not mutually exclusive and 
that the Department can have resort to more than one mode of recovery at ‘the 
same time, a course strongly suggestive of the fact that part orily of the arrears may, 
or may even be intended, to be recovered under each separate mode of recovery. `- 
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- Tt seems to us accordingly that a certificate issued under section 46 (2) of the 
Act, indicating as the arrears a part only of such arrears, is not invalid. It is not 
necessary for us to examine whether if the arrears so specified exceeds the amount 
really payable by the assessee, such a notice would be invalid or not. We are clear 
m our minds that a certificate issued in respect of a part only of the arrears dees 
not offend section 46 (2) of the Act. = 


The other contention of the assessee was that the notice of demand issued b 

the Collector for collection of income-tax arrears purported to be under Act I 
of 1864. The counter-affidavit of the respondents does not traverse this ground, 
but arguments have been addressed in support of the validity of this notice. It is 
conceded by the Department that Act II of 1864 does not apply to the City of Madras, 
Section 64 of that Act clearly lays down that “ nothing in this Act shall apply to 
the collection of land revenue within the limits of the town of Madras as 
defined by section 12, Regulation II of 1802 of the Madras Code.” The point, 
however, is whether even though the notice of demand has been expressd to 
be issued under the powers derived under Madras Act II of 1864, it must be neces- 
sarily held to be invalid, notwithstanding that the authority issuing the notice had 
similar powers for the recovery of the land revenue under a different enactment. 
Now, the particular Act which gives such powers for the recovery of the land 
revenue within the local limits of the Ordinary Original Civil Jurisdiction of the High 
Court of Judicature at Madras is Act XII of 1851. It is not denied that if the 
notice had heen issued under this Act, its validity cannot be brought into question. 
Learned Counsel was unable to say why notwithstanding that the authority that 
issued notice had similar powers under Act XII of 1851, the notice issued in this 
case should yet be regarded as invalid. He relied upon a decision of this Court 
in Atyesha Bibi v. Commissioner of Income-tax}, In that case also the Collector, acting 
on a certificate under section 46 (2) of the Act issued a notice of demand purporting 
to be under the provisions of Act II of 1864. The learned Judges took the view : 

__ “ The legislative sanction to recover arrears of land revenue in the area excluded by section 64 
of Act II of 1864 from the operation of that Act is to be found in the Madras City Land Revenue Act 
(XII of 1851) as amended by Madras Act VI of 1867. It was not any statuto wer under 
Act XII of 1851 that the Collector exercised when he issued the notice, dated 17th Y» 1954. It 
was the statutory power vested in him under the provisions of Madras Act ÍI of 1864 that he 
invoked........ section 64 of Act II of 1864 provides, therefore, a complete answer to the demand 
issued by the Collector under the provisions of Act II of 1864.” 
Accordingly, a writ of prohibition was issued in that case. On an examination of 
this decision, it seems to us that the validity of the notice issued in that case was not 
sought to be supported by any reference to Act XII of 1851. Under section 46(2) 
on the issue of a certificate the Collector is authorised to recover the amount speci- 
fied in the certificate as if it were an arrear of land revenue. The Collector derives 
his jurisdiction from the certificate. His authority to recover any amount as arrear 
of land revenue is governed by different enactments, by Act II of 1864 in areas 
outside the city of Madras, and by Act XII of 1851 in the city of Madras. Obviously 
had the notice of demand issued by the Collector failed to mention any particular 
enactment, the notice could not be regarded as invalid on that ground. The 
question is whether while the Collector, undoubtedly possessed the authority to 
recover any amount as an arrear of land revenue within the city of Madras the 
mere mention of a wrong enactment at the head of the notice invalidates that notice 
altogether. 


In Hazari Mal Kuthiala v. Income-tax Officer®, the Supreme Court had to consi- 
der an analogous case. In that case, the Commissioner, purporting to act under 
section 5 (5) and (7-A) of the Indian Income-tax Act directed the assessment of 

e assessce to be made by the Income-tax Officer, Special Circle, Ambala, and 
not by the Income-tax Officer at Patiala, who would normally have jurisdiction. 
‘This order was made in 1953. In 1955, the Income-tax Officer, Special Circle; 
Ambala, issued a notice under section 34 of the Patiala Income-tax Act to re- 
the assessment for the account year 1945-46. The contention was that the office: 
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at Ambala had no jurisdiction, the order of the Commissioner not having been 

issued under the Patiala Act which applied to the assessment year 1946-47. The 

contention was :—. 

: “The Commissioner when he transferred the case, referred not to the Patiala Income-tax Act 

but.to the Indian Incame-tax Act, and it is contended that if the Patiala Income-tax Act was in 

force for purposes of re-asseasment, action should have been taken under that Act and not under the 

Andian Income-tax Act.” 

Their Lordships dealt with ‘this argument in these words : 

_ , “This argument, however,loses point because the exercise of a power will be referable to a 

urisdiction which confers validity it and not to jurisdiction under which it will be nugatory. 
is principle is well-settled. See Pitambar Vajirabet v. Dhondu Navipa>.” 


It seems to us that this decision fully answers the particular contention before us. 
In the light of this decision of the Supreme Court, we are unable to rely upon Aiyashi 
Bibi v. Commissioner of Income-tax*, as supporting the contention of the petitioner. 
We have already pointed out that in so far as the recovery of any amount as arrear 
of land revenue is concerned, the Collector had ample and undeniable authority 
-under Act XII of 1851. His jurisdiction to issue the notice of demand in ques- 
tion must accordingly be referrable to that Act and not to Act II of 1864 even 
though it might have been mentioned in the notice of demand. This contention 
accordingly fails. 
- In the result, the petition fails and will stand dismissed with costs. (The rule 
nist will stand discharged). Counsel’s fee Rs. 250. l 
`K.L.B. j ——_—_—_—— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—Mnr. Justice RAJAGOPALAN AND MR. Justice SRINIVASAN. 


M.M. Ipoh by Principal Officer M.S.M.M. Meyyappa Chettiar, 
Karaikudi .. Applicant* 
l D 


The Commissioner of Income-tax, Madras .. Respondent. 


Tncome-tax Act (XI of 1922), section 9—‘‘Association of Persons”—What is—Whether a firm 

could be a member of an association of persons—Principal Officer of the Association of persons—tIf notice neces- 
sary—Section 2 (12)—Effect. 
“In order to be an assessable entity as an association of persons it has been laid down in The Estate 
of the Khan Saheb Mohammed Umar Saheb v. Gommissioner of Income-tax, (1957) 2 M.L.J. 321: I.L.R. (1957) 
Mad. 23: 93 I.T.R. 767, that those persons should have engaged themselves in a joint enter- 
prise for the purpose of producing income, profits or gains. 


Where, as in this particular case, the family consisted of only the father and a minor son, and 
the father exercised his right under the Hindu Law to effect a division, it is impossible to hold that 
immediately the division in status was effected, an association of persons was brought mto existence. 
Such a view may perhaps be valid if there are members of the family who are sui juris capable of 
éxercising volition and of taking part in the managemer't of the properties of the family. 

In Dulichand Laxminarayanan v. Commissioner y Income-tax, (1956) S.C.J. 317: (1956) 1 M.L.J. 
S.C.) 164: 29 I.T.R. 535 (S.C.). Their ips only dealt with those special features atten- 

ent upon the in the light of the provisions of the Parmership Act and the accepted notions 
both in the Indian and English law, in holding that a firm which itself is composed of a number of 
persons standing in a particular relationship towards each other could not enter as a partner in another 


firm. It was to that limited extent, that they laid down that a ‘ firm’ is not a ‘ person’ within the 
meaning of the Partnership Act. Hence this decision cannot be taken to mean that a firm cannot be 
regarded as a person for any purpose. 

By amendment the expression “association of individuals” has been replaced by “ association 
of persons ” in the Income-tax Act (XI of 1922), and the decisions have consistently held that ‘person’ 
in the context would mean cither a human bein gor a legal person. Thus a Company or other juristic 

on could be a member of an association of persons under the law as it stands at present. There- 
fore there is no legal impediment whatsoever to 9 firm being a member of an association of persons 
being assessed as an assessable entity under section 3 of the Act. 


E eer E.L,R.-12 Bom. 486, 489. Mad. 52 : (1956) go I'T.R. 81. 
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In the view that the firth as such could be a member of an association of persons the three parties 
did form such an association and the assessment made on that basis during the subsequent years can- 
not be challenged. : 


If in calling for a return under section 22 (2) of the Act or under section of the Act, a party 
is addressed as the principal ‘officer of an association of persons to be assessed, that appears to meet 
the ec of the law in that regard. Section 2 (12) of the Act enables the Income-tax Officer 

deal with any person connected with the association as its personal officer. __ 

Case referred to the High Court by the Income-tax Appellate ‘Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), in R.A. Nos. 413 
to 418 of 1958-59 on its file for decision on the following question of law, viz : 

“ Whether the assessments on the “ Association of Persons ” for assessment years 1951-52 ta 
1956-57 are valid ?” 


K. Rajah Ayyar for K. Narayanaswami, for Applicant. . 
E Ranganathan, for Respondent. 


The Judgment of the Court was delivered by 


Srinivasan. J.—The question of law referred for the determination of this Court 
under section 66 (1) of the Act is “ Whether the assessments on the ‘ association of 
persons ° for the assessment years 1951-52 to 1956-57 are valid ?” 


The assessee on record is described as M. M. Ipoh by Principal Officer M. S. M. 
M. Meyappa Chettiar, Karaikudi. A Hindu undivided family going by the vilasam 
‘M. 5. M. M. ’ consisted of the father Meyappa and two minor sons, Chockalingam 
and Meyappa. It carried on business in money-lending, rubber growing and pur- 
‘chase and sale of properties in the Malay States, Burma and India: Four businesses 
-were exclusively owned by the family. The family was also a partner in another 
business. By a deed, dated 5th April, 1940, a partition was effected among the 
members of the family with effect from 22nd February, 1940. At this partition, the 
mother of the minors acted as their guardian. Of the four businesses owned by the 
family, the two referred to as the Karaikudi and Rangoon businesses were exclusively 
allotted to the father Meyappa. In addition, the father took for himself three rubber 
estates and three house properties. The other businesses were divided equally 
among the sharers, the father and the two minor sons. Notwithstanding the Veale 
tion, the father continued to be in management of all the businesses and’ the 
“properties. l 
In respect of the three rubber estates and the house properties allotted to the 
father Meyappa, separate books of account were opened under the vilasam ‘ M. M. ’. 
In 1941, another son Chettiappa was born to Meyappa. Thereafter, the father and 
this minor son constituted the Hindu undivided family in respect of the properties 
allotted to Meyappa at the partition. l 


The management of all the properties by the father Meyappa continued till 
about 1949 when one of the sons Chockalingam attained majority. On goth Decem- 
ber, 1949, a partnership arrangement was entered into between the father Meyappa 
and Chockalingam, to the benefits of which partnership the other minor son Meyappa 
was admitted. This was in respect of the business carried on under the vilasam 
‘M.S. M. M? at Ipoh. In this partnership, Meyappa represented the Hindu 
undivided family consisting of himself and his minor son Chettiappa. 


As between Meyappa and Chettiappa, a partition was effected on 13th April, 
1950. In pursuance of this partition, necessary entries were made in the accounts of 
‘M. M. Ipoh’ and other businesses. Chettiappa was also admitted to the benefits 
of the partnership earlier referred to, to the extent of half the father’s interest in 
that partnership. The deed of partnership was, however, executed only in May, 
1953, but it was accepted by the Income-tax Department and the partition recognised 
as effective from 13th April, 1950. : 


In 1951, the son Chockalinga appears to have protested against the exclusive 
allotment of the rubber estates and house properties to the father Meyappa at the 
partition of the year‘1g40, On behalf of himge If and the other son Meyappa, he 
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asked the father Meyappa for a half share in those properties. The father agreed, 
and a half share in these items of properties was given to the M.S. M. M. firm. It 
would be remembered that in this M. S. M. M. firm, the joint Hindu family consist- 
ing of the father Meyappa and the minor son Chettiappa was a partner, and that 
later the minor son himself was admitted to the benefits of the partnership to the 
extent of half the father’s share in that partnership. ‘There was no division by metes 
and bounds of the properties concerned in this re-allocation, but the necessary entries 
were made in the relevant books of account. It appears undisputed also that the 

ent of all the properties continued to remain with the M. S. M. M. firm. 
Upto 13th April, 1950, the date of the partition between the father Meyappa and 
the minor Chettiappa, the income from the rubber estates and the house properties 
referred to was assessed in theyhands of Meyappa either ag an individual or as the 
Kartha of the Hindu undivided family consisting of himself and Chettiappa. For 
the assessment years 1951-52, 1952-53 and 1953-54, the Income-tax Officer issued 
notices to Meyappa under section 34, proposing to assess him in his capacity as the 
Principal Officer of an association of persons. For the assessment years 1954-55, 
1955-56 and 1956-57, similar notices under section 22 (2) appear to have been issued 
to Meyappa. Meyappa denied that there was any association of persons, but the 
Income-tax Officer overruling the objection held that for the first of the assessment 
years, that is, 1951-52, Meyappa and his minor son Chettiappa were members of an 
association of persons and that for the remaining assessment years these two persons 
and the firm M. S. M. M. were the members of such an association. Assessments 
were accordingly made on that basis. In the appeals to the Assistant Commissioner 
objections to the assessment on the basis of an association of persons were rejected, 
but the Appellate Assistant Commissioner, however, directed that the rental income 
from properties should be assessed in the hands of the several owners -thereof. In 
the ap to it, the Appellate Tribunal also upheld the assessment on the associa- 
tion of persons. 


It is under these circumstances that the question of law.set out above stands 
referred to this Court. i l 


_ ++ Broadly stated, the arguments of the learned counsel for the assessee are that 
for the assessment year 1951-52 the assessment has been improperly made on the 
assessee as representing an association of persons. It is claimed that not only is 
there no evidence to establish, the existence of such an association, but the fact that 
the other member of the association is a minor who has no contracting capacity and 
no volition of his own is in itself sufficient to destroy the basis for bringing into exist- 
ence of an association between an adult anda minor. In the case of the subsequent 
years, it is again claimed that there is the additional disability that a firm as such 
cannot be a member of an association of persons. Lastly it is claimed that in assess- 
ing Meyappa Chettiar as the Principal Officer of the association of persons the De- 
pai has neither followed the procedure contemplated under the Act nor has it 

n able to secure any evidence to establish that Meyappa Chettiar was in fact the 
Principal Officer of the association. — 


In answering the question referred to us, we shall deal with the first of the assess- 
ment years 1951-52 separately,, We have already stated that Meyappa and the 
minor Chettiappa formed a Hindu undivided family between 1941-50. A partition 
was effected between the -father and that son on 13th April, 1950, and though the 
necessary document was executed only in 1953, the genuineness of that partition 
arrangement is not disputed by the Department. ‘The father Meyappa has been resi- 
dentin the taxable territories from 1949 onwards, and it is common ground that the 

ent of the properties, rubber estates and house properties, was always in 
the hands of the firm M.S. M. M. At tbis partition, the minor Chettiappa was 
‘represented by his mother Alagammai Achi. The share allotted to the minor at 
‘this partition is referred to as hereunder : 


“The share in the Ipoh M.S.M.M. firm and M. M. properties should pertain in equal sharcs 
between the party of the first part (Meyyappa) and second part (Chettiappa), and whereas, in full 
quit of the interest of the party of the second part in the business of Karikudi and Rangoon, the 
party of the second part (Chettiappa) has been fully compensated by the party of the first part.” 


+ 
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This document does not mention the manner in which the properties were to be 
managed, though in paragraph g of the statement of the case, the Tribunal states : 
“It was a that the M. M. erties should be continued to be held by Meyya and 
Chettiappa in ae shares and oul be under the management of the M. H M. M. firm.” 
That there was any agreement with regard to the management of the properties does 
not appear from partition deed. But this statement nevertheless appears to find 
support from the fact that a share of the profits, of the M. M. p ies was credited, 
as commission due, to the accounts of the M. S. M.M. firm on 13th April, 1951, in the 
‘books of M. M. Ipoh. This appears to offer clear enough indication that a 10 per 
cent. commission of the profits was being given to the M, S. M. M. firm in respect of 
its management of these properties. It seems to be fairly well-established therefore 
that subsequent to this partition, the properties in question were managed by thé 
M. 5. M. M. firm, and that firm while taking to itself 10 per cent. of the profits as 
commission was crediting the balance in the M. M. Ipoh account to Meyappa: and 
his son Chettiappa. In so far as the assessment year 1951-52 is concerned, these are 
the only facts on the basis of which any conclusion as to the existence of an associa- 
tion of persons composed of the father Meyappa and the minor Chettiappa, -treated 
as the assessable entity, can be drawn. p 


- An association of persons has not been defined in the Act, and we have necessa 
Tily to turn to decided cases in order to ascertain in what circumstances a body of 
persons can be assessed as an association of persons. In one of the earliest cases 
B. N. Elas and others, Inre}, certain persons who jointly purchased properties in definité 
shares executed a general power-of-attorney in favour of one of themselves to manage 
all their affairs in relation to these and assessment on them as an association of indivi- 
duals. Derbyshire, C.J., after observing that the words ‘ association of individuals ° 
have to be construed in their plain ordinary meaning, proceeded to say : l 

“ Did these individuals join in a common or a common action th becoming ån 
association of individuals ? In my view did... In the first place, they joined er in the pur- 
chase of this property..... In the second p they have remained jomt as owners of the 
from the date of the purchase down to the present time. Thirdly, ey have joined together, as the 
power-of-attorncy shows for the purpose of poung thi property and of using if for the purposé ò 
earning income to the best advantage of them Under these circumstances, it seems to me that 
looking at the position and construing the words of the Act in their ordinary common meaning, the 
_ four persons named are ‘‘an association of individuals,” 
` Costello, J., also observed : 

i “ When we find, as we do find in this case, that there is a combination of persons formed for 
the promotion of a joint enterprise banded er, if I may so, put it, as co-adventures—to use an 
, archaic expression—then I think, no diff whatever arises in the way of saying, that in this 
particular case that these four persons did constitute an ‘ association of individuals’...... an 

This case was followed in Commissioner of Income-tax v. Lakshmidas Devidas*. There 
two individuals joined together in purchasing certain immovable properties contri- 
buting the purchase money in equal shares, and the properties were jointly held and 
managed by or on behalf of them. The management resulted in profits which were 
shared equally. It was held that the two persons formed an association of individuals 
assessable in that capacity on the ground that they were associated together for the 
purpose of acquiring property and deriving profit from it. This case is of some . 
importance, as one of the members of the association was a minor.who was represen- 
't his father and natural guardian in matters pertaining to the association. 
Whether and to what extent the principle of this decision would apply in the present 
case where the minor Chettiappa does not appear to have been represented by 
any one, if at ail, he was represented, he was so représented by his father Meyappa— 
who was himself the other member of the association~would call for some examins- 
tion. - 

The two cases that we have referred to deal with cases of certain persons who 
banded themselves together for the joint acquisition and joint management of cer- 
tain properties. In Dwarakanath Harishchandra Pitaley, In re,? a case was considered 
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where two brothers became entitled to certain properties under the will of their 
grandfather. The properties were at first managed by the executor but were ulti- 
mately handed over to the two brothers. From that time onwards, they held the 
properties jointly and managed them j ointly. They divided the net income equally 
between themselves. The question arose whether the two persons could be assessed 
as an association of individuals. In a short judgment, Beaumount, C.J., observed, 
referring to B. N. Elias and others, In re? : 


“ The only distinction between that case and the present is that the original association in the 
oea case was not a voluntary act on the part of the assessees. They did not purchase the property 
or the purpose of managing it ; they received it under a will, and it may be said, that in the first 
instance they did not constitute an association of individuals. But as soon as they elected to retain 
the property and c it as a joint venture producing income, it seems to me that they became an 
association of individual within the meaning of the Income-tax Act and that they are properly asses- 
tedescs i 
It is clear from this decision that a body of persons who acquire, though involun- 
tarily, a joint interest iù certain properties, would yet be assessable as an association 
of persons, if they choose to remain joint in the ownership and management of the 
property and the enjoyment of its income. A 


The Supreme Court had occasion to consider a similar question in The Commis- 
stoner of Income-tax v. Indira Balakrishna®. They approved of the decisions set out 
earlier. In the case they had to deal with, three co-widows were the legal heirs of 
the estate of the deceased consisting of immovable properties, shares and money in 
deposit. They were assessed as an association of persons, on the ground that they 
had not exercised their right to separate enjoyment. But except for receiving the 
dividend from the,shares and the interest from the deposits jointly, they had done no 
act which would help to produce the income. Their Lordships of the Supreme 
Court held that as the three widows had not combined in any joint enterprise to 
produce the income and had done no act which had helped to produce the income, 
they could not be assessed in the status of an association of persons. Their Lordships 
however cautioned: 


In the Commissioner of Income-tax v. Baporia® it was pointed out that when an individual 

inherits a share in property he has an opportunity of deciding whether he will by 
reason of having inherited that share form an association of individuals or renounce - 
such relationship. By merely inheriting a share of property, however, no person can 
become a member of an association, unless there is some forbearance or act on his 
part to show that his intention and will accompanied the new status which he had 
been asked to receive. In that case it was found that the appointment by the co- 
heirs of a single person as their agent to realise the income from shares and property 
left to them by their father and mother under the Mohammadan Law and the con- 
tinuance of this arrangement for a long number of years was sufficient to constitute 
an association or individuals. 


In the case of The Estate of the Khan Saheb Mohammed Umar Saheb v. Commissioner. 
of Income-tax* a Bench of this Court to which one of us was a party, laid down certain 
criteria which would serve to determine the existence of an association of persons 

-as an assessable entity : 


(1) the exercise of volition by, or in the case of minors on behalf of those who. 
form the association ;. 


(2) unity of purpose and objectivity ; and 


(3) the ultimate object of the association must þe to produce income, profits 
and gains and to be earned on their ; 


I. 1935 I.T.R. 408. 4. (7957) 2 M.L.J. 321 : LL.R. (1958) Mad. 
2. (1961) 18.C.J. 153. 123 : 33 LT.R 767. 
Se 1939 LT.R. 225. ’ 
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In the light of the decided cases, it may further be added that in the absence of express 
volition to form an association, such volition could be implied if a person who would 
otherwise be entitled to separate elects to remain joint. In any event, it is quite 
clear that in order to form an association of individuals, the above indicia in some 


form or other must exist. 


Learned counsel for the assessee urges that there cannot be an association of 
persons between a single adult and a minor. This broad proposition can hardly 
gain acceptance. In one of the cases that we have referred to, two persons formed 
an association, one of whom was a minor. But he was represented in his dealings 
as member of the association by his natural father and guardian. It cannot be 
stated as any rule of law that a minor cannot be a member of an association of persons. 
Nor can we accept the very large proposition advanced by the learned counsel for 
the Department, that there can be an association of persons wholly composed of 
minors. Such a question does not arise here and we prefer not to express any 
opinion upon the correctness of that proposition, ‘There is however the requirement 
laid down in the last of the cases referred to, that there should be a volition on the 

art of the members to form and to continue as an association of persons, actuated 
by a conscious unity of purpose motivated by the object of producing income, 
profits and gains. The question is, whether in the present case, in so far as the 
association of the father Meyappa and the minor son Chettiappa is concerned, 
the facts are sufficient to establish this requirement. 


What is the incident that happened upon which the Department relies in support 
of its claim that an association of persons was brought into existence? Till the eve 
of 13th April, 1950, Meyappa and minor Chettiappa were members of a joint Hindu 
family. On 13th April, 1950, a division in status was brought about ; it was not 
the result of any mutual agreement between the coparceners ; it was brought about 
by the father Meyappa, in the exercise of his power to do so under the Hindu Law. 
The father is competent to make a partition during his life, a partition binding upon 
his sons, whether the sons are consenting parties thereto or not. It is a right inherent | 


- in the father under the Hindu Law. Whether or not there is an actual division of 


the property among the dividing members is immaterial. In the present case, then, 
Meyappa and Chettiappa became divided in status ; and so long as a division of the 
property was not effected, their right and interest in the property was that of tenants- 
in-common. 


The learned counsel for the Department purports to -laim that on and after the 
division in status, it was open to the divided members of the family to separate their 
interests in the family properties, and their failure to exercise their right for such 
separate division and enjoyment amounts to election on their part to become mem- 
bers of an association of persons. We are not satisfied that solely from the feature 
that the share of the minor son was not separated by metes and bounds, we can reach 
the conclusion that the two persons thereafter continued as members of an association 
of persons. If any volition on the part of the member is called for, obviously the 
minor had no volition of his own to express, and the fact that at the partition the 
minor was represented for eal a of form and nothing more by his mother,cannot 
be taken to mean that the mother as his guardian exercised any volition on behalf of 
the minor. There is no evidence that the mother acted as the guardian in any 
transaction. It must be remembered that in so far as the management of the pro- 
perty was concerned, even when this unit was undivided, the property was under, 
the management of the M. S. M. M. Firm, and during this year of assessment 1951-52 
the same state of things was allowed to continue. We fail to see on what ground it 
can be urged that any of the tests laid down in the Umar Saheb’s case}, is satisfied 
here. So long as the family continues to be joint, the father as the Kartha is not 
accountable, generally speaking, to the other members of the family. But on and 
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after a division in status is effected but before an actual division by metes and bounds, 
the status of the members is that of tenants-in-common, and if the other members of 
the family who have become divided in status are minors, the father is accountable 
to them only as a tenant-in-common. The argument of the learned counsel for the 
Department that on and after any division in a Hindu undivided family the failure to 
divide the properties by metes and bounds would bring into existence an association 
of persons is far too broad a proposition to be accepted. Such a view may perhaps 
be valid if there are members of the family who are sui juris capable of exercising 
volition and of taking part in the management of the properties of the family. But 
where, as in this particular case, the family consisted of only the father and a minor 
son, and the father exercised his right under the Hindu Law to effect a division, it is 
impossible to hold that immediately the division in status was effected, an association 
of persons was brought into existence. It may be that for an association of persons. 
no agreement enforceable at law is necessary. But that is not the same thing as to 
say that you can infer an agreement, express or implied, where none can possibly 
exist. It seems to be vaguely suggested that the father in his capacity as the natural 
guardian of the minor could be deemed to have agreed on behalf of the minor to be 
a member of an association of persons ; that is to say, agreed with himself in his indi-. 
vidual capacity as the other member of the association. This argument seems to our- 
minds to be too fanciful for acceptance. It follows accordingly that in so far as the 
assessment year 1951-52 1s concerned there was no evidence to show that Meyappa 
and minor Chettiappa did form an association of persons liable to be assessed as such. 


The association of persons which has been assessed in the subsequent years 1s 
composed of Meyappa, the father, Chettiappa his divided minor son and the M. S. 
M. M. Firm. It has been earlier stated that in 1951, at the request of the other two. 
sons, Chockalingam and Meyappa, a half share in the rubber estates and the house 

roperties forming the M. M. properties was given to the M.S. M. M. Firm. It would 
be recalled that at the partition of the year 1940, these items of properties had been 
exclusively allotted to the share of Meyappa, the father, and in those properties the 
minor Chettiappa, who was born subsequent to the partition, acquired an interest 
as member of d joint family consisting of himself and the father Meyappa. It is. 
not necessary for us to consider whether it was competent for the father to give away- 
a half share in what were formerly joint family properties and which had been divided 
as between himself and minor Chettiappa, to the other two sons who had become 
divided from the family at an earlier date. Asa result of this arrangement, Meyappa. 
and Chettiappa were entitled to a quarter share each in the M. M. properties. In 
addition to these shares, by reason of the interest which the joint bat had acquired 
in the partnership in relation to the M.S. M. M. Ipoh business and by the subse-. 
quent admission of Chettiappa to the benefits of that partnership, these two persons 
would appear to have become further entitled to a fractional interest in the M. M. 
properties, half of which was ae away by the father to the M. S. M. M. Firm. It 
is not necessary to determine the quantum of interest owned by each of these persons. 
But in so far as the assessments for the subsequent years are concerned, the Depart- - 
ment took the view that in relation to the M. M. properties, there was an association 
of persons consisting of Meyappa, Chettiappa and the M. S. M. M. Firm, in which 
firm itself the partners were “ale ac the sons Chockalinga and Meyappa, and the 
minor Chettiappa who had been admitted to the benefits of the partnership. It is. 
common ground that the properties were under the factual management of the- 
M. S. M. M. Firm during the account years relevant to the assessment years in 


question. 


On behalf of the assessee, the contention has been advanced that a firm as such 
cannot be a member of an association of persons. ‘ Person’ has been defined in the 
Act to include a Hindu undivided family and a local authority. The definition of a 
firm is the same as it appears in the Indian Partnership Act. In the General Clauses 
Act, ‘ person’ has been defined more extensively to include company, association or 
body of individuals, whether incorporated or not. In support of the proposition that 
a firm cannot be brought within the scope of the expression ‘ association of persons ’,. 
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learned counsel for the assessee relies upon Dulichand Laxminarayanan v. Commissioner 
.of Income-tax!, That was a case where several firms, each acting through a partner 
purported to form a partnership along with an individual and a joint Hindu family. 
An application signed by the individual, by the Kartha of the Hindu undivided family 
and by certain persons on behalf of the firms was presented for registration of this 
larger firm. The application was rejected on the ground that neither a firm nor a 
Hindu undivided family as such could enter into a partnership with other firms or 
individuals. When the matter came to the Supreme Court, the main question that 
was considered was whether a firm as such could be a partner in another firm. ‘Their 
Lordship went extensively into the law relating to partnerships, drawing largely upon 
the principles of the English Law, which have been adopted in our Partnership 
Law, and came to the conclusion which they expressed in these words : 


“ According to the principles of English jurisprudence, which we have adopted, for the purposes 
of determining legal rights ‘ there is no such thing as a firm known to the law’ as was said by 
James , L.J.’ in Ex parte Corbett: In re Shand?. In these circumstances, to import the definition of the 
word ‘ person ’ occurring in section 3 (42) of the General Clauses Act, 1897, into section 4 of the 
Indian Partnership Act will, according to lawyers, English and Indian, be totally repugnant to the 
subject of Partnership Law as they know and understand it to be. It is in this view of the matter that 
it has been consistently held in this country that a firm as such is not entitled to enter into partner- 
ship with another firm or individuals........ We need only refer to the case of Bhagawanjt Goculdas v. 
Alembic Chemical Works Co., Ltd. and others*, where it has been laid down by the Privy Council that 
the Indian Law has not given legal personality to a firm apart from the partners.” 


Further they stated : 


“In our opinion, the word ‘ persons’ in section 4 of the Indian Partnership Act, which has re- 
placed section 239 ef the Indian Contract Act, contemplates only natural or artificial i.e., legal persons 
and for the reasons stated above, a firm is not a ‘ n’ and as such is not entitled to enter mto a 
partnership with another firm or Hindu undivided family or individual. In this view of the matter, 


there can arise no question of registration of a partnership purporting to be one between three firms, 
_a Hindu undivided family business and an individual as a firm under section 26-A of the Act.” 

It seems to us that this decision of the Supreme Court does not directly touch upon 
the question which we are dealing with at present. While by reason of the special 
position which a firm enjoys under the Partnership Act it was held that a firm as such 
-could not be a partner in another firm, the question whether a firm could not be a 
member of an association of persons was not even remotely considered in this 
decision. ‘Their Lordships only dealt with those special features attendent upon the 
firm in the light of the provisions of the Partnership Act and the accepted notions 
both in Indian and English Law, in holding that a firm which itself is composed of 
a number of persons standing in a particular relationship towards each other could 
not enter as a partner in another firm. It was to that limited extent that they laid 
.down that a ‘ firm ’is not a ‘ person’ within the meaning of the Partnership Act. 
This decision cannot to our minds be taken to mean that a firm cannot be regarded 
.as a person for any purpose. 


A similar question arose but was not decided in Lahore Ice Factories Assoctation v. 
‘Commissioner of Income-tax, Punjab*. In that case, four individuals, one limited com- 
pany, one registered firm and one unregistered firm entered into an agreement form- 
ing themselves into an association. The association was assessed as an association of 
individuals engaged in business. ‘The association objected to the assessment and on 
the refusal of the Commissioner to state a case to the High Court, took the matter to 
the High Court under section 66 (3) of the Act. The learned Judges held that a 
-question of law did arise and directed a reference whether such an association would 
be an assessable entity under section 3 of the Income-tax Act. Though this decision 
is not conclusive upon the point raised, the learned Judges did not take the view that 
a firm as such could never be a member of an association. 


An identical question came up for consideration in Mian Channu Factortes Union 
- y, Commissioner of Income-tax5. That was a case where two firms and a Hindu un- 
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divided family each of which owned a ginning factory entered into a partnership. 
This partnership set out the shares owned by each of the entities in the partnership: 
and provided for the management of the factories and the division of profits. ‘Though. 
the judgment in the case was that a firm as such could not be a member of another 
firm, it was held that the Union was liable to be assessed as an association of indivi- 
duals. 


A different view was taken in the Commissioner of Income-tax, Bombay v. Ahmedabad 
Mill owners’ Association'. There the question which arose was whether an association 
consisting of sixty limited companies and one human being could be chargeable to 
tax as an association of individuals. According to the learned Judges, the expression 
‘ individual ’ in the context meant a human being and would not include a company. 
It would, however, be remembered that by a later amendment, the expression ‘asso- 
ciation of individuals ’ has been replaced by ‘ association of persons ’ in the Act, and 
the decisions have consistently held that ‘ person’ in the context would mean either 
a human being or a legal person. It would therefore follow that a company or 
other juristic person could be a member of an association of persons under the law as 
it stands at present. Though this decision is not directly in point, it serves to 
emphasise the difference between the expression ‘ individual’ and the expression 
‘ peson ’ in the context of section 3 of the Act. It seems to us accordingly that there 
is no legal impediment whatsoever to a firm being a member of an association of 
persons or to such an association of persons being assessed as an assessable entity 
under section 3 of the Act. 


The further question that we have to consider is whether this association of 
persons in the present case satisfied the requirements laid down in the case that we 
have earlier referred to. In order to be an assessable entity as an association of 

ersons it has been pointed out that those persons should have engaged themselves 
in a joint enterprise for the purpose of producing income, profits or gains. ‘That this 
test is satisfied in the present case cannot be gainsaid. Meyappa, his son Chettiappa 
and the M.S. M. M. Firm were together interested in fractional shares in the M. M. 
properties which were being managed by the M.S. M. M. Firm. Though the actual 
management of the rubber plantations was in the hands of a local superintendent, 
the local control exercised over him was in the hands of the M. S. M. M. Firm. For 
a long number of years, at any rate, during the five assessment years, 1952-53 On- 
wards, the same management continued and the parties divided profits from these 
properties in accordance with the fractional interest which each owned in the pro- 
perties. There was undoubtedly an identity of interest ; and the profit-making 
motive on the part of the members of the association and the course of conduct 
continuing over a period of years would justify the inference, that there was the 
necessary agreement among the members of the association for the management of 
the properties and the acquisition of income therefrom. ‘The defect that was pointed 
out in relation to the assessment year 1951-52 where in respect of the association of 
persons composed of only the father Meyappa and the divided minor son Chettiappa 
the latter could not be deemed to have expressed any volition to form the association, 
does not to our minds exist in relation to the association of persons consisting of these 
two persons and the M. S. M. M. In this association of persons, it was open to the 
father to act as the guardian of his divided minor son Chettiappa and express his 
consent on behalf of the minor in all matters relating to the management of the 
properties. We have pointed out that in so far as the smaller association in the 
assessment year 1951-52 was concerned, there was nothing at all to indicate the 
existence of those indicia which would establish the existence of an association and 
we declined to draw the inference of the existence of an association from the mere 
fact that the father was looking after the share of the properties of his minor son 
along with his own share in the properties. In the present case, however, that is, in 
respect of the subsequent years, by the introduction of a third entity, the M.5.M.M. 
Firm, into this association of persons, the set-up has radically altered, and that was. 
no impediment to the father exercising on behalf of his minor son his right to arrange 
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for the management of the properties and to allow such management to be carried 
on by the M. S. M. M. Firm. It follows, therefore, that in the view that the firm as 
such could be a member of an association of persons, these three parties did form 
such an association, and the assessment made on that basis cannot be challenged. 


The assessment has been made upon Meyappa as the principal officer of M. M. 
Ipoh. In submitting returns, Meyappa contended that there was neither a firm 
nor an association under that name and that the M. M. Vilasam was only the head 
of an account maintained for the properties in question. ‘These objections were 
rejected by the Income-tax Officer, who further took the view that the principal 
Officer of this association, Meyappa Chettiar of Karaikudi is resident and ordinarily 
resident controlling all the businesses from the taxable territories. The orders 
made in the appeals to the appeals to the Appellate Assistant Commissioner do not 
appear to deal specifically with the question whether ates Chettiar could be 
regarded as the principal Officer of the association. On behalf of the assessee, it is 
contended that this question was raised before the Appellate Tribunal as well, but 
that the Appellate Tribunal did not record any finding whatever in its a pellate 
order. en the assessee sought to raise the specific question in his application 
under section 66 (1) of the Act and suggested the following question, 


“ whether on the facts and in the circumstances, there are any materials to hold the assessce as 
the principal Officer of M. M. Ipoh assessed in the status of an association of persons ? 


the Tribunal observed : 


“ Question No. 1 above cannot be referred to as it does not arise out of the Tribunal’s order. No 
doubt, a ground was taken before the Tribunal but the Tribunal did not deal with it, as it was not 
agitated before and dealt with by the Appellate Assistant Commissioner,” 


It is clear from this that the question was in fact raised before the Appellate Tribunal, 
and the Appellate Tribunal, as the ultimate Tribunal of both fact and law, was bound 
to deal with the question urged before it, whether that question had or had not been 
raised before the Appellate Assistant Commissioner. That the Tribunal failed 
to decide the question cannot be construed to mean that this question does not 
arise out of the T'ribunal’s order. If, in fact, a question was indeed posed and argued 
before the Tribunal as arising out of the facts of the case and out of the decisions of 
the lower authorities, the Tribunal was bound in law to consider that question and 
its failure to do so cannot justifiably lead to the conclusion that such a question does 
not arise out of the Tribunal’s order. At the hearing of this reference before us, 
the learned counsel for the assessee pointed out these features and sought for permis- 
sion to file a petition under section 66 (2) of the Act raising this question. Under 
the circumstances above stated, we allowed this petition (T.C.P. No. 33 of 1961). It 
was conceded by the learned counsel for the assessee that it was not necessary to call 
upon the Tribunal to submit a further statement of the case in relation to the question 
now sought to be raised and that the materials already on record would suffice. 
We accordingly allow the following question : 


“ ‘Whether on the facts and in the circumstances of the case, there are any materials to hold the 
petitioner as the principal Officer of M. M. Ipoh assessed in the status of an association of persons?’ 


to be urged and proceed to answer it. 


Under section 2 (12) of the Act, a principal Officer used with reference to any 
association means any person connected with the authority, company, body or 
association, upon whom the Income-tax Officer has served notice of his intention of 
treating him as the principal Officer therefor. The learned counsel for the assessee 
appears to contend that before a person can be treated as the principal Officer of an 
association, a separate notice of the intention of the Department to treat him as such 
should have been given to him. We are not satisfied that this contention can be 
supported either on principle or on authority. If, in calling for a return under sec- 
tion 22 (2) of the Act or under section 34 of the Act, a party is addressed as the princi= 
pal officer of an association of persons, to be assessed, that appears to meet with the 
requirements of the law in that regard. We may contrast section 43 of the Act which 
deals with the assessment of a non-resident. This section enables the Income-tax 
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Officer to treat as the agent of the non-resident any person employed by or on behalf 
of the non-resident or having any business connection with such-non-resident, and 
who is in receipt of any income, profits or gains on behalf of such a non-resident. In 
such a case, it is open to the Department to treat that person as the agent of the non- 
resident. But the section requires the Income-tax Officer to cause a notice to be 
served of his intention to treat him as the agent of the non-resident and provides 
further no person shall be deemed to be the agent of a non-resident person unless he 
has had an opportunity of being heard by the Income-tax Officer as to his liability. 
This section makes it quite clear that before a person can be treated as the agent of 
a non-resident, a specific notice in that regard is required to be issued and objections, 
if any, heard. But, in so far as the principal officer of an association is concerned, 
the section does not provide for the issue of any specific notice. Obviously, a member 
of an association is a person ‘ connected’ with the association and in view of the 
difficulty of reaching any particular person as the secretary, treasurer, manager or 
authorised agent of the association in fact many associations of this kind may have 
had no officer of the above designations—power is given to the Department to reach 
the association through any person connected with the association. We do not, 
therefore, agree with the learned counsel for the assessee that before Meyappa could 
be treated as the principal officer, a ific notice should have been given to him 
and his objections heard on that hea 


We have found that there was an association of persons composed of Meyappa, 
minor Chettiappa and the M. S. M. M. Firm in which firm itself Meyappa was a 
partner. Moreover, Meyappa was the father of the other parties who were members 
of the association. Whether or not Meyappa had the controlling handin the 
Management of the association is immaterial because section 2 (12) enables the 
Income-tax Officer to deal with any a connected with the association as its 
principal officer. Though in the first assessment years section 34 was resorted 
to and the connected notice does not appear to have described Meyappa as the princi- 

officer of the ‘association, for the subsequent three years, in the notices issued 
under section 22 (2) of the Act, he appears to have been so described. Al of these 
assessments were made practically simultaneously, so that Meyappa did, in fact, 
have notice of the intention of the _Income-tax Officer to treat him as the principal 
officer of the association of persons. We consider that there has been sufficient 
compliance with the requirements of the law and no prejudice has been caused to 
the assessee on the ground of absence of a separate notice. 


It was next argued that section 3 of the Act gives an option to the assessing 
authority to assess either the association of persons or its members individually and 
this option should have been exercised in favour of the assessee, that is to say, in a 
manner so as to impose the lighter burden. It is no doubt true that if the members. 
of the association had to be assessed individually, the incidence of tax would have 
been less. Reliance was placed on Thakkar v. Commissioner of Income-tax, Bombay}, 
where Chagla, G.J., observed : 


“ The Indian Income-tax Act is a taxing statute and therefore the Courts must be zealous to 
sce that no right which an assessee has under the Act has been taken away by any action on the part 
ofthe Department. Even though it may not be obligatory upon the Department to follow a particular 
procedure, the Court will insist upon the Department following the procedure if that procedure leads 
to a beneficial result as far as the assessee is concerned and the procedure followed by the Departmen t 
is prejudicial to the assessee.”” 


Whether or not the principle of the above decision would call for implementation 
in the present case does not however appear to arise. This contention was not taken 
before any of the officers below or even before the Tribunal. That being the case, 
the argument outlined above seeks to pose a question which does not arise from the 
order of the Tribunal. We therefore decline to deal with it. 
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We answer the questions as hereunder : 


Question 1 : The assessment on the association of persons for the assessment year 
1951-52 was not lawfully made. The assessments for the subsequent years in the 
Status of an association of persons are valid. 


Question 2 : In the circumstances of the case, the Income-tax Officer was justified 
in holding the assessee to be the principal officer of M. M. Ipoh. 


Since the assessee has failed in the major part of the case, he should pay the 
costs of the reference. Counsel’s fee Rs. 250. 


K.L.B. —— Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN AND MR. Justice Katasam, 
P. S. Thirumalai Iyengar .. Appellant * 
D. 
The Official Liquidator, Srinivasa Mills, Limited, Madurai, 
T. N. Palace, Madurai and others .. Respondents. 


Limitation Act (IX`of 1908), section 19—‘‘Acknowledgment’’—List of creditors of company signed by 
managing agent showing debt dus to himself and filed in Court in winding up procesdings—If saves limitation, 
An acknowledgment of liability under section 19 of the limitation would be valid, ifsigned by an 
agent duly authorised in this behalf by the debtor. The authorisation need not be in writing and need 


not be express. It may be implied from the course of conduct of the parties or from the surrounding 
circumstances. 


In proceedings in the winding-up of a company the managing agent of the company who was a 
party to such proceedings was directed by order of Court to file a list of creditors of the company as per 
ooks of the company. The managing agent filed a list signed by himself, showing therein an amount 
as due to him by the company as managing agency allowance as per the managing agency agreement, 
though it was not in the accounts. The terms of tbe managing agency agreement did not expressly 
authorise the managing agent to acknowledge the liabilities of the company. Under the Articles of 
Association he was not given a free hand to, borrow money on behalf of the company. The evidence on 
record did not establish that in signing the list of creditors the managing agent was acting on behalf of 
the company or was acting in his capacity asaduly authorised agent of the company to make an 
acknowledgment. ; 


Held; that the list signed by the manieng agent could not operate as a valid acknowledgment of 
a debt due to himself by the company within the meaning of section 19 of the Limitation Act. 


Sukumari Gupta v. Direndranath Rai, A.I.R. 1941 Cal. 643 ; In re Coliseum (Barrow), Limited, L.R. 
(1930) 2 Ch. 44 ; Ledingham v. Bermego Estancia Co., Lid. (1947) 1 All E.Rep. 749 and In re Transplan- 
ters (Holding Company), Ltd., (1958) 1 Weekly Reporter, 822, relied on. 

Appeal against the order of the District Court of Madurai, dated 27th November, 
1957 and made in C.M.P. No.-296 of 1957 in O.P. No. 97 of 1955, High Court, 
Madras. ~, 


S. V. Rama Ayyangar, for Appellant. 
M. R. Narayanaswami and S. K. Ahmed Meeran, for Respondents. 
The Judgment of the Court was delivered by 


Jagadisan.—Srinivasa Mills, Ltd, Madurai, was a public limited company in- 
corporated under the Indian Companies Act on 7th January, 1946. Afirma partner- 
ship called Srinivasan and Co. was the managing agent of this Company. The terms 
of agreement between the managing agent and the company were reduced to writi 
and were attached to the articles of association of the company as Schedule A. The 
agreement provided that the managing agents should receive an allowance of Rs. 500 
per month from the date of the registration of the company till the date of the com- 
mencement of the work by the company, and an allowance of Rs. 1,000 per month 
thereafter, after the Mill commenced work. At the inception the managing agent 
firm consisted only of three partners. Sri P. S. Thirumalai Iyengar subsequently 

A 
A.A.O. No. 200 of 1958. 25th January, 1961. 
(5th Magha, 1882, Saka 
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became a partner of the managing agency firm under a written agreement with the 
firm. One of the terms of that agreement was that Thirumalai Iyengar should be- 
the sole managing agent and should be the sole recipient of the remuneration 
provided for in the managing agency agreement with the company. He took charge- 
of the management of the Mills on roth June, 1948. The Board of Directors of the 
Srinivasa Mills Ltd. recognised the status of Thirumalai Iyengar as the sole managing” 
agent, and in recognition thereof passed appropriate resolution at a duly convened. 
meeting of the Board of Directors. The original partners of the managing agency 
firm raised disputes calling in question the status of Thirumalai Iyengar as the sole 
managing agent. ‘They instituted a suit, O.S. No. 228 of 1949 on the file of the: 
Sub-Court of Madurai impleading the company as the first defendant and Thiru-- 
malai Iyengar as the second defendant challenging the right of Thirumalai Iyengar- 
to function as the sole managing agent. In that suit the company supported 
Thirumalai Iyengar, who contended that he was éntitled to function as the sole- 
managing agent of the company. Substantially the contention of Thirumalai 
Iyengar was upheld in that suit which was ultimately dismissed. 


‘The company admittedly did not commence work. In O.P. No. 97 of 1955 on. 
the file of the Original Side of this Court the company was directed to be wound up 
and the Official Receiver, Madurai, was appointed as the Official Liquidator.. 
Tirumalai Iyengar filed a claim affidavit before the Official Liquidator claiming that 
a sum of Rs. 47,223-12-4 was due to him from the company as remuneration provided 
for under the managing agency agreement. He claimed remuneration at the rate of” 
Rs, 500 per month from ist April, 1949 to 26th September, 1955. Two of the share- 
holders of the company resisted the claim. The Official Liquidator, Madurai, held 
that the claimant was entitled to the remuneration asked for but the claim was. 
barred by limitation in respect of remuneration due beyond three years before the 
date of the winding up. On this footing the claimant was allowed only a sum of 
Rs. 18,000 as and for remuneration. ‘The claimant preferred C.M.P. No. 296 of 
1957 before the District Court of Madurai and contended that he was entitled to 
remuneration for the whole period as prayed for by him in the claim affidavit. The 
shareholders who opposed the claim affidavit before the Official Liquidator preferred 
C.M.P. No. 338 of 1957 against the order of the Official Liquidator allowing in part 
the claim of Thirumalai Iyengar. The learned District Judge dismissed both peti-- 
tions and confirmed the order of the Official Liquidator. This C.M.A. has been 
preferred by the claimant, Thirumalai Iyengar. The shareholders who contested 
the claim in the Court below have not preferred any appeal or cross-objections, 


The only question that arises for decision in this appeal is whether the claim of” 
the appellant to receive remuneration for the period beyond three years prior to the 
date of the winding up is barred by limitation or not. 


Mr. S.V. Rama Iyengar, learned counsel for the appellant, first contended 
that the time occupied by the proceedings in the suit, O.S. No. 228 of 1949, Sub- 
Court, Madurai, should be excluded in computing the period of limitation for the 
claim under section 14 of the Indian Limitation Act. It is common ground that 
viewed as a simple money claim the appellant will not be entitled to claim any re- 
muneration for a period beyond three years prior to the date of the winding up, 
unless an add period of limitation is available under one or other provisions of ` 
the Indian Limitation Act. Section 14 of the Indian Limitation Act obviously 
can have no application to the facts of the present case. It cannot be said that 
the proceedings in O.S. No. 228 of 1949 Sub-Court, Madurai, were founded on the 
same cause of action as the one on which the relief for the present claim is founded. 
Nor can it be said that the Sub-Court, Madurai, which dismissed the suit, O.S. No.. 
228 of 1949, was unable to entertain it from defect of jurisdiction or other cause of a 
like nature as required under section 14. That suit was tried on the merits and was 
dismissed. The contention urged on behalf of the appellant invoking section 14 of` 
the Indian Limitation Act for exclusion of time in computing the period of limita- 
tion in the matter of recovery of remuneration due to the appellant is totally devoid . 
of substance and has therefore to be rejected. 
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It was next contended by Mr. S.V. Rama Iyengar that the appellant is entitled 
to a charge on the assets of the company, and that therefore the claim should not 
be held to be barred by limitation by taking the period of limitation as one of three 
ears before the order of the winding up. In this connection the learned counsel re- 
ed upon the following clause in the managing agency agreement :— 

‘* The firm shall , on the termination of the Managing Agency of the Company in accordance 

with the above clause, be entitled to a charge upon the assets of the company by way of indemnity 
for all liabilities or obligations properly incurred by the Firm on behalf of the Company subject to 
the then existing charges and encumbrances, if any. The termination of the office of Ing 
Agents of the Company by virtue of the provisions of the above said clause shall not take effect 
until all money payable to the firm for loans made to or remuneration due, up to the date of such 
termination from the Company are paid.” 
There is no charge created under this clause over the assets of the company in 
regard to remuneration payable by the company to the managing agents. The 
charge that is provided upon the assets of the company is only in respect of any claim 
by way of indemnity which the managing agents may have for all liabilities or obli- 
gations incurred by the firm on behalf of the Company. The appellant’s claim 
can at best be only a simple money claim without a charge or lien on the assets 
of the company. ‘The plea of the appellant that the claim is not barred by limita- 
tion as if the relief asked for is one by way of enforcement of charge must therefore 
fail 


The last contention urged on behalf of the appellant to get over the bar of 
limitation was rested upon an alleged acknowledgement of liability contained 
in Exhibit A-4. Exhibit A-4 is a list of creditors signed by the appellant himself. 
It appears that prior to the application in O.P. No. 97 of 1955 praying for an order 
for winding up of the company, O.P. No. 365 of 1953 was filed by one Srinivasa 
Iyer invoking the benefit of the provision of section 1 53 (¢) of the Indian Companies 
Act as it then stood. In the course of such proceedings the appellant who was a 
party to those proceedings was directed by order of this Court to file a list of the 
creditors of the company as per the books of the company. Item No. 16 in that 
list (Exhibit A-4) is as follows :— 

“Managing Agency allowance due to P. S. Thirumalai Iyengar, Virudunagar, not in the accounts 
as per clause 6 of the ing Agency agreement up to 28th February, 1954; Rs. 29,500.” 

This list of creditors, Exhibit A-4 is dated March, 1954. Learned counsel for the 
appellant contended that Exhibit A-4 constituted an acknowledgement of liability 
on behalf of the company in respect of the managing agency remuneration, and that 
therefore a fresh period of three years will have to be computed from March, 1954, 
and that on such computation the claim of the appellant will not be barred by 
limitation. The list was signed by the appellant whose status as the sole i 
agent was of course recognised in O.S. No. 228 of 1949, Sub-Court, Madurai. 
There is nothing to show in Exhibit A-4 that the appellant filed the statement of the 
list of the creditors of the company on behalf of the company. ‘The terms of the 
‘Managing Agency agreement show that the managing agents were not expressly 
authorised to acknowledge the liabilities of the company. Clause 2 (m) of the 
agreement no doubt enables the managing agent to borrow money on behalf of the 
company. That clause is as follows :— 

“To raise or borrow or secure from time to time the payment of any sum or sums of moneys for 
the purpose of the said company with or without the security and upon such terms and conditions as 
the said firm shall think fit.” 

‘This clause has to be read along with Article 129 of the Articles of Association, which 
is as follows :— 

“ ‘The Managing Agents shall have with the previous sanction of the Board of Directors and 
within the limits by them, power and authority on behalf of the Gompany, to imvest, lend or 
borrow money belonging to or on behalf of the company upon such security or without any security 
and gene- rally upon such terms as they think fit......... d . 

It does not appear that the managing agents had a free hand to borrow money 
on behalf of the Company. An acknowledgement of hability under section 19 of 
the Indian Limitation Act will be valid where it is signed by an agent duly authorised 
in this behalf by the debtor. It is not necessary that the authorisation should be 
in writing. ‘The authorisation need not also be in express terms, but can be implied 
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from the course of conduct of the parties or from the surrounding circumstances 
of the case. As observed by Pal, J., in Sukumari Gupta v. Direndranath Rait, such 
authority may be implied from the facts and cicumstances of the loan. We are not 
satisfied that the evidence on record is sufficient to establish that the appellant in 
signing the list, Exhibit A-4, was either acting on behalf of the Company or was 
acting in his capacity as a duly authorised agent of the company to make any 
acknowledgement. It must be noted that the appellant himself claimed to be the 
creditor and signed the list Exhibit A-4. 

In In re Coliseum (Barrow) Limited*, the question for consideration was whether 
statement made in the balance-sheet of a company regarding the payment of Direc- 
tor’s fees signed by the Directors of the Company would amount to a promise to 
pay on behalf of the company so as to save the claim against the company from the 

of limitation. Maugham, J., expressed as follows : 
“ The difficulty in the present case is that the promise, ifany, is a promise by the Directors, as a 
board acting on of the company, to pay to themselves the amount of the directors’ fees, and it 


seems to me that this is not, in the circumstances a promise to pay on behalf ofthe company. Having 
regard to the position which a director, as agent of the company necessarily occupies in relation to the 
. company, it would not have been competent action to the board, acting as a board, to authorise the 
giving of a definite promise to pay to themselves”. 

_ When that case was decided the position in England was that the Statute of 
Limitation, 1623, was in force and that contained no provision for keeping alive 
debts by mere acknowledgement of the debt. 


In Ledigham v. Bermego Estancia Co., Ltd.*, Atkinson, J., had to consider whether 
in the matter of the applicability of the Law of Limitation there was a difference 
between the acknowledgement of liability and a promise to pay. The learned 
Judge observed as follows :— 

“ There is a difference now because all you want now is an acknowledgement, and you have not 
to consider whether the circumstances are such as to amount to a promise to pay. You do not need 
the promise to pay. It is only an acknowledgement, an acknowledgement made to the creditor and 
upon that the principle of that decision ought not to apply. The decision referred to is the one re- 
ported earlier. I have difficulty in seeing the distinction there. I think that if trustee, cannot rely 
on a promise to himself, it would be difficult to say he could rely on an acknowledgement which he 
makes to himself. So I am not disposed to draw that distinction.” 

In In re Transplanters (Holding Company) Ltd.,*, the Transplanters Holding Gom- 
pany was compulsorily wound up. One of the two directors of the company sought 
to prove in the winding-up for the sum of £. 36,392-11-10 for money lent to the 
company and interest thereon. The liquidator rejected the proof on the ground 
that the debt was statute barred at the commencement of the winding-up. The 
applicant took out a summons before the Court and asked for a reversal of the 
decision of the Liquidator. He alleged that there was a sufficient acknowledgement 
of the debt within the meaning of sections 23 and 24 of the Limitation Act, 1939, as 
the debt appeared among the loans to the company in two balance-sheets of the com- 
pany dated respectively 31st December, 1951 and 31st December, 1953. The balance- 
sheets were signed by the applicant and his co-directors and were credited by the 
company’s auditors. Wynn Parry, J., applying the principle of the decision in 
Ledingham v. Bermego Estancia Co. Lid.®,held that the balance-sheets would not constitute 
a valid acknowledgement in law. At page 824 the learned Judge observed as 
follows :— 

“ I must apply that reasoning to the case before me and it therefore comes to this, that the difficul- 
ty mentioned by Maugham, J., in the earlier case remains a difficulty even ifall that is relied Disa 
mere acknowledgement. In those circumstances, it does not appear to me possible for the applicant to 
rely upon these two documents as acknowledgement because two directors have signed them, having 
regard to the fact that over the material period he himself was interested in the Joan,” 

In our judgment Exhibit 4-A signed by the appellant cannot operate as a 
valid acknowledgment of a debt due to himself by the company within the meaning 
of section 19 of the Indian Limitation Act. 


The appeal fails and is dismissed with costs. 





P.R.N. — Appeal dismissed. 
1. AIR.r9g41 Cal. 643. s {I . All E.R. ‘ 
a. LR. (1930) 2 Ch. 44. A +9433 i W.L.R. dar. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTI GANAPATIA PLAI AND Mr. Justice Kat.asaM. 


V. Rajaram , .. Appellant" 
D. i i 
Ramanujam Iyengar and others l _ .. Respondents. 

Limttation Act (IX of 1908), Articles 134-B and 144—Alienation of trust property by the trustees not as 
trustee but in his personal capacity—Trust property sold in Court sales—Action for recovery by the trustee—Limita- 
tion, ` i i ` i 

There is a distinction between alienations made by the trustee of a charity in his professed capacity 
as trustee and alienations of the trust property made by the trustee treating the property as his personal 
private property. . 

Alienation of property belonging to a trust, a charity by the manager or trustee professing to act 
in that capacity would not be void ab initio unless the alienation was of the institution itself along with 
the endowed properties. i . 

Where the alienation is made of endowed property by the trustee or manager without disclosing 
that he was acting in that capacity but claiming such properties as his personal properties the alienation 
would be certainly void as the very act of the alienation was in derogation of the trust. Irrespective 
of the period of limitation itself within which the suit had to be filed for recovering property alienated 
by a trustee or manager treating it as his personal property if the alienee has remained in possession for 
12 years from the date of alienation he acquires title to the property by adverse possession. 


The fact that the vendee is directed to pay every year a small sum of money for the upkeep of the 
choultry as a condition of sale would not be sufficient to avoid describing the alienation as one made by 
the manager of the choultry as manager. 


In respect of alienations which were the result of Court sales the possession of the purchaser would 
become adverse from the date of sale. 


Appeal against the Decree of the Court of the Subordinate Judge of Tiruchira- 
palli in Original Suit No. 163 of 1953. 
D. Ramaswamy Ayyangar and P. R. Varadarajan, for Appellant. 


KS. Desikan, K. Raman, K.G. Srinivasa Ayyar, R. Desikan and A. Sundaram Ayyar, 
for Respondents. 


The Judgment of the Court was delivered by 


Ganapatia Pillai, F.—The appellant in this appeal is the plaintiff in the suit 
out of which it arises. ‘The suit was brought by the appellant against a number of 
defendants who are all respondents here for the main relief of recovery of possession 
of properties alleged to belone to a choultry. There were two schedules attached to 
the plaint. Schedule A contained the site and the building of the choultry founded 
by one Veerappa the paternal grandfather of the plaintiff. Schedule B to the plaint 
contains a list of properties, all lands, endowed by this Veerappa for the maintenance 
and upkeep of the said choultry founded by him. Veerappa executed a gift deed in 
1887 for the creation of this endowment and also provided by that deed for succes- 
‘sion of managers for the institution. - He indicated that he would be manager dur- 
ing his lifetime, and after him his son and sons heirs should manage the endowment, 
receive income from B Schedule lands and keep up the charity by maintaining 
the services to be performed therein. The alienations as a result of which the B 
Schedule properties went out of the hands of the trust can be classified under three 
heads : (1) alienations by Nachiyappa, the paternal grandfather of the plaintiff, 
between the years 1898 to 1907. It may be noticed here that Nachiyappa died 
only in 1919. ‘The second class of alienations is covered by two Court sales in 
O.S. No. 1o11 of 1901, D.M.C., Kulitalai, and O.S. No. 1251 of 1904. of the same 
Court. The third category of alienations are two sales by Veerappa, the father 
of the plaintiff, who was impleaded as the 38th defendant to the suit. It may be 
noticed heré that he died during the pendency of the suit in the lower Court, and 
consequently, an amendment of the plaint was sought and the relief of recovery 
-of possession of the properties alienated by Veerappa was added to the plaint. 








* Appeal No. 26 of 1958. a 19th July, 1961. 
i f (2and Asadha, 188g, Saka.} 
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It is common ground that all B Schedule properties are absolutely dedicated 
to the charity namely the said chatram, various pleas were taken by the defendant 
which it is unnecessary for the present purpose to detail. Out of the numerous 
issues framed in the suit the learned Subordinate Judge proceeded to consider issue 
10 and additional issue 1 as preliminary issues. These issues read as under :— 

‘© Issue 10: Whether the suit is barred by limitation for all or any of the reasons set forth in the 
written statements : what is the correct age of the plaintiff? 
Additional issue 1 ; Whether the claim for possession is barred by limitation ?” 


Reading both these issues it will be seen that in effect the suit was resisted on the 

ound that the claim for recovery of possession was barred by limitation. The 
ee Subordinate Judge considered that the claim for recovery of possession of 
the lands contained in B Schedule was barred by limitation because in respect of 
alienations by the grandfather Nachiyappa who died in 1919, suits to set aside such 
alienations ought to have been instituted within 12 years from the date of the aliena- 
tion itself, and the last such alienation being in 1907, by the time of the death of 
Nachiyappa, all such suits would have become barred. In the case of alienations 
which were the result of Court sale he followed the same rule, and held that the 
suit was barred by limitation because the claim to recover such property became 
barred 12 years after the alienee or purchaser in Court sale took possession. In 
respect of the alienations made by Veerappa the father of the appellant, the learned 
Tade held that since Veerappa himself had lost his right to file the suit to recover 
the properties the successor was barred. 


Mr. Ramaswami Ayyangar counsel for appellant was on very firm ground when 
he attacked the last finding of the learned Judge namely the alienations made by the 
38th defendant (father of the appellant). Under Article 134-B of the Limita- 
tion Act time begins to run to recover possession of immoveable property 
alienated by a previous manager of a Hindu, Mohamedan or Buddhist religious 
or charitable endowment only from the date of death resignation or removal of the 
transferor. Out of the two alienations made by Veerappa one was made after 
Act I of 1929 became law. It is by that Act that Article 134-B came into force on 
the rst January, 1929. The other alienation by Veerappa was in 1928 and certainly 
when the amending Act of 1929 was passed introducing Article 134-B and providing 
a period of limitation of 12 years from the death of the previous manager, limitation 
could not begin to run so long as Veerappa was alive. The learned Judge was 
therefore obviously wrong with reference to the alienations made by Veerappa 
when he held that the plaintiffs suit was barred by limitaion. However he was 
correct when he said the suit was premature at the time when it was instituted be- 
cause Veerappa was then alive, because the cause of action for bringing the suit 
would come into existence only on the death or resignation of Veerappa. But 
on the date when he dismissed the suit certainly Veerappa was dead and the plaintiff 
had a clear cause of action under Article 134-B of the Limitation Act. The suit 
would therefore be remanded for the purpose of determination of this question namely 
the right of the plaintiff to avoid alienations made by his father and to recover 
properties comprised in items 10 and 11 in paragraph 7 of the plaint. Those 
alienations are, dated 4th January, 1929 and 4th Febrauary, 1928 (Exhibits B-65 
and B-74). When the suit is remanded for the determination of the claim of the 
plaintiff in regard to these two alienations certainly it goes without saying that all 
other relevant issues touching this question will also have to be decided by the learned 
Subordinate Judge as till now no trial on those issues has been had. 


In regard to the alienations which are listed as items 8 and g in paragraph 7 of 
the plaint namely the Court sales the conclusion of the learned Subordinate Judge 
cannot be assailed. The Privy Council had to deal with the same question in 
Mahanth Sudarsan Das v. Mahanth Ram Kirpal Dast. ‘The headnote of that case 
correctly reproduces the rule laid down by the Privy Council. We extract it below : 


‘The words used in Article 134-B are incapable of applying to an execution sale of debutter pro- 
perty and where land devoted to charitable purposes isso sold under an execution decree against the 


1. (1950) 1 M.LJ. 249: L.R. 77 LA. 42: (1949) ILL.R. 29 Pat. 279 (P.C.). 


™ 
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trustee of the charity, the ensuing possession of the purchaser is adverse from the date of sale. 
Adverse possession against the charity starts under Article 144,from whatever date after the sale the 
purchaser obtained effective possession of the disputed property an d not from the date of the death of 
the trustee ” (the rest of the headnote is omitted as unnecessary.) : 


We now come to the category of alienations namely those made by Nachiyappa 
the grandfather of the appellant upto 1907. Mr. Ramaswami Ayyangar learned 
counsel for the appellant attempted an argument that in respect of these alienations. 
they must be held to be voidable and consequently so long as Nachiyappa was alive 
adverse possession did not run and cause of action for avoiding these alienations 
would only start on the death of Nachiyappa and the period of limitation for such 
suits would not have run out till 1931, and consequently in 1929 when Article 
134-B was introduced a fresh period of limitation from that date must necessarily 
arise. ‘The whole argument proceeds on the central assumption that these aliena- 
tions were voidable and were not void. A long line of cases has clearly expressed 
the distinction between alienations made by the trustee of a charity like a chatram 
in his professed capacity as trustee and alienations of trust property made by the 
trustee treating the property as his personal private property. This principle 
is well-established and it may not be necessary for us to refer to all the decisions 
except three of them. Venkatasubramania v. Stvagurunatha1 ; Alam Khan Sahib v. 
Karuppannaswami* ; Hemanta Kumari v. Iswar Sridhar Jiu’. We may also refer to 
the unreported decision of Subramanyam, J., of this Court is S.A. No. 774 of 1957. 
We do not propose to analyse the facts of these cases as the distinction which is 
brought out in them can be expressed succinctly in the folowing language. Aliena- 
tion of property belonging to a trust, a charity, by the manager or trustee profess- 
ing to act in that capacity would not be void ab initio unless the alienation was of 
the entire institution itself along with the endowed properties. But where the alie- 
nation is made of endowed property by the trustee or manager without disclosing 
that he was acting in that capacity but claiming such properties as his personal 
properties the alienations would certainly be void as the very act of the alienation 
was in derogation of the trust. Irrespective of the period of limitation itself within 
which the suit had to be filed for recovering property alienated by a trustee or mana- 

er treating it as his personal property, if the alienee has remained in possession 
for 12 years from the date of alienation he acquires title to the property by adverse 
possession. ‘That conclusion is based upon the princiaple that a person in posses- 
sion without lawful title always acquires title by adverse possession provided the 
other requisites for establishing adverse possession are present. In a case where 
a person purchases property from the manager of a choultry treating the property 
as the personal property of that individual (manager) he certainly professes to hold 
the property not as alienee from the manager but as alienee from the individual. 
In that case adverse possession starts from the very date of the alienation where 
transfer of possession was had. A suit to recover possession of such property after 
the alienee had perfected title by adverse possession would fail on the ground that 
the defendant had acquired title by adverse possession. Here all the alienations 
coming under the first group indicated by us are alienations made by Nachiappa 
treating the properties as his personal properties but Mr. Ramaswami Ayyangar 
brings to our notice the alienation under Exhibit B-54 which he says does not fall 
under this category. ‘The argument which he advances for this alienation is that 
the vendee is directed to pay every year a small sum of money for the upkeep of the 
choultry as a condition of the sale. We do not think this would be sufficient to 
avoid describing this alienation as one made by Nachiappa in his capacity as 
manager of the chatram. Indeed on reading the document we are satisfied that he 
purported to execute it in his o capacity because he executes it not only for 
himself þut also as guardian of his minor son. Therefore the disposal of the suit in 
respect of the first category on the ground of limitation was correct. Equally, the 
disposal of the suit with reference to the second category namely alienations under 
the Court sale Nos. 8 and g in paragraph 7 ofthe plaint will also stand. There will be 


Se ee ee ne  ——— 
1, A.I.R. 1988 Mad. 6o. Mad. 415. 
2. (1938) 1 M.LJ. 119: AIR. 1938 3 ALR. 1946 Cal. 473. 
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a remand of the suit for disposal of the other questions remaining with reference to- 
the alienations Nos. 10 and 11 in paragraph 7 of the plaint. We do not provide for- 
costs of the appeal. Nor do we think should respondents get their costs. Both 
parties in the appeal will bear their own costs. The costs of the trial after remand 
will be provided for by the learned Subordinate Judge. ‘To the extent to which the 
order of remand directs retrial of the suit on the issues relevant to the two alienations. 
made by the father of appellant the decree of the lower Court is set aside. We 
excuse payment of the Court-fee due on the appeal memorandum because we are: 
remanding the suit partly for retrial. 
V.S. — Appeal dismissed in part 
and remanded in part.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. S. RAMACHANDRA IYER, Officiating Cheief Justice. 


Kuppuswami Chettiar .. Petitioner * 
U. 

Malayandi Ambalam .. Respondent. 

Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 4-A (2)—Resumption of land for- 
personal cultivation by owner from a cultivating tenant—Scope 33 righi. a 

The right given to a landlord under section 4-A (2) of the Madras Cultivating Tenants’ Protec 
tion Act to resume for personal cultivation of one fali of the lands leased to a cultivating tenant is such 
that when once that right is exercised the statutory remedy stands worked out and it is not open toa 
landlord to go on making successive ey ater to deprive the tenant of half of his holding as on the 
date ofeach application. When a landlord has received half the land from his lessee for personal culti- - 
vation under section 4-A of the Act he cannot apply again for such relief on the ground that he has. 
told away the land possession of which was originally recorded. 

Petition under section 6-B of Act (XXV of 1955) praying the High Court to 

revise the Order of the Court of the Revenue Divisional Officer, Madurai, dated 
26th October, 1959 and made in M.A. No. 45 of 1959. 


A. Ramanathan, for Petitioner. 
S. Ramasubramanyam, for Respondent. 


The Court delivered the following 


Jupcment.—This petition is directed against the dismissal of a landlord’s 
application under section 4~A (2) of the Madras Cultivating Tenants Protection Act. 
Kuppuswami Chetty, the petitioner, owned originally an extent of 4 acres, 20 cents 
ofland. Since the time of his purchase and even earlier, the respondent was cultivat- 
ing the lands as a tenant. In M.A. No. 172 of 1957 the petitioner applied under 
section 4-A (2) of the Act resuming one half of the lands for personal cultivation. 
There was an order on the basis of a compromise on that application on 5th October,, 
1957. Both the parties agreed that the landlord was to take possession of an extent 
of 2 acres, 10 cents leaving the tenant with the other 2 acres, 10 cents. There was a. 

roportionate abatement in the rent payable. The landlord, after cultivating the ` 
eds himself for some time sold the property to a third party. He then came forward 
with another application under section 4-A (2) of the Act for resuming for personal 
cultivation one half of the land still left with the tenant, namely, half of 2 acres, 10 
cents, which the respondent was then enjoying as a cultivating tenant. The tenant 
resisted the application. He also filed an application stating that he was willing- 
to pay the rent payable on 27th September, 1955, claiming relief under sub-section 
(3) of section 4-A. The Revenue Divisional Officer did not pass any orders in the 
later application. But he dismissed the substantial application of the petitioner 
under section 4-A (2) on the noe that the application was not bona fide. The 
landlord has filed this Revision Petition challenging the correctness of the order. 

In my view, the application of the landlord can be disposed of on a short ground? 
Under section 4-A (1) and (2) a landlord (who satisfies the conditions laid down in 
the section) would. be entitled to resume possession from any cultivating tenant for 


*C.R.P. No. 752 of 1960. (end ae rhe Ais 
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the purposes of his own personal cultivation lands not exceeding one half of the extent __ 
of lands leased out to the cultivating tenant. In the present case, the landlord filed 
an application for resuming one half of the lands for purposes of personal cultivation 
in M.A. No. 172 of 1957. His request was granted. It should not thereafter be ~ 

‘open to him to again repeat the application by trying to get another half out of the 
half left with him. The maximum limit, which a landolord is authorised to resume ` 
for personal cultivation is fixed at one half of the lands leased out to the cultivating 
tenant. It is admitted, that the lands leased out to the cultivating tenant originally 
was 4 acres, 20 cents and the landlord did resume for personal cultivation 2 acres, 
10 cents. It is not the case of the petitioner that subsequent to the order in M.A. No. 
172 of 1957, there was any fresh tenancy between him and the tenant by which he 
specifically let out only 2 acres, 10 cents of land for purposes of cultivation. The 
lease which regulated the relationship between the parties was the original lease 
covering an extent of 4 acres, 20 cents in respect of which the landlord by the exercise 
of the statutory right given to him under section 4-A (1), resumed a moiety. It will 
be seen from a reference to sub-sections (5) and.(6) that if the landlord fails tò per- 
sonally cultivate, he will have to hand back the possession of the land. That only 
emphasises that the lease was the orignal lease covering the extent originally granted 
to the petitioner. ‘Therefore, when the landlord obtained one half of the- extent 
originally demised, his rights declared under section 4-A (1) had been completely 
worked out. He cannot again apply to the Court under section 4-A (2) for resuming 
one half of what is left with the tenant. me 


Mr. Ramanathan appearing for the landlord contended that the right declared 
under section 4-A (1) should be read in the light of the circumstances prevailing 
on the date when the application and, as in the present.case, on the date when the 
application out of which the present revision petition arises was filed, the tenant 
was in possession of only 2 acres, 10 cents of land, it must be held that section 4-A (1) 
entitles him to resume possession of one half of the lands in occupation of the cultivat- 
ing tenant on the date of the application. Learned counsel further invited my 
attention to the provisions of sub-section (2), which according to him, imposed no 
conditions as to the number of applications which a landlord may file in regard to the 
matter. I am unable to agree. If the argument of the learned counsel were to be 
accepted, it would undoubtedly lead to absurd results. The landlord may file 
an application and resume possession of one half of lands demised. Then he can 
follow it up with another application, resume another half of what is left with the 
tenant and he can repeat the process as many times as his resources permit and thus 
completely deprive the tenant of any property for the purpose of cultivation. That 
is clearly not the object of the Act. The Act is intended to give protection ‘to the 
cultivating tenant. Section 4-A (1) is intended t> remedy cases of hardship in which 
a poor landlord finds himself in a greater difficulty than the tenant. In all such cases 
it enables the landlord to resume half the portion of the land for personal cultivation. 
Once that half has been given to him, the statutory right stands worked out and he 
" cannot have further claim to resume another half of what is left with the tenant. 


The petition therefore fails and is dismissed with costs. 
R.M. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VEERASWAMI. 
N. V. Thiruvenkidaswami Mudaliar .. Appellant * 


v 


Palani Ammal and another .. Respondents. 
o af Property Act (IV of 1882), section 128—Universal donee—Widow owning stridhana property 
as well as limi'ed interest in her husband’s estate—Surrender by the widow of properties in Savour of her hter 
—Donor’s whole property is not transferred—Liability of the e for the debts of tha donor. 
Itis well-settled that a widow or other limited owner is not a tenant for life, but is the owner of the 
property inherited by her, subject to certain restrictions on alienaction, and subject to its devolving upon 


*S.A. No. 961 of 1958. Gons 11th Auer EEA 
oth. Sravana. 1 2, Šaka. : 
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way, of sale or mortgage, though subject to certain limitations under the personal law. The widow is 
* undoubtedly the owner of the property which she has inherited from her husband, 


Property. In the case of surrender by a widow of her interest in her husband’s property, what really 


~- Ausband’s property is accelerated and the reversioner at once becomes entitled to the property as ithe 
heir of her husband. 


Where the widéw owns two set of properties, in one of which she has only the limited interest under 
the Hindu Law, and in the other she has an absolute interest (being her stri property) a surrender 
deed in favour of her daughter of the Ppa could only be regarded as a transfer of the stridhana 
PRI and not of the widow’s estate and the daughter cannot be considered to be an universal donee 
within the meaning of section 128 of the Transfer of Property Act so as to make her liable for the debts 


due from the donor. 

Appeal against the Decree of the Court of the Subordinate Judge, Erode, in 
Appeal Suit No: 8 of 1957, preferred against the Decree of the Court of the District 
Munsif-of Gobichettipalayam in Original Suit No. 1 53 of 1955. 

S. Sitarama Ayyar and S. Rajaraman, for Appellant. 

S. Mohan, for Respondents. 

The Court delivered the following 

Jopomznt.—This Second Appeal is preferred by the plaintiff against the Decree 
and Judgment of the learned Subordinate Judge of Erode in A.S. No. 8 of 1957 In so 
far as they are against him. The suit was to recover a certain sum of money due under 
a promissory note Exhibit A-1, dated 16th March, 1952 and executed by the first 
defendant. The second defendant is the daughter of the first defendant and had in 
her favour a deed of surrender Exhibit B-1, dated 22nd April, 1954 and executed by 
her mother, in respect of certain properties which the first defendant was in possession 
of as the widow of her husband and certain other properties which belonged to the 
first defendant as her stridhana properties. The first defendant denied the execu- 
tion of the promissory note and also the consideration therefor. The defence of the 
second defendant was that the suit being on a promissory note, she was not a proper 
party to the suit and that in any case she could not be made liable for the debt due 
under the suit promissory note. As against this plea the case for the plaintiff was 


that the second defendant was in the nature of an universal donee and that, therefore, 
she would be liable for the debts of the first defendant. 


Both the lower Courts found that the suit promissory note was executed by the 
first defendant and that it was supported by consideration. The trial Court further 
found that the second defendant was an universal donee and as such was liable 
to pay the suit debt to the extent of Ammapalayam lands in her hands, which consti- 
tuted the stridhana properties of the first defendant. On appeal the learned Sub- 
ordinate Judge considered that the second defendant was not an universal donee 
and that, therefore, no decree could be passed against her in the suit. The aggrieved 
plaintiff has preferred this Second Appeal. ' 


Before me, the learned counsel for the appellant urged that the lower appellate 
Court went wrong in its view that the SE defendant is not an universal donee. 
The ground on which the lower appellate Court held that the second defendant was 
not an universal donee was this. ‘The properties involved in Exhibit B-1 consisted 
of the first defendant’s widow’s estate and of the Ammapalayam lands which were 
her stridhana properties. Exhibit B-1 purported to be a surrender in favour of the 
second defendant of the said properties. So far as the surrender of the widow’s 
estate by the first defendant to the second defendant is concerned, it cannot be regar- 
ded as a transfer or a conveyance of the widow’s estate ; it could not therefore be said 
that there was any gift in favour of the second defendant as regards the widow’s 
estate. In this view the learned Subordinate Judge thought that since there was 
no gift in favour of the second defendant of the whole of the donor’s properties includ- 
ing the widow’s estate, Exhibit B-1 did not constitute thé second defendant as an 
universal donee. - The learned’ counsel for the appellant attacks this view of the lower 


29 
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appellate Court on the ground that it is wrong to say that the first defendant was the 
owner of those properties which she was in possession of in her capacity as the widow 
of her husband. He contends that the property inherited by the first defendant 
from her husband cannot be said to be property which she owns and that, therefore, 
such property would not come within the scope of the words “ the donor’s whole 
property ” in section 128 of the Transfer of Property Act. If this contention is 
accepted, it would of course follow that the second defendant is an universal donee, 
inasmuch as there was a gift by the first defendant of her entire stridhana properties, 
viz. Ammapalayam lands in favour of the second defendant. But it seems to me 
that the contention of the learned counsel that the widow is not the owner of the 
properties which she inherited from her husband is unsound. 


` It is now well-settled that a widow or other limited heir is not a tenant-for-life, 
but is the owner of the property inherited by her, subject to certain restrictions on 
alienation, and subject to its devolving upon the next heir of the last full owner upon 
her death. That was held in Bijoy Gopal Mukerji v. Krishna Mahishi Debi. As stated. 
by the Privy Council in another case, the widow’s right in her husband’s estate is in 
the nature of a right to property and her position is that of owner, though her 
powers in respect of the property may be limited. The widow, therefore, is undoub- 
tedly the owner of the property which she has inherited from her husband. But 
only the ownership is subject to the limitations imposed by her personal law. The 
widow is entitled to alienate the properties of her husband in her hands by way 
of sale or mortgage for binding purposes. ‘This could only be on the basis that 
she owns the property, though subject to certain limitations under the personal law. 
The learned counsel for the appellant is, therefore, not right in his contention that 
the widow cannot be considered as the owner of the property which she inherited. 
from her husband. 


Where a person owns two sets of properties, in one of which he has got only a 
limited interest, and in the other he has an absolute interest, and when he makes. 
a gift of only one of them involving a transfer thereof to the donee, obviously the. 
donee cannot be considered to be an universal donee so as to make him liable under 
section 128 of the Transfer of Property Act for the debts due from the donor. 


It is also equally settled that a surrender by a widow of her widow’s estate 
does not involve any transfer of property. It is unnecessary to cite decisions for 
this proposition. In the case of surrender by a widow of her interest in her hus- 
band’s properties, what really happens is that by the surrender she merely effaces 
herself with the consequence that the succession to her husband’s property is acce- 
lerated. By means of the surrender she suffers a civil death as it were with the 
result that the reversioner at once becomes entitled to the property as the heir 
of her husband. In that process there is no transfer of property involved any 
more than in a case of succession to property. In this case as the first defendant 
owned not only the widow’s estate but also her stridhana properties and Exhibit 
B-1 could only be regarded as a transfer of the stridhana properties and not of the 
widow’s estate, the second defendant cannot be considered to be an universal donee. 
Exhibit B-1 is a transfer of only the stridhana property and the second defendant 
as the heir to her late father succeeded to the properties covered by the widow’s. 
estate by reason of the surrender by the first defendant. The gift, therefore, did 
not consist of the donor’s whole property within the meaning of section 128 of the 
Transfer of Property Act. If the second defendant is not an universal donee, as. 
has been held by the lower appellate Court with which I agree, no decree can be 
passed against her in this suit. In this view the Second Appeal must fail. 


But the learned counsel for the appellant next contended that under section 6 
of Madras Act (V of 1954) and section 7 of Madras Act (I of 1955), every transfer of 
immovable property made by a debtor entitled to the benefit of section 3 or section 4 
of the Act (V of 1954), after 1st October, 1953 and before the complete discharge 
of his debt, shall be presumed in any suit or other proceeding with respect tœ 
————— ee aS 


1. (1907) 17 MLJ. 354: LR. 34 LA. 87: LLR. 34-Cal. 329. 
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such transfer, until the contrary is proved, to have been made with intent to defeat 
or delay the creditors of the transferor, and that in view of these provisions the plaintiff 
is entitled to ignore Exhibit B-1 and proceed against the properties covered by it. 
This point was specifically taken in the plaint and also traversed in the written state- 
ments of the defendants. But no specific issue on the point appears to have been 
settled by the trial Court. Nevertheless, while considering Issue 3, viz., ‘“‘whether 
the second defendant is an universal donee of the first defendant, ” the trial Court 
observed in passing that “ in respect of the Ammapalayam lands, if it is found to 
be the stridhana property of the first defendant, it will fall under the mischief of 
Madras Act (I of 1955)”. The trial Court proceeded to say that there was no need 
for it to consider the question in more detail since the second defendant was found 
to be an universal donee of the first defendant, and, therefore, she was bound to 
discharge the debts incurred by the first defendant. The lower appellate Court 
did not, however, deal with this point. It does not appear that any evidence was 
let in by the defendants to rebut the presumption contained in section 6 and section 7 
of Madras Act (V of 1954) and Act (I of 1955) respectively. The question is whether 
at this stage it is necessary to send back the matter to the trial Court for giving an 
opportunity to the parties to adduce further evidence and deciding the contention 
‘based on the above statutory provisions. It seems to me that in the circumstances 
of this case this course is unnecessary. The presumption under section 7 of Madras 
Act (I of 1955) will have to be noticed in any suit or other proceeding with respect 
to the property in question. Whether the present one is such a suit need not also- 
be decided here at this stage. But inasmuch as the point has been arrived at by 
the lower Courts, I think the best course is to leave the point at large and allow the 
plaintiff to raise and have it decided, if necessary, in proceedings in execution of” 
the decree. It shall not be taken that the point has been decided in the suit but 
will be left open for decision in such execution proceedings. 


Subject to the above observations, the Second Appeal fails and is dismissed 
but in the circumstances there will be no order’ as to costs. 


There is a memorandum of cross-objections filed by the first defendant. In 
view of the findings of the lower Courts that she executed the promissory note and 
that it is supported by consideration, there are no merits in the memorandum of 
cross-objections. It is dismissed but with no costs. 


No leave. 


VS. ———— Appeal dnd cross-objections dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice VEERASWAMI. 
Madhappa Gounder and another .- Appellants* 


y 


Karuppa Gounder and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 101—S Mortgages purchasing the equity o 
redemption—St;, ion for re-conveyance to the mortgaor— Merger, i f takes plas Motes k Nene 
Jor the period of the mortages’s possession. 

It is no doubt true that under section 101 of the Transfer of Property Act, as it stood before the 
amendment, merger appeared to be the rule subject to certain exceptions embodied in the section, 
But after the amendment, there is no statutory rule of merger which was based upon the English 
Common Law. Where the mortgagee acquires the equity of redemption normally there may be a 
merger of the rights. This is on the A ae a that a smaller interest is absorbed in the bigger. 
But there may be circumstances which indicate an intention that the two rights should be kept 
apart. Section i101 is not exhaustive and in a case covered by the section as amended the law 
directs that there shall not be a merger. In other cases the question whether there is a merger, 


» 


will be a matter of intention depending upon the facts and circumstances of each case. 


The mortgagee would not be entitled to interest on the mortgagee amount for the period during 
which he was in possession ef the property in pursuance of the sale. 


— 


* S.A. No. 334 of 1959. 11th January, 1962. 
(21st Pausa, 1882, )e 
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“Appeal against the Decree of the Court of the Subordinate Judge, Erode, 
in Appeal Suit No. 2 of 1958, preferred against the Decree of the Court of the Dis- 
trict Munsif of Gobichettipalayam in O.S. No. 298 of 1956. 


S. Tyagaraja Ayyar, for Appellants. 
M.R. Krishnan, for 1st Respondents. 
The Court delivered the following 


JupementT:—The main question in the Second Appeal is whether the rights of the 
plaintiff under the suit mortgage had been extinguished by merger thereof with 
those rights of his as a purchaser of the equity of redemption. ‘The plaintiff, who 
is the first respondent in the Second Appeal, obtained a mortgage, dated August 4, 
1952, executed by defendants 1 and 2, to secure a loan of Rs. 400. On April 27, 
1953, the mortgagors sold the equity of redemption to the plaintiff in consideration 
of a sum of Rs. 200 with a stipulation for reconveyance in their favour for the same 
price within a stated time. The mortgagors having assigned their right to have a 
re-conveyance in their favour to defendants 3 and 4, at the request of the latter, the 
plaintiff executed a re-conveyance on April 11, 1956. ‘Thereafter, the plaintiff 
brought the present suit to enforce the mortgage. The trial Court negatived the 
plea of defendants 3 and 4 that the mortgage had become extinguished by merger, 
and decreed the suit, granting a preliminary decree. ‘The lower appellate Court, 
on appeal by defendants 3 and 4, agreed with that conclusion, but, on a different 
ground, namely, that the transaction, dated April 27, 1953, was a mortgage by 
conditional sale. Defendants 3 and 4 have, therefore, come to this Court in 
Second Appeal. 


It is not disputed that, but for the stipulation in the sale-deed, dated April 27 
1953, there would have been by reason of that transaction, a merger of the rights 
of the mortgagee with those of his as a purchaser of the equity of redemption from 
defendants 1 and 2. But the contention on behalf of the appellants is that the pre- 
sence of that stipulation did not make any difference, in such a case merger is the 
rule, and that non-merger should be confined to the cases covered by the amended 
section 101 of the Transfer of Property Act. I cannot accept this view as sound. 
It is, no doubt, true that under section 101 as it stood before the amendment, merger 
appeared to be the rule, subject to certain exceptions embodied in the section. 
But, after the amendment it seems to me that there is no statutory rule of merger 
which was based upon the English Common Law. Where a mortgagee acquires 
the equity of redemption, normally there may be a merger of the rights. This is on 
the principle that a smaller interest is absorbed in the bigger. But there may be 
circumstances which indicate an intention that the two rights should be kept apart. 
One such instance is what is embodied by the amended section 101. In my opinion 
that section is not'exhaustive. In a case covered by section 101, as amended, the 
law directs that there shall not be a merger. In other cases, it seems to me that 
the question whether there is a merger, will be a matter of intention depending 
upon the facts and circumstances of each case. 


In this case, the stipulation for re-conveyance clearly pointed to an intention 
against merger, because non-merger would, in the circumstances, be to the benefit 
of the mortgagee. Ifa merger is taken to have resulted, while the mortgagee would 
be obliged to re-convey in accordance with the agreement, he would find that he 
had lost his right under the mortgage. ‘That could not obviously be the intention 


of the mortgagee. I consider, therefore, that the trial Court was right in holding 
that there was no merger in this case, 


As I said, the lower appellate Court thought that the sale-deed, dated April 
27, 1953, was in the nature of a mortgage by conditional sale. That view is 
‘wrong, because the transaction did not comply with the Proviso to section 58 (c) of 
the Transfer of Property Act. There was some argument that the re-conveyance 
from the plaintiff was of the entire rights in the property. I find from the terms 
of the documents no justification for upholding the contention. The sale of equity 
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of redemption by defendants 3 and 4 was for a similar amount. Apart from that, 
the sale-deed itself, dated April 11, 1956, is clear enough to show that what was 
conveyed thereunder was only the equity of redemption, and not the entire property. 


The next contention urged by the appellants relates to interest. It was said 
that the plaintiff having been put in possession pursuant to the sale-deed, dated 
April 27, 1953, be would not be entitled to interest on the mortgage for the period 
during which he was in possession of the property. It seems to me that there is 
force in the contention. The mortgagee, who is not entitled to possession under 
the terms of the mortgage, would clearly be accountable for the profits from the 
property during the time he was in possession thereof as a purchaser of the equity 
of redemption. It is stated that, on re-conveyance by the plaintiff, possession 
had been delivered to defendants 3 and 4. I hold, therefore, that the plaintiff will 
not be entitled to interest on the amount due under the mortgage for the period 
from April 27, 1953 to April 11, 1956. 

Subject to the modification contained in the preceding paragraph the Second 
Appeal fails, and is dismissed with costs. Time for payment, four months. 

V.S. —_—~_—_ Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE VEERASWAMI. 
Appu Gounder .. Appellant* 
J. l 

Munuswami Kone and others .. Respondents. 

Evidence Act (I of 1872), section 116—Mortgagor and mortgagee—Denial of tith—Estoppel. 

It is well-established that a mortgagee who has been put in possession by the mortgagor pursuant 
to a mortgage is estopped so long as that relationship continues between them from denying the mortga- 


gor’s title to the property. That rule prevents the mortgagee from disputing the title of the mortgagor 
and its application cannot be avoided by going into the very question and finding that the mortgagor 


had no title on the date of the execution of the mortgage. 

Appeal against the Decree of the Court of the see pence pai of Vellore 
in Appeal Suit No. 226 of 1957, respectively preferred against Decree of the 
Court of the District Munsif of Tiruvannamalai in O.S. Nos. 289 and 492 of 1955, 
respectively. 

A. Seshachari and A. Srinivasan, for Appellant. 

T.V: Balakrishnan, for Respondents 1 and 2. 


` The Court delivered the following a 

Jupement.—These Second Appeals by the defendant arise out of two suits. 
O.S. No. 289 of 1955 was to recover a certain sum of money with interest said to be 
due on a usufructuary mortgage, dated July 10, 1948, executed by the defendant. 
O.S. No. 492 of 1955 was for a declaration of the respondent’s title to the suit pro- 
perty and injunction restraining the appellant from interfering with his possession 
thereof. The circumstances in which the suits were brought were these. Originally 
the property admittedly belonged to the appellant. In execution ofa small cause 
decree obtained against him the assignee-~decree-holder one Krishnaswami Iyer 
purchased the suit property and obtained a sale certificate in his favour, dated 25th 
August, 1941. On roth July, 1948, under the terms of an arrangement under 
Exhibit B-3 which is styled as an unregistered release deed executed by Krishnaswami 
Iyer in favour of the appellant the former relinquished his interest in the property in 
favour of the latter for consideration. On the same date, i.e., roth July, 1948, the 
appellant executed the usufructuary mortgage which is the subject-matter of O.S. 
No. 289 of 1955. On July 12, 1951, the. respondent obtained a sale of the property 
from Krishnaswamy Iyer presumably in the view that Exhibit B-3 was ineffective 
as a conveyance in favour of the defendant. On the strength of the sale-deed so 





* S.A. Nos. 348 and 349 of 1959. | aan ae ties a 
15 usa, 1882, : 
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‘obtained by him from Krishnaswami Iyer, the respondent sued for a declaration of 
his title to the suit property and for an injunction in O.S. No. 492 of 1955. He also 
instituted O.S. No. 289 of 1955 for recovery of the money advanced under the usu- 
fructuary mortgage on the ground of failure of consideration because according to 
the respondent, the appellant had no title to the property. Both the suits were 
tried together and were disposed of by a common judgment. The trial Court 
decreed O.S. No. 289 of 1955 by directing the appellant to pay the respondent the 
sum of Rs. 800 with interest at the rate of 51 per cent. per annum from the date of the 
plaint to the date of payment. O.S. No. 492 of 1955 was, however, dismissed on a 
finding that Exhibit B-3 had conveyed title to the property to the appellant. The 
respondent preferred appeals against both the decrees. The lower appellate Court 
was of the opinion that Exhibit B-3, inasmuch as it was not registered was not valid 
as a conveyance of the suit property in favour of the appellant and.that by virtue of 
the sale-deed executed by Krishnaswami Iyer in favour of the respondent the latter 
had title to the suit property. It was also of the view on the strength of a decision of 
Krishnaswamy Naidu, J.,in Arumuga Thevar v. Chella Lkevar+, that the respondent was 
not estopped from denying the title of the appellant. In the result, the lower appel- 
late ‘Court allowed the appeal arising out of O.S. No. 492 of 1955 and decreed the 
same. As regards the appeal arising out of the other suit, the lower appellate Court 
on the basis of an endorsement of consent made by the respondent directed that he 
would be entitled to interest on the amount decreed only from the date of the trial 
Court’s decree. It is against these decrees the defendant has come up to this Court 
in Second Appeals. 


So far as Second Appeal No. 348 of 1959, which arises out of O.S. No: 289 of 
1955, is concerned, it is convenient to dispose of it first. The only question in this 
appeal pertains to the interest allowed by the lower appellate Court as aforesaid. 
The contention on behalf of the appellant is that inasmuch as the respondent is in 
Possession of the property he cannot be allowed any interest for the period of his 
possession. I think there is force in this contention. Both the Courts below have 
found that the respondent was put in possession by the appellant pursuant to the 
usufructuary mortgage. It is but right that although the respondent is entitled to a 
decree, as has been held by the Courts below to recover the money due under the 
mortgage on the basis of the personal covenant contained therein, as he continues 
to be in possession, so long he will not be entitled to interest on the amount decreed. 
S.A. No. 348 of 1959 is allowed to that extent and.in other respects -it will stand 


In S.A. No: 349 of 1959, the. main question is whether the respondent was not 
estopped from denying the title of the appellant so long as the relationship of mortga~ 
gor and mortgagee continued as between themselves. It is well established that a 
mortgagee who has been put in possession by the mortgagor pursuant to a mortgage 
1s estopped so long as that relationship continues between them from denying the 
mortgagor's title to the property. The lower appellate Court was well aware of 

is. But it considered that in the circumstances the rule of estoppel was not 
applicable to it. This is what the lower appellate Court stated : 


“ The general rule is that the mortgagee cannot deny the right of the mortgagor but in extraordi- 
nary circumstances it can be done and authority if need be, can be found in Arumuga Thevar v. Chella 
Thevar*, ‘The said ruling would provide an effective answer to the contentions raised by the respondent 
and it would set the matter atrest. In this case the events that have happened subsequently do not 
warrant the application of the doctrine of est pel. On the date of the execution of the othi deed the 
respondent had no title to the properties ae if in spite of that he had deemed it fit to execute it he 
cannot rely upon it to non-suit the appellant.” 


It seems to me that the lower appellate Court was in error in thinking that the said 
decision of this Court has any application to the facts of this case. In Arumugha 
Thevar v. Chella Thevar1, the mortgagor himself admitted that he had no title, that 
he was only a lessee and that the title was with his sister. In view of this admission 
Krishnaswamy Naidu, J., held that the rule of estoppel generally applicable to a 
a eea aa 


I. (1955) 2 M.L,J. 14 
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mortgagor would not hold good. In this case there is no such admission. In fact 
it was the case of the defendant that he was entitled to the suit property by virtue of 
Exhibit B-3, The trial Court upheld that contention, though the lower appellate 
Court took a different view. Clearly, therefore, that decision does not help the res- 
pondent. Nor is the lower appellate Court right i in its view that because on the date 
of the execution of the othi deed the respondent had no title to the properties, he 
could not, therefore, rely upon it to non-suit the appellant. ‘This is obviously a 
wrong approach. Iti is only where the moritgagor’s title is in doubt that there is any 
scope at all for invoking the aid of the rule of estoppel. That rule prevents the 
mortgagee from disputing the title of the mortgagor and its application cannot be 
avoided by going into the very question and finding that the mortgagor had no 
title on the date of the execution of the mortgage. 


The result is, the judgment and decree of the lower appellate Court are set aside 
and S.A. No. 349 of 1959 is allowed. The decree of the trial Court is restored. The 
appellant will have his costs in S.A. No. 349 of 1959. ‘There will be no order as to 
costs in the other Second Appeal. No leave. 


V.S. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice ANANTANARAYANAN. 


The State of Madras represented by the Collector 
of Ramanathapuram at Madurai .. Appellant * 


v. 
A. Chockalingam Chettiar .. Respondent. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948) (as amended by Act XLIV of 
1956), sections 1 (3) and (4) and 20—Scope and effect of—Village notified as under-tenure estate—Hamlst 
Sorming part of notified village held under grant of permanent cowle by landholder—If vests in Government— 
Rights of — If saved by section 20—Amendment Act of 1926, section g—E fect and operation of. 

When the Government notifies a village under Madras Act (XX VI of 1948) as an under tenur® 
estate, the notification applies to every part within the geographical limits of the notified village and a 
hamlet formin part of the village vests in the Government, by virtue of the provisions of the Act, 
particularly, of section 1 (3) read with section 3 (2) of the Madras Esta tes Land Act. 


Where a darmila inam relates to a fraction of a village, it retains its character as h tt of the estate 
in the hands of the inamdar and when the estate is notified under section 1 BBA e Act, the inam 
vests in the State under section 3 (b) of the Act; and under section g (c) all tsand een created 
before the notified date cease and are determined as against the Government 

Srinivasa Pea ee State of Madras, (1956) S.C.J. 89 : (1956) 7 1 M.L.J. (S. G.) 63 : (1955) 2 S.G.R. 

illai v. Krishna Joshi, (1958) I Med 2733 kaks hmipathy Nayakar v. State of Madras, 
r959) 2 M.LJ. 254 : I.L.R. (1959) Mad. 915, reli À 

Though section 20 of the Act, as it originally a m provide for the recognition by Govern 
ment of all rights created by the landholder in lands, by way of lease or otherwise, prior to the sa 
-of the notification, the section as amended by Act (XLIV of 1956) does not save the ri aes of a grantee of 
a permanent cowls from landholder. Only rights in mines or minerals, quarries, feie or ferries are 
expressly saved. Since the section has been given retrospective effect—it being laid-down by section 
‘9 of the amending Act that the section must be deemed to have come into force on 1gth April, 1949 
—a permanent cowledar cannot claim protection by virtue of the original provisions of section 20. 

Venkatachalam v. Bombay Dyeing & Manufacturing Co., Ltd., (1958 S.C.J. 1054 : (1958) 2 M.L, 
4S.C.) 182 : (1958) 2 An. W.R. (S. a 182 ; Commissioner of Income-tax elhi v. Tea ingh, (1959) S. 
425 : (1959) 1 M.L.J. (S.G.) 154: 1959) 1 An.W.R. (S.C.) 154, referred to. 

Appeal against the Decree of the Court of the Subordinate Judge of Devakotta1, 


an O.S. No. 35 of 1954. 
R. Ramamuriht Ayyar, for Appellant. 
A, Sundaram Ayyar, for Respondent. 
The Court delivered the following 


JupementT.—This appeal is preferred by the State of Madras (represented by . 
the Collector of T e at Madurai) who was the defendant in the Court 
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below. ‘The facts are simple. Kovilangundu, a hamlet of Koothalur village, was 
` „notified and taken over by Government under Act (XXVI of 1948), (The Madras 
Estates (Abolition and Conversion into Ryotwari Act) in September, 1949. The 
plaintiff in the lower Court was a perpetual cowledar of this village, by virtue of a 

erpetual cowle or lease obtained by his paternal grand-father from Rani Kathama 
Nachiar of Sivaganga on 14th May, 1874, on an annual cash rent of Rs. 164-4-0 
besides cesses. But the ancestors of the plaintiff reclaimed the waste lands of this 
hamlet and brought them under cultivation, and he and his successors were granted. 
Patta No. 122 by the Zamindar. The contentions of the plaintiff in suit were these : 
(1) the action of the Government in applying the provisions of Act (XXVI of 1948) 
to Kovilangundu is illegal and wlira vires, since this is not a ‘ village ° under the Madras. 
Estates Land Act, (2) the plaintiff is a ryot and the persons cultivating the lands are. 
his under-tenants. Hence the Government ought not to apply the provisions of the 
Rent Reduction Act (XXX of 1947) to those cultivators, or to the portions culti- 
vated by them, (3) the collection of rents or theerwa by the Government from faslis 
1360 to 1365 is, hence, only as a trustee for the plaintiff, or can only be construed as 
such. The Government are liable to render an account to the plaintiff for the collec- 
tions so made, (4) the rights of the plaintiff, in any event, are protected under section 
20 of Madras Act (XXVI of 1948). 


The learned Subordinate Judge decreed the suit, and the Government appeal. 


Certain grounds may be dealt with immediately, and quite briefly, since it is 
very clear that the learned Subordinate Judge misdirected himself upon the question- 
of law relating to the first ground. 


The notification by the Government of Koothalur as an under-tenure estate, 
under Act (XXVI of 1948) applied to the village of Kovilangundu, which formed part 
of the village of Koothalur. ‘The notification hence applied to any part within the 
geographical limits of the notified village, such as this hamlet : See Srinivasa Iyengar ve 
State of Madras}, It is sufficient here to observe that under section I, sub-section (3) 
of Madras Act (XXVI of 1948), the Act is applicable to all estates as defined in 
section 3, clause (2), of the Madras Estates Land Act, with an exception concerning: 
inam villages, which is not now relevant. Under section 3 (b) of the Act, the entire 
estate stands transferred to the Government and vests in them, by virtue of the notifi- 
cation; and under section 3 (c) of the Act : 


“ all rights and interests created in or over the estate before the notified date by the principal or- 
e.” 


any other landholder, shall as against the Government cease and determin 


Consequently, the notification does vest this hamlet of Kovila du, which is part 
of the village of Koothalur, in the Government, by virtue of the provisions of Act. 
(XXVI of 1948), particularly of section 1 (3) read with section 3 (2) of the Madras, 
Estates Land Act. This proposition is indisputable, and it has not been seriously 

challenged before me. In paragraph 7 of his judgment, the learned Subordinate 
Judge appears to think that the notification under Act (XXVI of 1948) will not apply 
to this hamlet, and herein he is clearly inerror. The decision in Srinivasa Ayyangar v. 

State of Madras’, which the learned Subordinate Judge refers to, really held, inter 
alia that when the darmila inam relates to a fraction of a village, it retains its character 

as a part of the estate in the hands of the inamdar, and that when the estate is notified 

under section 1 (4) of Act (XXVI of 1948), the inam will vest in the State under- 
section 3 (b) of the Act. Consequently, there is no difficulty in concluding that the 

notification did apply to this hamlet. The plaintiff in the lower Court cannot 

plead that the hamlet does not vest in the Government for the purpose of’ 
introduction of ryotwari settlement in such estates, which is the declared object of 

Madras Act (XXVI of 1948) (Vide the Preamble) unless he is able to show that his 

rights are saved or exempted by virtue of section 20 of the Act, or of some other 

provision of law. 


The matter of collection of theerwa by the Government from cultivators under- 
the plaintiff between Faslis 1360 to 1365 can be separately and quite simply dealt. 
eee Ee O 


I. 1956 S.C.J. 89: (1956) 1 ML.L.J. (S.C.) 63: (1955) 2 S.C.R. 907. 


I] STATE OF MADRAS V. GHOCKALINGAM CHETTIAR (Anantanarayanan, F.). 233 


with, later. We might immediately turn to the more important question whether 
any rights of the plaintiff, flowing from the permanent cowle in favour of his ancestor 
granet by the Rani, are saved by the operation of section 20 of the Act, as it originally 
stood. 


Here we must look at the scheme of the Act, and also to certain of its provisions 
in order to comprehend its purpose, and the context of section 20, either as it originally 
stood, or as it stands after amendment. I have already referred to sections 3 (b) 
and 3 (c), under which the entire estate is vested in the Government free of all encum- 
brances ; and all rights and interests created before the notified date cease, and are 
terminated as against the Government. Under section 3 (d), the Government are 
entitled to take possession of the estate and connected records, but they are not to 
dispossess any person if, prima facie, he is considered entitled to patta. That the 
effect of section 3 is to vest the entire estate in the Government including ryoti lands, 
pannai lands, buildings and every other kind of interest except as specifically saved. 
under the provisions of the Act, is a proposition beyond controversy or dispute. It 
is sufficient to refer here to the Bench decision in Marimuthu Pillar v. Krishna Foshi+ 
and Lakshmipathy Nayakar v. State of Madras*. Under section 10, the Settlement 
Officer is to decide the date of the under-tenure. Section 11 relates to the issue of 
ryotwart pattas, and sections 12, 13 and 14 concern the rights of the landholder to. 
pattas for private and other lands, and to pattas in inam estates and under-tenure 
estates. Section 15 clothes the Settlement Officer with the power to take decisions 
in respect of pattas to be issued under sections 12, 13 and 14. Section 16 concerns. 
the liability of the landholder or the ryot entitled to patta, as the case may be, for 
assessment of land revenue. Section 21 relates to survey and settlement, and section 
22 to the mode in which the ryotwari settlement is to be effected. Section 23 lays 
down the procedure for the determination of land revenue before ryotwari settlement 
is brought into force. 


Section 20, as it originally stood, did provide for the recognition by Government 
of all rights created by a landholder in lands, by way of lease or otherwise, prior to 
the date of notification. The learned Subordinate Judge observed, in paragraph 14 
of his judgment, that, whether the plaintiff in the lower Court was to be treated as 
a ryot or asa ‘ landholder ’, section 20 took away from the purview of the Act such 
leases, as in this case, and protected the rights of the plaintiff. But it is indisputable 
that section 20 has been amended, and that in its present form such rights under a 
permanent cowle are not saved. Only rights in mines or minerals, quarries, fisheries, 
or ferries are expressly saved. The amendment was introduced by section 8 of the. 
Madras Estates (Abolition and Conversion into Ryotwari) (Amendment) Act 
(Madras Act XLIV of 1956), and section g of the amending Act gives retrospective 
effect to the present section 20, by laying it down that the section must be deemed. 
to have come into force on the 19th April, 1949. Admittedly, the result of this is 
that the plaintiff in the lower Court is not protected by virtue of the original section 
20, unless the provision giving retrospective effect to the amendment can be challen- 
ged upon any ground of ultra vires, or infringement of constitutional rights. It is 
sufficient here to observe that under Article 31-A of the Constitution it is enacted. 
under clause (1) as follows : 

“ Notwithstanding anything contained in Article 13, no law providing for (a) the acquisition by 
the State of any estate or of any rights therein or the extinguishment or modification of any such rights. 
. . - shall be deemed to be void on the ground that it is inconsistent with, or takes away or abridges 
any of the rights conferred by Article 14, Article 19, or Article 31 ”’. 

The proviso merely enunciates that 

“ Where such law is a law made by the Legislature of a State,the provisions of this Article shaik 
not apply ” 
unless the specific consent of the President to the Legislation has been obtained. It 
is indisputable that this consent has been obtained in the case of Madras Act XXVL 
of 1948, and hence that the provisions of the amending Act referred to above, invest- 


I. a 1 M.L.J. 273 at 280. 915 (F.B.) 
2. (1959) 2 M.L.J. 254: I.L.R. (1959) Mad. 
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ing amended séction 20 with retrospective effect, cannot be challenged upon any 
“grounds of repugnance to the fundamental rights guaranteed under the Constitition: 

It only remains for us to survey the legal consequences of such a- retrospective 
‘effect. Is it as if the amended section has not merely to be construed as having 
‘been in existence as and from the original date, for all purposes, but also that acts 
-of either party which might have occurred in consequence of the original state of 
rights, are to be construed as simply not having occurred at all? For instance, if 
-we suppose that the Collector of the district had either collected rent from the plaintiff 
in the lower Court upon the basis of the permanent cowle of 1874, recognising Govern- 
ment as bound by those terms, or made an acknowledgment to that effect in writing; 
which might very well be the case, should we take it that Government are not bound 
by either the admission or by any implied contract, and that Government are not 
even bound to compensate a party like the plaintiff in the Court below, for injury 
sustained by this retrospective amendment of the law ? However repugnant it might 
be to the normal and settled notions of rights which a Court is likely to possess, 
either by virtue of the fundamental concepts of common law, or even the previously 
enacted law of property and vested rights, the answer seems to be that Government 
are not bound. I think it is sufficient, in this context, to refer to two decisions of 
the Supreme Court. The first is the decision in Commissioner of Income-tax, Delhi v. 
Teja Singh, the second is Venkatachalam v. Bombay Dyeing and Manufacturing Co. Lid.?. 
Both these decisions are concerned with legal fictions, and both cite and approve 
the observations of Lord Asquith in East End Dwellings Co. Lid. v. Finsbury Borough 
Council’. i 

“ Ifyou are bidden to treat an imaginary state of affaris as real, mn must surely, unless prohibited 
from doing so, also imagine as real the consequences and incidents which, if the putative state of affairs 
had in fact existed, must inevitably have flowed from or accompanied it......... The statute says that 
you must imagine a certain state of affairs ; it does not say that having done so, you must cause or per- 
mit your imagination to boggle when it comes to the inevitable corollaries of that state of affairs.” 
In the light of that decision, Gajendragadkar, J. actually observes age 7II): 

“ Prima facie it may appear somewhat strange that an order which was good and valid when it was 
made, should be treated as patently invalid and wrong by virtue of the retrospective operation of the 
Amendment Act. But such a t is necessarily involved in the legal fiction about the retrospective 
“operation of the Amendment Act.” . 
Under those circumstances, it seems to be irrefutable that no rights of the plaintiff 
in the Court below are saved by section 20 of the Act, that this village vested in 
the Government by virtue of the notification under the provisions of Madras Act 
XXVI of 1948, and that all such rights created prior to the notification, such as 
the rights under the permanent cowle of 1874, ceased and determined as against 
the Government. r 

The further question is a very simple one, and neeed not detain us long. From 
all the data that have been placed before me, the Government appear to have been 
prima facie justified in treating the plaintiff as a ‘ ryot’ and not as a ‘ Jandholder’. 
‘The Government appear to have collected theerwa from the plaintiff, in fasli 1 359 
but from fasli 1360 onwards they have admittedly collected theerwa from persons 
cultivating under the plaintiff who seem to have advanced claims to kudiwaram 
rights. I may here notice that the scheme of the Act with reference to sections 
II (ryotwari patta), 16 (assessment), 22 (settlement), etc. was also dealt with by 
Rajagopala Ayyangar, J. in his unreported judgment in C.M.P. Nos. 5156 
and 5163 of 1951, from which decision a Writ Appeal was filed, which 
was dismissed by the learned Chief Justice and Panchapakesa Ayyar, J. in 
W.A. No. 83 of 1954. It is sufficint for me to observe that there can 
really be no question of accounting, nor any question ofa trust by implication, 
and that the decree of the lower Court must be vacated in this respect 
also. The real question is whether the plaintiff in the Court below is alone 
entitled to ryotwari patta for the entire area of the hamlet, or whether other 
persons cultivating under him are also entitled to pattas in respect of areas in their 
actual occupation. Here, I think that the learned Subordinate Judge has not 
a i U 


I. (1959 S.C.J. 425 : (1959) 1 M.L.J.. (S.C.) 182 : (1958) 2 An.W.R. (S.C.) 182 : (1959) 
4: (959) 1 An.W.R. (S.C.) 154. 5.C.R. 703. . i 
2. (1958) 5.G.J. 1054 : (1958) 2 M.L.J. (S.C.) 3- L.R. (1952) A.C. 109 (132). 
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rightly appreciated the situation or the position of law, as laid down in Tallaparagada 
Subba Rao v. Gopisetti Narayanaswami Naidu Garut. Certainly there can only be one 
‘ryot’ in respect of a particular holding, but where, as in this case, the settlement 
itself is to take place, or is proceeding, we cannot make any assumption that this 
hamlet or area must be treated as only one holding, or that it must be treated 
as constituted of a number of holdings for which separate pattas must issue. That 
entirely depends upon the particular facts, and it is sufficient to notice that, under 
section 23, there is specific procedure for the determination of land revenue before 
the ryotwari settlement is actually brought into force. As the learned Government 
Pleader claims, Madras Act XXVI of 1948 and the rules framed thereunder 
constitute a complete scheme for the determination of all such questions in estates 
taken over, as a process of settlement. Such decisions can only be taken in the 
presence of all the parties affected, including the so-called under-tenants of the 
plaintiff, from whom Government have actually collected theerwa during the con- 
cerned faslis. The plaintiff (respondent) may certainly apply to the proper autho- 
rities for determination of this question, claiming ryotwari patta for the entire 
area, if he so desires, and the matter should be properly determined by the relevant 
authorities in the presence of all the parties. The learned Government Pleader 
claims that there is a hierarchy of authorities provided, so, that the decisions can be 
canvassed before the appropriate Officers or Tribunals. After the status of the 
plaintiff (respondent) and the so-called under-tenants has been determined by such 
decisions, consequential decisions can be taken about the treatment of the collec- 
tions during the prior fasits. 


With these observations, the appeal is allowed, setting aside the judgment 
and decree of the lower Court. The parties will bear their own costs. 


P.R.N. — Appeal allowed. Decree seta side’ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(SPECIAL ORIGINAL JURISDICTION). 
PRESENT :—MR. JUSTICE SRINIVASAN. 


Vadivelu Padayachi ..  Petttioner* 
v. 


'Sanjeevi Padayachi and another .. Respondents. 


Madras Panchayats Act (XXXV of 1958)—Sections 12 and 36—Madras Panchayat Union Councils 
(Special Provisions for First Constitution) Act (XVII of 1960), section 2—Panchayat Union first constituted— 
E ate for election of Chairman and Vice-Chaiman fof the Panchayat Union Counctl—Vice-President, 
performing the functions of the President on the death of the President on the notified date—If can exercise us 
vote—Result of the election—If materially affected. 


Under section 2 of the Madras Panchayats Act (1958) in the case of the Panchayat Union 
Council constituted ‘for the first time, the Presidents of the various component Panchayats who 
-were holding office as such Presidents on the notified date were to be members of the first Panchayat 
Councils who would form the electorate for the election of the Chairman and Vice-Chairman of the 
Panchayat Union Council. Where on the death of the President of a component union, the Vice- 
President is discharging the functions of the President the Vice-President cannot take part in the 
election to choose the Chairman and Vice-Chairman of the Panchayat Union Council There is 
considerable difference between holding office as President and exercising the functions of President. 
‘The expression ‘holding office as such President’ in section 2 of Act XVII of 1960 emphasised the 
real character of the office held and not of the mere functions that happened to be discharged by 
“any person. The explanation to Rule g contained in the Schedule IV to Act XXXKV of 1958 only 
-emphasises the above construction. 


A total of 38 votes were recorded for both the candidates, each polling 19. There is no doubt 
that but for the acceptance of the improper vote of the member who was only discharging the functions 
‘of a President and not a President on the notified date, the result of the election would have been 
perfectly clear and would have displayed the will of the electorate in a decisive manner. The accep- 
‘tance of the improper vote has resulted in the position that it is no longer the result of an election by e f 
one but a choice by the casting of lots. This is sufficient to materially affect the result of the 

ection. 





l : I. (1916) 31 M.L.J. 339. Ist December, 1961. 
* W.P. No. 286 of 1961. (10th Agrahayana, 1883, Saka). 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records in O.P. No. 64 of 
1960 on the file of the District Munsif of Cuddalore (Election Court) and quash 
the order dated 20th February, 1961 and made therein. 


T.S. Kuppuswami Iyer, for Petitioner. 
M. Natesan, for 1st Respondent. 
The Additional Government Pleader (M. M. Ismail) on behalf of the State. 


The Court made the following 


ORDER :—This is a petition under Article 226 seeking to have the order of the 
District Munsif’s Court (Election Court) Cuddalore, made in O.P. No. 64 of 1960 
before it, brought up and quashed. 


Under section 7 of Act XXXV of 1958, provision was made for the constitution 
of Panchayat Unions. Section 11 provided that a Panchayat Union Council shall 
be constituted for each Panchayat Union with effect from such date as may be 
specified in the notification issued in that behalf by the Government. ‘The Panrutt 
Panchayat Union was so constituted by a notification made on 2nd October, 
1960. Under section 12 of the Act, every Panchayat, being a component part ofa 
Panchayat Union, shall elect one person from among its members to the Panchayat 
Union Council. The persons so elected are to be members of the Panchayat Union 
Council and these members have to elect in accordance with section 36 of the Act 
a Chairman and a Vice-Chairman for the Panchayat Union Council. Act XXXV 
of 1958 came into force on the goth January, 1959, and in so far as reconstitution 
of the Panchayats and the first constitution of the Panchayat Union Council are 
concerned, section 190 of the Act enacted some transitional provisions laid down 
in Schedule IV to the Act. These rules provide that the members of the Panchayat 
holding office on the date of the notification under section 11 (1) of the Act constitut- 
ing the Panchayat Union Council shall be deemed to be the elected members of the 
Panchayat under the New Act, that is, Act XXXV of 1958. Rule 8 further pro- 
vided that the President and the Vice-President of a Panchayat holding office on 
such date shall, subject to the provisions of the Act, continue to hold office as such 
President or Vice-President, subject to the further conditions laid down in rule 5. 


For the first Panchayat Union to be constituted, the Government enacted Act 
XVII of 1960 which contains special provisions in that regard. While section 12. 
and section 36 of Act XX XV of 1958 contemplated the election of members by the: 
constituent Panchayats to the Panchayat Union Council and the election by these 
members of a Chairman and Vice-Chairman of the Panchayat Union Council, 
section 2 of Act XVII of 1960 provided that in the case of a Panchayat Union 
Council constituted for any Panchayat Union for the first time, the membership 
of such Panchayat Union Council shall consist of the Presidents of the Panchayats 
in the Panchayat Union “who, on the date specified in the notification issued 
under sub-section (1) of section 11 of the said Act constituting the Panchayat Union 
Council, are holding office as such Presidents” so that the Presidents of the various 
component Panchayats who were holding office as such Presidents on the notified 
date were to be members of the first Panchayat Union Councils, who would form 
the electorate for the election of the Chairman and the Vice-Chairman of the 
Panchayat Union Council. 


As has been stated, the Panruti Panchayat Union Council was constituted on 
2nd October, 1960. One of the constituent Panchayats is the Sirugramam Village 
Panchayat. The President of this Panchayat had died on 22nd September, 1960. 
By 2nd October, 1960, the notified date, there had been no election to the office 
of President of this Panchayat which had fallen vacant by reason of the death of the 
President. Chinnathambi Padayachi who was the Vice-President was exercising 
the functions of the President on the notified date. It appears also that an election 
or the office of President of Sirugramam Panchayat was held and Chinnathambi 
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Padayachi was elected as President of that Panchayat on roth October, 1960. The 
election of the Chairman of the Panruti Panchayat Union Council was held on 
12th October, 1960, and at this election, Chinnathambi Padayachi purported to 
exercise his franchise as a member of the Panchayat Union Council. The competing 
candidates for the office of the Chairman of the Council were the petitioner and 
the first respondent. Each of them polled 19 votes with the result that the final 
choice for the election of the Chairman had to be made by the casting of lots. 
As a result of the casting of lots, the petitioner was chosen as the Chairman. 


Thereupon, the 1st respondent filed an election petition O.P. No. 64 of 1960 
before the District Munsif, Cuddalore, challenging the election. He claimed that 
Chinnathambi Padayachi was not holding office as the President of Sirugramam 
Panchayat on 2nd October, 1960, and that the acceptance of his vote at the elec- 
tion of the Chairman of the Panruti Panchayat Union Council amounted to an 
improper reception of a vote. He also claimed that Chinnathambi voted for the 
petitioner and that but for the acceptance of his vote, he, the respondent would 
have been elected as Chairman. The learned District Munsif examined the question 
and held that Chinnathambi was not holding office as President of Sirugramam 
Panchayat on the relevant date, that, is, 2nd October, 1960, and that he was 
therefore not competent to figure as member of the Panchayat Union Council at 
the election of the Chairman. The learned District Munsif went further and held 
that the evidence was sufficient to establish that the acceptance of the vote of Chinna- 
thambi Padayachi had materially affected the result of the election. He accordingly 
set aside the election and ordered a fresh election to be held for the Chairmanship 
of the Panchayat Union Council. 


It is in these circumstances that the petitioner who had succeeded in the elec- 
tion has filed the present petition seeking to have the order of the Election Court 
quashed. 

Section 2 of the Act XVII of 1960 clearly stipulates that the members of the 
Panchayat Union Council shall consist of the Presidents of the component Pan- 
chayats who hold office as such Presidents on the date specified, that is, on 2nd 
October, 1960 in the present case. If Chimnathambi was not holding office as 
President on the date, he could not have functioned as a member of the Panchayat 
Union Council at the election of the Chairman of the Union and the recording of 
his vote would accordingly amount to the improper acceptance of vote. I may at once 
state that the election of Chinnathambi as the President of Sirugramam Panchayat 
on 10th October, 1960 has no effect whatsover and would not amount to his holding 
of office as President on and October, 1960. The first question is therefore 
whether Chinnathambi, who was the Vice-President of Sirugramam Panchayat, 
and who under the provisions of the Act was exercising the functions of the Presi- 
dent in the vacancy caused by the death of the President of that Panchayat, can be 
said to be holding office as such President. 

. On a careful examination of the relevant provisions of the Act, it seems to me 
that Chinnathambi cannot be held to be holding office as President of the Panchayat 
till the date of his actual election which took place on roth October, 1960; that is 
to say, he was not holding office as President of the Panchayat on the notified date, 
that is, 2nd October, 1960. Under the Act, ‘ President’ means the President 
of the Panchayat. Section 29 of Act XX XV of 1958 provides for a President and a 
Vice-President. A Vice-President as such has not been defined in the Act. The 
President ceases to hold office as such on the expiry of his term of office as member 
or on his otherwise ceasing to be a member. Section 33 of the Act sets out the func- 
tions of the President. Section 34 deals with the devolution and delegation of the 
President’s functions and filling up of vacancies in the office of President. It provides 
by sub-section (1), 


“© When the office ot President is vacant, the Vice-President shall exercise the functions of 
the President until a new President is declared elected and assumes office.” 
Undoubtedly, a vacancy in the office of President of Sirugramam Panchayat 
was caused when the previous President died on 22nd September, 1g60, and it 
was by virtue of section 34 (1) of the Act that Chimnathambi Padayachi 
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became competent to exercise the functions of the President. On behalf of the 
petitioner it is contended that when under the statute Chinnathambi Padayachi 
became competent to function as President, he msust be deemed to be the President 
for all purposes and that therefore on the notified date and October, 1960, he 
was holding office as President. It seems to me that there is considerable difference 
between holding office as President and exercising the functions of the President. 
Learned counsel for the petitioner has relied upon Public Prosecutor v. Narayanaswami 
That was a case where the question‘arose whether a Temporary President of a Pan- 
chayat appointed under section 25 (3) of Act X of 1950 was competent to file a 
complaint under section 103 of that Act. ‘The learned Judge came to the conclusion. 
that under the provisions of that Act, when the office of a President is vacant, the 
functions of the President devolve on a member of the Panchayat appointed by 
the Inspector in that behalf. The complainant in that case was the Temporary 
President who became empowered to exercise the functions of the President, and’ 
though he is styled Temporary President in section 25 (3) of the Act, his functions. 
are no less than those of the President. On this reasoning, the learned Judge held 
that the complaint by the Temporary President was a valid one. 

I am unable to see what help this decision affords for the determination of the 
point now in issue. The question is whether a Vice-President upon whom the 
functions of the President devolve by reason of section 34 (1) of the Act can be 
described as President holding office as such. The above decision does not touch 
upon this point. The person who by virtue of section 34 (1) exercises the functions. 
of the President is, still only the Vice-President. He holds office as Vice-President 
and it is only on the occurrence of a vacany in the office of the President that he 
becomes so empowered to exercise the functions of the President. If the intention 
of the Legislature was that a Vice-President assuming such powers shall be regarded 
as the President for all purposes, the statute would have clearly said so. But the 
expression that is used is far different and I am unable to equate the exercising of the 
functions of a President in a stated contingency as amounting to the holding of 
office of the President. 

The phrase “ as such ” came in for consideration in O’ Grady v. Wilmot?, where 
the House of Lords had to interpret the expression “ the property which does not 
pass to the executor as such.” Lord Buckmaster said : 

“ I do not think that property which passes to the executor as such is necessarily the same as. 

sae A received by the executor as executor or which he might, but for his wilful default, have 
received. Section g, sub-section (1), deals with the actual transition of the estate, and the words 
as ‘such’ are in my opinion equivalent either to the phrase ‘qua executor’ or ‘ virtue officil’, and in 
neither of these capacities does personal property subject to an exercised power by will pass to the 
executor, if it passes at all.” 
It seems to me therefore that the expression ‘ holding office as such President’ that 
occurs in section 2 of Act XVII of 1960 emphasised the real character of the office 
held and not of the mere functions that happened to be discharged by any person. 
It accordingly follows that Chinnathambi Padayachi was not a person holding 
office as President of the Sirugramam Panchayat on and October, 1960 and was 
not competent to take part in the proceedings for the election of Chairman of the 
Panruti Panchayat Union Council on 12th October, 1960. The fact that Chinna- 
“thambi Padayachi happened to be elected as the President of the Sirugramam. 
Panchayat on roth October, 1960 has no relevance whatsover ; if he did not hold. 
office as President of the Panchayat on 2nd October, 1960, he ceased to have the- 
capacity to function as a member of the Panchayat Union Council. 

It is no doubt true that certain contingencies as the present one have not been. 

rovided for by the statute. It may be that in the election of the Chairman of the 
Panruti Panchayat Union Council, the Sirugramam Panchayat might have no 
representation by reason of the fact that on 2nd October, 1960 there was no President 
holding office (as such) of Sirugramam Panchayat in existence. Learned counsel 
for the petitioner has pointed to the anomaly that is created by a component part of 
the Union being unrepresented to the election of the Chairman of the Union and 
a es 
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urges that such an anomaly would be avoided if the Vice-President exercising the 

functions, of the President is also regarded as-President for purposes of the provision. 

I am unable to agree. Even in Schedule IV containing transitional provisions which. 
are also operative in so far as the first constitution of the Panchayat Union is con— 
cerned, there is an Explanation to rule 9. Rule g deals with vacancies in the office 
of President or Vice-President which are in existence on the date of the notification. 
or which occur before the date referred to in Rule 5. The Explanation reads : 


“ For the purpose of this rule, the office of the President, Vice-President or member of a Pan-- 
chayat, to which no person had at any time prior to the said date been elected, shall be deemedfto~ 
be vacant on the said date.” 


The said date for our present purpose is 2nd October, 1960. The office of the 
President had fallen vacant prior to the said date and no election of the President had 

at any time prior to the said date been held. The Explanation accordingly lays down 

that the office of such President shall be deemed to be vacant on the said date. To- 
accept the argument of the learned counsel that an anomalous situation wil] be- 
created and Panchayats might happen to be unrepresented on the Panchayat Union. 
unless a Vice-President exercising the functions of the President is regarded as the 

President for the purpose of section 2 of Act XVII of 1960 is to run counter to the 

Explanation to Rule g contained in Schedule IV to Act XXXV of 1958. The 

Legislature was not unaware that occasions might arise when either on the said date 

or between the said date and the date of the election of the Chairman of the Union, 
vacancies in the office of Presidents of component Panchayats might occur. It was 

a situation which could not be met in all contingencies and the Legislature was- 
apparently content that such unusual situations could not be provided for with an. 
adequate remedy. To my mind, this Explanation practically emphasises the position 

that where on the said date there was a vacancy in the office of the President, the 

Vice-President exercising the functions of the President cannot be regarded as the 

President for the purpose of the section. 


This view taken by the District Munsif is correct, and there is no error of law 
which requires to be corrected. 


The next question that has been urged is that even if Chinnathambi Padayachi. 
improperly recorded his vote at the election of the Chairman of the Union, there is no 
- evidence that the improper reception of his vote materially affected the result of the 
election. Some evidence was let in before the learned District Munsif to show that 
Chinnathambi Padayachi was a partisan of the respondent and that he took part in. 
the election proceedings and that his conduct both before and after the election. 
. justified the inference that he should have voted for the petitioner. It was not how-- 
ever possible’for the learned District Munsif to come to any definite conclusion as to- 
how Chinnathambi Padayachi exercised his vote, whether in favour of the petitioner 
or the respondent.” But he took note of the fact that but for his participation, the 
result of the election would not have been a tie and that in that view, the improper: 
reception of his vote had resulted in a situation calling for the casting of lots and. 
that it could reasonably be held that it had materially affected the result of the 
election. It is this conclusion of the learned District Munsif that is attacked 
by the petitioner and it is claimed that in coming to this conclusion the learned . 
District Munsif had no material before him. 


Several cases have been cited before me. ‘The case of Vashist Narain Sharma v. 
Dev Chandra? emphasises that the onus rests upon the person challenging the election 
to prove that the wasted votes would have been distributed in such a manner as would 
have altered the result of the election and that unless the objector discharges this. 
burden, the election must be allowed to stand. That was a case where the improper 
acceptance of a nomination was in question. The difference between the first two 
candidates was 1872 votes. The votes secured by the candidate whose nomination 
was challenged as having been improperly accepted were 1983. ‘Taking over 1872 
of these votes to the second candidate and equalising the votes of the first and the 
ee a | 
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second candidates, the question arose how the extra 111 votes secured by the impro- 
per nomination were to be dealt with. Their Lordships of the Supreme Court 
observed : 


“The number of wasted votes was 111. It is impossible to accept the ipse dixit of witDesses coming 
from one side or the other to say tha all or some of the votes would have gone to the one or the 
other on some supposed or imaginary ground. The question is one of fact and has to be proved by 
positive evidence. If the petitioner is unable to adduce evidence in a case such as the present, the 
only inescapable conclusion to which the Tribunal can come is that the burden is not di 
end: that the election must stand. Such a result may operate harshly upon the petitioner secking 
to set aside the election on the ground of improper acceptance of a nomination paper, but neither 
isa Tribunal nor this Court is concerned with the inconvenience resulting from the operation of the 

aw. 

It is not necessary to refer to other cases. In the present case, a total of 38 votes were 
recorded for both the candidates, each polling 19. It is the case of only one vote that 
is in question before me, viz., that of Chinnathambi Padayachi who was not com- 
petent to vote at this election. It seems to me that the present case differs from the 
cases that have come up before Courts. ‘There is no doubt whatsoever that but for 
the acceptance of the improper vote of Chinnathambi Padayachi, the result of the 
election would have been perfectly clear and would have displayed the will of the 
electorate in a decisive manner. ‘The acceptance of the improper vote has resulted 
in this position, viz., that it is no longer the result of an election by the electorate, but 
a choice by the casting of lots. Under these circumstances, it is unnecessary to my 
mind to enquire for whom Chinnathambi Padayachi cast his vote. ‘The improper 
reception of Chinnathambi’s vote has placed the chances of a candidate for the elec- 
tion at the hazard of the casting ofa lot. ‘This tomy mind is sufficient to lead me to 
hold that the result of the election has been materially affected. 


In the view that I take, I am unable to agree with the learned counsel that there 
‘was no material on the basis of which the learned District Munsif could come to the 
conclusion that he reached. 


The result is that the rule will stand discharged and the petition dismissed with 
tosts. Counsel’s fee Rs. 150. 


V.S. —— Rule discharged. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 

PRESENT:—-Mr. S RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE ANANTA- 
NARAYANAN. 
The Film Distributors Employees Association by its 

Secretary. .. Appellant * 

Ue 


The Management of Messrs. Metro Goldwyn Mayer 
(India) Limited, Madras. and another .. Respondents. 


_Industrial Disputes Act (XIV of 1947)—Retrenchment—Decision of management—When could be inter- 
ferid with by Tribunal. 

It ig well settled law that the management of an industry has a right to determine the volume 
of its labour force consistent with its business, actual or anticipated, and its organisation. The right of 
the management to take a decision to retrench, provided it is a bona fide one and justified by the situa- 
tion in which the decision was taken, is moan upheld. The justification for retrenchment is judged 
both upon the bona fides and upon the reasonableness of the decision in the situation that confronted 
the management. When once that is upheld it is not permissible fora Labour Tribunal or Court 
to take subsequent facts into account and say that the measure of retrenchment was not really neces- 
sary. It is not open to the Tribunal to substitute its judgment for the judgment of the management. 
A management can take a decision to retrench on a scheme of re-organisation or a threatened loss. 


Appeal under Clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated 29th June, 1959 and made in the exercise of 
the Special Original Juirisdiction of the High Court in Writ Petition No. 49 of 1959 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 





* Writ Appeal No. 142 of 1959. ai Eo SPER 196. ' 
me : ' Asvina, 1883 J 


1] FILM DISTRIBUTORS EMPLOYEES’. ASSN. v..M. G. M. LTD: (Anantanarayanan, F.). 24.1 


‘calling for the records relating to the award in I.D. No. 36 of 1958 on the file of the 
industrial Tribunal at Madras and published in Fort, St. George Gazette, dated 
24th December, 1958 and to quash the same : . 


B. Kalyanasundraram, for Appellant. 

`V. Thyagarajan for N. C. Raghavachari for 1st Respondent. 

- . The Additional Government Pleader (M. M. Ismail) for State. 
'_, The Order of the Court was delivered by 


- _ Anantanarayanan, F—The Metro-Goldwyn Mayer India Limited, an Indian 
Subsidiary firm of the American Company, has its Head Office at Bombay with a 
Branch at Madras. The business of the Indian concern consists in the import of 
films produced outside India and distributing them to customers inside the country. 
‘The commission charged by the Company on the income realised by exhibitors cons- 
‘titutes its principal income. The Madras Branch employed seventeen persons, 
mainly as Bevel personnel, in.the eight sections of its office. With effect from goth 
September, 1957, eight of the employees were given notice of retrenchment, the 
‘grounds being the extraordinary state of affairs resulting from a sharp increase in 
Customs Duty of films, drastic import restrictions, and loss experienced in conse- 
quence. Seven of these retrenched persons, with the exception of one Miss. Jaya- 
lakshmi, represented their giievances to the Secretary of the Film Distributors 
Employees’ Association, which, in turn led to an Industrial Dispute referred by 
the Government to the Industrial Tribunal, Madras, for adjudication. 
In an-elaborate order, the Tribunal held that the retrenchment of the seven 
persons: was not justified, and directed that they should be reinstated with a half of 
their back wages. The company then filed W.P. No. 49 of 1959 for the issue of a 
"writ of certiorari quashing the Award of the Tribunal. This Petition was allowed by 
Balakrishna Ayyar, J., except in certain respects which we shall presently indicate. 
The appeal before us is by the concerned employees, against the order of the learned 
Judge. l l l 
- A certain area of the dispute is not now before us, since the learned Judge 
{Balakrishna Ayyar, J.) confirmed the order of the Industrial Tribunal in that respect. 
it was alleged by the workers that, even upon the assumption that the measure of 
retrenchment was justified, persons had not been retrenched upon the rule of “ last 
to come, first to go” , which principle finds expression in section 2 5-G.of the Indus- 
trial Disputes Act. The matter was dealt with very elaborately by the Industrial 
‘Tribunal, which found that the principle had been contravened, and gave directions 
‘Accordingly. The learned Judge (Balakrishna Ayyar,.J.) observed that he did not 
find it necessary to differ from the Tribunal in its view that the order of juniority 
had been departed from in the cases of the clerks Easwaran, Mani Ayyar, Srinivasan 
and Bart. The learned Judge directed the management to revise the list of those 
to be-retrenched, in the order of juniority indicated by the Tribunal. Hence, this 
may be excluded from the purview of our consideration. 


Another preliminary ground is also sought to be raised on behalf of the appellants 
that of jurisdiction, but it is fairly obvious that this cannot be dealt with abstractly, 
‘divorced from the particulars of the cause. It is no doubt true that, as observed by 
the Supreme Court in F. K. Iron & Steel Co. v. Mazdoor Union}, approving the dicta 
in Western India Automobiles Association v. Industrial Tribunal, Bombay? : 

“ Adjudication does not mean adjudication according to the strict law of Master and 
Servant. . . . . ^. a an Adjudicator’s award may contain proyisions for settlement of a 
dispute which no Court could order if it-was bound by ordinary law ”’. 

‘Recently, in the Bench decision of this Court in A.R. Varma v. Mettur Indust ies Limited, 
‘observations have also been made to the offect that, in an Industrial Dispute, 


“the matter is no longer confined to the lımits of contractual rights, but other considerations 


shaving a larger bearing upon industrial relations and industrial peace come into play ”. 


f. 
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But the point is that the jurisdiction of the Court to interfere, under Article 226 of 
Constitution, has necessarily te be related to the particulars of the justification for- 
the interference, as arising from the facts. Even with respect to Industrial Tribunals, 
and however broadly conceived their socpe and functions might be, 

“ their powers are derived from the statute that creates them, and they have to function within 
the limits imposed there ”. Bharat Bank Limited v. Employees of Bharat Bank”. 
What Balakrishna Ayyar, J., found in the present case was that the order 
of the Industrial Tribunal holding that this retrenchment was unjustified, 
though repeatedly affirming the bona fides of the management, was vitiated. 
by a fundamental error. ‘The Industrial Tribunal substituted its own finding 
upon the justification for retrenchment, particularly as influenced or governed 
by the turn of events subsequent to the decision, for the judgment of 
the management at the time it took its decision, and how far that judgment could 
be held proper upon facts and apprehensions as then existent. There was also a 
further error, consequent upon this error in perspective, that the Industrial Tribunal 
permitted evidence on material not germane to the issue, and indeed material which 
ought to have been excluded, in the form of evidence concerning later events, and 
later statistics of the volume of office work. ` There can be no doubt that, if these views 
of the learned Judge are to be upheld, there was both a fundamental error in the 
criterion of the Tribunal , and a failure to exclude extraneous and improper considera~ 
-tions. That, indisputably, clothes this Court with ample jurisdiction to interfere 
by the issue of the appropriate writ. For these reasons, it is necessary to proceed 
directly to the heart of the matter, viz., the justification for the retrenchment. 


The facts as found by both the Tribunal and the learned Judge, are not in 
dispute. As we stated earlier, the decision to retrench was taken in September, 1957. 
As early as December, 1956, the Government of India announced that the Customs. 
Duty for exposed films would be enhanced by one hundred per cent. The Managing 
Director of this company and other concerned parties went on deputation, but their 
efforts to persuade the Government failed. In addition to the increasing import 
duty, in January, 1957, the Government imposed a cut of 50 percent. on 
the quota that could be imported for the basic year. From 1st July, 1957 till goth 
September, 1957, no import licences were issued. Actually from October, 1957 to 
31st March, 1958 the import cut was increased by go per cent., and the 
result was that only ten percent. of the quota of the basic year could be imported. 
There can be no doubt that the policies of Government during this period, dealt 
almost a crippling blow to the trade of the distributors of foreign films. This com- 
pany sustained a loss of Rs. 19,852-16 nP. for the financial year ending goth August, 
1957, and this without taking into account the provision that had to be made for 
taxes. If this is included, the loss would amount to Rs. 56,995. Itis in the context 
of these facts, and with the apprehensions arising from these facts staring them in 
the face, that the management claimed that they took the decision to retrench these 
workers, as a bona fide business decision. 


It has to be carefully noted that the original case of the employees was that, under 
the pretext of retrenchment, the company was really trying to victumise these persons 
for certain Trade Union activities. The learned Judge (Balakrishna Ayyar, J.) 
has quoted the relevant passage to the effect that . 

“ they (management) used this as a weapon to penalise the poor people just because they are 
members of the Union.” 
Actually, the Tribunal found against this contention, and affirmed the bona fides of 
the management, in no uncertain terms. Since this has to be made clear at the 
outset, in order to follow the logic of the order of the Tribunal at all, the relevant 
passages from the Award may be immediately set forth. The Tribunal observed in 
one context : 


“ On account of the restrictions ra alee by the Government of India, this management must 
have entertained an honest and bona fide belief that their business would be adversely affected and. 
that there would be an appreciable decline in their business.” 


—_———— 
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Again, | 

“Imay t that the management might have bona fide apprehended serious decline in their 
business, and effected the retrenchment.” 
In view of these explicit findings, we have to see what the facts and considerations 
are, upon the basis of which the Tribunal held that the retrenchment was unjustified. 
The Tribunal has referred to the fact that, according to the record, amounts to 
the tune of Rs. 18,775 lakhs were transferred to New York as Film Rentals. But, 
as the learned Judge has observed, this is really an irrelevant factor ; the qustion 
is not the quantum of profits derived by the American Company during this period 
or any period. Indisputably, the question is that of justification from the stand- 
point of the Indian Company, and its Madras Branch. Actually, what happened 
was that the subsequent turn of events was more favourable than might have been 
anticipated, and several apprehensions, no doubt both reasonable and grave at 
the moment, were proved to be groundless in time. The Government ultimately 
reduced the Customs Duty on imported pictures by 50 per cent. bringing the duty 
to almost the same level as in 1956. Equally, the Government later relaxed the 
restrictions on import, to 75 per cent. of the original figure. Finally, we may note 
that the Tribunal took the view that the loss of nearly Rs. 20,000 was not an appre- 
ciable loss “ for a company of that magnitude.” But this, as the learned Judge 
justifiably observed, was to consider the loss in the context of the parent world, 
concern, and not in the context of the Indian Subsidiary and its Madras Branch, 
which is the real test. In brief, what the Tribunal really did was this. It found 
that decision of the management was a bona fide business decision ; it found that, 
at that time, (September 1957) grave difficulties were facing the management, 
both on account of the increase in Customs Duty and restrictions on quota of im- 
ported films, and on account of the actual loss experienced up to that date. But 
the Tribunal examined the decision in the light of subsequent events, and came to 
the conclusion that, in the light of that knowledge, this measure of retrenchment 
could not be justified, as the volume of business did not decline appreciably, and 
the volume of work in office was much the same. The true question is whether 
the criterion applied by the Tribunal, namely, that “ the deadweight of an un- 
economic surplus ” should be actually proved to have eventuated before a manage- 
ment could retrench, is the correct view. The following passage in the award 
really expresses the logic of the decision :— 


“ In order to justify a retrenchment, there should be actual reduction in business on the date of the 
resrenchment and not a possibility or even a likelihood of reduction in the future, for, in effecting retrench- 
ment, the employer tells the worker ‘ you go out because I have no work for you at present ’, and not 
“you go out because there may be no work for you some time in the future’. If there is no actual 
reduction in the business in presenti, the work in the office will remain the same, so that any retrench- 
ment in the expectation of the reduction of the business in the future will only increase the work load 
of the retained staff. . . . . . So long as the office work remains the same, whatever may be 
the forebodings of the future, and even if the business had ended in loss, “ there can be no scope for 
retrenchment of the clerical staff.” “ Retrenchment means the removal of ‘ the dead weight of un- 
economic surplus ’, to use the language of their Lordships of the Supreme Court. . . . and 
tili such surplus is established, retrenchment cannot be effected ”, 


We have no doubt whatever that, in the light of the principles as laid down 
by the authorities, and a scrutiny of Industrial Law not morely in this country, but 
even in the most advanced countries like the United States of America, this approach 
is wholly fallacious, and that this is not the criterion to be applied. The grounds 
for the view may be now set forth. 


As far as the Industrial Disputes Act itself is concerned, it is well-known that 
“ retrenchment ” is defined in section 2 (ee) of the Act, as 


“the termination by the employer of the service of a workman for any reason whatsoever, 
gtherwise than as a punishment inflicted by way of disciplinary action ”, 


In the Barsi Light Railway case1, the Supreme Court held that this really implied 
“ the discharge of surplus labour or staff by the employer for any reason whatsoever ”. 
et 
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It is well-settled law, that the management has a right to determine the volyme of 
its labour force, consistent with its business or anticipated business, and its organisa~ 
tiori. “The leading decision in the matter, where the expression “ the deadweight 
of uneconomic surplus”? occurs is J.K. Iron & Steel Co. v. Mazdoor Union}. _When 
that decision is actually studied, it shows clearly that the criterion is always’ the 
bona fide judgment of the management, in the light of their knowledge and anfici- 
pations. For instance, we have the following passage (page 236)— 


“ There is nothing in these Standing Ordeis to indicate that retrenchment is a measure of E last 


tesort, and that an employer must continue to lay off bis workmen, however uneconomical that may 
be to the business.” 


Again, (page 237)— : 
¿“The question of retrenchment cannot be made to depend on the duration of the shortage or 
even on the fact that those retrenched will be thrown out of employment but on the effect that an 
omission to retrench will have on the business ”. 


Finally, their Lordships observed (pages 237-238)— 


r 
`% 


` 


“ The only question referred was, was the retrenchment justified ? and we find it impossible 
to see how that can be determined without considering the question of good faith, which m turn 
would largely depend on the finances of the company, on the adverse effect that retention would have 
gon the business, and on whether retention would mean the dead-weight of an uneconomic Sirpin 
and so forth ”. 

The right of the management to take a decision to retrench, provided that it is 
bona fide and justified by the situation in which the decision was taken, has been 
affirmed in all the decisions. In addition to the decision just quoted above, we 
may refer to the dicta in Macrobtle & Co. v. Their Employees’ Union?, the judgment ` of 
Rajagopalan, J., in India Tye & Rubber Co. v. Their Workmen® ; Tata Oil Mills 
Co. Lid. and their workmen’; Viswamtira Press and their workmen’, and Rese R 
Mills Co. v. Their Employees’ Union 8, 


, Certain broader aspects of the situation that we are now confronted with, may 

þe velerted to here. Obviously, there are two poles of this concept of Industrial 
Law, as related to the right of an employer to retrench. Intermediate positions 
are, of course, also possible. -On the one hand, we may have a policy of laissez 
Jaire, so that it is the strict law of Master and Servant which governs all such possible 
interference. In such an attitude,-even the motives of the employer would be irrele- 
vent, provided that the contract permits such a discharge upon any alleged pretext 
of restriction of the labour force. ‘To the other extreme, we can have a position of 
interference by Tribunals administering the law, whenever any such Tribunal 
feels that, in the light of subsequent events, such a measure ‘of retrenchment need 
not have been effected. In brief, the question here is whether a Tribunal,’ which 
‘does not run the hazards of industry, and the survival of which is not. threatened: by 
‘industrial vicissitudes, could claim to substitute its later and cold decision, for a 
judgment to be taken by a management under anxiety and stress. -We think it-is 
lear that, even in the most advanced industrial countries, the true position is the 
intermediate one. ‘The decision to retrench should be judged, as .regaards its | justi- 
fication, both upon bona fides and upon the reasonableness of their decision in the 
situation that confronted’ the’ management. Once ‘that:-is upheld, it is 
really not permissible for a Tribunal to take subsequent facts into account, and. to 
argue that such a measure of retrenchment was not really necessary. Actually, 
both Viswamttra Press and their workmen® (relied upon by the Tribunal) and Presidency 
‘Fute Mills Co. Lid. v. Their Employee Union’, affirm that where the management has 


taken such a bona fide and reasonable decision, the extent of the PEREN can- 
not be canvassed at all. ae 


L 


Hence the subsequent. data which might prove that the = hates were belied 
‘owing to the industrial policies of the.Governme nt of India, and that the volume 
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of work remained much the same, ought not to be permitted to affect the picture. 
Equally, as Balakrishna Ayyar, J., has stressed, the alleged later increase in the work- 
load is quite irrelevant. It may very well be, that originally, this office was some- 
what over-staffed and the individual members some what under-employed. If 
the-retained staff had been working over-time, admittedly there are special rules 
governing that matter. That might be an industrial dispute between the retained 
staff and the management, but it has nothing to do with the present decision. We 
must reiterate that, so long as the private sector is permitted to exist, and manage- 
ments in that sector run the hazards of industry, it would be totally unjustified 
to substitute the later judgment, either of the State or of any Industrial Tribunal; 
for the judgment of the management, in such a vital measure, affecting the very 
survival of a concern, as retrenchment. Nor does the law require that, in order 
to prove the existence of “ the dead-weight of uneconomic surplus ” the manage- 
ment should not act upon incurred loss and threatened dangers, but must wait 
for the loss to prove overwhelming ; in brief, that the management must almost 
proceed into bankruptcy, before it can retrench. We shall presently show the 
authority for the view, that, even apart from any threatened extinction, a business 
could retrench upon such factors as a scheme of rationalization. As far as the situa- 
tion that we are discussing is concerned, there is obvious force in the dictum of 
Balakrishna Ayyar, J., that 

‘“ A wise captain does not wait for the storm to strike. He takes in sail or makes for port, before 
storm breaks ”. 


In Macrobllo & Co. v. Their Employees’ Union, the Supreme Court was concerned 
with retrenchment effected, not because of loss and threatened dangers to business 
at all, but in consequence of a scheme of reorganisation adopted for reasons of 
economy and convehience. The right of the employer to retrench in consequence 
of such a bona fide decision was upheld by Court, though the inevitable discharge of 
the workmen may be most unfortunate. In India Tyre and Rubber Co. v. Their Work- 
men*, Rajagopalan, J., said v . 

“ that observation, in my opinion, does not justify the contention, in my opinion, that good faith 
attendant on a retrenchment could be established only if the employer was losing or was making no 
profits, or even a contention that retrenchment would be at least prima facie mala fide if it was ordered 
when the employer was already getting a return of more than six per cent. on the paid-up capital.. . 
a oe of an unconcomic surplus to which Bose, J., referred, can operate at any level 
of profits. 


We are now concerned with a far stronger situation, in respect of the management. 
Learned counsel for the appellants (Sri B. Kalyanasundaram) strenously contents 
that the concept of justification is wider than that of bona fides. 
Even the concept of bona fides, according to him, has a special and more pervasive 
significance, in relation to industrial disputes in particular. It is not necessary for 
us to dissent from the view that both bona fides and justification would have to be 
established, before retrenchment could be upheld by the Industrial Tribunal ; 
at least, it is indisputable that they are closely inter-related. What we are quite 
unable to concede is that, even in such a perspective, justification could be assessed,- 
not as the reasonableness of a decision taken by the management in a particular 
situation of actual and threatened losses, but as the vindication of that step by future 
events, and by the substituted judgment of any other agency, judicial or otherwise, 
which has no responsibility or hazard in industry. We must also point out that the 
dicta of the Bench of this Court in A.R. Verma v. Mettur Industries Lid.®, to the effect 
(page 87) that’other grounds besides mala fides may be considered by the Tribunal 
in granting relief, had relevance to a case of individual discharge on the ground of a 
false complaint to the Union about the conduct of the shift-manager; moreover, a 
case in which no charges were framed, and no opportunity to show cause was given. 
We fail to see how these observations could be pressed into service, when considering 
a wholly different case of retrenchment owing to industrial necessity. 
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If we might turn, for a moment, to the state of affairs in other countries 
representing an advanced state of Industrial Law and Labour Relations, we find 
that nowhere has it been ruled that, apart from a ground of discrimination or “un- 
fair labour practice,” the right of an employer to retrench could be canvassed at 
all. The following passage from “Rothenberg on Labour Relations” (1949 Edition), 
page 417, which is really upon the rights of the employer in the United States, as 
dealt with in the “ Labour Management Relations Act,” is significant— 

“ While an employer has_the right and privilege to discharge a group or all of his employees, 

even as he has the right to discharge particular individuals, he is under the same prohibition against 
discrimination. . . . . . . accordingly, while an employer is permitted to mete out individual 
or collective lay-offs, furloughs or discharges for any proper reason, such as seasonal slack, lack of 
work, cessation of operations, inventory problems, etc. or, indeed, for no reason at all, a ‘ lock-out’ 
ofsome or all of his employees which flows from and is directed at the Union activities or affilia- 
tions of the affected employess, is deemed discriminatory.” 
In brief, in the United States of America, justification and bona fides appear to be 
regarded as equivalent concepts. Actually, it would appear as if the decisions in 
our country have proceeded a little farther in recognising the rights of labour to 
proof of justification before retrenchment is upheld by an Industrial Tribunal. 


In result, therefore, we are fully satisfied that the order of the Industrial 
Tribunal was vitiated by an erroneous approach altogether to the problem of justifica- 
tion for retrenchment, and also by the inclusion and consideration of extraneous 
and irrelevant material. The issue of the writ was hence with jurisdiction, and on 
justifiable grounds. The Writ Appeal fails accordingly, and is dismissed. No 
order as to costs. 


R.M. + Appeal dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMACGHANDRA IYER. 


P. S. Pattabhiraman and others .. Petitioners * 
J. 
Ganapathy Kannappa Mudaly and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 8-A, rule 1—Applicability—Suit on promissory note by endorses 
against maker alone—Original pe (tndorser) not impleaded—Plea by maker that payments made to endorser 
were not given credit to—Application to wnplead endorser under Third Party procedure—Maintainabilityp— 
Power of Court to iaar tah rder 1, rules 6 and 10—Negotiable Instruments Act, sections 32, 37 and 38 
—Scope af—Practice—Third Party procedure held to be not applicable to case—Court-fee paid in respect of 
claim against Third Party was ordered 10 be refunded. 


Rule 1 of Order 8-A, Civil Procedure Code, applies to cases wheie the defendant would be entitled 
to contribution or indemnity against a Third Party ; before a Third Party notice could issue, it is 
necessary to find whether the defendant is entitled to an indemnity or contribution from the Third 
Party concerned. The principle does not depend upon the right of the plaintiff to choose any one 
of the parties liable to him as a defendant in the suit ; it is for the protection of the defendant. 


It cannot be held that Order 8-A will never apply to suits on promissory notes ; there is nothing 
in Order 8-A which restricts its application to suits other than those laid on negotiable instruments. 
A Court should not also refuse to adept the Third Party procedure merely because the case raises 
a question of some difficulty. 


The maker of a promissory note who is in the position of a principal debtor has ‘no right of indem- 
nity against the original payee or endorser and can have no right to proceed against the latter under 
Order 8-A, rule 1, in a suit by the endorsec of the note claiming to be holder in due course. The 
omission of the payee to give caedit to payments made by the er prior to the endorsement of the 
note which results in damages to the maker on payment to a holder in due course can only give rise 
to a claim in the nature of damages and not in a claim for indemnity or contribution and does not 
come within Order 8-A, ruler. Hence in a suit by the endorsee of the note against the maker without 
impleading the original payee or endorser, the defendant-maker has no right to resort to the 
Third Party procedure unde: Order 8-A, rule 1, and get the endoser impleaded in the suit as a party 
defendant. 


The Court, however, in order to facilitate a fair adjudication of the questions arising m the 
suit, may implead the original payee or indorser as a party to the suit under Order 1, rule 10, Civil 
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Procedure Code. as the latter would be a proper party to the svit under Order 1, rule 6, Civil 
Procedure Code. 


Chockalingam v. Alagammai Achi, (1953) 1 M.L.J. 808 : ALR. 1953 Med. 927 , Uthaman Chetitar v. 
Thiagaraja Pillai, A.I.R. 1956 Mad. 155, explained. 

Eastern Shipping Co. v. Quah Bang Kee, L.R. (1924) A.C. 177; Subulal Sahib v. Perianna Pillai, 
1957) 2 M.L.J. 55, referred to. 


[As it was held that the Third Party procedure was not applicable to the case the Court-fee paid 
in respect of the claim against the Third Party was ordered to be refunded. ] 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif of Sholinghur, dated 7th December, 1959 
and made in I.A. No. 327 of 1959 in O.S. No. 32 of 1959. 


V. S. Rangaswami Iyengar, for Petitioners. 
M. Natesan and, N. Sivamant, for Respondents. 


The Court made the following 

Orper.—This Civil Revision Petition is filed against the order of the District 
“Munsif, Sholinghur, in I.A. No. 327 of 1959 in O.S. No. 32 of 1959, declining to 
issue a Third Party notice under the provisions of Order 8-A, Civil Procedure Code. 


Subramania Pillai, the deceased father of the petitioners, executed, on r1th 
February, 1950,in favour of one Chinna Munuswami Mudali, a promissory note for 
a sum of Rs. 3,000. The respondent claiming that he obtained an assignment of the 
promissory note and thereby became a holder in due course, filed a suit against the 
petitioners, the sons of the executant, for the recovery of a sum of Rs. 4,750. Chinna 
Munuswami Mudali was not made a party to the suit. 


The petitioners raised various contentions to the claim. They alleged that a 
number of payments had been made to the original payee, Chinna Munuswami 
Mudali, and on his behalf to his two undivided sons, Kalathiswaran and Shanmugam 
in respect of which no credit had been given ; they also denied that the respondent 
was a holder in due course. There was a further plea that Chinna Munuswami 
Mudali himself agreed in July, 1956, to receive only 10 annas in the rupee of the 
balance due on the promissory note, and that, on proper taking of accounts, not 
more than Rs. 700 would be due. The petitioners followed up their written 
statement with an application, I.A. No. 327 of 1959, under Order 8-A, rule 1, Civil 
Procedure Code, for the issue of a Third Party Notice to Chinna Munuswami Mudali 
and his two undivided sons. On notice being taken to the Third Parties, both the 
respondent and the Third Parties opposed the application. 


The suit, as stated earlier, was filed by the respondent claiming to be a holder 
in due course of the promissory note. Any payment made by the maker or his legal 
representative to the original payee but not appearing on the promissory note cannot 
properly be pleaded against him. Such a plea would, however, become relevant, 
if it were proved that the respondent was not a holder in due course, In that case, 
there would, indeed, be no necessity for adopting the Third Party procedure, for the 
petitioners would get relief against the respondent himself in regard to any payments, 
made by them to the original payee. It is only if the respondent is found to be a 
holder in due course, and the petitioners are compelled to pay once over what is 
proved to have been paid over to the original payee, any question of recourse against 
the payee can at all arise. As the issue relating to the respondent being a holder in 
.due course will have to be decided only in the suit, the application for the issue of 
directions to Third Parties is stated to be made by the petitioners by way of abundant 
caution, that is, in the event of the Court holding that they would not be entitled 
to plead any payments made to the original payee, other than those endorsed on the 
promissory note itself. 

The only question, therefore, to be decided at the present stage is whether the 
petitioners would be entitled to contribution or indemnity against the Third Parties, 
in the event of the Court holding that the respondent is not a holder in due course. 
‘That question is a simple one. But, unfortunately, the learned District Munsif has 
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misunderstood the nature of the jurisdiction, to be exercised in the case ; holding 
that the procedure prescribed under Order 8-A, Civil Procedure Code, would not ‘be 
available to decide complicated questions, he permitted the parties to file about 51 
documents, and after considering them came to the conclusion that most of the pay- 
ments alleged related to other transactions between the parties, and dismissed the 
petition on the ground that there was no question to be tried as to the liability of the 
Third Party defendants to make contribution or indemnity. 


The procedure adopted by the learned District Munsif can hardly be 
commended. The Court was not concerned, at this stage, about the truth of the 
petitioners’ case. Indeed, such a finding at this stage, however summary it may be, 
will cause a great prejudice to the defendants in the fair trial of the suit. Another 
reason given by the learned District Munsif for not granting the application was that 
the case would involve complicated questions. I do not see how a mere plea of 
discharge can be said to involve any complicated question. ‘That apart, the decision 
of the Privy Council in Eastern Shipping Co. v. Quah Bang Keet, shows thata Court 
should not refuse to adopt the Third Party procedure merely because the case raised 
a question of some difficulty. Further I am not satisfied either that the conclusion 
of the learned District Munsif on the materials now available can at all be said to be 
correct. In my opinion, however, it is unnecessary to investigate the question relat- 
ing to the truth of the payments now. I, therefore, set aside that portion of the order 
of the learned District Munsif which involves the finding that the alleged payments, 
pleaded by the petitioners, are not related to the suit promissory note. 


But the main question to be decided still remains, namely, whether this is a case 
in Which a Third Party notice should issue. Order 8-A, rule 1, Civil Procedure Code 
states : 


“ Where a defendant’claims to be entitled to contribution from or indemnity against any person 
not already a party to the suit (hereinafter called a Third Party), he may, by leave of the Court, issue 
a notice (hereinafter called a Third Party Notice) to that effect sealed with the seal of the Court. The 
notice shall state the nature and grounds of the claim. Such notice shall be filed into Court with a 
copy of the plaint and shall be served on the Third Party according to the rules relating to the sex vice 
of summons.” : 
The rules relating to Third Party procedure are based on the procedure prevailing 
in the English Courts, which have been adopted on the Original Side of the Madras 
High Court under Order 5-A of the Original Side Rules. The rule is an exception 
to the principle that the plaintiff is dominus litis entitled to choose the person, against 
whom he should sue. A strict application of that rule in all cases might involve the 
questions in the suit being tried again, possibly with different results. A familiar 
example would be a case of indemnity. - Suppose A conveysa property to B, 
agreeing to indemnify the latter against any claim that may be proved to exist on it. 
If B subsequently is faced with a claim by C in a suit, B can plead the title of A, 
But, if he loses in the centest, his remedy would be to proceed against A under the 
indemnity. The decision in the previous suit between C and B would not perclude 
A from showing that he had really a good title to the property, and, if he succeeds 
the result would be that B would lose his property in favour of C as a result of the 
first litigation and would not get indemnity as a result of the second. In such a case; 
it is but desirable that there should be one binding adjudication between the three 
persons and to achieve that purpose all the parties should be brought before the 
same Court, and the common question arising between them, namely, the title of A, 
should be adjudicated once for all. Order 8-A, Civil Procedure Code, provides for 
impleading a Third Party so as to enable the Court to decide the substantial question 
involved in the presence ofthe Third Party. But the impleading of a Third Party 
might, in certain cases, tend to delay or even embarrass trial of the suit. There 
should therefore be a proper balancing of two considerations; (1) the plaintiff’ sright 
to choose the party against whom he wants relief and the avoidance of unnecessary 
issues In a suit which would tend to delay and embarrass the trial and (2) avoidance 
of the possibility of conflicting judgments and if possible to render justice to the 
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defendant without in any way affecting the plaintiff’s rights.-Order 1, rule 10, 
Civil Procedure Code, enables the Court to implead necessary or proper parties, 
That provision would not enable the granting of relief to the defendant against the 
party so added. Order 8-A achieves this. But in the application of that rule the 
Third Party need not be a necessary or proper party to the plaintiff’s suit: nor need 
there be any privity of contract between him and the plaintiff. Order 8-A, rule 1, 
Civil Procedure Code, restricts the application of the rule to cases where the defendant 
would be entitled to contribution or indemnity against a Third Party. Before a 
Third Party Notice could issue, it is necessary to see whether the defendant is entitled 
‘to an indemnity or contribution from a Third Party. This principle does not depend 
on the right of the plaintiff to choose any one of the parties liable to him as a defendant 
in the suit : but it is for the protection of the defendant. For example, the holder of 
a promissory note is not bound to sue all the parties liable to him, namely, the maker 
and endorsers. But he may select such party to the instrument as he may think best 
for the purpose of recovering the amount due to him. But that cannot prevent the 
defendant from applying under Order 8-A, rule 1, Civil Procedure Code, to implead 
a person who would be liable to contribute for the plaintiff’s claim or indemnifying 
Him against it. In Uthaman Chettiar v. Thiagaraja Pillai, Panchapakesa Ayyar, J., 
has held that suits on promissory notes and negotiable instruments stand on a different 
footing from other suits, and that Third Party Notices can only be issued to them 
when justified by the contents of the promissory note, etc. Relying on this decision, 
the learned counsel for the respondent contends that Order 8-A, Civil Procedure 
Code, will never apply to the suits on promissory notes. I do not think that the 
learned Judge even intended to lay down any such broad proposition. In that case, 
the maker of the promissory note pleaded that certain persons other than the maker, 
whose names were not mentioned in the promissory note, were also liable under it 
and-he sought Third Party Notices for obtaining contribution from them. That 
application was rejected. It can be implied from the observations of the learned 
Judge that Third Party Notices can be issued if justified by the contents of the pro- 
missory note itself. Take for example a case of a suit filed by the endorsee of a pro- 
missory note against his endorser alone, leaving out the maker, Justice of the case 
may require that the endorser defendant, who has got a right of indemnity against 
the maker, should be allowed to adopt the Third Party procedure as against the 
maker. There is nothing in Order 8-A, Civil Procedure Code, which restricts its 
application to suits other than those laid on negotiable instruments. In Chockalingam v. 
Alagammai Achi?, Raghava Rao, J., while holding that the mere fact that a suit for 
recovery of money on deposit would get enlarged in its scope by the issue of a Third 
Party Notice would not be a relevant ground for refusal of an application under Order 
8-A, Civil Procedure Code, observed that, ina suit on negotiable instruments, different 
considerations might possibly arise. Iam unable to treat that observation as justify- 
ing the argument that Order 8-A would not apply to suits on negotiable instruments. 


But the more important question to be determined is whether the present case. 
comes within Order 8-A, Civil Procedure Code. The claim of the petitioners against 
the Third Parties is that they have fraudulently omitted to give credit to various sums. 
paid by them before the assignment of the promissory note in favour of the respondent. 
Such a claim would be in the nature of damages. I do not see how any question of 
contribution or indemnity can arise on the facts alleged. Mr. Rangaswami lyengar, 
the learned counsel for the petitioners, referred, in this connection to the decision in 
Eastern Shipping Co. v. Quah Bang Kee,* and contended that an indemnity need not 
necessarily be as a result of a contract, but can either be implied or arise by reason of 
other circumstances. In the case cited above, Lord Wrenbury stated at page 182 : 


“ A right to indemnity generally arises from contract express or implied, but it`is not confined 
to cases of contract. A right to indemnity exists where the relation between the parties is such that 
cither in law or in equity there is an obligation upon the one party to indemnify the other. There 
are, for instance, cases in which the state of circumstances is such that the law attaches ,a legal or 
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equitable duty to indemnify arising from an assumed promise by a person to do that which, under 
the circumstances, he ought to do. The right to indemnify need not arise by contract ; it may (to 
give other instances) arise by statute ; it may arise upon the notion of a request made under circum- 
stances from which the law implies that the common intention is that the party requested shall be 
indemnified by the party requesting him ; it may arise (to use Lord Eldon’s words in Waring v. Ward?, 
a case of vendor ai purchaser) in cases in which the Court will ‘ independent of contract raise upon 
his (the purchaser’s) conscience an obligation to indemnify the vendor against the personal obliga- 
tion of the vendor.’ ” 


Reference was also made to Subulal Sahib v. Pertanna Pillai?, where it was held that an 
application under Order 8-A, rule 1, Civil Procedure Code, would lie, even if there 


had been no privity of contract between the plaintiff and Third Party. 


The question then is whether there is such relationship between Chinna 
Munuswami Mudali and his sons on the one part and the petitioners on the other, in 
respect of which the law attaches T or equitable duty to indemnify. Section 32 
of the Negotiable Instruments Act declares that, in the absence of a contract to the 
contrary, the maker of a promissory note would be liable to pay the amount due 
thereunder according to the apparent tenor of the note. Section 37 states that the 
maker of a promissory note would be liable as a principal debtor to other parties to 
the promissory note. For example, the successive endorsers would be liable as 
‘sureties for the maker in respect of the claim by the holder. Section 38 states -— 


““* As between the parties so liable as sureties, each prior party is, in the absence of a contract to 
the contrary, also liable thereon as a principal debtor in respect of cach subsequent party.” 


In other words, where a promissory note passes from hand to hand and several persons 
endorse the note in succession, each of them is liable as a principal debtor to the 
person who ultimately becomes a holder. As between the maker and endorser, the 
endorser would be liable as a surety, the maker being liable as principal debtor. 
Therefore, if a holder collects money from the endorser, the latter can proceed against 
the maker as the principal debtor liable to indemnify him. The converse is not, 
however, correct. That is to say, if the maker is made liable, he cannot proceed 

inst the endorser as if the latter were the surety, as the liability under the note is 
nee and ultimately that of the maker. Where the endorser negotiates the pro- 
missory note for the full value without giving credit to any payments that he might 
have received from the maker which were not endorsed on the note the case is one 
where the payee or endorser fraudulently negotiates the note for the full value. That 
would not prevent the holder in due course from collecting the money due on the 
promissory note according to its tenor. If the maker is put to a loss on account of 
fraudulent act of the payee or endorser, his remedy would be in the nature of damages, 
and not amounting to any equitable claim of indemnity. The claim is therefore 
not one for indemnity or contribution, express or implied. Again a surety cannot 
‘be brought under these rules as a Third Party by the principal-debtor for the reason 
that there is no right of indemnity against the surety in favour of the principal debtor. 
Conversely however where a surety is impleaded, he could bring in the principal 
debtor as the latter would be bound to indemnify the former on payment to the 
creditor. It follows that the maker, who is in the position of a principal debtor, 
not having any right of indemnity against the original payee or endorser would not 
have any right to proceed against the latter under Order 8-A, rule 1, Civil Procedure 
Code. The omission of the payee to give credit to payments made which results in a 
damage to the maker on payment to a holder in due course being in the nature of 
‘damages, cannot come within that provision. The defendant’s application therefore 
fails. 

But, at the same time, I am of opinion that Chinna Munuswami Mudali should 
be impleaded as a party to the suit, in order to facilitate a fair adjudication of the 
questions that arise in the suit. If it were to be held that the respondent is not a 
holder in due course, it would then become relevant to consider what were the pay- 
ments made by the petitioners to the respondents. The presence of Chinna Munu- 
swami Mudali would be proper in those circumstances. It cannot be disputed that, 
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in a suit on the promissory note, the original payee or an endorser would be proper 
party vide Order 1, rule 6, Civil Procedure Code. But the same cannot be said 
in regard to his sons. The suit is laid on a promissory note, at the instance of am 
endorsee. The only parties that could be impleaded are those whose names are 
mentioned in the note. Further according to the petitioners, the sons of Chinna 
Muniswami Mudali received the payment only as the agent of the latter. They 
would not be proper parties in a suit on the promissory note. I direct that Chinna 
Muniswami Mudali be impleaded as a party to the suit under Order 1, rule 10, 
Civil Procedure Code. The order of the lower Court is accordingly modified. 


No order as to costs. 


And the case having been set down this day for being mentioned in the 
presence of the said advocates, the Court made the following 


OrpeR :—It is stated that the defendant had paid Court-fee in respect of a 
claim against the Third Party. As I have held that the Third Party procedure 
will not apply to the present case, the Court-fee paid should be refunded to him 
It will be done accordingly. 


PRN. ——— Revision allowed in part; order modified- 
Court-fee refunded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUsTIOE RAMACHANDRA IYER AND Mr. JustTick KUNHAMED 
Kurn. 


Malli Selva Iyer .. Petitioner * 
4 


The Madurai Mercantile Bank, Ltd., (in liquidation) through one 

of its Official Liquidators, Sri R. Subramania Iyer, Advocate, 

residing at Sambandamurthi Street, Madurai and another .. Respondents. 

Banking Companies Act (X of 1949), section 45-B—Applicability to claim petitions and claim suits under 
Order 21, rule 58 and 63, Civil Procedure Code (Y of 1908). 

Section 45-B of the Banking Companies Act provides that the High Court shall have exclusive 
jurisdiction to entertain ana decide any claim made by or against a Bankmg Company which is being 
wound-up. A claim petition under Order 21, rule 58, Civil Procedure e, (in respect of 
property attached by the bank in execution of a decree) which is merely incidental to the main 
execution proceedings could be entertained by the Court which entertained the execution 
petition and section 45-B could not apply to such cases. But where a claim petition is disposed of 
and a suit has been filed under Order 21, rule 63 of the Code it will be independent proceedings 
and sestion 45-B of the Banking Companies Act will apply to such proceedings. 

Petition under section 115 of Act (V of 1908) praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Madurai, dated 1st December, 
1956 and made in E.A. No. 890 of 1956, in E.P. No. 71 of 1956, in O.S. No. 76 of 
1949. 

M. Natesan, for Petitioner in C.R.P. No. 7 of 1957 and T. P. Gopalakrishnan 
and K. S. Varadachan, for Petitioner in C.R.P. No. 225 of 1957. 

A. V. Narayanaswami Iyer, for 1st Respondent in both. 

The Order of the Court was made by 

Ramachandra Iyer, 7.—These revision petitions arise from the orders of the Sub- 
ordinate Judge of Madurai in E.A. Nos. 890 and g15 of 1956 rejecting two peti- 
tions filed under Order 21, rule 58 of the Civil Procedure Code to rais¢ the attach- 
ment before judgment effected on the property in the suit and in the petitions. In 
O.S. No. 76 of 1949 on the file of the Sub-Court, Madurai. The Madurai Mer- 
cantile Bank, Ltd., obtained a decree for a large sum of money against one Raja- 
gopala Iyer. Immediately after the filing of the suit the bank obtained an order 
for attachment before judgment of certain properties belonging to the debtor. Subse- 
quently the bank was faced with financial difficulties, In O.P. No. 126 of 195$ 
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the bank was directed to be wound-up, by an order of this Court, dated ‘22nd 
July, 1953- 

‘The Official Liquidator who thereafter took charge of the assets of the bank 
filed E.P. No. 71 of 1956 in Sub-Court, Madurai, for execution of the decree in 
O.S. No. 76 of 1949. ‘The petitioners claiming that they had acquired title to the 
property attached in a Court-sale in execution of a mortgage decree obtained against 
Rajagopala Iyer filed applications in the Executing Court for raising attachment on 
the ground that they were entitled to possession of the prcperties in their own right. 
The claims where resisted by the Official Liquidator of the bankjinier alia on the ground. 
that the petitions filed under Order 21, rule 58, Civil Procedure Code could not be 
entertained by the Executing Court by reason of section 45-B of the Banking Com- 
panies Act (X of 1949) as only the High Court would have jurisdiction to enter- 
tain all claims against a bank in liquidation. That objection found favour with the 
learned Subordinate Judge. The claimants challenge the correctness of the view 
taken by the lower Court in these petitions. 


The question raised depends on a proper construction of section 45-B of the 
Banking Companies Act which runs as follows :— 

“The High Court shall,........... have exclusive jurisdiction to entertain and decide any 

claim made by or against a banking company which is being wound-up . . . . . . or any 
application made under section 391 of the Companies Act, 1956 (I of 1956) by or in respect of a bank- 
ing company or any question of priorities or any other question whatsoever, whether of law or fact, 
which may relate to or arise in the course of the winding-up ofa banking com any, whether such claim 
or question has arisen or arises or such application has been made or is made before or after the date 
of the order for the winding-up of the banking company or before or after the commencement of the 
Banking Companies (Amendment) Act, 1953.” 
The section provides that the High Court should have exclusive jurisdiction to 
entertain and decide any claim made by or against the banking company. It is 
contended for the petitioners that a claim made to the property attached in execu- 
tion of the decree in favour of the banking company which is under liquidation 
cannot be held to be one against the banking company as its assets have not in 
any way been affected thereby. 


The argument is that the bank being merely an attaching decree-holder 
would have no interest in the property attached and therefore a claim made in 
respect of the property would not P one by or against the banking company. In 
V. R. Shenoy v. K. R. Raghunatha Shenoy? one of us had to consider the question whether 
section 45-B of the Banking Companies Act would give jurisdiction to the Court in 
control of liquidation proceedings over matters other than those affecting the realisa- 
tion and disposal of the assets held by the bank. That question was answered in 
the negative. But a claim to a property attached in execution of the decree obtained 
by the bank cannot be said to belong to that category of cases. It would, on the 
contrary, be a claim arising in the course of winding-up of the company affecting as 
it would do the realisation of assets held by the bank. 


It was next contended that a claim petition filed under Order 21, rule 58, 
Civil Procedure Code, would not amount to a legal proceeding and that therefore 
the provisions of section 45-B would not apply to the case. Reliance was placed 
for the position on the observations of Raghava Rao, J., in Palghat Warriar Banking 
Go., Ltd. v. Padmanabhan*, where the learned Judge while considering whether leave 
of the Court under section 171 of the Indian Companies Act was necessary for the 
filing of a claim petition against an attachment effected in execution of a decree in 
favour of the bank in liquidation held that such a petition not being a legal proceed- 
ing would not require the previous permission of the Company Court. Section 171 
of the Companies Act provides that no legal proceedings shall commence against 
a company except by leave of Court and that too subject to such conditions as 
the Court may deem fit to impose. Section 45-B of the Banking Companies Act 
is couched in wider terms than section 171 of the Companies Act. In Dhitrendre 
Chendra v. Associated Bank of Tripura®, it was held that section 45-B was not confined 
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to claims for recovery of money or property alone but would comprise all sorts of 
claims which relate to or arise in the course of the winding-up. In Ram Narain v. 
S.B. & I, Company1, the Supreme Court adverted to the wide terms of section 45-B 
of the Banking Companies Act and held that proceedings taken to execute a decree 
obtained by a creditor of the bank and all incidental matters arising therefrom 
like attachment, etc., would fall within the exclusive jurisdiction of the Court in 
charge of the winding-up of the banking company. It therefore becomes necessary 
to consider the nature of the claim proceedings ; whether it can be said to amount 
to a proceeding taken by or against the bank, or whether it is one merely by way of 
defence to or incidental to a proceeding taken by the bank. In Hemanta Coomer v- 
M.C. Chakravarthy?, the Calcutta High Court held that a claim made under Order 21, 
rule 58, Civil Procedure Code, by a liquidator of a banking company was ont 
arising in the course of winding-up of the company. In that case a decree was 
passed and execution was levied by a creditor of the bank in the Court of Alipur. 
‘The company came forward with a claim to the properties that were attached in 
that case. A day after the claim petition was filed, proceedings for the winding- 
up of the company were taken and a winding-up order followed. The liquidator 
duly impleaded himself as a party to the claim petition filed at the instance of the 
bank. The Executing Court held that the claim petition could be entertained only 
by the High Court and therefore transferred it to the High Court. It was held that 
the Executing Court had no power to transfer the claim petition. There is nothing 
however, in that decision which would support the contention of the respondents 
that objection to an attachment effected at the instance ofa banking company could 
not be entertained by the Court which effected the attachment but could be so 
dohe’ only by the High Court. The contention of the respondent, if accepted, 
would lead to the anomaly that while the attachment is made by one Court, where 
such Court is not the High Court, the claim petition has to be decided only by the 
High Court. While it may be conceded that the claim petition is one that arises 
in the course of the winding-up of the company it cannot be held that it is a peti- 
tion filed on the initiative of the claimant. The claimant is obliged to file a peti- 
tion only because the decree-holder has attached his property. It is not disputed 
that if there is an objection to the attachment directed by the Executing Court it 
will be open to the judgment-debtor to raise his objections to the attachment in 
that Gourt itself. A claim petition is in substance only an objection to the attach- 
ment at the instance of a Third Party. There is no reason why there should be a 
difference between a case of a judgment-debtor objecting to the attachment and a 
case of a Third Party doing so. Order 21, rule 58, Civil Procedure Code, in terms 
confers jurisdiction only on the Executing Court. The object of the provision is to 

ve a summary and speedy disposal of objections to the execution. The claim 
petition itself would be entertainable only when there is an attachment subsisting. 
A decision given on a claim petition is of a summary nature concerning the ques- 
tion of possession alone. That decision is subject to the result of a suit under 
‘Order 21, rule 63, Civil Procedure Code. Statutory finality of the decision under 
‘Order 21, rule 63, Civil Procedure Code, itself applies only to claims under the decree 
in’execution of which an attachment was effected and would not apply to matters 
arising in execution of other decrees against the same judgment-debtor. Vide 
-Narasimhachari v. Raghava*. It would be ‘apparent from the nature of the claim 
„petition that in essence it is only a defence to a proceeding already taken by the decree 
holder. It is one made during the subsistence of the attachment. Where the com- 
pany is able to execute the decret in a Subordinate Court either by obtaining trans- 
fer of the decree from the High Court or otherwise it should on principle be held 
that the claim petition should be entertainable by that Court. 


In our opinion, the true position is as it has been stated by Raghava Rao, J., 
in Palghat ‘Warriar Bank Company, Ltd. v. Padmanabhan‘, where the learned Judge held 
that claim proceedings were merely incidental to the main execution proceedings 

ee ee ce ee 
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and if execution proceedings were entertained by a Court other than the Company 
Court the claim proceedings should also be capable of being entertained by that 
Court. Where, however, the claim petition has been disposed of and a suit has 
been filed under Order 21, rule 63, Civil Procedure Code, different considerations 
‘will arise. Such a case would not be by way of defence or one merely incidental 
to preceedings already started by or against the banking company but would be an 
independent one. Section 45-B will apply to the case—it was so held by one of us 
in Application No. 435 of 1958 in O.P. No. 192 of 1947. We are, therefore, of opinion 
that the view taken by the learned Subordinate Judge cannot be sustained. ‘The 
Civil Revision Petitions succeed and are allowed. The execution petitions will 
be remanded to the lower Court and the claim petitions will be disposed of in accor- 
dance with law. No order as to costs. 


R.M. ———— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SRINIVASAN. 


Gnanaprakasam and another .. Petitioners* 
D. 
Mahboob Bi and others .» Respondents. 


Madras City Tenants’ Protection Act (ILI of 1922, as amended by Act (XIII of 1960)), section g—Retros- 
pective operation—Pending proceedings—Amending Act coming into force during pendency of Revision Petition 
from ordsr fixing and directing paynent of price in instalments—Applicability of amended provision. 

Interpretation of Statutes—Retrospective operation—Principles. 

Section g of the Madras City Tenants’ Protection Act (as amended by Act (XIII of 1960)), has 
to be read, by necessary implication, as retrospective and applicable to all pending proceedings, 
where in suits for ejectment by a landlord the tenants applied under section 9 of the Act, as it stood 
before the Amending Act of 1960, for an order directing the landlord to sell the land for a price to’ be 
fixed, and the Court, on a valuation, fixed the price of the land and directed payment thereof in instal- 
ments, and the landlord preferred Revision Petitions before the High Court against the order fixing 
the price and directing payment, and the Amending Act came into operation during the pendency of 
the Revision Petitions : $ 

Held, that the proceedings had to be regarded as still pending and the amended provisions became 
applicable to the proceedings. The mere circumstance that the original Court had made an order 
fixing the price of the land and directed its payment by the tenants would not put an end to the peti- 
tions filed by the tenants, so long as final orders directing the execution of conveyance and delivery 
ef possession have not been passed. 


Syed Oomer Sahsb v. Gopal, (1925) 47 M.L.J. 350 : LL.R. 47 Mad. 813 (F.B.) and Satyanarayana v. 
Venkatarattamma, (1951) 2 M.L.J. 477, applied. 


It cannot be said that the amendment came into force only from the date on which it was effected. 
The Amending Act is not one which repealed an existing Act and replaced it by another ; unless 
there is an express provision to the contrary, the presumption is that an amendment of a provision 
in an existing Act, is deemed to have been part of the Act since the date of the passing of the original 
Act. This is of course subject to the general principle regarding retrospective operation of Statutes. 
In applying the general rule that a Statute should not be regarded as having retrospective effect, 
unless so expressed by the terms thereof or by necessary implication, the Court has to bear in mind the 
equally important consideration that expropriatary effect should not be given to a piece of legislation, 
unless such an intention is expressly made out by the terms of that legislation. The policy of the 
Act has also to be necessarily taken note of. 

Petitions under section 115 of Act (V of 1908), praying the High Court to revise 
the Order of the Court of Small Causes, Madras, dated 13th August, 1959 and made 


in M.P. Nos. 1232, 1231 and 1721 of 1958 in Ejectment Suits Nos. 33, 29 and 30 of 
1958 respectively. 
T. R. Venkataraman, for Petitioners. 
M. A. Srinivasan, A. Abdur Rahim and Mahaboob Alikhan, for Respondents. 
The Court delivered the following 


Jupementt—These Revision Petitions arise out of proceedings under the Madras 
City Tenants’ Protection Act under the following circumstances. In suits in eject- 
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ment filed by the landlord, the tenants applied under section 9 of the above Act, and 
prayed for an order of Court to direct the landlord to sell the land for a price to be fixed 
by the Court. The Court accordingly appointed a Commissioner, who has valued 
the land and directed the payment of the price in instalments. Under the Act 
as it stood at the relevant time, there was no provision for an appeal against an order 
of the Court fixing the price. The landlord-respondent thereupon filed these Re- 
vision Petitions principally questioning the valuation fixed by the Court. While 
these Revision Petitions were pending before this Court, the Madras City Tenants’ 
Protection Act was amended by Act (XIII of 1960), whereby certain important 
amendments were carried out in certain sections of the Act. Section g-A was. 
introduced providing for an appeal from an order passed by a Court under section 
g of the Act. Section g itself was amended in the following particulars. While 
under the provision as it stood formerly the Court had to fix the price according to 
the lowest market value prevalent within seven years preceding the date of order, 
the amendment, made a variation in this regard. It directed that the Court shall 
fix the price of the minimum extent of land decided as aforesaid or of the extent 
of land specified in the application under clause (a) whichever is less. While pre- 
viously the entire extent of the Jand of which the tenant was in occupation was to be 
sold to him by an order under section g, the amendment provided that the Court 
could direct the sale of either the whole or part of the land specified in the applica- 
tion. The Court was thus called upon to decide the minimum extent of the land 
necessary for the convenient enjoyment of the tenant. Notwithstanding that the 
tenant was in occupation of a larger extent of land, if the Court found that a smaller 
extent would be sufficient for the convenient enjoyment of the tenant, the Court 
could order the sale by the Jandlord to the tenant of only such smaller exteni. With 
regard to the price also, while the Act previously directed that the minimum of 
the price during the previous seven years was to be taken, the amended Act stipu- 
lated that the price shall be the average market value of the three years immediately 
preceding the date of the order. The principal contention of the landlord in the 
present case is accordingly that under the conditions now set down by the amended 
Act, the Court has to decide two matters : firstly, determine the minimum extent 
of land which the tenant could be granted a sale of, and secondly, fix the price of 
that land in accordance with the new formula contained in the Act. On the date 
when these petitions were filed, the new Act had not come into force and the Reyi- 
sion Petitions accordingly confined themselves to questioning the correctness of the 
order of the lower Court in fixing the price. The grounds taken in the petitions 
related to the evidence on record which it was claimed had not been properly consi- 
dered by the lower Court in arriving at the value to be fixed according to the Act 
as itstood. But, by the time these petitions came on for hearing, the Act had been 
amended and the arguments before me have proceeded on the basis that since 
these eviction petitions are pending, the Court should now proceed in accordance 
with the principles laid down in the new Act. The tenants object to the applica- 
tion of the new Act contending that the new Act cannot be regarded as retrospective 
in respect of the matters which are now sought to be canvassed and that certain 
valuable rights which were created in the tenants under the old Act are by the inter- 
pretation placed upon the provisions of the Act by the landlord sought to be taken 
away ; and it is contended that the new Act should not be regarded as retrospective 
for that reason. 


I shall now proceed to examine these contentions. The first contention on 
behalf of the tenants is that the proceedings before the lower Court cannot be deemed 
to be pending, since an order directing the payment of the value of the land has 
been made and it only remained for the landlord to execute the sale-deed in com- 
pliance with the directions of the Court. It may however be mentioned that in 
some of these petitions some more instalments of the value of the land still remain 
to be paid, while in one of the petitions, that the entire amount has been paid but 
final orders in the matters have not been passed. Under section g of the Act, 
the procedure set down is that after the Gourt passes an order directing the pay- 
ment of instalments of the price of the land as fixed, the matter does not automati- 
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cally come to an end. On the payment of the price so fixed, the Court has to 
pass an order directing the conveyance by the landlord to the tenant of the extent 
of the land for which the price was fixed, and the Court has also by the same order 
to make arrangements for placing the one party or the other in possession of the land. 
‘There is the further condition that if the tenant failed to make the payments as 
‘directed, the application of the tenant could be dismissed with a consequent order 
of the repayment to him of the part of the purchase price paid by him. It is obvious 
therefore that the mere circumstance that the Court has made an order fixing the 
price of the land and directed its payment by the tenant does not put an end to the 
petition. The question however is whether in the absence of any provision in the 
Act for carrying the matter in Appeal or in Revision, it-could still be regarded as 
a pending proceedings and by reason of that pendency, the Amending Act could 
be made applicable to those proceedings. 


It seems to me that this contention of the tenants that the proceedings are 
not pending cannot possibly be accepted. Though the point is not directly dealt 
with, the decision in Syed Oomer Saheb v. Gopal}, affords some guidance. That was a 
‘case where a decree in ejectment had been passed against the tenant but had not 
_ been executed at the date of the commencement of the Madras City Tenants’ 

Protection Act. This Act came into force after the date of the order in ejectment. 
Nevertheless, the Full Bench held that notwithstanding that the order in ejectment 
had been passed, the case would still come within the scope of the expression ‘‘a 
tenant against whom a suit in ejectment had been instituted within the meaning 
-of section 9 of the Act,” and that, therefore, the tenant became entitled to apply 
under section 9 of the Act for an order directing the landlord to-sell the land to him. 
It is clear therefore that till the order in ejectment was actually executed the pro- 
‘ceedings could be regarded as pending. : or 


On behalf of. the petitioner-landlord, reliance has also been placed upon Satya- 
narayana v. Venkataratiamma*. In that case, the question arose whether an appeal 
‘preferred to the Appellate Tribunal under the Madras Buildings (Lease and Rent 
‘Control) Act must be deemed to be pending so long as the application to quash the 
proceedings was pending in the High Court. An application for a writ Of certiorari 
for setting aside the order of the Subordinate Judge, the Appellate Authority under 
the Act, had been filed in the High Court. The order in eviction was based 
‘on the ground of default. But the Act had been amended providing that a default 
‘should-be wilful before an order in eviction could be based thereon. The contention 
that was raised-then was that because the original application for eviction as well 
as the Appeal preferred against that order were disposed of long before the amendment 
‘came into force, the application for a writ of certiorari could not be regarded as a 
proceeding - instituted: under that Act. The learned Judges found -considerable 
force in this argument. While conceding that the Act provided. for an appeal 
‘but did not provide for any further proceeding by way of revision or certiorari under 
the ‘Act, they: nevertheless went on’ to hold that the moment a proceeding was insti- 
tuted in the High Court, it should necessarily follow that the decision in Appeal 
“was again set at large as it lost the finality the moment the High Court issued the 
rule nisi and on this ground they held that the proceedings were pending and that 


T 


‘the amended Act would apply. 


Though in the Madras City Tenants’.Protection Act, there is no express pro- 
‘vision granting a tight to ån aggrieved party to move this Court by way of Revision, 
nothing has been stated before me to support the contentions that the Revision 
Petitions before this Court are incompetent. If therefore a Revision Petition 
could be validly entertained’ by this Court, the principle laid down in the above 
decision’ Satyanarayana v. Venkatarattamma*, applies; and even apart from other 
* considerations, viz., that ne final order had been passed by the lowcr Court in the 
proceeding before it, it should necessarily follow that the proceeding is still pending. 
aS (1925) 47. M.L.J, 350, : I.L.R.- 47-Mad. - 2. (1951) 2 MLJ. 477. ' l 
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It has next been contended that the Act cannot be deemed to be retrospective 
in its operation. The argument in this regard is that under the Act as it stood, 
the tenant had two valuable rights, firstly he could make an application demanding 
that the landlord should sell the Jand he was in possession of to him, and secondly, 
the price was to be computed at the lowest figure during the preceding seven years. 
In both of these aspects, the amending Act made changes. While confirming the 
right of the tenant to protection in the sense that the land he was in occupation 
-of was to be-sold to him, the new Act limited that right to the actual extent that 
was necessary for the convenient enjoyment of the tenant, and secondly in respect 
of the price the amendment fixed the price to be that of the average of the preceding 
three years. It is accordingly seen that under the amending Act, the tenant could 
not ask for a sale of the entire holding to him over and above what was necessary 
tor his convenient enjoyment, and, secondly, the price that he had to pay was also 
fixed at a somewhat higher figure than what the unamended provision fixed it at. 
It is contended on behalf of the tenants that these valuable rights which were con- 
ferred upon them by the old Act would be affected adversely by the amending Act 
and for that reason, it is urged that retrospective operation cannot be given to the 
new provisions. The question is whether this view is correct. 


I may first of all emphasise that this amending Act is not one which repealed 
an existing Act and replaced it with another. Unless there is an express provision 
to the contrary, the presumption is that an amendment ofa P ron in an existing 
Act is deemed to have been part of the Act since the date of the passing of the Ori- 
ginal Act. Itis true that this is subject to the general principle regarding retros- 
pective operation of any provision. But so long as the Legislature was competent 
to enact such a provision, there is no reason why it should be regarded that the amend- 
ment came into force only from the date on which it was effected. In evaluating 
the argument that certain valuable rights were conferred upon the tenant under 
the old Act, it seems to me that the policy of the Act must necessarily be examined. 
What right was it that was conferred on the tenant? In a proceeding in eviction 
of the tenant, the tenant was given a right to ask for a sale of the land to him, and 
the Court could under certain circumstances and on certain conditions, make an 
order in his favour. Since the policy underlying the Act was only the protection 
of the tenant from eviction, the right that was conferred upon him was only to that 
limited extent and if the Act as amended defined that right only in relation to such 
extent of land that would be necessary for his convenient enjoyment, it is difficult 
to see what valuable right of the tenant was taken away by the amendment. It 
is true that under the unamended Act, the tenant could ask for a sale of the entire 
extent of land that he was in possession of and notwithstanding that hardship might 
be caused to the landlord, the old Act made it possible for the tenant to secure the 
sale of the entire extent to him. It is common knowledge that during the recent 
years the value of immoveable properties have appreciated to a great extent and 
there would appear to be no reason why the tenant should be given a considerable 
extent of land at the expense of the landlord and at a considerably lower price than 
the prevailing price, if what all the Act intended to do was to protect the tenant 
from eviction. The restriction of the right of the tenant to secure a conveyance 
of only such portion of the holding as would be necessary for his convenient enjoy- 
ment does not to my mind affect the right that was created in the tenant, that right 
being only a protection against the eviction. It was not and could not have been 
the intention of the Legislature to enrich the tenant at the expense of the landlord 
over and above what was required for carrying out the policy of the Act. If the 
amendment is to be deemed to be only prospective, it would in effect be a measure 
of expropriation of the landlord’s interest in the land at least in that portion of it 
which was not necessary to give adequate protection to the tenant. In carrying 


out the policy of the Act, it was wholly unnecessary for the landlord to be deprived of a . 


large portion of the holding and to be compelled to sell it at a price far lower than 
the prevailing market value.. In my opinion, to deny the application of the princi- 
ples underlying the amendment would in effect be expropriatory in so far as the 
landlord’s interests are concerned, and no construction of the provisions of the Act, 


33 
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which would lead to such a result, unless such a result is-expressly intended by the 
Act, could be given to the amendment. Therefore, in applying the general rule 
that a statute should not be regarded as having retrospective effect, unless so ex- 
pressed by the terms thereof or by necessary implication, the equally important 
consideration that expropriatory effect should not be given to a piece of legislation. 
unless that intention is expressly made out by the terms of that legislation, has. 
to be borne in mind. In the view that I take that the policy of the Act was only 
to safeguard the tenant against eviction, whatever right was conferred on the tenant 
must be limited to that extent necessary to effectuate that purpose. It should 
follow that by necessary implication the amended provision became applicable 
to all pending proceedings. 


It also seems to me that in a manner of speaking, the right to apply for a sale 
of the holding to the tenant can be separated from the rest of the provisions regard- 
ing the extent of the land to be conveyed to him and ‘the price to be fixed therefor, 
the latter. being merely procedural in their scope. It is undisputed that in so far 
as matters of procedure are concerned, the amendment must be held to be retros- 
pective in its operation. The right being only to be protected against eviction, all 
other matters ancillary to granting that protection must in my opinion be deemed’ 
merely procedural in their scope, and, if that view is correct, it should follow that 
the two matters for which the amendment provided, viz., the limitation of the extent 
of the land to be conveyed to the tenant and the principles upon which the price 

_ thereof was to be fixed, were procedural matters only to be governed by the amended. 
provision. r 

In the view that I have taken above, it follows that the order of the Court 
below has to be set aside and the matter remanded for fresh determination in the 
light of the amended. Act. The Petitions are accordingly allowed. The applica- 
tions under section g are directed to be re-opened and disposed of in the light of 
the provisions of the amending Act and in the light of the observations contained 
above. Under the circumstances of the cases, there will be no order as to costs. 


P.R.N. ee Petitions allowed ; cases remanded.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


Present :—MR. P., V. RAJAMANNAR, Chuf Justice AND MR. JUSTICE VEERASWAMI.. 


Associated Publishers (Madras), Ltd. .. Appellants* 
D. i 
K. Bashyam alias ‘ Arya’ and another .. Respondents. 


Copyright Act (1911), sections 1, 2, 6, 7 and 8—Applicability and scope of —“‘Original artistic work ?— 
Meaning of—Portrait or picture produced! by combination and adjustment of parts of two or more different ptctures— 
Right to copyright—“ Infrin *_Tast to decide—Liability of mere printsr of infringing copy—Damages— 
enni = Bia Reloads scope of sections 6 and 7—Plea based on section 8—Burdan of proof—Plea 
of estoppel—Conditions for ratsing—Absence of representation or change of position—Effect. 


Copyright subsists in every original artistic work. “ Artistic work would comprise paintings, 
sculptures, dr eee engravings, photographs, etc., the word ‘‘Artistic’’ is only a generic term used so 
as to include the ditferent processes of creating works; provided a work is produced by one of these pro- 
cesses and its creation inolves some’skill or labour on the part of the artist, it would be protected. 
Though a work such as a picture may have no claim to be called a work of art, it may nevertheless be 
an “artistic work ” for the purpose of the Copyright Act. ` 


, A portrait painting can þe an original work ofart. Ifan artist has expended his skill and labour 
in producing a picture by a combination of the parts of some other pictures in a new way, it would 
be an original work. Neither original thought nor original research is essential, and the standard 
of originality required is a low one. | It is original skill or labour in execution and not originality ‘of’ 
thought which is required for claiming a work as an original work. 


‘Where all that the plaintiff did was that he picked up one photograph of Mahatma Gandhi, 
reversed it and then adapted the head he found in another photograph and brought the two together, 
andino more, he would still be entitled to protection in his work because the result is something diffe- 
rent and it is the product of the labours and efforts of the plaintiff who could therefore claim copy- 
right in it. 

=r 
ult #O.S.A. No. 47 of 1936. aznd April, 1960. 
TED i l (and day of Vaisakha, 1882, Saka.). 
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Macmillan & Co., Lid. v. Cooper, (1923) 46 M.L.J. 637 : L.R.51 LA. 109 : LL.R. 48 Bom. 308 
(P.C.), applied. 


Copyright by Copinger, gth edition, pages 38 and 39, referred to. 


plainuff’s work ; indeed it is unusual for an infringement to consist of an exact reproduction. The 
real test is to find out the effect produced upon the mind by a study of the picture and of that which 
is alleged to be a copy of it or ities ofits design. There might be—and there will be—obvious diffe- 
rences—deliberately introduced to avoid a possible charge of infringement. A bad copy does not 
cease to be a copy. Ifthe Court, on a consideration of all the relevant circumstances and a compari- 
son of the plaintiff's picture and the eee Picture, comes to the conclusion that the defendant’s 
picture was consciously copied from the work of the plaintiff, that would be sufficient to hold that 
ed 


It cannot be contended as a principle of law that a mere printer ofan infringing work can never be 
made liable for infringement of copyright by merely printing it. In order to advantage of section 
8 of the Coypright Act, the defendant must establish that he did not know that the work which origi- 
nally existed as the plaintiff’s work and was presented to him in the guise of the defendant’s work 
was the subject of copyright. 


Fohn Lane the Bodley Head Lid. v. Associated Newspapers Ltd., u.R. (1936) 1 K.B. 715, applied. 


: Section 6 (1) of the Copynght Act confers on the owner of the copyright the remedy by way of 
„damages. Copyright is a right of property and any injury caused to such right would give rise to a 
claim for damages. Section 7 on the other d deals with the remedies b on detinue and conver- 
sion. It gives the right to the owner of the copyright to take proceedings for recovery of possession 
of all the infringing copies. It also confers on him a right to take proceedings in respect of the con- 
‘version of such co i i i 

fundamentally aif 


incorporeal right in property, A claim for damages under section 71s on the basis of conversion of 
goods which are deemed to be the property of the plaintiff. Butin the assessment of damages there 
should be no overlapping. Principles stated. 


Caxton Publishing Com v. Sutherland Publishing Company, L.R. (1939) A.C. 178 ; Sutherland 
Publishing Co. v. Caxton Publishing Co., L.R. (1936) 1 Ch. 323, referred to. 


A question of estoppel is a mixed question of fact and law and without definite allegations in the 
pleadings a party should not be permitted to resort to the plea of estoppel. 


: In the absence of any representation on the part of a person to another on the faiu v: woicn tne 
later suffered any detriment or changed his position, there can be no estoppel. 


On appeal from the Judgment and Decree of the Hon’ble Mr. Justice Bala- 
krishna Ayyar, dated 24th April, 1956 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C.S. No. Ig of 1952. 


K. Rajah Iyer instructed by Messrs. John and Row, for Appellant. 
V. C. Gopalaratnam and S. Kothandarama Nayanar, for Respondents, 
The Judgment of the Court was delivered by 


Rajamannar, C..7.—This is an appeal from the Judgment of Balakrishna Ayyar, J. 

in a suit C.S. No. 19 of 1952, filed on the Original Side of this Court by the first 
respondent (who will hereinafter be referred to as the plaintiff) against two defendants, 
“namely: (1) TheAssociated Publishers (Madras), Ltd., being the proprietors of the 
Associated Printers, a company registered under the Indian Companies Act, and (2) 
K. 5. Joseph, for the recovery of a sum of Rs. 10,000, being the estimated d 

suffered by the plaintiff by reason of the infringement of his copyright in a portrait 

of Mahatma Gandhi painted by him. The plaintiff also prayed for a decree directs 

ing the second defendant Joseph to render an account to him of all sums which he 

had made by the sale of the offending prints which he had printed with the aid of the 

-first defendant, directing the defendants or either of them to deliver to the plaintiff 
the unsold copies of the offending prints, and for an injunction restraining the defen- 

dants from further selling any copy of the offending prints. The mater; allegations 

in the plaint are as follows : The plaintiff 18 an artist who carries on the busines3 of 

painting, printing and publishing and selling portraits of national leaders. Amo 

others he painted the picture of Mahatma Gandhi in a sitting posture after studying 

several photographs taken of the Mahatma when he was addressing his prayer meet. 

i This work was completed by him in or about June, 1948. The 


ings. on S di laintiff 
the author of the portrait is the owner of the copyright in it. The plaintif conceived 


amages 
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the idea of having printed copies made of the portrait with a view to their sale. For 
this purpose he employed the services of the first defendant to make a block in the 
Process Department of their journal, the Madras Mai. The original portrait 
painted by the plaintiff was handed over to the first defendant with a view to prepare 
the block. ‘The first defendant first made a block which was not satisfactory and 
therefore not accepted by the plaintiff. The first defendant thereupon made a fresh 
block which was handed over to the plaintiff. The rejected block however was left 
with the first defendant who made improper use of it and the plaintiff had to file a 
suit G.S. No. 651 of 1948, on the file of the Original Side of this Court, for damages 
for infringement of his copyright. ‘That suit was settled on the first defendant paying 
the plaintiff the suit claim and costs. The first defendant had thus notice that the 
plaintiff was the author and owner of the copyright in the portrait of Mahatma 
‘Gandhi in the sitting posture. Finding that there was great demand for prints of 
his portrait the plaintiff placed an order with the first defendant to print for him 
5,000 copies of the said portrait by photo offset process in a size larger than that of 
the block made by the Madras Mail Process Department. For this purpose the 
original portrait painted by the plaintiff along with a retouched photo enlargement 
of the same were handed over to the first defendant in or about the first week of 
April, 1949. On 11th June, 1949, 4,000 copies were handed over to the plaintiff 
and subsequently the balance was delivered. The original portrait and the photo 
enlargement were in the custody of the first defendant from April to June, 1949. 
The first defendant had thus full notice of the fact that the plaintiff was the author 
of the portrait and had copyright in it. ‘The plaintiff found that by the time he took 
delivery of the copies of this portrait from the first defendant, the market was full of 
pictures in colour which were obviously colourable imitations in colour of the por- 
trait painted by the plaintiff. These coloured prints constitute a clear infringement 
of the plaintift’s copyright in the portrait painted by him. The infringing copies 
disclosed the name of the first defendant as their printer and that the copyright was 
vested in an institution called the Mahatma Gandhi Memorial Art House, Trivan- 
drum and the name of the artist was given as one K. R. K. Achari. After the termina- 
tion of C.S. No. 651 of 1948 the plaintiff addressed a letter to the first defendant on 
6th March, 1951, calling upon them to explain the circumstances in which they came 
to print the infringing copies and demanding from them an account of the sales of 
the infringing copies and payment of the damages suffered by him. There was no 
reply to eines So the plaintiff caused a fresh notice to be issued on and July, 
1951, inter alia demanding a sum of Rs. 10,000 as damages. To this a reply was 
received from the first defendant (Exhibit D-1, dated goth July, 1951, in which 
they stated that they printed the coloured prints from a original brought to them by 
their customer, one K, S. Joseph (second defendant) who had placed an order with 
them for printing ten thousand copies. The first defendant disclaimed liability and 
intimated that the matter may be taken up by the plaintiff with Joseph who had 
placed the order with them. On receipt of the reply the plaintiff addressed a letter 
to K.S Joseph at Trivandrum but the notice was returned unserved. The plaintiff 
stated that the portrait paintedby him which he had handed over to the first defendant 
for printing copies is a work of art of which he was the author, and as such he had a 
‘subsisting copyright in the said work under section 5 of the Copyright Act. The 
first defendant and its concerned employees had notice and knowledge of the plaintiff’s 
tights of copyright and were aware that the coloured prints were an obvious and 
-colourable imitation of the plaintiff’s picture with inconsequential alterations in 
petty details. ‘The first defendant with knowledge of the plaintiff’s rights to the 
copyright in the portrait knowingly and wilfully et ae the plaintiff’s right by 
printing the offending pictures and is therefore bound along with the second defen- 
‘dant in damages by reasons of the infringement of his copyright. The second defen- 
‘dant is further liable to render an account of all the profits made by the sale of the 
offending copies and the plaintiff is entitled to delivery of all the unsold offending 
prints in the possession of the second defendant. By reason of the colourable 
imitations of the plaintiffs picture being placed on the market the sales of his picture 
were seriously affected. 


I] ASSOCIATED PUBLISHERS (MADRAS), LTD. J. BASHYAM (Rajamannar, C.F.). 261 


The first defendant denied all liability. They stated inter alia that the portrait 
of Mahatma Gandhi in a sitting posture is a most popular and common portrait of 
Mahatmaji and there were several portraits of the Mahatma in the sitting posture. 
Neither the plaintiff nor anybody else could claim a copyright of Mahatma Gandhi's 
portrait. The first defendant denied that the plaintiff was entitled to the copyright 
in the portrait of Mahatma Gandhi in a sitting posture. On 17th March, 1949, the 
second defendant Joseph brought to the first defendant a portrait of Mahatma Gandhi 
drawn by K. R. K. Achari for reproduction. On 6th April, 1949, the plaintiff 
brought to the first defendant the concerned picture, a portrait of Mahatma Gandhi. 
The first defendant had no knowledge of any picture of Mahatma Gandhi drawn by 
the plaintiff though the Mail had made for the plaintiff a block of the picture some 
time in 1948. The first defendant denied that the prior suit, C.S. No. 651 of 1948, has 
any relevancy to the claim now made by the plaintiff. The making ofa block by the 
Process Department of the Madras Mail is no notice to the Associated Printers that the 
plaintiffis the owner and author ofa copyright of a portrait of Mahatma Gandhi in the 
sitting posture. The second defendant Joseph placed an order with them long before 
the date on which the plaintiff brought his portrait for reproduction by the first 
defendant. This defendant further stated that the portrait painted by the plaintiff 
and the portrait painted by Acharya were entirely different one from the other and 
that the plaintiff knew of and saw the picture painted by Acharya. The first defen- 
dant denied notice of the plaintiff’s portrait when they printed copies of the portrait 
made by Acharya. In paragraph 19 of their written statement the plea was raised 
that the defendant as a professional printer owed no duty to the plaintiff or to any 
other artist and they were not expected to settle claims of different artists of'alleged 
copyrights in portraits made by them and that the defendant committed no breach 
of duty even if the plaintiff had a copyright and, therefore, they were not liable for 
damages for alleged infringement of copyright. They pleaded in the alternative 
that the plaintiff had no copyright in the picture and that even if he had, there was 
no infringement by them, and even if there was an infringement, the plaintiff did 
not suffer any damages. In any event, they pleaded that the damages claimed was 
excessive and fanciful. The second defendant filed a written statement but there- 
after remained ex parte. The following issues were framed: 


(1) Has the plaintiff any copyright in the portrait of Mahatma Gandhi as prepared by him? 


(2) Is the suit bad for non-joinder of necessary parties for the reasons set out in paragraph 14 
of the written statement of the first defendant? 

(3) Has the plaintiff any copyright in the original of which document No. 1 filed along with 
the plamt is a copy? 

(4) Have the defendants or either of them committed an infringement of the plaintiffs copy ~ 
right by printing and publishing document No. 2 filed along with the plaint? 

(5) Is the plaintiff entitled to any damage and if so, to what extent? 

(6) Is the first defendant entitled to compensatory costs from the plaintiff? 

(7) Is the portrait drawn by Ramakrishna Achari at the request of the second defendant a 
colourable imitation of the portrait by the plaintiff and, if so, is the second defendant liable? 

(8) To what reliefs are the parties entitled? 


Balakrishna Ayyar, J., tried the suit. He held that the plaintiff had copyright in the 
portrait of Mahatma Gandhi as prepared by him and that Ramakrishna Achari 
copied from the plaintiff’s work at the instance of the second defendant, that there 
was, therefore, an infringement of the plaintiff’s copyright, that the plaintiff was not 
estopped from putting forward the suit claim and that he was entitled to damages. 
He overruled the technical objection that the suit was bad for non-joinder of necessary 
parties. He considered that the amount of Rs. 10,000 claimed by the plaintiff as 
damages was proper. On these findings he granted to the plaintiff the three reliefs 
prayed for by him in paragraph 14, clauses (1), (3) and (4), namely, payment of a 
sum of Rs. 10,000, direction to deliver to the plaintiff the unsold copies of the infring- 
ng prints and an injunction restraining the defendants from selling any copy of the 
offending prints. ‘The first defendant is the appellant before us. 
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Mr. Rajah Ayyar, learned counsel’ for the appellant, pregoa upon 5 us four 
main contentions : 


- 


(1) the plaintiff had no dai in the- picture prepared by him - (M. O. J 
because it was only a combination of pornon of two existing pictures (M.Os. 17 
and 20). ane eee, a 

(2) There was no tite eee! of the copyright by the: printing and’ sale of 
the-painting prepared by Acharya and published by Joseph, ‘thé secon defendant ; 


(3) the first defendant was in any event not liable as a puat without Know 
ledge of the plaintiffs copyright and 


_ (4) the damages claimed are excessive. 


- 


It will be useful to set out the material provisions of the Cori Act. ‘As the suit 
was.filed in 19 51, the Indian Copyright Act, 1914, will apply. That Act substantially 
embodied the’ provisions of the English Copyright Act, rg1I, with certain modifica- 
tions which are not material for the disposal of this appeal. . Under section 1 of the 
English Act, copyright subsists ih every original literary drarhatic musical and artistic 
work. ‘ Copyright’ means the sole right to produce or reproduce the work or any’ 
substantial part thereof in any material form whatsoever. For the purpose of the 
Act, ‘publication in relation to any work’ means the issue of copies of the work to the’ 
public. Under section 2 of the Act, copyright in ‘a work shall be deemed to be 
infringed if any person without'the consent of the owner of the copyright does any 
thing the sole right to do which is conferred by the Act on the owner of the copy- 
right. Under sub-section (2) of the same‘section, copyright in in a work shall also be 
deemed to be infringed by any person who— 


c (a) sells or lets for hire, or by way ab tide apoa or offers for sale or. hive: or _ 


the owner Of the copyriebtisscssr Lak eieas eee es 
~ any work which to his knowledge infringes copyright.” 


(b) distributes either for the purposes of trade or to such an extent as to affect prejudicially 


Section 6 sets out the civil remedies for infringement of EA Section 6 (1) 
and (2) runs thus : 


«6. (1) Where ihti in any work has been infringed, the owner of the api shall, . 
except as otherwise provided by this Act, be entitled to all su remedies by way of injunction or 
interdict, damages, accounts, and otherwise. as are or may be conferred by law for the infringement 
ofa right. 


(2) The costs ofall parties in any proceedings in respect of the infringement of copyright shall 
be in the absolute discretion of the Gourt”. 


f 


Section 7 which is as follows gives a further right : 


‘* All infringing copies of any work in which co yright subsists, or of any substantial part 
thereof, and all plates used or intended: to be used for the production of such infringing copies, shall 
be deemed to be the property of the owner of the copyright. who accordingly may take proceedings: 
for the recovery of the possession thereof or in respect of the conversion thereof.” . 


Section 8 exempts from liability to pay damages certain innocent aana As 
this was relied on by the appellant it is necessary to extract it in extenso. | 


“ Where proceedings are taken in respect of the infrmgement of the copyright in any work and 
the defendant in his defence alleges that he was not aware of the existence of the copyright in the work, 
the plaintiff shall not be entitled to any remedy other than an injunction or interdict in respect of the 
infringement if the defendant proves that at the date of the infringement he was not aware, and had 
not reasonable ground for suspecting, that copyright subsisted in the work.” 


Mr. Rajah Ayyar first contended that the plaintiff cannot claim any copyright 
in his picture marked as M. 0.3. As the argument proceeded, however, he was 
unable to maintain’ his contention, though he never formally abandoned it. Now 
copyright subsists in every original artistic work. The question is whether the 
plaintiffs picture is an artistic work and whether it is original. The term ‘ artistic 


~ 
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work’ would comprise paintings, sculptures, drawings, engravings and photographs 
and works of architecture, etc. As is pointed out in the well-known text book on 
‘Copy-right by Copinger, it was generally considered that the word “ artistic ” 


“was merely used as a generic term to include the different processes of creating works set out 
in the definition section and that provided that a work was produced by one of such processes, and 
that its creation involved some skill or labour on the part of the artist, it was protected.” 


In the later English Copyright Act of 1956 this is recognised and the words “ irres- 
pective of artistic quality ’ have been added. Likewise in the later Indian Copy-- 
right Act, in the definition of “ artistic work ” we find the clause ‘‘ whether or not 
any such work oo artistic quality ”. While we accept the opinion of Sri 
D. P. Roy Choudri that M. O.3 has no claim to be called a work of art, nevertheless 
for the purpose of the Copyright Act it must be held that itis “an artistic work.” 
The more difficult question 1s whether it can be called a orginal artistic work. 
Here again the originality that is required is very limited in scope. Undoubtedly, 
a portrait painting can be an original work of art. Some of the world’s master- 
pieces in European painting are portraits. The famous “Mona Lisa” of Leonardo. 
de Vinci for instance is a portrait. The plaintiff made extravagant claims to 
originality in drawing the picture M. O. 3. He deposed that he used to observe 
Gandhiji closely at his prayer meetings with a view to bring out in his picture his 
affinity to Buddha, cs and Ramanuja. We have no hesitation in rejecting such 
claims. M. O. 3 was certainly not drawn from life. When he was asked as to the 
original features in his picture, the only definite answer he could give was that in 
his picture he had shown Mahatmaji sitting with his right leg folded inside and the 
left leg outside. ‘This posture, according to him, was not Mahatmaji’s natural pos- 
ture. The plaintiff deposed that he had never seen the left foot outside and the 
right leg inside even in any other picture of Mahatmaji. At the trial the first’ 
defendant led evidence to demonstrate that the plaintiff’s picture M.O. 3 was a mere - 
combination of two other pictures of Mahatma Gandhi, M.O. 17 and M. O. 20. The 
head was taken from M.O. 17 and the body from M.O. 20, but with this important 
difference, that it was laterally reversed. M.O. 21 shows M. O. 20 reversed. 
According to Sri Roy Choudri, M. O. 3 is compounded of two photographs of 
Mahatma Gandhi, the body being taken from M.O. 21 and the head from M. O. 
17. Naturally a certain amount of adjustment was required and made. Beyond 
that, virtually nothing new had been done by the plaintiff. We have carefully 
examined M. O. 3 along with M. Os. 17, 20 and 21. We have no hesitation in 
holding that Sri Roy Choudri’s opinion is well-founded. ‘The similarities in the 
minutest details are so telling that there is no room for doubt. But we are not pre- 
pared to hold on the evidence that all that the plaintiff did was to mechincally 
compound the two pictures M. O. 17 and M. O. 20. Itis not as if the head in M. O. 
21 was cut away and the head from M.O. 17 was pasted instead and a pho- 
tograph taken of the composite picture. We think that the plaintiff himself drew 
his picture M.O. 3 copying the head from M.O.17 and the body from M.O. 20 
{M.O. 21). ‘The result of the combination was certainly in one sense new because 
there was no exact prototype of M.O. 3. The plaintiff’s skill and ingenuity lay in 
making the combination. Can the plaintiff’s picture so produced be said to be 
original? ‘There is a very illuminating discussion of the question as to when a work 
could be deemed to be a originally literary work in Macmillan & Co., Ltd.v. Coopert. 
Though the case related to a literary publication, the principles laid down by their 
Lordships of the Judicial Committee would govern the case of an original artistic 
work. It was ruled that reprint of selected passages from a original work may be 
a original literary work within the meaning of the Copyright Act if there has been 
expended upon it sufficient knowledge, labour, judgment or literary taste to give 
it some quality or character which the complete work did not possess and which 
differentiates it therefrom. ‘The following passage from Story, J.’s, a judgment in 


e- =m 


I1. (1928) 46 M.L.J. 637 : L.R. 51 I.A. 109: I.L.R. 48 Bom. 308 (P.C.). 
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the case of Emerson v. Davies!, was quoted in extenso by Lord Atkinson who delivered: 
the Judgment of the Board: 


“ The book of the plaintiff is, in my judgment, new and original in the sense in which those words 
are to be understood in case of copyright. The question is not whether the materials which are used 
are entirely new and have never been used before, or even that they have never been used before for 
the same purpose. The true question is whether the same plan, arrangement and combination of 
materials haze been used before for the same purpose or for any other pues If they have not. 
then the plaintiff is entitled to a copyright, although he may have gathered hints for his plan and 
arrangement or parts of his plan and arrangement from existing and known sources. He may have 
borrowed much of his materials from others, but if they are combined in a different manner from what 
was in use before. . . . heisentitled toa copyright....Itis true that he does not thereby acquire 
the right to appropriate to himself the materials which were common to all persons before, so as to 
exclude those persons from a future use of such materials ; but then they have no right to use such 
materials with his improvements superadded, whether they consist in plan, arrangement, or illustra- 
tions, or combinations, for these are strictly his own.......... In truth, in literature, in science and 
in art there are and can be few, if any, things which, in an abstract sense, are strictly new 
and original throughout.” 


Certainly the plaintiff must have expended his skill and labour in producing his 
picture by combination of parts of two other pictures, in a new way. As Copinger 
points out (gth Edition, page 39), neither original thought nor original re- 
search is essential and the standard of originality required is alow one. “It 1s ori- 
ginal skill or labour in execution, and not originality of thought which 1s required.’” 
Of course it is difficult to state any principle upon which the standard is based and 
to state the precise amount of the knowledge, labour, judgment or skill or taste which 
the artist must bestow upon his composition in order to acquire a copyright. We 
are in entire agreement with Balakrishna Ayyar, J., on this point that 


“ Even if it be that in the present case the plaintiff did nothing more than what Mr. G houdr 
thinks he did, viz., that he ‘chet up one photograph of Mahatma Gandhi reversed it and then adapted 
the head he found in arate: photograph and brought the two together, even so, he will be entitled 

to protection in his work because the result is something different and that something was the product 
of the labours and efforts of the plamtiff.” 


Mr. Rajah Ayyar was unable to seriously upset this finding. 


The next question is whether there has been an infringement of the copyright 
which the plaintiff had in his picture M.O. 3. The answer to this question 
depends upon whether M.O. 15 is a copy or colourable imitation of M.O. 3. As 
was pointed out in the judgment of a Division Bench of this Court to which one of 
us was a party in Cunniah @ Co. v. Balraj & Co.*: 


“ Tt is impossible to lay down any rule which could serve as a test of what constitutes a copy or 
colourable imitation”’ 


In order to constitute infringement there should be direct or indirect use of those 
features of the plaintiff in which copyright subsists. It is unusual for an infringe- 
ment to consist of an exact reproduction of the whole of the plaintiff’s work. 
Consequently it is difficult to be precise as to the amount of copying or degree 
of resemblance necessary to constitute infringement. Our conclusion must depend, 
in the words of Lord Herschell, 


‘¢ really on the effect produced upon the mind by a study of the picture, and of that which is 
alleged to be a copy of it or at least of its design ”. 


We have carefully compared the two pictures. There are obviously 
differences. M.O. 3 is in monochrome but M.O. 15 is coloured. In M.O. 3 
Mahatma Gandhi holds a paper but in M.O. 15 he holds a book. In M.O. 15, 
before him are placed a watch and a newspaper or journal. In M.O. 3 only four 
fingers of Mahatmaji’s left hand are clearly visible but in M.O. 15 all the five fingers 
are clearly visible. But these differences appear to us to have been deliberately 
introduced to avoid a possible charge of infringement. Some of the differences 
are evidently due to difference in the degree of skill of the plaintiff and Achari, 
D.W. 3. There can be no doubt that M.O. 3 is a far better picture than M.O. 15. 


I. (1848) 3 Story U.S. Rep. 768. 2. (1960) 1 M.L.J. 53. 
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It is curious that the artist himself whodrew M.O. 15,K.R.K. Achari, put forward 
in his evidence the case that he drew the original of M.O. 15 from M.O. 17 and M.O. 
20. He took a tracing of M.O. 20 and reversed it and then adapted the body to 
the head in M.O. 17. Now this is exactly what the first defendant says the plaintif 
did. Coincidences do occur in life but we are convinced that this is not such a case 
of accidental coincidence. It is impossible to believe that by sheer chance D.W. 3, 
adapted the same combination as the plaintiff adopted, when it is well known that 
the country was flooded with pictures of Mahatma Gandhi, especially after his: 
tragic assassination in January, 1948. 

In the present case there is much more material than mere study and compari- 
son of the two pictures. There is a definite admission by D.W. 3, the artist who is 
the author of M.O. 15, that he had the plaintiff’s picture before he painted 
M.O. 15. On 15th February, 1952, the plaintiff sent a registered notice to D.W. 3, 
Achari, calling upon him to explain why he should not be proceeded against for 
infringement of copyright. On goth February, 1952, D.W. 3 replied to this letter 
(Exhibit P-12). The material portion of this letter runs thus : 

“ One of the pictures for writing was aframed picture of yours. To write the face there was 
picture with Gandhi’s autograph. I remember tohave written these two. . . I think there will be 
some differences between your picture and Joseph’s picture. . .Besides please don’t trouble me in. 
my old age. . . .” 

D.W. 3 wanted to get out of this letter by saying that he signed it without under- 
standing it. The plaintiff produced another letter which one Jayaraman wrote 
to him from Trivandrum after interviewing K.R.K. Achari on behalf of the plaintiff. 
This Jayaraman has given evidence that he was working with the plaintiff at the 
time and went to Trivandrum under his directions. In this letter Jayaraman says : 


“ I went and met Ramakrishna Asari. I asked him about our picture. He said that it was true 
that he wrote the Gandhi picture, that the person who gave the orde: for it was Sri K. S. Joseph, that 
he came with an ex-Minister and gave some Gandhi pictures and our Gandhi picture to write the 
same. Besides he said that he told him to have our picture as the base and write.” 


In this connection there are certain signficant omissions to which we should 
refer. One is the non-production of the original of M.O. 15. Joseph did not care 
to give evidence. He was the person who placed the order with D.W. 3 and it 
was his duty to give the correct version as to the material which he placed with the 
artist for producing M.O. 15. An ex-Minister is said to have accompanied Joseph 
when he went to Trivandrum to place an order with D.W. 3. He was also not 
called. Mr. Rajah Ayyar, learned counsel for the appellant, relied on some of the 
statements made by the plaintiff in his evidence which were intended to demons- 
trate that M.O. 15 was far inferior to M.O. 3 in its artistic quality. The plaintiff 
commented on several features in M.O. 15. He says there was no perspective in it, 
no rhythm. He called it daubing. Even accepting the plaintiff’s views in the 
matter, we fail to see how it would follow that the original of M.O. 15 is not an 
infringement of M.O. 3. A bad copy does not cease to be a copy. On a considera- 
tion of all the relevant circumstances and a comparison of the plaintiff’s picture and 
M.O. 15, we have come to the same conclusion as the learned trial Judge, namely, , 
that the original of M.O. 15 was consciously copied from the work of the plaintiff. 


The next contention of Mr. Rajah Ayyar has given us a little difficulty, parti- 
cularly because of the pleadings in the written statement. The first defendant is 
the printer of the infringing copies. It is not its publisher. It is not alleged that 
it has sold the pictures or distributed them. Joseph placed an order with them 
and they executed it and delivered the copies to Joseph. Mr. Rajah Ayyar did not 
contend before us that as the first defendant company was only a printer, it could 
not be made liable for infringement of copyright by merely printing M.O. 15. His 
argument was based on the appellant’s ignorance of the subsistence of copyright in 
the plaintiff. So we are not called upon to discuss the larger question whether a 
mere printer of infringing copies of a work in which copyright subsists will be liable 
in damages for infringement of copyright. Mr. Rajah Ayyar referred us to para- 
graphs 6, 7 and 13 of the written statement as containing the appellant’s plea on 


34 
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this point. Paragraphs 6 and 7 refer to the making of a block of the plaintiff’s 
picture by the Process Department of the Mail which was being published by the 
appellant-company and to the prior suit (C.S. No. 651 of 1948} which ended in a — 
settlement of the plaintiff’s claim. The first defendant stated that the making of a 
block by the Mail is no notice to the Associated Printers that the plaintiff is the owner 
and author of a copyright in a portrait of Mahatma Gandhi in a sitting posture. 
Paragraph 13 contains the following plea : 


“ This defendant states that che plaintiff’s letter, dated 6th March, 1951, was mislaid in the office 
of the first defendant but even if it was not mislaid, there was no need to reply to a claim, which was 
so frivolous. This defendant, who is a professional printer, owes no duty to the plaintiff or to any 
other artist and he is not expected to a claims of different artists for alleged copy rights on portraits 
made by hım. This defendant committed no breach of duty and the plamtiff even if he has got a 
copyright, has no claim whatsoever on this defendant for damages for alleged infringement of copy- 
ng 
Mr. Rajah Ayyar submitted that in effect the plea of the appellant was based on the 
provisions of section 8 of the Copyright Act. Though this section was expressly 
mentioned in the written statement, the learned Judge, Balakrishna Ayyar, J., 
found that a plea under section 8 of the Copyright Act was not specifically taken 
in the written statement. He pointed out that even no specific issue was taken 
on the plea. The learned Judge, however, was prepared to hold that the plea, 
even if allowed to be raised must fail. He was inclined to agree with the suggestion 
made by learned counsel for the plaintiff that in this matter certain employees of 
ee urst defendant and Joseph were acting in concert, fully aware of the rights of the 
plaintiff. 


As we have already said above, Mr. Rajah Ayyar did not contend before us that 
a mere printer as such can never be made liable for infringement of copyright by 
printing the infringing copies. As regards the limited plea under’section 8 which 
is not confined to printers, Mr. Gopalarathnam, learned counsel for the plaintiff- 
respondent brought to our notice the decision in John Lane the Bodley Head, Ltd. v. 
Associated Newspapers, Ltd.1. In that case the defendants, the Associated News- 
papers, Ltd., published in a newspaper of which they were the proprietors and 
publishers a short story called “ The Gods Decide ” which had been submitted to 
them by one § as his own original work. ‘‘ The Gods Decide ” was in fact a colour- 
able imitation of a short story entitled ‘‘ The Interlopers”’, copyright in which 
was owned by the plaintiffs or one of them. The defendants did not know of the 
existence of “ The Interlopers ” nor that it wasa subject of copyright, and sought 
to rely on section 8 of the Copyright Act, 1911, as a defence to the plaintiffs’ claim 
for damages under sections 6 and 7. It was held by du Parca, J., that section 8 
afforded no defence in the circumstances. The learned Judge was prepared to 
accept the evidence adduced on behalf of the defendant company that the literary 
editor of the journal in which the infringing short story appeared and his assistants 
did not know of the existence of the original story. He was also satisfied that 
they had no reasonable grounds for suspecting that the publication of “'The Gods 
Decide ” would constitute an infringement of copyright. Notwithstanding these 
findings of fact favourable to the defendants, the learned Judge was of opinion that 
section 8 afforded them no defence. The ground of the decision was that the defen- 
dants, in order to take advantage of section 8 would have had to prove that they 
did not know that the work which originally existed as “‘ The Interlopers ” and was 
presented to them in the guise of “‘ The Gods Decide ” was the subject of copyright. 
The principle of this decision applies to the present case. The utmost that the 
appellants say is that they were not aware that M.O. 15 constituted an infringement 
of M.O. 3. Indeed their case is that when they accepted the order from Joseph 
for M.O. 15, they were not aware of the plaintiff’s picture M.O. 3. Itis not as if 
they knew of the picture of the plaintiff and they also knew that M.O. 15 was a 
colourable imitation of M.O. 3 but thought that M.O. 3 itself was not the subject of 
copyright. Even if the appellant-company were to be allowed to raise a plea under 
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section 8 of the Copyright Act, on the strength of this decision that plea must .be 
overruled. 


Another plea which was pressed upon us by Mr. Rajah Ayyar was estoppel. 
Here again there was nothing in the written statement of the appellant to found sucha 
plea. A question of estoppel is a mixed question of fact and law, and without de- 
finite allegations in the pleadings a party should not be permitted to resort to 
the plea of estoppel. Even otherwise we think there is no substance in this plea. 
There is no representation on the part of the plaintiff to the appellant on the faith 
of which they suffered any detriment or changed their position. Nor was there 
any duty on the part of the plaintiff to warn them that they were infringing his 
C neS by publishing M.O. 15. The learned trial Judge rightly rejected this 
plea. 


The only question which remains is, what are the reliefs which the plaintiff 
is entitled to. As already mentioned, the plaintiff claimed four substantial re- 
liefs besides costs, namely, (1) the recovery of a sum of Rs. 10,000 as damages, (2) 
an account from the second defendant of all sums which he had made by the sale 
of the offending prints and a direction that both defendants do pay to him the 
sums so found, (3) delivery of unsold copies of the offending prints, and (4) an 
injunction restraining the defendants from further selling any copy of the offending 
prints. The learned Judge Balakrishna Ayyar, J., granted to the plaintiff reliefs 
(1), (3) and (4) and refused to grant him the relief No. (2). The plaintiff has not 
filed any appeal seeking this relief. Mr. Rajah Ayyar conceded that if we find that 
the plaintiff had a copyright in M.O. 3 and that M.O. 15 constituted an infringe- 
ment of such copyright and the appellant had no valid deene. the plaintiff would 
undoubtedly be entitled to the reliefs of damages, delivery of the remaining copies 
of the infringing picture and an injunction. His only complaint was as regards 
the quantum of damages. The plaintiff claimed a sum of Rs. 10,000 and the 
learned Judge has awarded that sum as damages. 


In view of the fact that the only claim for damages now subsisting is for an 
infringement of copyright, we do not think it necessary to deal at any length with 
much learning which was exhibited at the Bar on the construction of sections 6 and 
7 of the Copyright Act. Section 6 (1) in general terms confers on the owner of 
the copyright the remedy by way of damages as may be conferred by the law for the 
infringement of a right. Copyright is a right of property and any injury caused. 
to such right will give rise to a claim for damages. Section 7 deals with the reme- 
dies based on detinue and conversion. It is twofold in its scope. It gives the 
right to the owner of the copyright to take proceedings for the recovery of the 
possession of all the infringing copies. It also confers on him a right to take 
proceedings in respect of the conversion of such copies. The foundations of the 
claim under sections 6 and 7 respectively are fundamentally different. Damages 
under section 6 are claimed for infringement of copyright which is an incorporeal 
right in property. If damages are claimed under section 7, it is on the basis of 
conversion of goods, which are deemed to be the property of the plaintiff. In 
the assessment of damages there should not be overlapping. The claims under 
section 6 and section 7 must be distinctly put forward inthe plaint. Now it is 
obvious that the learned Judge has not awarded to the plaintiff any damages on 
the basis of conversion. There was a prayer for the delivery to the plaintiff of 
the unsold copies of the offending print and that was granted ; but that could only 
be against the second defendant and Mr. Rajah Ayyar does not object to it. It is 
nowhere alleged in the plaint that the first defendant was guilty of conversion. 
If anyone was guilty, it was the second defendant. Having regard to the reliefs 
claimed by the plaintiff and the decree granted by the learned trial Judge, it becomes 
irrelevant whether the remedies under sections 6 and 7 of the Copyright Act are 
cumulative, or alternative remedies. The House of Lords in Caxton Publishing 
Company v. Sutherland Publishing Company', confirming the decision in 
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Sutherland Publishing Co. v. Caxton Publishing Co.1, held that the remedies were 
cumulative. Butit will be equally obvious that there should be no overlapping 
of the reliefs granted under each of these two sections. 


The plaintiff’s claim for Rs. 10,000 as damages is thus set out in the plaint: 

“The plaintiff states that by reason of these spurious and colourable imitations of the plaintiff's 
picture being placed in the market, the sales by him of the pictures printed by him have been seriously 
affected with the result that he has still in his hands over 2,000 copies though in the normal course he 
would have been able to sell out not merely the 5,000 copies originally printed but also further copies 
to an equal number.” 
It is true the calculation of the figure is not in this paragraph but the basis of the 
figure is there. The learned Judge considered this amount of Rs. 10,000 was legi- 
timate. He was aware that the quantum must remain a matter of estimate. The 
learned Judge took into consideration the fact that 10,000 copies of M.O. 15 were 
printed by the appellant and given to Joseph and that if each picture had been 
sold at Rs. 2, Joseph would have made a profit of Rs. 15,000 if all the copies had 
been sold and a profit of Rs. 10,o00if he had sold two-thirds. He was also of the 
opinion that if Joseph had not put his counterfeit copies in the market, the plaintiff 
would have been able to sell 10,000 copies and he could have made a profit of at 
least as many rupees. With respect to the learned Judge, we think that for the loss 
suffered by the plaintiff on account of the copies of his picture remaining unsold, 
he would not be entitled to the profit which Joseph might have made if he had sold 
all the ‘ten thousand copies or two-thirds ofthem. The following details were 
elicited from the plaintiff in his examination: . 

“Q. How many copies did you take delivery of ? 


A. 5,000. 

Q. How many were,you able sell ? 

A. Iwas able to sell 2,500. Because of their bad printing I had to print again. 

Q. Were you able to sell the whole of the 3,000 ? 

A. I was able to sell 3,000. But it took me five years. It ought to have been sold within 
_two months. 

Q. Even those 3,000 were printed badly ? You took delivery of it ? 

A. Not so satisfactory, but still I have to sell. 

Q. You got a reduction for g,o00 ? 

A. Yes.” 


If this he so, the plaintiff would not- have ‘suffered great Joss. He had sold all the 
copies though it took him a long time. There is however the other circumstance 
that the flooding of the market by the second defendant’s pictures must have pre- 
vented the plaintiff from printing further copies of his picturé and selling them. 
Taking all these facts and circumstances into consideration, we think that'a sum. 
of Rs. 5,000 would be proper and reasonable damages. We therefore allow the 
appeal to this extent and modify the decree of the learned trial Judge. The plaintiff 
will however be entitled to his costs of the suit on the amount claimed by him. He 
will also be entitled tothe costs of this appeal but only calculated on asum of 
Rs. 5,000. 


P.R.N. 7 Appeal allowed in part; 
` decree modified and damages reduced. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE ÂNANTANARAYANAN. 
A. Ramaswami Ayyangar .. Petitioner" 


D 


State of Madras (Educational Department), represented by the 
ka Divisional Inspector of Schools, Coimbatore and others .. Respondents. 


Master and Seroant—Prwvats institution recognized and aded by the Government—T ermination of the services 
Ge eine ty tie eee E De TE ee ee ae ess or implied — 
onditions imposed by the admumstrative rules framed under the Madras Elementary Educator Act (VII of 1920 
Jor continuance of recognition and aid—Cannot be invoked for redressal of employee's rights—Writ under Arti 

226 of the Constitution. 

The terms of the contract between teacher-employee and the private institution—-Management 
are those appearing in the service register. The relevant condition is the giving of three months’ 
notice on either side for leaving the services in the case of the employee and for terminating the services 
of the employee in the case of the Management. A lesser period of notice can be given by the 
Management for adequate disciplinary reasons approved by the District Educational Officer. 


The terms of the contract between the teacher and the Management cannot be enlarged by the 
rules framed under the Madras Elementary Education Act. As between the employer (Manage- 
ment) and the employee (teacher) the implied or express terms of the contract will alone govern 
their mutual relationship. If the State steps into the picture at all, as an agency recognising the 
institution and giving it financial: aid, it may very well be that this aid is hedged around with 
certain conditions, which the Management will have to observe, if it requires the continuance of the 
recognition or of the aid. A private individual who is an employee of the private institution can- 
not invoke those conditions in support of a redress claimed by him against his employer of a scope 
wider than the implied and ress terms of the contract of employment. The Management may 
have to pay the penalty of withdrawal of recognition or financial aid, ifthe Management does not 
choose to abide by these admunistrative rules promulgated for its benefit. 


When the rules are administrative and not statutory in their effect, and when the Management? 
can dispense with the services of its employee (the feache?) after giving three months’ notice m the 
usual course, such an employee could not invoke the aid of the Court in order to quash the 
proceeding of the Management dispensing with his services. . 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court | 
will be pleased to issue a writ of certiorart calling for the records in Dis. No. 1185 
of 1958, dated 17th June, 1958 of the Divisional Inspector of Schools, Coimbatore 
Division and records in R.C. No. 180/D1/56, dated 16th April, 1957 of the District 
Educational Officer, Tiruchirappalli confirming the order of the Manager, dated 
16th July, 1956 and quash the said orders. 


S. V. Venugopalachari and R. V. Seshadri, for Petitioner. 


The Additional Government Pleader (M. M. Ismail) on behalf of Respondents 
I and 2. 


F. S. Athanasius and R. G. Rajan, for third Respondent. 


The Court made the following 


ORDER.—This application for the issue of a writ of ceriorari for quashing certain 
orders under which the services of the petitioner (A. Ramaswami Ayyangar) were 
dispensed with by the Management of the St. Andrews Higher Elementary School, 
Manapparai (third respondent) involves certain issues of interest. The petitioner 
claims that he was appointed as a Headmaster of the third respondent school on 
oth June, 1947. Charges were first framed against him on certain disciplinary 
grounds on oth January, 1956. Certain of these charges were cancelled and recast, 
and fresh charges were issued on 3rd March, 1956. Subsequently, the petitioner 
was reduced as an Assistant in the same school with effect from 8th March, 1956. 
The petitioner appealed to the District Educational Officer, Trichy, on 26th March, 
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1956. On roth July, 1956, the Manager of the institution framed charges 
upon other facts, and asked the petitioner to submit an explanation to them on or 
before 15th July, 1956. Admittedly, the petitioner wrote on 13th July, 1956 want- 
ing some further time, but this request was refused. Finally, the Management gave 
the petitioner notice for three months with effect from roth July, 1950 and terminated 
his services, apparently holding the charges proved, in the absence of any satisfactory 
or adequate explanation. ‘The petitioner appealed to the District Educational 
Officer, Trichy, on gist July, 1956, and later to the Divisional Inspector of Schools, 
Coimbatore. On-17th June, 1958, by Disposal No. 1185 of 1958, the Divisional 
Inspector of Schools rejected this appeal. In other words, the petitioner sought 
to appeal, under the rules governing such aided institutions to certain officers of 
Government, such as the District Educational Officer and the Divisional Inspector 
of Schools who had power to review the proceedings of the Management and to 
grant the petitioner redress. But he pursued those remedies in vain, and he failed. 


Learned counsel for the petitioner (Sri Venugopalachariar) has urged two. 
grounds only, as the basis of his argument that this Court should now interfere 
under Article 226 of the Constitution by the issue of a writ of certiorari, quashing 
the proceedings dispensing with the services of the petitioner. Both these grounds 
are founded upon certain rules in the Rules Relating to the Elementary Schools’ 
published by the Government of Madras. Under rule 13 (2) (ii) (6), the class 
of teachers referred to in those rules could be 

“ dismissed with three months’ notice, or three months salary in lieu thereof, for any of the 
following reasons, namely, wilful neglect of dutv, sertous misconduct, gross insubordination, mental 
unfitness, incompetence, retrenchment, physical unfitness or any other good cause.’’ : 

It is now submitted before me that the petitioner was denied redress in two 
matters, coming within the first and second provisos to rule 13 (2) (ii) (b) extracted 

above. Under the first proviso, the teacher has to be informed in writing of the 
T charges against him, and this was undoubtedly done in the present case. The 
proviso further specifies that ‘ the statement made by the teacher, if any, shall .be 

taken into consideration before a final decision is taken by the Management.’ This 
~ also seems to have been done, in the sense that a belated explanation from the peti- 
uoner was taken into consideration before the notice dispensing with his services 
was given. But there is another part of this proviso that ‘ the teacher shall be given 
a reasonable opportunity for stating his case in writing or in person.’ The argu- 
ment is that this rule was not complied with, since the petitioner was given time 
for only five days for the preparation and submission of his full explanation on the 
charges, which involved one or two matters of accounting, and it is stressed that 
this was not in consonance with principles of natural justice. The second proviso 
‘ which is the other ground of the application, enunciates that 


“ before the issue of the notice the Deputy Inspector of Schools should be consulted and his 
approval obtained by the Management about the propriety of such an action.” 


` In the present case, this proviso was also formally complied with in the sense 
that, as early as the preceding May, the approval of the Deputy Inspector of Schools 
had been obtained for taking disciplinary action against the petitioner upon two 
charges. The grievance of the petitioner is that this was a long time prior to the 
actual formulation of the present charges in July, and that permission was not speci- 
fically obtained from that Officer for taking disciplinary action with regard to the 
matters which formed the subject of the subsequent charges. 


In this connection, two decisions of the Andhra Pradesh High Court have been 
placed before me, in both of which that Court took action for the alleged violation 
of certain rules framed under the Madras Elementary Education Act (VIII of 
1920). One such case was Venkataswamy v. Correspondent, K.G.B. Sr. School}. Basi 
Reddy, J., observed that where the statutory rules were disregarded the termina- 
tion of the service was improper. The rules are as much binding on the Govern- 
ment as on any one else. They cannot be abrogated at will, by an executive fiat. 
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But there is one important fact distinguishing this case from the present matter, 
with regard to the entire question of the applicability of Article 226 of the Constitu- 
tion. That was a case in which the termination of the services of the teacher was 
set aside in appeal by certain authorities in the Education Department, and the 
Government subsequently intervened, in order to restore the action of the Manage- 
ment. Hence, what was essentially in issue in that case, was the action of the 
Government in interfering against the principles of natural justice to set aside a 
proper action of one of its own officers, which benefited a private individual. 


The other decision, Subba Rao v. Divistonal Inspector of Schools, again refers to 
certain rules relating to elementary schools, but the very headnote shows that the 
proceedings under Article 226 were between the aggrieved petitioner and the 
Divisional Inspector of Schools, a servant of Government. Obviously differeat 
considerations apply where the grievance of an individual is against the Government 
for non-compliance with the spirit of its own rules, which were definitely acknow- 
ledged as binding by Government. 


In the present case also, it is true that the petitioner desires the issue of a writ 
of ceritorart not merely to quash the orders passed by the Management terminating 
‘his services, but also the orders of the Divisional Inspector of Schools, Coimbatore, 
and of the District Educational Officer, Pudukottai (Respondents 1 and 2) confirm- 
ing the order of the Management. But there is one aspect of the matter, which, 
in my view, makes a vital difference, and which does not appear to have been 
considered in the authorities to which I have been referred. That aspect can be 
simply expressed as follows. The petitioner admits that he is an employee of the 
private institution alone and that, as regards the Management and himself, the 
terms of the contract are those appearing in his service register. The relevant 
condition or term. runs as follows :— v 


“ No teacher shall ordinarily leave a school without giving three months’ notice to the Manage- 
ment, and no Management shall dispense with the services of a teacher without giving thiee months’ 
notice to him, except for adequate disciplmary reasons approved by the District Educational Officer.” 


The prima facie interpretation of this rule must certainly be that a teacher could 
leave the service of a school giving three months’ notice to the Management, but 
that the Management can dispense with his services only after giving three months’ 
notice ordinarily, and that if it does not give that notice but less there must be 
adequate disciplinary reasons approved by the District Educational Officer. 


Now, I am unable to see how these terms of the contract between the teacher 
and the Management are enlarged or qualified by the rules already referred to. The | 
learned Additional Government Pleader claims that the rules are not statutory, . 
but administrative in character ; he also relies upon the judgment of this Court in 
W.P. No. 802 of 1958 in support of this view. The difficulty is obvious that, as 
between the employer (the Management) and the employee (the teacher) the 
implied or express terms of the contract will alone govern their mutual relationship. 
If the State steps into the picture at all, as an agency recognising the institutién 
and giving it financial aid, it may very well be that this aid is hedged around with 
certain conditions, which the Management will have to observe, if it requires the 
continuance of the recognition or of the aid. But from a strictly legal point of 
view, I am quite unable to see how a private individual who is an employee of this 
‘private institution can invoke those conditions, in support of a redress claimed by 
terms of the contract of employment. In other words, the Management may have 
to pay the penalty of withdrawal of recognition or financial aid, if the Management 
does not choose to abide by these administrative rules promulgated for its benefit. 
But as far as I can ascertain from the actual contract, the Management is entitled 
to dispense with the service of the employee (teacher) after three months’ notice. 
It is only if notice for a lesser period is given, that any special considerations would 
govern the case. Similarly the employee (teacher) can leave the services of the 
school after giving three months’ notice. 








1. (1960) 1 An. W.R. 305. 


272 l THE MADRAS LAW JOURNAL REPORTS. [1962 


In the present case, no doubt, the Management desired to comply with the 
rules framed by the Government for its guidance in dealing with teachers. Actually, 
there was formal compliance with both the provisions that I have referred to earlier. 
Whether there was substantial compliance or otherwise, is a matter of opinion. 
However this might be, when the rules are administrative and not statutory in 
their effect, and when the Management can dispense with the services of its employee 
(the teacher) after giving three months’ notice in the usual course, without assigning 
any special reasons therefor, I am unable tosee how such an employee could invoke 
the aid of this Courtin order to quash the proceedings of the Management dispensing 
with his services. In the two authorities of the Andhra Pradesh High Court which 
I have referred to, this aspect does not appear to have been considered at all. Nor 
can learned counsel for the petitioner (Sri Venugopalachariar) draw my attention 
to any other authority of this Court or of any other Court, which would justify the 
interpretation that the scope of the contract between a private institution and its 
employee could be widened, because that private institution has chosen to accept 
certain terms or conditions upon which Government has granted the institution 
recognition or financial aid. For instance, a case could be conceived where the 
teacher was entertained by the private institution a little before it was recognised by 
Government. Are we to hold, in such a case, that the recognition by the Govern- 
ment has transformed the terms of the contract or widened its scope? In other 
words, is there ‘a tripartite agreement between the Government, the Management 
and the teacher, superseding the original agreement between the Management and 
the teacher? I have no reason to think so, and none has been shown. 


Apart from this even with regard to the orders of the two departmental autho- 
rities, I am unable to come to the conclusion that they were manifestly erroneous 
upon the face of the record, or so unjust and opposed to the principles of natural 
justice, as to necessitate interference. It is clear enough that, at one stage, the 
Deputy Inspector did authorise disciplinary action against this petitioner, whether 
upon the same material or material of lesser scope. It is, again, clear that the 
petitioner was granted some time for submitting his explanation, though he might ` 
have thought that it was not sufficient time, and that, at any rate, the explanation 
subsequently submitted by him was considered by the authorities in arriving at 
their decisions. 


For these reasons, I do not think it would be a proper exercise of the powers 
vested in this Court to interfere by the issue of a writ of certiorari. The application 
is accordingly dismissed, and the rule nist will be discharged. ‘There will be no 
order as to costs. 


V.S. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VEERASWAMI. 
A. Abdul Rahim .. Petitioner* 


J. 
State of Madras by Accommodation Deputy Tahsildar .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 6 (2) (a) and 16 (1)—Premium— 
Payment of a lump sum under a lease with stipulation as to its repayment on the tenant vacating—Ilf premium 
receiving which constitutes an offence. 


The word ‘premium’ in section 6 (2) (a) of the Madras Buildings (Lease and Rent Control) 
Act, 1949, is used in contradistinction to the word rent, which is normally payable periodically. 
Where an amount is received under a lease, not as a price but as money refundable on the happening 
of a stipulated event, it cannot be held to be a premium. What is contemplated as premium in the 
context is some payment in the nature of a price and which is not refundable. The expression ‘or 
other like sum ’ in the clause should be understood ejusdem gensris to the word ‘premium’ and only a 
payment which has some resemblance to what i is comprehended by the word premium will come 
within the scope of the words ‘ or other like sum’. The Proviso regarding receipt of advance limited 
to two months cannot have the effect of converting the refundable deposit into a premium. 


* Crl. R.G. No. 527 of 1960. 14th March, 1961. To. 
(CrL R.P. No. 511 of 1960). (23rd piaia, 1882, S 
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Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Chief Presidency 
Magistrate, Egmore, Madras, dated 17th March, 1960 and made in C.C. No. 1228 
of 1960. 

M. Natesan for N. Sivamani, Syed Asim and N. Krishnamitra, for Petitioner. 


V.V. Radhakrishnan, for the Public Prosecutor, for State. 
The Court made the following 


Order : —This Revision is directed against a conviction under section 16 (1) 
read with section 6 (2) (a) of the Madras Buildings (Lease and Rent Control) Act, 
1949, and imposition of a fine of Rs. 200 with a provision for simple imprisonment 
for three weeks in case of default. The petitioner who was the landlord, by a lease 
deed, dated 1st January, 1958, let out to one Dr. M.P. Ganesh Rao the front side of 
premises No. 129-A in Arcot Road, Kodambakkam, on a monthly rent of Rs. 45. - 
Clauses (4) and (5) ofthe lease deed provided for the payment by the tenant to the 
petitioner of a sum of Rs. 500 as advance, the receipt of which was acknowledged by 
the petitioner, and for return of the advance without interest on the tenant vacating 
the premises in his occupation. The question is whether this provision for payment 
of the amount and refund of the same on the contingency contemplated is within the 
mischief of section 6 (2) (a) of the Act. The learned Chief Presidency Magistrate 
thought that it was, and in that view convicted and sentenced the petitioner as 
aforesaid. me ; 


., There was some argument in the light of the evidence adduced before the 
learned Chief Presidency Magistrate as to the precise nature of the payment of 
Rs. 500. Clause (4) of the lease deed states that the tenant of his own accord 
paid the sum to the petitioner as advance but it was sought to be made out in the 
evidence that this amount was paid by the tenant with a view for the petitioner to 
provide for certain amenities asked for by the tenant. But this case of the petitioner 
has not been accepted by the learned Chief Presidency Magistrate and I can find no 
reason to differ from him. The actual payment of the sum of Rs. 500 and the refund 
thereof at the termination of the tenancy are not disputed. Though clause 4) of the 
lease deed mentions that this amount of Rs. 500 was paid as advance, it is clear frorn 
the lease deed that the so called advance did not represent additional rent or rent 

aid in advance. Nor does the payment appear to be of the nature of a loan because 
It was not repayable on demand. It is more like a deposit repayable only on the 
happening of a certain stipulated event. 


Sub-section (2), clause (a) of section 6 of the Act reads : 

**(2) Where the fair rent of a building has not been so determined— 

a) the landlord shall not, after the commencement of the Madras Buildings (Lease and Rent 
Controh (Amendment) Act, 1951, claim, receive or stipulate for the payment of, any premium or other 
like sum in addition to the a rent ” 

In view of the argument in this Court it may also be necessary to set out the 
Proviso to the section which is: 

** Provided -that the landlord may receive, or stipulate for the payment, of, an amount not 
exceeding two months’ rent, by way of advance.’ 
Whether such a deposit as mentioned above is within the scope of “ any premium or 
other like sum” is the question. The word ‘premium’ is a well-understood expression 
used in contra-distinction to rent normally payable either periodically or on 
specific occasions. Section 105 of the Transfer of Property Act dcfines that the price 
paid or promised in consideration ofa lease is called the premium and that the money, 
share of crops, service or other thing paid periodically or on specific occasions or to be 
rendered at such times by the tenant is called the rent. Sometimes a premium paid 
in certain circumstances may almost resemble a loan, when, of course, the amount 
is repayable....But in this case.I have already.said that the amount. paid in the 
circumstances was, having regard to the terms, not a loan. Where the deposit 
repayable as in this case was in consideration of the grant of the lease, can it be said 
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that it is premium paid for the lease? If the amount paid is not refundable, it will 
present no difficulty for that will undoubtedly be premium. But the payment being 
on condition that the amount is refundable on the happening of a certain event, it is. 
necessary to determine whether the amount can be said to be “ premium, ” 


No direct decided case on the point has been brought to my notice. The cases 
cited at the Bar relate to the English Rent Control Acts using different phraseology 
on particular contexts. In King v. Cadogan (Eart) t, Warrington, L.J., while discussing 
the relative provisions in the English Finance Act, stated : 

“Now the Legislature in expressing its intention has chosen to use two words—‘rent” and “‘pre- 
mium ”—both of which in connection with leases have perfectly well known legal meanings. I need 
not say anything about the meaning of the word rent, but “ premium ”, as I understand it, used as it 
frequently is in legal documents, means a cash apyment made to the lessor, and representing, or 
supposed to represent, the capital value of the difi erence between the actual rent and the best rent 
that might otherwise be obtained. It is a very familiar expression to everybody who knows the forms 
and powers of granting leases. It is in fact the purchase money which the tenant pays for the benefit 


which he gets under the lease.” 
Actually in that case the Lord Justice was concerned with an item of expenditure on 
the house and he held that such an expenditure was not in any sense a premium: 
But it is equally obvious that a deposit such as in this case, which is repayable on the 
happening of the specific contingency, is not premium as the expression was under- 
stood by Warrington, L.J. It certainly does not represent the capital value of the 
difference between the actual rent and the best rent. W. H. Brakspear & Sons, Ltd. v. 
Barton*, is a case under the Increase of Rent and Mortgage Interest (Restrictions). 
Act, 1920. The lease deed in that case contained what is familiarly known as the 
tied clause namely that the tenant should make purchases from the landlord who 
would give a discount on a certain percentage on the turnover. In an action by the 
landlord to recover rent and price due for the goods sold and delivered, the tenant 
made a counter-claim alleging that the discount of 10 per cent. was due to him on 
the price of goods paid. McCardie, J., disallowed the counter-claim and held that 
the tied covenant in the lease and the discount for goods supplied under the tie must 
be disregarded for the purposes of the Rent Restrictions Acts. The learned Judge, 
with reference to the words “ fine or premium or other like sum for the grant, rene- 
wal or continuance ofa tenancy” occurring in section 2 (3) of the Rent Restrictions. 
Act, 1920, observed that the tie and discount in question did not fall within the scope- 
of those words. Reference was next made to Regor Estates Lid. v. Wright®. That. 
case was concerned with section 2' (1) of the Landlord and Tenant (Rent Control} 
Act, 1949, which made it illegal to require the payment of a premium “as a condi-- 
tion of the grant, renewal or continuance of a tenancy” of a dwelling house to- 
which the Rent Restrictions Act applied. The tenancy, therefore, was entered. 
into pricr to the Act coming into force ard provided for the payment of £300 as. 
premium in respect of the Jease, the payment to be in instalments. The tenant 
having defaulted to pay the instalments of the premium, in an action to recover the 
same, the tenant contended that the premium was not recoverable inasmuch as the- 
same was within the prohibition crjoired by section 2 (1) of the 1949 Act. It was. 
held by the Court of Appeal that prior to the 1949 Act coming into force, a stipula- 
tion for and payment cfa premium like that was not illegal and that, therefore, the 
landlord was entitled to recover the arrears of instalments of the premium. The. 
Court of Appeal had to do with the same section in Woods v. Wise4. That was again. 
a case in which prior to the coming into force of the Landlord and Tenant (Rent 
Control) Act, 1949, a lease agreement had been entered into for which part of the 
consideration was a lump sum of £850 paid by the tenant to the landlord in addition: 
to the payment of rent stipulated and other covenants. Actually the Court of Appeal’ 
did not decide what constituted ‘‘ premium” within the meaning of that Act but it 
negatived the tenant’s defence that the payment of £850 was hit by section 2 of the 
Landlord and Tenant (Rent Control) Act, 1949. Evershed, M.R. in the course of 
the judgment observed : 
a 
Tm L.R. a 3 K.B. 485 at 492. 3. a 1 All 
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“‘the conception of requiring some money payment as a “ condition ” of the grant of a tenancy 

is well-understood. To my mind, there is a distinction between such a requirement as a condi- 
tion precedent to the grant of a tenancy (on any terms) on the one hand, and, on the other hand the 
provision in the lease or contract of tenancy for payment of some lump sum by way (as in the 
present case) of compounding of rent and in addition to the periodic rent. It is the former, and 
the former only, which is prohibited, and made the subject of criminal proceedings.” 
It may be seen that none of the above cases cited is of much assistance in deciding 
the scope of the words “ any premium or other like sum ” in sub-section (2) (a) of 
section 6 of the Madras Buildings (Lease and Rent Control) Act, 1949. But the last 
mentioned case was cited by the learned Public Prosecutor in support of his conten- 
tion that in this case the deposit received by the petitioner was a condition for the 
grant of the lease and that, therefore, the receipt was within the prohibition of sub- 
section (2) (a) of section 6. It may be that the deposit was received as a condition 
for the grant of the lease and in that sense the receipt formed part of the considera- 
tion of the lease. But that does not necessarily mean that ipso facto the deposit was 
in the nature of a premium or a like sum. That question was not decided by the 
Court of Appeal in Woods v. Wise}. 


An amount which is received but not as a price but as money refundable on the 
happening of a stipulated event cannot in my opinion be held to be premium. Pre- 
mium as ordinarily understood is a lump sum payment made outright as price for a 
lease. In the context of the words “ in addition to the agreed rent ” in clause (a) 
of sub-section (2) of section 6, it appears clear that what is contemplated by “ pre- 
mium ”? is something other than the agreed rent. The premium in the context of 
the words used, it seems to me, involves the idea that what is paid should be in the 
nature of a price for the lease and a payment of money which is refundable is, in this 
case, therefore not within the scope of premium. 


The question then is whether such an amount is within the scope of “ other like 
sum”. ‘The scope of those words has to be understood in the light of the doctrine 
of ejusdem generis. Only a sum which has some resemblance to what is comprehended. 
by the word “ premium ” that will come within the scope of the words “ other like 
sum.”. It seems to me, therefore, that the deposit in this case is not comprehended 
by the words “‘ other like sum ” either. 


But the learned Public Prosecutor contended that inasmuch as the deposit was 
free of interest, the petitioner had the advantage of it and that fact would comprehend 
the receipt of the f an within the scope-of “‘ other like sum”. I am unable to 
accept this argument. When the amount paid on the terms mentioned is held to 
be not within the scope of “ premium ” or “ other like sum ”, I do not see how the 
fact that it is to be free of interest will nevertheless bring the amount within the scope 
of those words. 


The learned Public Prosecutor then relied on the Proviso to section 6 (2) (a). 
But obviously that Proviso is concerned with advance rent. Moreover, the Proviso. 
does not have the effect of enlarging the scope of the body of the section. 

In the result I hold that the petitioner is not guilty of the offence he has been 
charged with. The Revision Case is allowed and the petitioner is acquitted. 
The fine, if any, paid will be refunded. 


R.M. Revision allowed. 


EES 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND MR. JusTICE RAMACHANDRA IYER. 


Stanes Amalgamated Estates Limited, Coimbatore and 
another .. Petitioners* 
v. 


‘The State of Madras represented by the Deputy Commercial 
Tax Officer, Coimbatore IT .. Respondent. 


Madras General Sales Tax Act (LX of 1939), section 5 (v)—-Applicability—Tea sold to buyer in Madras 
for delivery to persons at places to be notified from time to time—Price fixed F.O.R. in Madras—Goods packed, 
marked and consigned to Railway addresssed to buyers at places outside Madras—Ratlway receipt in name of 
buyers delwered to buyers in Madras—Ruight of seller to exemption from tax. 


In order that an assessee may claim exemption from tax under section 5 (v) of the Madras General 
Sales Tax Act, 1939, the assessee must establish, inter alia, that the sale of tea was intended for delivery 
outside the State and that delivery was so made outside the State of Madras. 


The question for consideration in the application of section 5 (v) is not where the property in 
the goods passed to the buyer, but where the actual delivery was intended and made. 


Where the agreement for sale fixed the price F.O.R. Kattery, a Railway Station, in the State of 
Madras and stiplulated that the sellers should have the goods packed, marked and despatched to 
destination, in accordance with the instructions which the buyers were to give from time to time, 
and the goods were delivered to the Railway to assessee’s buyers at places outside Madras, accor- 
-ding to the instructions of the buyers who had in the mean while entered into contracts of sale with 
various persons outside the Madras State and the relevant railway receipts were taken in their 
james and delivered over to them : 


Held, that though constructive delivery of the goods was given to the buyers in Madras, the 
deliveries for purposes of section 5 (v) were intended to be effected and were so effected outisde the 
State of Madras and therefore the assessees were entitled to -the exemption claimed. 


Petition under section 12-B (1) of the Madras General Sales Tax Act (LX of 
1939) praying the High Court to Revise the Order of the Sales Tax Appellate Tri- 
bunal. Madras, dated 31st May, 1956 and made in T.A. No. 1075 of 1955 and 
T.A. No. 1291 of 1955 respectively preferred against the Order of the Commercial 
Tax Officer, Coimbatore North, dated 7th June, 1955 in Appeal Nos. rro of 
1955-56 and 109 of 1955-56 respectively (Assessment Nos. 2060 of 1953-54 and 
2158 of 1953-54 respectively D.C.T.O. (Coimbatore II). 


P. Govindan Nair for Messrs. King and Patridge, for Petitioners. 
The Government Pleader (K. Veeraswam1) for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—These two Revision Cases, which have been filed respectively 
by the Stanes Amalgamated Estates Ltd. and the United Nilgiri Tea Estates Gom- 
pany Ltd. relate to the assessments to sales tax-for 1953-54. The assessees are dealers 
in tea. In addition, they also own or otherwise have an interest in Jands on which 
tea is grown. ‘The disputed portions of the turnover in the two cases are respectively 
Rs. 54,053-15-6 and Rs. 1,89,714-1-9. They represent the sale price of tea grown on 
the lands owned by the assessees which was sold to Messrs. The United Coffee Supply 
Company Ltd. The agreement for sale fixed the price F.O.R. Kattery, a Railway 
‘Station in thé Madras State, and stipulated that the sellers should have the goods 
packed, marked and despatched to destinations, in accordance with the instructions 
which the buyers were to give from time to time. After entering into the contract with 
the assessees, the buyers, the Urited Coffee Supply Company, Ltd., in turn, entered 
into contracts for sale of tea with various persons outside the Madras State. They 
then instructed their sellers to pack and send portions of the tea purchased by them 
to places where they had agreed to deliver to their own purchasers. The goods were 
accordingly consigned and despatched to destinations outside the State of Madras 
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addressed to the United Coffee Supply Company, Ltd., the relevant railway receipts 
were also taken in their names and delivered over to them. The consignment bore a 
mark to identify the purchasers from the United Coffee Supply Co., Ltd., for whom it 
was intended. From a typical case placed before us by the Government Pleader, it 
is seen that, after the despatch of the goods to the various places, the assessees issued 
an invoice to the United Coffee Supply Co., Ltd., for the price and incidental charges : 
presumably they were paid only thereafter. There can be no doubt that constructive 
a of the goods had been given by the assessees to their buyers within the State 
o as. 


The claim of the assessees was that the turnover in respect of such sales should 
be exempted under the provisions of section 5 (v) of the Madras General Sales Tax 
Act from being included in the assessable turnover, as they represented the price of 
tea grown in their lands sold to the United Coffee Supply Co., Ltd., which was 
intended to be and actually delivered outside the Madras State. Section 5 (v) 
which was in force during the year to which the assessment related stated : 


The sale of tea grwon by the seller or grown on any land in which he has an interest, whether 
as owner, usufructuary mortgagee, tenant or otherwise, shall be exempt from taxation under section 5, 
sub-section (1), if the sale is for delivery outside the State and delivery is actuallly so made.” 


In order that an assessee may get exemption under the provisions of this section, three 
conditions should be satisfied : (1) the tea that was sold was grown by the seller on 
any land to which he would be entitled to as owner, usufructuary mortgagee, tenant 
or otherwise, (2) the sale should be intended for delivery being made outside the 
Madras State, and (3) the delivery should have been actually so made outside the 
Madras State. It is admitted that conditions 1 and 3 have been satisfied in the 
instant case, as the tea which was the subject-matter of the disputed turnover was 
grown in the lands owned by the assessees, and was actually delivered outside the 
Madras State. 


The only question to be determined in order to entitle the assessees to the exemp- 
tion sought is whether the sales were made for the purpose of delivery being made 
outside the State of Madras. Both the Deputy Commercial Tax Officer as well as 
the Commercial Tax Officer on appeal negatived the claim of the assessees. On 
further appeal the Sales Tax Apeelite Tribunal held that the delivery in the instant 
case at the places outside the Madras State should be deemed to be a delivery in 
pursuance of the contract which the United Coffee Supply Company, Ltd., made 
with its own buyers and not one which was made by the assessees. They held that, 
the property in the goods passed when they were unconditionally appropriated 
towards the purchases by the buyers from the assessees, the delivery should be deemed 
to have taken place within the Madras State immediately after that appropriation 
was made. 


In our opinion, for the application of section 5 (v), the question to be considered 
is not where the property passed to the buyer but where the actual delivery was 
intended and made. The circumstance, that the buyer, agreed to give delivery to his 
purchaser at a particular place, will not exclude that place being the place of actual 
delivery contemplated by the assessees when they entered into a contract with the 
United Coffee Supply Co., Ltd. A simple case would afford an illustration. Sup- 
pose the United Coffee Supply Co., Ltd., had a branch of their own at ‘ A’, a place 
outside the State of Madras and there was an agreement to effect an actual delivery 
at that place by the assessee. ‘The United Coffee Supply Co., Ltd., might have 
entered into a contract to sell the very goods to their customer and deliver the same 
there. But that cannot lead to the result that the original contract did not envisage 
a delivery at place A. In the present case the goods were delivered to the Railway 
addressed to the assessees’ buyers at a place outside Madras. The circumstance that 
the buyers’ buyer was also at that place cannot prevent that place being the con- 
templated place of delivery as between the assessee and the buyer from the assessee. 


The question has to be decided on the basis of the agreement between the 
assessees and their buyers, the United Coffee Supply Company, Ltd. The agree- 
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ment was to pack, mark and despatch according to such instructions as the buyers 
might give thereafter. Later the buyers instructed the sellers that the goods should 
be packed and sent addressed to the United Coffee Supply Company, Ltd., outside 
the Madras State. Therefore, at the time when the contract of sale was entered 
- into, the parties did make a stipulation in regard to delivery. But they did not then 
specify the place of actual delivery. Instead they agreed that the goods should be 
sent to such place as the buyer might direct. When, therefore, the buyers dèsignated 
later the place to which the goods should be sent, it should be held that the parties 
had agreed all along that the goods should be actually delivered at the place then 
designated. It is not necessary that the intention to deliver the goods outside the 
State of Madras should be expressed at the time of the contract itself. It would be 
enough, if at the time of the contract, the actual delivery was contemplated, and the 
place of actual delivery was left to be determined at the option of one party or the 
other. As soon.as that option is exercised by the concerned party, it should be held 
that both the parties intended to effect actual delivery at the place designated by the 
party having the option. 


In the present case, there was such an option given to the buyers to designate 
‘the place of actual delivery. The buyers exercised the option and required their 
sellers to send the goods to the various places. It is true that the assessees, after 
loading the goods in railway wagons, took’the relevant receipts in the names of the 
buyers, namely, the United Coffee Supply Company, Ltd., and thereby gave cons- 
tructive delivery of the goods to the buyers, but actual delivery was all along intended 
to be given and was given only at the places designated by the buyers. It follows 
that the deliveries in the present case were intended to be effected outside the State 
of Madras, and were so effected. The petitioners would be entitled to the exemp- 
tion claimed. 


The Revision Petitions are allowed with costs. Advocate’s fec Rs. 100. 
P.R.N. aee Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 
A. Gunamani .. Petitioner * 
U. 
W. R. Stephen and others .. Respondents. 


Civil Procedure Code (V of 1908), section g2—Applicability—Sutt for declaration and possession of trust 
properties by members of Christian Mission owning properties—Allegation in plasnt ihat defendants had ceased 
to be members of the Mission and had become aliens disentitled to be in possess‘on of properties of Mission—Absence 
of allegation or plea of defendants being trustees—Sanction of Adoocate-General—Necessuy. 


A suit by some members of a Christian Mission for a declaration that the defendants had ceased 
to be members of the said Mission and became aliens and were not entitled to the benefits of the Mis- 
sion and to retain possession of the trust properties belonging to the Mission and for recovery of posses- 
sion of such properties from the defendants who were no better than intruders and trespassers, does 
not require the sanction of the Advocate-General under section 92, when there is no allegation or 
admission in the plaint that the defendants were trustees and when the defendants themselves do not 
claim to be trustees 

Petition under section 115 of Act (V of 1908) praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Nagercoil, dated 19th January, 1961 
and made in I.A. No. 125 of 1960 in O.S. No. 1 of 1960. 


T. M. Krishnaswami Ayyar and N. D. Jose, for Petitioner. 


K. S. Sankara Ayyar, A. Subramania Ayyar and D. Gnanasikhamani, for Respon- 
‘dents. 


The Court delivered the following 


Jupcment.—The suit was laid by certain Christians claiming to belong to the 
London Mission Church seeking for a declaration that certain trust properties 
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‘belonging to the London Mission were to enure only to the benefit of those Christians 
who belong to the London Mission and that the London Mission Christians who 
went over to join the Church of South India thereby became aliens, dissentitled 
to any right, interest or benefits of the properties referred to. The plaintiffs’ further 
allegation in the plaint was that these defendants were in possession of the properties 
of the trust and that the defendants, having ceased to be members of the London 
Mission, were no longer entitled to be in possession. ‘The plaintiffs sought to recover 
possession from these defendants together with future mesne profits. 

Even ‘before filing a written statement the defendants filed I.A. No. 125 of 1960, 
praying for the rejection of the plaint and the dismissal of the suit. Apparently this 
prayer was based on the ground that this was an action which required the sanction 
-of the Advocate-General under section 92, Civil Procedure Code, and, which sanc- 
tion not having been obtained, the plaint should have been rejected, in limine. ‘The 
learned Subordinate Judge of Nagercoil went into the question, as I have said, with- 
-out calling for any written statement with regard to the status of the defendants in 
relation to the subject-matter of the suit, and, came to the conclusion that even though 
the defendants might be aliens or intruders in the sense that they have ceased to be 
members of the London Mission and had joined the Church of South India, the suit 
as prayed being only one for recovery of trust properties from the possession of persons 
-who had no better status than that of trespassers, did not require the sanction of the 
-Advocate-General. It is against this order that the fifth defendant in the suit has 
filed this Revision Petition. 

On behalf of the petitioner Mr. T. M. Krishnaswami Ayyar has taken me exten- 
sively through the plaint. The plaint no doubt sets out the history of the institution 
leading to the acquisition of the properties and the nature of those properties as 
trust properties. But, nowhere has it been averred in the body of the plaint that 
these defendants were ever trustees or came into possession of the properties as 
trustees. It is somewhat surprising that if the defendants wanted to non-suit the 
‘plaintiffs for want of sanction under section 92, Civil Procedure Code, they should 
have failed to take a definite stand as to their status in relation to the trust properties. 
"They have not chosen to maintain that they are trustees. In fact, they have 
‘deliberately refrained for committing themselves in any manner whatsoever. But 
in so far as the question whether the sanction under section 92, Civil Procedure Code, 
is necessary or not has to be answered. under the present circumstances, it has to be 
-done only on the basis of the averments in the plaint. The plaint, as I have said, 
does not admit that these defendants were trustees, and, if that is so, I am unable to 
see how in seeking to dispossess the persons who are not trustees but who are in 
possession of trust properties, sanction of the Advocate-General is necessary. It 
‘seems to me that the learned Subordinate Judge came to the right conclusion in 
holding that the suit was maintainable. 

The Civil Revision Petition is without substance and is dismissed with costs. 

P.R.N. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE JAGADISAN. 
Tiruvariamuthu Pillai altas B. T. Pillai .. Appellant * 
u 


The Municipal Council, Shencottah, represented by the 

Municipal Commissioner .. Respondent. 

Travancore District Municipalities Act (XXIII of 1116), section 254—Applicabilityp—Power of Munici- 
paltty to authorise killing of dogs owned by private person which is neither rabid nor dangerous—K: pen bp Munict- 
pal seroant—Liability of Municipal Council—Suit for damages against Municipal Council as such represented 
Commissioner—If barred—Section 3'75—Scope of. i 

Tort—Damages—Killing of dog—Right of owner to by sue for damages—T rover. 

The foundation of the right of a Municipal Council to destroy dogs under section 254 of the 
“Travancore District Municipalities Act, 1116, 1s that they should be unlicensed and that they should 
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be straying within the limits specified. But a dog could not be said to be unlicensed when there 
was no system of licensing or machinery for licensing dogs on the relevant date. Further, unless 
there has been a public notice within the express provisions of section 254 (1) that unlicensed dogs- 
would be destroyed, section 264 (2) cannot be attracted so as to clothe any person with authority 
to destroy dogs. The publication by tom tom of resolution passed by the Municipal Council that 
rabid dogs straying in the streets will be destroyed is not such a notice as would satisfy the require- 
ments of section 254, 


Section 375 of the Travancore District Municipalities Act does not bar a suit for damages for 
tort against the Municipal Council as such represented by its Gommissioner. 


Domestic animals such as dogs, are capable of being owned absolutely and the owner may main- 
tain an action in trover in respect of them ; and he retains his property in them even if they stray 
or are lost. To kill another man’s dog without legal justification is an actionable wrong. It is 
no legal justification that the dog was trespassing. There is no general power in Municipal Cor- 
porations to destroy animals supposed to be staying about in a manner harmful to the public. A 
Corporation is as much liable in an action on tort as an individual and it is liable fo. the wrong acts 
of its servants or agents. A corporation can only act through servants or agents. 


It 1s therefore clear that a Corporation cannot be immune from liability in respect of torts brought 
about at its instance on the ground that the act was not inira vires the corporation. The act of the 
servant or the agent is the act of the Corporation itself and, in any event, the Corporation is a joint 
tortfeasor along with the agent or servant. A Municipality is therefore liable to pay damages for 
its unlawful act of having brought about the destruction of a dog owned by a private person which. 
was not rabid or dangerous ; the fact that the Municipal Council acted in excess of its statutory 
powers is not a defence to the action, but is an aggravating circumstance. 


Appeal against the Decree of the District Judge of Tirunelveli in Appeal Suit 
No. 171 of 1957, preferred against the Decree of the Court of the District Munsif 
of Shencottah, in Original Suit No. g of 1955. 


K. Hariharan, for Appellant. 
R. Ramamurtht Ayyer, for Respondents. 
The Court delivered the following 


Jupement.—This Second Appeal arises out of an action in tort filed by the 
owner of a dog against a Municipal Corporation which killed the dog through its. 
servant in purported exercise of its statutory power. 


B. T. Pillai a resident of Ariyanalloor Street in Shencottah owned a young dog 
of Fox Terrier Species worth about Rs. 50. On 2oth December, 1954, the dog was 
out on the street accompanied by a servant of B. T. Pillai. One of the employees 
of the Municipal Council of Shencottah killed it. B. T. Pillai complained to the 
Municipal Council that his dog was killed by its employee unlawfully inspite of 
warning given to the employee by his own servant not to kill it. B. T. Pillai submitted. 
in that complaint that the ‘ killing of his dog was illegal , high handed and unjustifi- 
able’ , that the incident caused him not merely financial loss but also mental anguish: 
and that unless he was given redress adequately by the Municipality he would be 
constrained to sue it in a Court of law for damages. 


To this the Municipality sent a reply stating that one of its servants, Mookan 
Nayakar was engaged in killing stray dogs found within the Municipal limits of 
Shencottah and that several stray dogs were killed on 20th December, 1954, and. 
that one such strary dog was killed at a spot 20’ away from the residence of B.T. 
Pillai. ‘The reply further stated that the dog so killed was an old dog affected with 
serious skin disease, and that the dog was a source of danger to the residents of the 
town. The Municipality denied that the dog was killed deliberately without heed- 
ing the warning given by the servant of B.T. Pillai. Finally the Municipality 
justified its action under the provisions of section 254 of the Travancore District 
Municipalities Act, (XXIII of 1116.) 


B.T. Pillai filed O.S. No.g of 1955 on the file of the District Munsif’s Court of 
Shencottah against the Municipal Council, Shencottah, represented by its Com- 
missioner for recovery of damages of a sum of Rs. 100 alleging that the defendant. 
Municiality was not justified in killing his dog in the manner it did, and that 
section 254 of the Travancore District Municipalities Act cannot afford any protec- 
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tion to the Municipality to escape from the consequences of its wrongful act. The 
plaintiff claimed Rs. 50 as damages representing the value of the dog he lost and 
Rs. 50 as damages for the mental agony which he suffered consequent on the loss. 
of his pet dog. é 

The defendant Municipality was not even willing to admit that the plaintiff’s 
dog was killed and put forward a dubious defence bordering on disingenuity. Its 
primary defence, however, was that the wrongful act complained of was done only 
in exercise of its statutory power, and that therefore it was not liable to be sued 
in tort for damages. There was also a further defence that the suit itself was barred 
under section 375 of the Act. 


The learned District Munsif of Shencottah who tried the suit found that the 
plaintiff’s dog was destroyed by the servant of the Municipal Council on goth 
December, 1954, in pursuance of the direction cf the Council. ‘The action of the 
Municipal Council was found to be unlawful on the ground that section 254 of 
the District Municipalities Act was inapplicable on the facts and circumstances of 
the case. On these findings the learned District Munsif decreed the suit in favour 
of the plaintiff as prayed for. 


The Municipal Council preferred an appeal which was A.S. No. 171 of 1957 
on the file of the District Court of Tirunelveli. The Jearned District Judge held 
that quite apart from section 254 of the District Municipalities Act, the Munici- 
pality had the power to direct destruction of dogs straying in public streets. He 
further held that the employee of the Municipal Council who killed the dog acted 
in excess of the authority conferred upon him which was confined only to killing 
of stray dogs without owners, and thai therefore the Municipal Council was not 
liable. The learned District Judge was also of opinion that section 375 of the 
Municipalities Act was a bar to the maintainability of the suit. The judgment 
and decree of the trial Court were therefore set aside and the suit was dismissed. 


This Second Appeal has been preferred by the aggrieved plaintiff. Exhibit 
III in the case is the extract from the proceedings of the Municipal Council, Shen- 
cottah, held on 2nd Decembe1, 1954. The proceedings are in Tamil and can 
be translated as follows : 

“It is resolved unanimously that as there is increasing nuisance of dogs in the town, dogs which 


are straying without safeguards and are capable of harming the people in general should be destroyed. 
and any person who destroys such dogs shall be paid at the rate of four annas per dog.” 


The evidence on the side of the defendant was that there was proclamation by tom: 
tom in the town of this resolution passed by the Municipal Council. There was 
some controversy on the question whether the dog that was killed bore a strap 
collar or not. The trial Court accepted the evidence on the side of the plaintiff 
and found that the dog had a collar. The learned appellate Judge however failed 
to record any definite finding in this behalf. It is unnecessary to advert to that 
fact in deciding the question whether the Municipal Council had authority to kil? 
the plaintiff’s dog or not. It is now established clearly and beyond all doubt that 
the plaintiff’s dog was killed on goth December, 1954 by Mookan Nayakar an 
employee of the Municipal Council of Shencottah in the course of the discharge 
of his function of killing stray dogs in the Municipal Town of Shencottah expressly 
authorised by the Municipal Council. 


The point for consideration is whether the Municipal Council can justify its 
action by taking shelter under section 254 of the Travancore District Municipalities 
Act, 1116. Before discussing this question I must say that the learned District 
Judge was totally wrong in holding that the Municipality can authorise killing of 
dogs in public streets without even any statutory sanction for so doing. The 
fact that the Municipality has got some measure of control over the streets within 
the Municipal limits cannot and will not authorise the Municipal Council to direct 
killing of dogs sighted in the streets. It is in the nature of dogs to stray and to go 
about in the streets. The owner ofa dog who fails to chain it and keep it in his house- 
and thereby allows it to go about the streets does not commit any offence known te 
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law. If such a dog bites a person or cattle or poultry belonging to another, the 
question as to how far the owner of the dog will be liable in an action on tort for 
damages is a question with which we are not now concerned. Even in such cases 
the owner of the dog will be liable only on proof of scienter or knowledge of the vicious 
propensity of the dog owned by him. Section 254 of the Travancore District 
Municipalities Act is as follows: 


“1. The Council may and, if so directed by the District Magistrate, shall give public notice 
‘that unlicensed pigs or dogs straying within specified limits will be destroyed. 
2. When such notice has been given any person may destroy in any manner not inconsistent 


ea ae terms of the notice any unlicensed pig or dog (as the case may be) found straying within 
su imits.” 


The foundation of the right of the Municipal Council to destroy pigs or dogs 
as contemplated by this provision is that they should þe unlicensed and that they 
should be straying within the limits specified. There is a dispute between the parties 
in the present suit whether there was a system of licensing dogs in the Shencottah 
Municipality on the date of the destruction of the plaintiff’s dog. The Sanitary 
Inspector of the Municipality gave evidence as D.W. 3 and he admitted that only 
from rst April, 1955, a licence fee of Re. 1 per dog per year came io be fixed in 
the Municipality. According to him prior to that date it was possible for the owner 
of a dog to obtain what he called a “ free licence”. But he was however unable 
to produce any register of licences so issued. It ig clear that this Municipality had 
no system or machinery of licensing dogs or pigs before rst April, 1955. The plain- 
tiff could not therefore have obtained a licence for his dog prior to 20th December, 
1954,-the date on which his dog was destroyed. Mr. Ramamurthy Iyer, the learned 
counsel] appearing for the respondent Municipality submitied that the Act need 
not contain any specific provision for licensing dogs or pigs, and that it is implicit 
im section 254 itself that such licensing can be done. It is however, unnecessary 
for me to express any opinion on this question raised by him in the view which 
I am going to take in the matter. 


The public notice contemplated to be given under section 2 54 (1) of the Act 
is that unlicensed pigs or dogs straying within specified limits will be destroyed. 
Sub-section (2) of section 254 provides that when such notice has been given any 
person may destroy in any manner any unlicensed pig or dog found straying with- 
in such limits. Unless there is a public notice within the express provisions of section 
254 (1) that unlicensed pigs or dogs will be destroyed, section 254 (2) will not be 
attracted so as to clothe any person with the authority to destroy. The resolution 
passed by the Municipal Council which was published by tom tom does not say that 
unlicensed dogs or pigs straying will be destroyed. The contents of the resolution 
show that rabid dogs straying in the streets are liable to be killed. I have no hesi- 
tation in holding that the public notice given of this resolution does not satisfy 
the requirements of section 254 (1) and section 254 (2) of the Act. The defence 
of the Municipal Council that the act complained of by the plaintiff was warranted 
by the provisions of section 2 54 of the Act therefore fails. 


Domestic animals like dogs are capable of being owned absolutely. The 
owner can maintain an action in trover for them and he retains his property in 
them even if they stray or are lost. In Halsbury’s Laws of England, Volume I, 
page 689, paragraph 1314, it is stated as follows: 


‘To kill, shoot, or injure another man’s dog without legal justification is an actionable wrong 
at common law. It is no legal justification that the dog was trespassing. In order legally to justify 
such an act it must be proved that the act was reasonably necessary in the sense of being an act which 
a reasonable man would properly do to meet a real and imminent danger as, for example, to protect 
the person or to save property in peril.” - 


In this case the Municipal Council hopelessly failed to prove any justification 
for killing the plaintiff’s dog. Some attempt was made on the part of the Council 
to show that the plaintiff’s dog was diseased. But there was no evidence of an 
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acceptable kind to prove this. The learned trial Judge rightly rejected it for good 
on N reasons. The Sanitary Inspector, D.W. 3, admitted that the dog was 
armless. , 3 , 


There are provisions in other Municipal Acts corresponding to section 254 
-of the Travancore District Municipalities Act. Reference may be made to section 
241 of the Madras District Municipalities Act. In every such enactment a public 
notice stating that unlicensed dogs straying in the streets will be killed has to irsi e 
before the destruction is brought about. There is no general power in Muricipal 
Corporations to destroy animals supposed to be straying about in a manner harmful 
to the public. Section 133 of the Criminal Procedure Code, is as follows : 


“Whenever a District Magistrate, a Sub-Divisional Magistrate or a Magistrate of the First Class 
‘considers on receiving a police report or other information and on taking evidence (if any) as he 
thinks fit that any dangeron; animal should be destroved, confined or otherwise disposed of, 
-such Magistrate may make a conditional order requiring the person owning or possessing such animal 
-to destroy, confine or dispose of such dangerous animal in the manner provided in the said order 

-and to appear before himself or some other Magistrate of the First or Second Class at a time anda 
place to be fixed by the order and move to have the order set aside or modified in the manner herein- 
after provided.” 


It is to be noted that in the exercise of such power the concerned Magistrate has to 
issue notice before a final order is passed. 


- The next question to be considered is whether the Municipal Council is liable 
for the act of killing of the plaintiff’s dog brought about by its employee who acted 
at the instance cf the Council. A corporation is a fictitious and a legal person 
having an entity in law distinct from its members and by its very nature can only 
-act through its servants or agents, and rot in propria persona. It is settled law that a 
corporation is as much liable in an action on tort as an irdividual but there are 
conflicting theories on the legal basis of this liability, where the act of the corporation 
-complained of is an ultra vires act. Professor Salmond in his text-book on the Law 
of Torts at page 65 observes : 


. “It is now well settled, however, that the liability of a corpoiation fo: the torts committed by 
its agents, or servants is governed by the same rules as those which determine the liability of any 
-other mor or employer. Thus a corporation can be sued for malicious prosecution or for mali- 
-cious libel on a privileged occasion, or for fraudulent misrepresentation, no less than for trespass, 
-conversion, or negligence. í 


It is commonly said, however, that this liability of a corporation for the acts of its agents or 
servants exists only where the scope of the authority or employment of those agents or servants is 
within the statutory or other legal limits of the corporation’s powers, and that if a corporetion 
goes beyond the limits set by law for its activities, and enters upon any business or undertaking 
which is ultra vires, it cannot be made liable for torts committed by its agents or servants in the course 
of that business or undertaking.... .......... There is however no sufficient authority for any such 
-exemption of corporatjons from the consequences of their disregard of the limits of their powers. It 
is contrary to practical requirements and has been rejected in numerous American decisions.” 


At page 67 it is further observed as follows : 


“ The true principle 1s, ıt is submitted, the following : “ Every act done, authorised, or ratified 
on behalf of a corporation by the supreme governing authority of that corporation, or by any person 
or body of persons to whom the general powers of the corporation are delegated, is for the purpose 

-of the law of torts the act of the corporation itself, whether :néra vires or ultra vires of the corporation, 
and the corporation is liable accordingly for that act or for any tort committed in respect of it by 
any agent or servant of the corporation within the scope of his authority or employment.”’ 


In Halsbury’s Laws of England Volume 1, Third edition, page 87 the position 
dealing with Corporations is set out thus ° 


“ A corporation aggregate is liable to be sued for any tort, provided that (1) it is a tort in respect 
of which an action would lie against a private individual , (2) the person by whom the tort is actually 
committed is acting within the scope of his ‘authority ; and (3) the act complained of is not one 
which the corporation would not, in any circumstances be authorised by its constitution to commit. 
Thus an action will lie against a corporation for conversion for trespass, for wrongful distress, for 

assault, for negligence, for nuisance, for false imprisonment, for infringement of a patent»for keeping 
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a dangerous animal, for breach of trust, and even for fraud, and for torts involving malice, such as. 
malicious prosecution and libel.” 


Professor Winfield in his text-book on Torts has dealt with the matter thus at page 103: 


“ A distinction must be taken between torts which are intra vires and torts which are xltra vires.. 
Many corporations are expressly limited by the terms of their incorporation as to the acts which they 
may lawfully do. If they observe those restrictions they are said to be acting intra vires, and this is. 

ill the case even when they commit a tort, provided it is done as an incident of some act which falls. 
within their powers. If it is not connected in this way with what they are lawfully entitled to do, 
the tort is said to be ultra vires ”. ‘ 


At pagef104 the learned author observes : 


“ Bui if the ultra vires tort is committed in pursuance of the express authority of the corporatiom 
it is doubtful whether it is liable. ‘There seems to be no direct decision on the point and the text- 
books are not in agreement.” 


Winfield suggested 


“that on principle, the Corporation ought to be liable, for there was no reason to invoke- 
the doctrine of ultra vires in this connection because the liability of the corporation is completely ` 
and rationally explicable without recourse to it. The primciples, and the only principles, which. 
need have been applied are these. If the corporation expressly authorised X to commit the tort, 
it should be liable (together with X) just as any other joint tortfeasor would be liable. The fact 
that one of the joint tortfeasors isa corporation and not an ordi person is irrelevant nor is 
there any need to describe the case as one of vicarious liability. No doubt vicarious liability is in 
one sense a species of joint liability ; butitis peculiar in that A (the employer of X) who has 
neither committed nor connived at X’s tort may be liable jointly with X, provided the tort is within 
the scope of X’s employment. But this italicised proviso is inapplicable to that species of joint liability 
which arises from A’s express instructions to X to commit a tort. In that case it is immaterial— 
indeed it is senseless—to talk about ‘scope.of employment.’ It is quite true that a corporation 
can act only through servants or agents, but it is a fallacy: ` 


“ to argue that because an employer is vicariously responsible for the torts of his servant there- 
fore he and the servant can never be liable as ordinary joint tortfeasors. If I order my butler to 
assault you, he and I are ordinary joint tortfeasors ; there is no question of vicarious liability.” 


Whatever difference of opinion there may be on the question of the abstract 
legal doctrine as to how far an agent or servant of a corporation can be said to act 
within the scope of his employment in respect of a tort which is ultra vires the cor- 
poration, it seems to be clear that there is consensus of authority for holding that a. 
corporation cannot be immune from liability in respect of torts brought about at 
its instance on the ground that the act was not intra vires the corporation. Pro- 
fessor Salmond is of opinion that the act of the servant or the agent of the corpo- 
ration is the act of the corporation itself and Professor Winfield is of the opinion 
that in any event the corporation is a joint tortfeasor along with the agent 
or. the servant. I hold that the defendant is liable for the unlawful act of having 
brought about the destruction of the plaintiff’s dog and the fact that the- 
Municipal Council acted in excess bf its statutory powers is nat a defence to the- 
action but is only an aggravating circumstance. 


There remains the question as to whether section 375 of the Act bars the present 
suit. Section 375 is as follows: 


“ No suit shall be maintainable against our Government, the Peishkar or any Municipal Chair- 
man, Executive pestle Officer or servant or any person acting under the direction of any Municipal- 
Chairman or Executive Authority, Officer or servant, or of a Magistrate in respect of anything in good. 
faith done under this Act or any rule, bye-law, regulation or order made under it.” 


That section bars a suit against the Government, the Peishkar or any Municipal 
Chairman, Executive Authority, Officer, servant or any person acting under the 
direction of chairman, executive authority, officer or servant or Magistrate in 
respect of anything done in good faith under the Act or any rule, regulation, bye-- 
Jaw or order under it. Executive Authority is defined under the Act in section 3 
(10) as follows: 

“ Executive Authority means in the case ofa Municipality for which a Commissioner is appointed. 


under section 13, the Commissioner or if there is no Commissioner in charge the Chairman ; and. 
n the case of any other Municipality the Chairman.” 
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The present suit is against the Municipal Council as such represented by its 
‘Commissioner. Section 375 does not bar such an action. I am of opinion that 
section 375 is not an impediment to the maintainability of the suit. The plaintiff 
has claimed damages in the sum of Rs. 100 consisting of Rs. 50 the value of the 
‘dog lost and a sum of Rs. 50 the estimated measure of damages for the mental agony 
suffered by him. In my judgment the plaintiff will not be entitled to recover any 
damage for the mental pain and anguish suffered by him. He will however be 
clearly entitled to recover the sum of Rs. 50 representing the value of his pet dog. 


In the result the Second Appeal is allowed, the judgment and decree of the 
learned District Judge are set aside and there will be a decree in favour of the plaintiff 


for Rs. 50 against the defendant. The appellant will have his costs in all the 
‘Courts. No leave. 


P.R.N. a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~ 
(Special Original Jurisdiction). 


PRESENT :—MR. S. RaMAGHANDRA Iyer, Offictating Chief Justice AND Mr. Justice 
RAMAKRISHNAN. 


P. S. Desikachari and others .. Pebttioners* 
D 


The Proprietors of M/s Associated Publishers, Madras (P) Ltd., 
The Mail, No. 201, Mount Road, Madras-2 and another. Respondents. 


Industrial Disputes Act (XIV of 1947), sections 2 (00) and 25-F and Working Fournalists (Conditions 
.of Service) and Miscellaneous Provisions Act (XLV of 1955), section 5—‘Retrenchment ’—Rettrement on attain- 
ing the age of superannuation—When 1 etrenchment. 


Under the definition of the term ‘ Retrenchment’ in section 2 (00) of the Industrial Disputes Act, 
even a retirement from service will be a retrenchment unless the retirement is voluntary or the con- 
tract of service provides for the age of retirement. The word ' retire’ in its reflexive use would mean 
f to remove from service’. A mere submission of the employee to the termination of service by the 
employer cannot be said to be a voluntary act of the former. A voluntary retirement is the act of 
the employee. The mere fact that the management postponed the operation of their order by a few 
months as an act of grace, which the employee accepted, could not mean that the employee has agreed 
to retire after that period so as to make his retirement voluntary. If what has been donc is a retrench- 
ment, the mere fact that the management omitted to follow the procedure prescribed by section 2 5-F 
of the Act cannot make it any the less a retrenchment, though such irregularity in procedure might 
give the employee concerned a right to question the validity of the order in appropriate proceedings. 
“The order will not become nonest and where the employee has accepted the order as a retrenchment 
he must proceed on the basis of the factual existence of the order. 


Where the Labour Court misconstrues the provisions of section 2 (00) of the Industrial Disputes 
Act and refuses to apply the provisions of section 25-F of the Act as a result thereof, it amounts to 
an error of law apparent on the face of the record and the order is liable to be quashed under Article 
226 of the Constitution. 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court . 
will be pleased to issue a writ of certiorari calling for the records relating to the orders 
of the Labour Court, Madras, in W.J. Nos. 19, 17 and 18 of 1959, dated 8th July, 
1960 and quash the said orders. 


The Advocate-General (V.K. Thiruvenkatachari) and R.C. Rajan, for Petitioners. 


R. Ramamurtht Iyer and T.S. Rangarajan, for 1st Respondent. 
The Order of the Court was made by 
S. Ramachandra Iyer, O.C.7.—These Petitions are filed under Article 226 of the 


Constitution for the issue of a writ of certiorari, calling for the records relating to 
W.J. Nos. 17, 18 and 19 of 1959 on the file of the Labour Court, Madras, and for 





* W.P. Nos. 169 to 171 of 1961. 21st June, 1961. 
(31st Jyaistha, 1883, Saka.) 


286 THE MADRAS LAW JOURNAL REPORTS. [1g62, 


quashing the orders passed thereon on 8th July, 1960, rejecting the claim of the 
petitioners for certain monetary compensation. 


The respondent is a private limited company, which owns and publishes . 
“ THE MAIL”, one of the premier English daily newspapers of Madras. P. S. 
Desikachari, CG. Theobald and A. Krishnamurthi, the petitioners in the above 
petitions, were employed by the respondent as the Chief Reporter, Sports Editor, 
and Reporter respectively for the paper. Each one of them had put in more than 
35 years of continuous service in the establishment ; by the year 1956, they had 
attamed respectively 62, 58 and 58 years of age. The relationship between the 
management and the petitioners during the entire period of service was happy : 
the management treated the employees with kindness and consideration, and the 
latter, on their part, responded by doing substantial work to forward the interest. 
of the paper. There was no special conditions of service regulating the relationship: 
between the petitioners and the respondent. Their services could, however, be 
terminated by notice on either side. To be more specific, the contract of employ- 
ment did not provide for retirement of the employee on reaching any particular 
age ; nor were there any Standing Orders providing for superannuation of the 
employees. ‘There is, however, nothing unusual or strange in this as the employer 
could always discharge the employee by giving the necessary notice. 


‘The working conditions of the journalists formed one of the subjects which 
the Press Commission had to enquire into and consider. The Commission made 
its report on 14th July, 1954. Shortly thereafter, the Central Legislature passed Act 
XLV of 1955, which came into force on goth December, 1955, regulating the con- 
ditions of service of working journalists and other persons employed in newspaper 
establishments. It also provided a machinry to fix the emoluments of the working 
journalists. It is not disputed that the petitioners would come within the definition. 
of the term ‘ working journalists’ under that enactment. 


At about that time, the management of “ THE MAIL” appears to have 
considered the expediency of continuing in service the petitioners. The willingness. 
of the latter to retire was not ascertained, presumably because their consent was not 
necessary for the termination of their service. The management decided to retire 
them from Ist June, 1956 on payment of “ the usual statutory compensation ”. 
Mr. Taylor, the Director, communicated the decision to the three petitioners in. 
due course : it is not disputed that the latter were then told that they would be paid 
all statutory benefits due to them. Indeed, the letters individually addressed to’ 
the three petitioners, by the management on 22nd March, 1956, specifically stated - 
that the former would be paid “retrenchment compensation ”. Theobald was 
willing for the termination of his service on these terms. But the other two placed’ 
before the management their special difficulties in the event of their immediate 
discharge, and pleaded for a reconsideration of the decision. The management 
was however, not agreeable to reconsider their decision to retire them, but was 
willing to mitigate the rigour of its order by making it effective from rst October, 
1956. It will be useful in this connection to set out verbatim two letters written 
on behalf of the management to Krishnamurthi, which can be taken as disclosing- 
the circumstances under which he and Desikachari were dischargeed. The first 
of them is dated 22nd March, 1956, and runs : 


“ Dear Sir, i 


Mr. Taylor, Director, mentioned to you on Saturday, grd March, 1956, that in view of your 
long service, viz., 40 years, the Board had decided to retire you from service effective from the ist 
June, 1956. 


You submitted a petition dated 15th March, 1956, to the Chairman making certain representa- 
tions regarding the proposal to retire you. Asa result thereof, we have been instructed to communi- 
cate to you the decision arrived at by the Chairman. 


In view of the long service that you have put in, we are agreeable to continue you in serrvice- 

for a further period of six months, i.e., upto the end of goth September, 1956, when you will be 

i from service. This period must be sufficient for you to reconcile yourself to the prospect of 
retirement. : > 
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Regarding your request for pension, the Management regrets that they cannot consider this" 
at all. They will be prepared to pay you the statutory retrenchment benefits on the eve of your 
retirement (Italics not in the original). 


In view of the six months’ notice{that has now been given to you, you will not be given the 
one month’s salary in lieu of noticefat{the tme of retirement. 


Kindly acknowledge receipt of this communication.” 


There was further correspondence, as a result of which the second of the two letters. 
referred to above came to be sent. That was dated 17th September, 1956 and ran: 


“With reference to the letter dated 5th September, 1956, sent on your behalf as well as by 
Mr. Desikachari, I have to write to you as follows : 


‘* As you had passed the age of superannuation and as you had been in service for a long number 
of years the Board decided to retire you from service with effect from 1st June, 1956. The decision 
was communicated to you by Mr. Taylor on grd March, 1956. 


On your representation, ‘the Board agreed to give you as a matter of grace an extension upto- 
the end of Septemge1, 1956. In the letter dated 22nd March, 1956, in which this grant of exten- 
sion was communicated to you, you were definitely told that you would be retired from service at 
the end of September, 1956. It was also added that the period of six months from March to 
September must be sufficient for you to reconcile yourself to the prospect of retirement. The 
acceptance of that extension necessarily meant that you are Willing to retire by the end of 
September, 1956. It is not open to you to go back upon it or attempt to rcopen the question now. 
The Board is not prepared to give you any further extension. 


The age of superannuation in ‘* The Mail’ is 55, as in the case of Government Servants and 
other newspaper Establishments. You know that the age of superannuation“in “ The Hmdu ” is 
55. The age of superannuation of reporters in the State Legislatures and in Parliament is 55. Thae 
is no analogy between the post of a reporter and that of the Judges of the Supreme Court or of the 
High Court. There is no basis for the assumption in the letter that you have a right to be retained 
in service as long as you are physicially fit to discharge the duties of your post. 


‘* As the Board decided to retire you on account of your having reached the age of superannua- 
tion and as by availing yourself of the extension of service till the goth September, 1956 granted by 
the Board, you must be deemed to have agreed to retire at the end of September, 1956. 


‘We are well aware of the provisions of the Working Journalists’ Act and we are quite willing 
to give you all the benefits to which you are entitled under the Act on your retirement. The Act does. 
not entitle you to any pension, but only entitles you to gratuity based on the number of years of service:: 
We shall ascertain the length of service fiom the records in the office and pay you giatuity accordingly. 

In the circumstances, the Board cannot agree to give you any further extension and you will 
be relieved from service on the evening of the 30th September, 1956. Whatever amounts are lawfully 
payable to you on your retirement will be paid to you on that day.” 

Further correspondence followed ; but the concession given above substantially 

remained the final word on the subject. The termination of the service of 
Desikachari and Krishnamurthi took effect from 1st October, 1956. The propriety 

of it is not now in dispute. The question of compensation to the petitioners then 

became prominent. The management offered to pay them the provident fund 

amount standing to their credit, the value of unavailed leave and gratuity for the 

entire period of service, the last of the three being evidently one of the benefits secured 

to the employees under the provisions of Act XLV of 1955. The petitioners did not 

accept the offer: they claimed that they were entitled to certain further sums of 
money by way of (1) retrenchment compensation, (2) pension benefits and (3) 

salary in lieu of notice. The management did not agree to their claim. The three 
employees thereupon filed W. J. Nos. 19, 17 and 18 of 1959 respectively in the Labour 

Court at Madras for enforcing their claim under section 33-C (2) of the Industrial 

Disputes Act. The management reiterated their willingness to pay the amounts 

already offered, but resisted the claim in regard to additional reliefs claimed, viz., 

retrenchment compensation, pension and salary in lieu of notice. During the pen- 
dency of the claim petitions before the Labour Court, the management paid the - 
amounts already admitted by them as due to the employees and the same was received 
by the latter without prejudice to their claim. 


The substantial contention raised before the Labour Court and here relates to 
the question whether the petitioners were entitled to retrenchment compensation 
under section 25-F of the Industrial Disputes Act. The Labour Court negatived 
the claim of the employees to pension and the correctness of its view has not been 
challenged before us. The question whether in the circumstances the petitioners 
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would be entitled to claim salary in lieu of notice as prescribed by section 25-F as 
modified by Act XLV of 1955 has not been considered by the Tribunal, as in its 
view the pétitioners could not be said to have been retrenched. 


“By section 3 of the Working Journalists (Conditions of Service) and Miscella- 
neous Provisions Act, 1955, the provisions of the Industrial Disputes Act, 1947, 
(subject to a modification as to the period of notice of discharge), are made applicable 
to working journalists. Section 5 declares the right of working journalists to gratuity 
and it runs : 
~. “5. (1) Where— 

(a) any working journalist has been in continuous service, whether before or after the com- 
„mencement of this Act, for not less than three years in any newspaper establishment, and— 

(i) his services are terminated by the employer in relation to that newspaper establishment 
for any reason whatsoever, otherwise than as a punishment inflicted by way of disciplinary action 
‘Or 

(ii) he retires from seivice on reaching the age of superannuation, or 

(iii) he voluntarily resigns from service from that newspaper establishment, or 
` (b) any working journalist dies while he is in service in any newspaper establishment, the 
working journalist or, as the case may be, his heirs shall, without prejudice to any benefits or rights 
accruing under the Industrial Disputes Act, 1947, be paid, on such termination, 1¢tirement, resigna- 
tion-or death, by the employer in relation to that establishment gratuity which shall be equivalent 
to fifteen days’ average pay for every completed year of service or any part thereof in excess of six 
months. 
“5 POA ' 

(2) Notwithstanding anything contained in sub-section (1), where a working journalist is 
employed in any newspaper establishment wherein not. more than six working journalists were em- 
ployed on any day of the twelve months immediately preceding the commencement of this Act, the 


‘gratuity payable to a working journalist employed in any such newspaper establishment for any 
period of service before such commencement shall be equivalent to— 


(a) thiee days’ average pay for every completed year of service or any part thereof in excess 
-of six months, if the period of such past service does not exceed five years ; 


(b) five days’ average pay for every completed year of service or any part thereof in excess 
of six months, if the period of such past service exceeds five years, but does not exceed ten years 3; 
cand 


(c) seven days’ average pay for every completed year of service or any part thereof in excess 
-of six months, if the period of such past service exceeds ten years.” 


It may be incidentally pointed out that section 5 (1) (a) (ui) has been struck down 
by the Supreme Court in Express Newspapers Lid. v. Union of Indta*. ‘The gratuity 
payable to the working journalists under section 5 referred to above would be in 
addition to the benefits that they would be entitled to under the Industrial Disputes 
Act of 1947 (vide section 3 of the Working Journalists (Industrial Disputes) Act (I of 
1955). Section 25-F of the Industrial Disputes Act imposes certain conditions on a 
management before retrenching their workmen. ‘That states : 

‘No workman employed in any industry who has been in continuous service for not less than 
,one year under an employer shall be retrenched by that employer until— 

(a) the workman has been given one month’s notice in writing indicating the 1casons for 
retrenchment and the period of notice has expired, or the workman has been paid in lieu of such notice, 
-wages for the period of notice : 

Provided that no such notice shall be necessary if the retrenchment is under an agreement which 
specifies a date for the termination of service ; 

(b) the workman has been paid, at the time of retrenchment, compensation which shall be 
‘equivalent to fifteen days’ average pay for every completed year of service or any part thereof in 
excess of six months ; and 

i (c) notice in the prescribed manner is served on the appropriate Government.” 


The term ‘retrenchment’ has been defined by section 2 (00) of the Industrial 
Disputes Act, 1947, thus : 


t Retrenchment ’ means the termination by the employer of the service of a workman for any 
reason whatsoever, otherwise than as a punishmeñt inflicted by way of disciplinary action, but does 


not include— 
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(a) voluntary retirement of the workman; or - 


(b) retirement of the workman on reaching the age of superannuation if the contract of em loy- 
ment between the employer and the workman concerned contains a stipulation in that behalf ; or 


(c) termination of the service of a workman on the ground of continued ill-health ”. 


In order to entitle the petitioners to retrenchment compensation and the benefit of 
pay in lieu of notice, they should show that they had been retrenched by the manage- 
ment. Whether they have done so is the only matter now in controversy in these 
petitions, the management saying that the circumstances under which the employees 
were discharged do not prove a retrenchment within the meaning of section 2 (00) 
of the Industrial Disputes Act, 1947, and the employees contending to the contrary. 


Tbe Labour Court has held that the termination of service would not amount to. 
retrenchment, principally on the ground that it amounted toa voluntary retirement 
on the part of the working journalists : it also held that the case was one where the 
services were terminated by reason of the employees reaching the age of superannua- 
thon, 


Neither before the Labour Court nor before us was there any dispute about the 
facts. ‘That originally the decision to terminate the services of the petitioners was 
entirely on the initiative of the management, is conceded. What happened there- 
after was that the management, as an act of grace, extended the time originally fixed 
for discharge. Even in so doing, it was not as if they acceded to all that was requested 
by Desikachari and Krishnamurthi. They took their own decision in the matter. 
This they were entitled to, as the services of the employees were terminable on notice. 
The question, therefore, is one of law, namely, whether, where an employer termina- 
tes the service of the employee and later at the request of the latter postpones the 
time of discharge in the exercise of his own power and as an act of grace, it could be 
said there is a voluntary retirement on the part of the employee. If it amounts to a 
voluntary retirement, there can be no doubt that it would not come within the defini- 
tion of the term ‘retrenchment’ under the Industrial Disputes Act. Mr. Rama- 
murthi Ayyar, appearing for the management, contended that the termination of 
service of the employees in the circumstances of the case would amount to a retire- 
ment, and that, although the initiative came from the employer (which, he conceded, 
was the case) it should be regarded as a voluntary act of the employees as they put 
forward a case for extension of service which impliedly amounted to willingness to 
retire at the end of the extended period. It is first necessary to consider whether the 
termination of the service by the employer could at all be termed ‘ retirement ’. 
‘The word ‘ retire ’ has been defined in the Concise Oxford Dictionary as ‘cease from 
or give up office or profession or employment’. The meaning of the word, there- 
fore, postulates a voluntary act on the part of the employee. In its use in the reflexive, 
the word ‘ to retire ° would mean ‘ to remove from service’. That would be a case 
‘of removal and not retirement. Section 2 (00) of the Industrial Disputes Act used 
the word ‘voluntary retirement’. It follows that, unless the termination of the 
service is the result of a voluntary move on the part of the employee, he cannot be 
said to have ‘ voluntarily retired’. A mere submission of the employee to the ter- 
mination of service by the employer cannot be said to be a voluntary act of the former. 
‘This is particularly so in a case where the employer has the power under the terms of 
the employment to terminate the service, although such power has to be exercised 
after notice or on giving pay in lieu of notice. A voluntary retirement is the act of 
the employee, just as dismissal or removal from service is the act of the employer. 
Neither apathy nor submission on their employees’ part would alter the essential 
character of the termination of service of an employee. It is however argued,—an 
argument which found favour with the Labour Court—that, whatever might be said 
-of the original decision of the management, their concession to extend the services of 
Desikachari and Krishnamurthi by three months would in law amount to a case of 
voluntary retirement on the part of the two employees, as they accepted the benefits 
thereunder. Mr. Ramamurthi Ayyar went even so far as to contend that this exten- 
sion of service by 3 months was a new offer by the management in lieu of 


37 
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the employee’s statutory rights flowing from the original decision of the management 
which on acceptance converted what was removal into one of retirement. ‘There is 

a fallacy in the argument. When the management announced their decision to 

retire the workers, Desikachari and Krishnamurthi requested them to reconsider 
their decision and pleaded for their retention in service for some more years. ‘The 

management was not willing to grant their request in its entirety ; they postponed 
the operation of their order by three months as an act of grace. Three things are 

obvious, namely, (1) the extension granted was of the old service and there was no 
question of a new contract between the employer and employee, the latter giving up 
their rights under the original contract of service and accepting the new ; (2) it was 
not the result of an agreement, but merely an act of the employer ; and (3) no condi- 

tions were attached to the extension of service such as giving up by the employee of 
the statutory benefits. Indeed, no choice or option was given to the employee to 

retire or not to retire. What the employee did was nothing more than accept the 
benefit that the employer willingly gave. No conditions were attached to the benefit 
and it cannot be said that the continuance of the former in service till goth September, 
1956 is tantamount to his saying : 


** Now that you have altered your decision to send me out from July and extended my service 
by three months, I will, on my part, retire at the end of that period.” 


The conclusion arrived at by the Labour Court that the discharge of the petitioners 
amounted to a voluntary retirement on their part cannot therefore be supported. 


It is next contended, which contention too found favour with the Labour Court, 
that the case should be viewed as a retirement of the employee on reaching the age 
of superannuation and that it would therefore not amount to retrenchment. The 
Labour Court has held that the petitioners could not be treated as ‘ retrenched’ , 
inasmuch as they were forced to retire under the rule relating to superannuation. 
Admittedly, there is no provision in the contract of employment compelling the 
retirement of the employee on reaching a particular age. ‘Though the Labour Court 
refers to a rule in that behalf by the management, it is conceded that there are no 
Standing Orders. Indeed, the record does not disclose the existence of any such 
rule in the respondent’s establishment. Presumably the management did not want 
to provide for any such rule as they could always terminate the service of the employee 
by notice. What induced the Labour Court to hold that the case is one of retirement 
is best stated in its own words : 


“14. The management say that these petitioners have passed the age, which, according to 
all normal standards, 1s considered and accepted, as the age of retirement in commercial concerns 
and industrial establishments and in Government service. As rightly pointed out, it will be a mis- 
nomer to call the termination of service of these three employees as retrenchment. At the time when 
these three petitioners entered service, there were no service rules fixing the age of retirement. At 
the time of retirement of these three petitioners, the management decided to enforce the rule as to 
superannuation. In 1956, the man t treated these three petitioners as having reached the 
age of superannuation and enforced that rule and appear to have enforced it also in certain other 
cases mentioned in the counter-statement. Even if there was no such rule previously fixing the age 
of peranan non and the management had wanted to fix the age arbitrarily in the year 1956 and 
sought to enforce it, it is nonetheless a rule brought into force by the management. Ifthe employees 
feel aggrieved, it is for them to raise the question on a comprehensive scale by way of raising an 
industrial dispute and questioning the propriety of the management in introducting the rule...... 
On principle, it will not be open to an individual employee to question the rule as to superannoua- 
tion introduced by the management even if the rule is introduced in an arbitrary mannet......... 
The individual claims of the petitioners can be disposed of only with reference to the rule being 
EEE the management. The petitioners were forced to retire under that rule and were not 
retren a 


What the Labour Court meant by referring to ‘ all normal standards’ in regard 
to the age of retirement of journalists, we are unable to understand. No evidence 
was tendered before the Tribunal as to the existence of any custom or practice in 
industrial establishments or of newspaper establishments as to superannuation of 
their personnel. It may be that in the case of certain other establishments there is a 
contract or a Standing Order regulating the tenure of service of the employee by 
fixing an age of retirement. That cannot warrant an inference that the same rule 
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applies to the respondent’s establishment as well. It is not the case for the manage- 
ment that they at any time fixed the age of retirement Of its employees. If the res- 
pondent wanted to discharge the petitioners for the reason that they were beyond a 
particular age, it can only be a termination of service and not the enforcement of 
any rule of superannuation which admittedly did not exist. The Labour Court 
assumes that the rule as to superannuation can be made by the management ignoring 
the fact that such a rule, relating as it does to the contract of service, should be either 
agreed to by the employee as a term of the service or have a statutory sanction. There 

is none such here. There being no rule as to retirement, the further question whether 
the validity of the rule could be questioned in proceedings under section 33-C (2) 

does not arise. The Labour Court has held that an individual employee had no 

right to dispute the propriety of the rule. The question in the present case is not so 

much as impugning any existing valid rule, but whether the petitioners are entitled 

to benefits as retrenched workers. For deciding that question, it is only necessary 
to find whether they were retrenched. 


In G. K. W. Private, Lid. v. P. F. Sterling! on which reliance is placed, certain 
Standing Orders had been made defining the conditions of service of the employees. 
The Standing Orders fixed the age of retirement at 55. The Supreme Court held 
that, when the age of superannuation had been fixed, it would not be in the option 
of the employee to continue in service thereafter. Even in such a case, it was held 
that it was open to the employees to raise an industrial dispute and ask the Standing 
Orders to be amended. We are unable to see how the decision in that case can 
have any reference to a case where there is no Standing Order fixing the age of 
retirement of the employees and where the question of the character of the termina- 
tion of service becomes relevant for the purpose of adjudication under section 33-C 
(2) of the Industrial Disputes Act. 


Yet another ground, on which the Labour Court has rested its conclusion, is that, 
as the petitioners were not discharged as surplus staff, they could not be said to have 
been retrenched. Learned counsel for the management, in trying to support the 
view of the Labour Court, placed considerable reliance on the decision of the Supreme 
Court in Hariprasad v. A. D. Divelkar?. In that case, the employees were discharged 
on account of the business itself being closed. It was held that section 2 5-F would 
apply only to an existing continuing industry, and the retrenchment, as defined in 
section 2 (00) and as used in section 25-F, would have no wider meaning than the 
ordinary accepted connotation of the word, which meant the discharge for any reason 
whatsoever by the employer of surplus labour or staff, otherwise than as a punish- 
ment by way of disciplinary action. The learned Advocate-General contends that 
the observations of the Supreme Court in that case should be confined to the case of a 
discharge of workers where the industry itself had ceased to exist and ihat, so far as 
continuing industries are concerned the word should have a wider connotation and 
it would include discharge of a worker for whatever reason. In Municipal Corporation 
v. Labour Appellate Tribunal? a Bench of the Bombay High Court held that the expres- 
sion ‘retrenchment’ in section 2 (00) and section 25-F of the Industrial Disputes 
Act meant discharge of surplus labour or staff and would not include the termination 
of the contract of employment for other reasons. In that case, the industry was a 
continuing one. In our opinion, it is unnecessary to consider for the purpose of the 
present case the correctness of the contention advanced by the learned Advocate- 
General that retrenchment of personnel within the meaning of section 2 (00) of the 
Industrial Disputes Act would apply to termination of the service of an employee for 
any reason sae than by way of punishment in a continuing industry as we are of 
opinion that on the admitted facts of the case there was a discharge of surplus labour. 
In their letter to Krishnamurthi, dated 22nd March, 1956, the management expressly 
stated that, on the termination of service, he would be paid “ Statutory retrenchment 
benefits’. (italics ours.) Desikachari and Theobald were also informed likewise. 
‘The management must be presumed to have had before them, at the time when they 


I. (1960) S.C.J. 281 : A.I.R. 1959 S.C. 1279. A.IR. 1957 S.C. rar. > 
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= wrote the letters, the Industrial Disputes Act and the Working Journalists (Conditions 

of Service) and Miscellaneous Provisions Act. It would appear prima facie that the 
management themselves thought the case was one of retrenchment. Otherwise, 
there was no meaning in their promising to pay retrenchment benefits. Mr. Rama- 
murthi Ayyar, however, contends that there must have been a confusion in the mind 
of the management when they wrote the letters between the words “* retrenchment 
compensation”? and “ gratuity ” and that they intended to pay only the gratuity 
in accordance with the Working Journalists (Conditions of Service) and Miscel- 
laneous Provisions Act. It cannot, however, be assumed that the management 
did not understand the import of the word ‘ retrenchment’, when they said so. No 
evidence has been tendered in the case to show that the management was labouring 
under any misapprehension. Nor is there any evidence to show that the discharge 
of the petitioners was not made with a view to reduce the establishment or that 
somebody else was appointed in their place. It is no doubt for the petitioners to 
show that they were retrenched in order to entitle them to relief under section 25-F of 
the Industrial Disputes Act. That they have done by producing the letters written 
by the management, in which they distinctly admit (vids letter dated, 22nd March, 
1956) that the discharged employees would be paid retrenchment benefits. The 
management who certainly are in possession of material evidence could have shown 
that the statement was wrong and there was in fact no retrenchment. But they 
did not do so. The Labour Court has stated that it is not possible to say in the 
instant case that the petitioners were discharged, because they were considered to 
be surplus labour staff. In so holding, the Labour Court ignored the relevant 
evidence on the question, namely, that the management itself offered to compensate 
the workers on the footing that they were retrenched. Another possible line of 
argument which may also arise from the letters is this: Irrrespective of whether 
the petitioners were actually retrenched or not, the management had in effect 
agreed to pay them compensation as a solatium at the time of retirement and that 
therefore what was agreed to be paid can be enforced under section 33-C (2). We 
prefer not to express our opinion on this point, as it had not been taken before the 
‘Labour Court. It must be held that the view that there could be no retrenchment 
as it had not been proved that there was any discharge of surplus labour is 
incorrect. 


The Labour Court has held that, as the procedure prescribed by section 25-F 
of the Industrial Disputes Act had not been followed by the management, the dis- 
charge of the workers would not amount to a retrenchment. ‘ Retrenchment’ 
has been defined in section 2 (v0) of the Act, and if the requirements of that defini- 
tion are satisfied, the mere fact that the management omitted to follow the procedure 
prescribed by section 25-F cannot make it any the less a retrenchment. What is 
necessary to consider first is whether factually there has been a retrenchment. 
If the procedure prescribed by section 25-F is not followed, it may be that the re- 
trenchment may not affect the worker concerned and he can call into question the 

ropriety of it and plead that, notwithstanding it, he continues in employment. 

ut the effectiveness or otherwise of the order is not relevant on the question whether 
there is an order. Once it is conceded there is an order, it cannot be held to be 
non est or at any rate, it would not be open to the employer who passed the order 
to say that, as he did not follow the prescribed procedure, it is not what it purports 
to be. But a person affected by the order can in appropriate proceedings chal- 
lenge it ; if he does not do so but accepts it one must proceed on the basis of the 
factual existence of the order. The authority cited for the respondent, namely, 
State of Bombay v. Hospital Mazdoor Sabhat, was a case where the worker impugned 
the order in an industrial dispute. The clear requirements of section 25-F for 
retrenchment of workmen had not been complied with in that case when the employer 
purported to retrench them. A dispute was raised by the workers who claimed that 
they would be entitled to be restored to service. It was held that the retrenchment 
was invalid. In the present case, the employees do not challenge the propriety 
of the retrenchment. 


1. (1960) S.C.J. 679 : (1960) 2 S.C.R. 866: A.I.R. 1960 5.G. 610. 
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Three grounds are advanced to show that the discharge was illegal, namely, 
(a) want of notice to the concerned employee, (b) non-payment of compensation, 
and (c) want of notice to the Government of the intention to retrench. Section 
25-F itself states that notice in writing to the workmen indicating the reasons for 
retrenchment will not be necessary if the retrenchment is under an agreement. In 
the present case, the case of the management is that the petitioners submitted to the 
discharge ; the latter also do not contest the propriety of retrenchment. There- 
fore, the want of notice to them under the circumstances would not affect the validity 
of the retrenchment. The management has not paid the retrenchment compensa- 
tion as they dispute the petitioners’ right to it. It is for that very reason that the 
application is filed under section 33-C (2). We fail to see how the failure of the 
employee would affect the right of the petitioners under the statute. The absence 
of a notice to the Government in the prescribed form cannot render the discharge of 
the workmen anything other than by way of retrenchment if otherwise it is so. ` 


It is then contended that the discharge in the instant case would be one of 
wrongful dismissal and not retrenchment. We do not see how the discharge could be 
said to be wrongful. The employer had the power to terminate the service after 
notice and it is not disputed that such notice was given. It is rather surprising 
that the management itself should say that what they did was wrongful. But, 
whether it is wrongful or rightful, there has been a discharge of the employee and the 
only question now is whether such discharge amounts to retrenchment as defined in 
section 2 (00). We have already indicated that the answer to the question can only 
be in the affirmative. But the Labour Court has however come to a different con- 
clusion, because it held that the termination of service was the consequence of a 
voluntary retirement by the employee, or, at any rate, one on his attaining the age of 
superannuation. It held, that, as the petitioners were not discharged because they 
were found to be surplus, there could be no case of retrenchment. Another reason 
was that, if the employer who retrenches does not follow the procedure prescribed for 
effectuating it, the termination of service would not amount to retrenchment. All 
these are errors, and errors in law. 


Learned counsel for the respondent contends that the conclusion of the Tri- 
bunal should be viewed as one of fact arrived at on an appreciation of three circum- 
stances, viZ., (1) that the retirement was a voluntary one ; (2) that the discharge was 
not by reason of there being surplus personnel in the establishment ; and (3) with 
reference to cases in similar commercial establishments. We have already indicated 
that there is a basic error in the conclusion arrived at by the Labour Court that 
the termination of the service of the petitioners was the result of a voluntary retire- 
ment. We have also shown that there was no material for the Labour Court to 
assume that the discharge was not because of there being surplus personnel in the 
establishment. Reliance on the rule as to age of retirement previously prevailing 
in other establishments cannot obviously be evidence in regard to the contract 
between the parties. Further the existence of such a rule in other establishments 
is itself not a matter of evidence in the case, and, even if there be such evidence, 
it would be wholly irrelevant for the purpose of ascertaining the contractual rela- 
tion between the parties to these petitions. The finding itself is thus vitiated. That 
consideration apart, every one of the errors pointed out earlier is an error in law. 

But it is not every error in law on the part of the inferior tribunal that would 
entitle this Court to interfere under Article 226. The issue of a writ of certiorari 
can be justified only if there is an error apparent on the face of the record. The 
errors we have mentioned undoubtedly satisfy that test. 

Learned counsel for the respondent tried to persuade us that the errors in 
the finding arrived at by the lower Court, though they could be said to be one of law, 
could not be said to be apparent on the face of the record. Reliance is placed on 
the two decisions of the Supreme Court reported in Nagendranath v. Commissioner of 
Hills Division! and Satyanarayan v. Mallikarjun*. In the former case, it is held 
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that the purpose of a writ is only to determine, on an examination of the record, 
whether the inferior tribunal has exceeded its jurisdiction or has not proceeded in 
accordance with the essential requirements of the law which it was meant to 
administer, and that, where the errors cannot be said to be errors of law apparent on 
the face of the record, but merely errors in appreciation of documentary evidence 
or affidavits, there would be no case for the exercise of jurisdiction under Article 226 
of the Constitution. It was also held that the non-observance of executive instruc- 
tions by a subordinate authority would not entitle the superior Court to interfere 
under Article 226. We are of opinion that the instant case satisfies all the tests 
laid down in this decision. The Labour Court has, by a wrong interpretation of 
section 2 (00) of the Industrial Disputes Act, failed to administer the statute which 
it was bound to do. In Satyanarayan v. Mallikarjun}, a statutory tribunal held that, 
in order to eject a Mulgeni tenant, service of notice under section 14 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, was necessary, and rejected the applica- 
tion of the landlord for evicting the tenant. The High Court held that the insistence on 
notice constituted an error of law apparent on the face of the record and issued the 
writ to quash the order of the Tribunal. The Supreme Court, after considering 
in extenso the question of error, observed that the Tribunal’s order might be merely 
an erroneous decision, but not a self-evident error to justify the issue of a writ of 
certiorart, and set aside the order of the High Court granting the writ. The learned 
Judges observed that an error which had to be established by a long drawn process of 
reasoning on points where there might conceivably be two opinions could hardly be 
said to be an error apparent on the face of the record, and that, where the alleged 
error was far from self-evident and had to be established by lengthy and complicated 
arguments, Article 226 would not apply. It cannot be said in the present case that 
the errors are anything but manifest errors: The principle of the decision in Satya- 
narayan v. Malltkarjun', cannot therefore apply. 


It is, however, necessary to consider the extreme contention urged. on behalf of 
the management that, wherever there is a controversial question of law, a wrong deci- 
sion by the inferior tribunal can never be set right under Article 226. Weare unable 
to see any support for the proposition in the cases just referred to. In Basavappa v. 
Nageppa 23, it is held that the High Court can issue a writ in the nature of certiorart 
in all appropriate cases and in an appropriate manner, so long as the broad and 
fundamental principles that regulate the exercise of jurisdiction in the matter of 
granting such writs under the English law are kept in mind. Goddard, L.J. observed 
in Rex v. Northumberland Tribunal : Ex parte Shaw?, that where a tribunal has stated 
on the face of the order the grounds on which they had made it and. those grounds 
and their view of the law and the construction they put on the regulation were 
wrong in law, certiorari could be issued. Denning, L.J., explaining the scope of inter- 
ference in such writs in Regina v. Medical Appeal Tribunal: Ex parte Gilmore* stated : 

‘It is now settled that when a tribunal comes to a conclusion which could not reasonably be 
entertained by them if they Poea understood the relevant enactments, then, they fall into error 
in point of law ; see Edwards (Inspector of Taxes) v. Bairstow’. When the primary facts appear on 
the record, an error of this kind is sufficiently apparent for it to be regarded as an error on the face 
of the record such as to warrant the intervention of this Court by certiorari.” 


In the recent case in Shri Ambika Mills v. S.B. Bhaitt®, the Supreme Court had to 
consider the nature and extent of the jurisdiction under Article 226. The rule that 
the error should be self-evident and not one that could be found out on an elaborate 
consideration of the matter, is held to be nothing more than a mere working rule. 


The possibility of two interpretations can seldom arise where the question 
involved is one of law not depending on facts. Where construction of a statute 
arises as in the present case, there could be only one view, the view that is ultimately 
accepted by the superior Court. A mere difficulty in the construction of the section 
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cannot absolve the superior Court of its duty to interpret it. If, as a result of such 
interpretation it is found that the inferior tribunal has erred, it will really be a case 
of the tribunal not administering the law which it is bound to administer. The 
observations of Gajendragadkar, J., in Shri Ambika Mills v. S.B. Bhatt,1, clarifies, 
if we may say so with great respect, the position. ‘The learned Judge observes : 


“ It is only errors of law which are apparent on the face of the record that can be corrected...... 
Difficulty, however, arises when it is attempted to lay down tests for determining when an error of 
law can be said to be an error apparent on the face of the record. Sometimes, it is said that it is 
only errors which are self-evident, that is to say, which are evident without any elaborate examina- 
tion of the merits that can be corrected, and not those which can be discovered only after an elaborate 
argument, In a sense, it would be correct to say that an error of law which can be corrected by a 
writ of certiorari must be self-evident ; that is what is meant by saying it is an error apparent on the 
face of the record and from that point of view, the test that the error should be self-evident and should 
not need an elaborate examination of the record may be satisfactory as a working test in a large majority 
of cases ; but, as observed by Venkatarama Ayyar, J., in Hari Vishnu Kamath v. Ahmad Ishaque*, € there 
must be cases in which even this test might break down because judicial opinions also differ; and 
an error that may be considered by one Judge as self-evident might not be so considered by another’. 
Judicial experience, however, shows that, though it cannot be easy to Jay down an unfailing test of 
‘general application, it is usually not difficult to decide whether the impugned error of law 1s apparent 
on the face of the record or not ”. 


In that case, there was an industrial dispute in which the Tribunal misapplied the 
relevant clauses in an agreement applicable to certain employees. ‘The Supreme 
‘Court held that that amounted to an error apparent on the face of the record. In 
‘our opinion, the misconstruction of section 2 (00) and the refusal to apply the pro- 
‘visions of section 25-F of the Industrial Disputes Act as a result thereof amount to 
errors of law apparent on the face of the record and there would be jurisdiction in 
this Gourt to quash the order of the Labour Court under Article 226 of the Consti- 
tution. The rule nist is therefore made absolute. It is needless to point out that 
the result of this order is that the petitions will have to be disposed of afresh as to 
the precise amount of relief to which the respective petitioners would be entitled, 


The respondent will pay the costs of the petitioners. Counsel’s fee Rs. 250. 
‘One set to be divided equally between the three cases. 


R.M. —— Rule nisi made absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice. 
Kandappan ; .. Petitioner * 
v 


Hlumalai Goundar and another .. Respondents. 


Madras Village Panchayats Act (X of 1950)—Election petition to set aside the election of a member as Presi- 
dent of the Union—WNo petition to set aside his election as member of the Union on the ground of his di ‘fication 
as to age—Election as President cannot be set aside—Section 19 —Member apes a the qualification of another 
member—No sanction of the Panchayat necessary—Petition under Article 227 of the Constitution to revise the order. 

Unless the person had completed the age of 21 years on the date of the preparation of the elec- 
toral rolls his name could not be deemed to have been properly included therein. Section 13 of the 
Madras Village Panchayats Act stated that no person shall be qualified for election as member of pan- 
chayat unless his name appears on the electo roll. Therefore the qualification as to age is all 
essential requisite for election to the Panchayat. The conclusiveness of the electoral roll would not avain 
against a statutory disqualification i.e., voter not having completed the age of 21 years. 

It is well settled that a right to get elected to a representative body is not a common law right but 
is a creation of the statute. Whether a person elected could retain the office or vacate it has to be 
determined by the terms of the statute and if the statute provides for no remedy for declaring an 
lection void apart from the procedure prescribed by it, any party wishing to challenge the election 
should adopt that procedure. If he does not choose to do so, the election will have to stand though 
in fact circumstances exist which would render it void. 

Itis a general principle and recognised in rule (1) of the rules framed under section 112 (2) (i) 
of the Act, that save as otherwise provided, no election held under the Act whether of a member, 


1, (1961) 1 M,L.J. (8.C.) 198 : (1961) 1 2. (1955) S.C]. 267 : (1955) 1 M.L.J. (S.C, 
Peg .C.) 198 ; (1961) 15 .QJ. 643: 157: (1955) 1 S.G.R. 1104 at 1129. ) 
ALR. 1961 S.C. 970. 

* P. No. of 1961. 27th October, 1 
C.R.P. No. 135 of 19 (5th Kartika, 1883,’ a 
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President or Vice-President of a Panchayat shall be called in question except by an election petition 
presented in accordance with the rules. Where there was no petition to declare that the person was 
not qualified to be elected as a member of the panchayat and that his election as member was void, it 
must be taken that his election to that office is valid. If his election as a member is valid, it follows 
that his election as the President of the panchayat should also be valid. So long as there is no peti- 
tion for a as declaration that the person has not been duly elected as a member of the panchayat, it 
would not be open to the Election Commussion to set aside his election as President of e panchayat 
on the ground that he had not completed the age of 21 on the date of the inclusion of his 
name in the electoral roll of the panchayat. 


Under section 19 of the Act no sanction of the Executive Authority or the panchayat would be 
necessary for one member impugning the qualification of another member to sit in the panchayat. 
The words in the section ‘‘ on the direction of the Panchayat or of the Inspector ” will appl to the 
Executive Authority. Section 19 in terms would apply only when a question as to the q cation 
of a member of the panchayat arises. It does not in terms refer to the case of the President of the- 
panchayat. If the validity of the election of a person as member of the panchayat is challenged under- 
section 19 of the Act and it is declared that the member is A to get himself elected his. 

er election as President of the Panchayat would automatically fall to the ground. 


Petition under Article 227 of the Constitution praying the High Court to re-- 
vise the order of the Court of the District Munsif (Election Commissioner), Salem, 
dated 24th December, 1960 and made in O.P. No. 62 of 1959. 


T. M. Chinniah Pillai, for Petitioner. 

T. V. Balakrishna Ayyar and N. Vanchinathan for Respondents. 
The Government Pleader (A. Alagiriswami), for the State. 

The Court delivered the following 


JuDGMENT.—This is a petition under Article 227 of the Constitution to revise 
the order of the Election Commissioner, (District Munsif, Salem) setting aside the 
election of the petitioner to the office of President of Thirumalagiri Panchayat. 
The petitioner and the first respondent who had both been elected as members of the- 
Panchayat were competing candidates for the presidentship thereof. In the election. 
held for the purpose at the meeting of the members of the Panchayat on 24th June, 
1959, the petitioner who secured a larger number of votes was declared elected. 
Disappointed at the result of the election the first respondent filed a petition before the 
Election Commissioner challenging the election of the petitioner as President under- 
the rules framed under section 112 (2) (i) of the Madras Village Panchayats Act, 1950,. 
also praying that the election of the petitioner should be set aside and that he should 
be declared as duly elected for the office. The only ground alleged in support of the- 
petition was that on the date of the election, the petitioner had not completed the- 
age of 21 years as required by the statute and being born only on 17th July, 1940, the: 
inclusion of his name on the electoral rolls of the Panchayat was improper and that, 
therefore, the election was void. ‘The electoral roll which has been exhibited in the 
case, though prepared in the year 1953 was corrected upto the year 1958. It shows. 
the petitioner’s age to be 22 years. The petitioner denied that he was less than 21 
years of age on the date of the election contending that his date of birth was 1 5th 
December, 1936 and not 17th July, 1940 as alleged by the petitioner. In a fairly 
well reasoned order the Election Commissioner held that the petitioner must have 
been born only in the year 1940 and that the inclusion of his name in the electoral 
roll was incorrect and improper observing | 

“ since the first respondent (petitioner) is of under age even to become a voter, his seat as. 
member of the Panchayat also would become vacant R 
On that findinghe set aside the election of the petitioner as President of the 
Panchayat, but nothing was said about his membership of the Panchayat evidently 
for the reason that the petition did not pray for any relief in that regard. 


That order of the Election Commissioner is challenged in this Civil Revision 
Petition. The finding of the Election Commissioner that the true date of birth of 
the petitioner was 17th July, 1940 besides being justified on the evidence is one of” 
fact which will be binding on me in this Revision Petition. 


One contention of the petitioner before the Election Commissioner was that 
the recital as to the age of the petitioner in the electoral roll was conclusive on the: 
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question and that it was not competent for that authority to investigate into the 
correctness thereof. The Election Commissioner has rightly overruled this objection. 
Section 12 of the Madras Village Panchayats Act, 1950, provides for the preparation 
and publication of the electoral roll and the qualifications for inclusion of names of 
persons therein. Sub-section (1) to that section provides that every person whose 
name is included in such part of the electoral roll for any Assembly Constituency as 
relates to the village or any portion thereof would be entitled to be included in the 
electoral roll for the Panchayat. Dealing with the electoral rolls for the Assembly 
Constituency, section 19 of the Representation of the People Act, 1950, prescribes that 
a person should not be less than 21 years of age on the qualifying date to entitle him to 
be registered on the electoral roll. It can, therefore, be taken that unless the peti- 
tioner had completed the age of 21 years on the date of the preparation of the elec- 
toral roll his name could not be deemed to have been properly included therein.. 
Section 13 of the Madras Village Panchayats Act states that no person shall be quali- 
fied for election as member of a Panchayat unless his name appears on its electoral 
roll. It must, therefore, be taken that the qualification as to age is an essential 
requisite for election to the Panchayat as well. In Venkata Kondayya v. Election 
Commissioner1, the Andhra High Court accepted this view and held that the qualifica-. 
tion as to age should be satisfied before a person can stand as a candidate for election. 
as a member of a Panchayat but that conclusiveness of the electoral roll would not 
avail against a statutory disqualification, namely, a voter not having completed the 
age of 21 years. 


There can, therefore, be no doubt that the election of the petitioner as a member 
of the Panchayat and his further election as President of the Panchayat can be- 
declared void by taking appropriate proceedings for the purpose. 

Unfortunately however the first respondent did not file any petition to set aside 
the election of the petitioner as a member of the Panchayat. He challenged only: 
the petitioner’s election as President of the Panchayat and even that is purported to- 
be done under rules framed under section 112 (2) (i) of the Act, that is, under 
rules framed by G.O. Ms. No. 602, L.A., dated 5th April, 1958 and the Rules Framed. 
For The Decision Of Election Disputes which are contained at pages 430 and 318 of 
the Madras Law Journal Edition of the Madras Village Panchayat Act, 1950. Rule 
II @ of the Rules Framed for The Decision Of Election Disputes provides for setting” 
aside of an election if it has been materially affected by any irregularity in respect of 
any non-compliance with the provisions of the Act or the rules made thereunder. 
It is a general principle and indeed it is recognised in rule (1) itself, that save as 
otherwise provided, no election held under the Act whether of a member, President: 
or Vice-President of a Panchayat shall be called in question except by an election. 
petition presented in accordance with the rules. Therefore, so long as the election 
of the petitioner as a member of the Panchayat has not been challenged, there can be 
no objection to his election as President of the Panchayat on the ground that he was: 
not qualified to be a member. The Election Commissioner has in a way adverted to: 
this matter when he stated that the petitioner had to vacate his seat in the Panchayat 
itself. I am however, unable to see how that can follow particularly when there 
has been no petition to declare the petitioner as not having been validly elected as. 
member of the Panchayat. 


Realising the difficulty that the rules relating to decision of election disputes: 
might not help the respondent learned counsel appearing for him contended that 
the order of the Election Commissioner should be deemed to be one under section. 
19 of the Act. But there is no reference to the section in the petition. Section 1g 
confers a power on the prescribed judicial authority to decide whether a person who. 
has been elected as a member of a Panchayat is qualified or whether he has become 
disqualified under sections 13, 15, 16 or 17 of the Act. The case of a person who is. 
less than 21 years of age if he gets elected would obviously come under that section- 
Mr. T. M. Chinniah Pillai appearing for the petitioner contends that section 19 





1. 1958 An. W.R. 193 : A.IL-R. 1955 And. 109. 
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‘would not apply to the case as proceedings thereunder could be initiated only at the 
direction of the Panchayat or the Inspector. This contention, however, is not correct, 
The words “on the direction of the Panchayat or of the Inspector ” occurring in 
section 19 will apply only to the Executive Authority. There is no such fetter in 
regard to any application by a member in regard to qualification either of himself or 
of another member. Recently I had occasion to consider this question in some detail 
in Siwa Perumal Kounder v. Munuswami Kounder! and I came to the conclusion that no 
sanction of the Executive Authority or the Panchayat would be necessary for one 
member impugning the qualification of another member to sit in the Panchayat. 
Section 19 in terms would apply only when a question as to the qualification of a 
member of the Panchayat arises. It does not in terms refer to the case of the Presi- 
dent of the Panchayat. If the validity of the election of a person as member of the 
Panchayat is challenged under section 19 of the Act and it is declared that the member 
is not qualified to get himself elected, his further election as President of the Panchayat 
would automatically fall to the ground. In the present case the first respondent 
has soto say put the cart before the horse. He did not challenge the qualification 
of the petitioner to become a member of the Panchayat, but he has chosen 
to challenge only hiselection as President of the Panchayat : he has even gone 
further in asking for a declaration that he must be deemed to have been duly elected 
as President. It is well settled that a right to get elected to a representative body is 
not a common law right but is the’creation of the statute. Whether a person elected 
‘could retain the office or vacate it has to be determined by the terms of the statute : 
and if the statute provides for no remedy for declaring an election void apart from 
the procedure prescribed by it, any party wishing to challenge the election should 
adopt that procedure. If he does not choose to do so, the election will have to stand 
though in fact circumstances exist which would render it void. In this case there 
‘was no petition to declare that the petitioner was not qualified to be elected asa 
member of the Panchayat and that his election as a member was void. It must be 
taken that his election to that office is therefore valid. If his election as member is 
valid, it follows that his election as President of the Panchayat should also be valid. 
In my opinion, so long as there is no petition by the first respondent for a declara- 
tion that the petitioner has not been duly elected as a member of the Panchayat, 
it would not be open to the Election Commissioner to set aside his election as 
President of the Panchayat on the ground that he had not completed 21 years of age 
on the date of the inclusion of his name in the electoral roll of the Panchayat. The 
order ofthe Election Commissioner has therefore, to be set aside for this reason 
“The Civil Revision Petition is allowed : but there will be no order as to costs. 


V.S. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. S. RAMACHANDRA IYER, Officiating Chief Justice AND MR. JUSTICE 
‘SRINIVASAN. l 
„Janab Abubucker Sait .. Applicant* 

v. 
"The Commissioner of Income-tax, Madras .. Respondent. 
income-tax Act (XI of 1922), section 10 (2) (vii) —Profits realized by purchase and sale of land—If 

‘income from adventure wn the nature of trade—Relevant factors—Onus of piel 


Whether the purchase of lands by the assessee in the absence of a business by him in that allied 
-line, amounts to an adventure in the nature of trade has to be decided on a consideration of all the 
facts so as to ascertain the intention with which the assessee made the purchase. 


The burden of showing that the assessee purchased the lands with the intention of realising a 
profit by the sale of the same at a future time is on the Department. 


In the instant case the property purchased by the assessee was agricultural land which is a re- 
-cognised form of investment. The circumstances did not show that the assessee had intended at the 





I. GR.P. No. 206 of 1961. 


*Case Referred No. 1 of 1957. (ath eae igor; 
» T003, ? 
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time of the purchase not to hold the property as owner but with the intention of selling the same as 
a business proposition. One of the essential elements in an adventure in the nature of trade is the 
intention to trade : that intention must be present at the time of the purchase. The mere circumstance 
thata property is purchased in the hope,that when sold later on it would leave a margin of profit would 
not be sufficient to show an intention to trade at the inception. The two circumstances that the low 
return for the investment and the fact the assessee was at one time a speculator are outweighed by two 
other circumstances that he was already owning a vast acreage in extent and he was having plenty 
of money for investment in properties. 

_Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R. A. No. 951 
of 1955-56 on its file for decision on the following questions of law, viz. :— 


“ (1) Whether the determination of the profits on the sale of lands at Rs. 66,000 and its inclusion 
assessment under the head business is lawful and correct ? 


(2) Whether on the material on record the Appellate Tribunal could reasonably come to a finding 
that the sum of Rs. 30,000 was an income from undisclosed sources ?”. 


M. S. Venkatarama Iyer and P. Veeraraghavan, for Applicant. : 

5. Ranganathan, Special Counsel for Income-tax on behalf of the Respondent. 
The Judgment of the Court was delivered by 

Ramachandra Iyer, O.C. J.—The following questions have been referred to us for 


our decision :— 


“(1) Whether the determination of the profits on the sale of lands at Rs. 66,000 and its inclu- 
sion and assessment under the head business is lawful and correct ? 


(2) Whether on the material on record the Appellate Tribunal could reasonably come to a 
finding that the sum of Rs. 30,000 was an mcome from undisclosed sources ?” 

These questions arise in proceedings relating to the assessment of one Abu- 
bucker Sait for the year 1948-49 the year of account being the corresponding financial 
year. The assessee owns a coffee plantation at Yercaud and he also grows oranges 
and gallnut'on other lands. The income from the former source is received through 
the India Coffee Board. That from the latter directly. In one year, the income 
by the sale of oranges and gallnuts is said to have approximated Rs. 3,000. The 
assessee says that he maintains no accounts. He did not file any return of income 
for the year 1948-49 within the prescribed time. After a number of reminders from 
the Department he submitted on 7th March, 1952 a “nil return ” for that year. 
‘The assessee was then called upon by the Income-tax Officer, to file his wealth state- 
ments: the response was a mere statement that he had no accounts and that he had 
given over his properties to his wife and children. His bank account, however, told a 
different tale : there were large deposits during course of the year. On goth Septem- 
ber, 194.7, he withdrew a sum of Rs. 1,00,000 and he took this entire sum to Pakistan 

resumably to secrete it in that country. He himself admitted on one occasion that 
he deposited a sum of Rs. 58,500 out of that sum in the Central Bank at Karachi and 
spent the rest on charities. With an assessee of that kind, whose strong point was 
neither strict regard for trth nor even consistency, the Department was hard put to 
ascertain whether he had received any assessable income during the year of account. 
‘There was, however, one source of information available from which it was evident 
that the assessee’s income could not be attributed purely to an agricultural source ; 
namely the current account he had with his bank. We shall refer to the relevant 
entries therein presently. 


The assessee purchased on gth August, 1945, for a sum of Rs. 35,500 an extent of 
nine acres of land in Kichilipalayam village adjoining Salem Town. The purchase 
-was made through a broker, Abdul Azeez. The rental income from this property 
-was not, however, much. It was stated to be on an average Rs. 500 per annum. At 
any rate evidence shows that the income from this property could never have exceeded 
‘Rs. 700 to Rs. 750 per annum. Some years later, in the year 1953 the lands were 
converted into house-sites. But that was long after the assessee had parted with them. 
On goth April, 1947, the assessee sold the lands to one Narayana Pillai who was for 
sometime the Vice-Chairman of Salem Municipality. The consideration recited 
in the sale deed was Rs. 50,000. Out of that sum, the assessee claimed that he had 
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paid Rs. 7,500 to the broker and by way of rebate to the tenants. There was every 
reason to suspect whether the true price received by the assessee had been set out in. 
the document. In the course of assessment for the year 1947-48 the assessee made a. 
statement on 14th February, 1952, that he had received a sum of Rs. 40,000 sometime. 
earlier than goth April, 1947 and that the balance of Rs. 10,000 was received on that 
date from Narayana Pillai in respect of the sale price. This he evidently did to 
explain certain deposits in his bank account during the year of account relative to the- 
assessment year then in question, namely, 1947-48. A scrutiny of the bank pass book. 
in the following year (which was made) with respect to the assessment in question. 
showed that other amounts must have been received by the assessee as part of the 
sale price for the same lands. There was an entry of Rs. 57,500 on roth May, 1947' 
in the name of Narayana Pillai in the pass book. There was a further entry two 
days thereafter of a sum of Rs. 10,000 which the assessee himself admitted as having’ 
been received from the purchaser. Thus it appeared from the entries in the bank 
pass book and on the admissions made by the assessee that he had received a sum of 
Rs. 1,07,500 as price from Narayana Pillai for the lands. The assessee’s explanation. 
that what he received was only Rs. 50,000 was neither cogent nor believable. Neither 
the Officers of the Department nor the Tribunal accepted the assessee’s explana- 
tion. Before us however, Mr: M. S. Venkatarama Iyer, learned counsel for the 
assessee contended that when the assessee stated before the Income-tax Officer on. 
14th February, 1952, that he had received a sum of Rs. 50,000 from Narayana Pillai 
the statement was only partially true. According to learned counsel that amount 
was subsequently withdrawn from the bank and paid over to Narayana Pillai who. 
later paid the same amount back again on 1oth and 12th May, 1947. ‘This explana-- 
tion is too fanciful and thin to be accepted. We are of opinion that there were ample- 
materials to justify the conclusion arrived at by the Tribunal and the Department 
that the true price obtained by the assessee by the sale of the agricultural lands at 
Kichilipalayam was Rs. 1,07,500. The Income-tax Officer allowed a sum of 
Rs. 6,000 as having been spent for brokerage and other incidental charges : it is 
not contended that anything higher should be allowed. The result is that the. 
assessce made a profit of Rs. 66,000 in the purchase and sale of agricultural lands. 


The question then for consideration is whether that profit is assessable to tax. 
At one stage the assessee claimed that the profit made by the purchase and sale of the 
lands was only agricultural income and could not be the subject-matter of any tax. 
This, however, is not the view pressed before us by the learned counsel for the assessee. 
The Department held, a view which was affirmed by the Tribunal, that the purchase 
and, sale of agricultural lands was an adventure in the nature of trade on the part of 
the assessee and that the profit therefrom should be brought to tax. The Income-tax 
Officer has referred to a number of circumstances which induced him to come to the 
conclusion that what the assessee did when he purchased the agricultural lands was 
. an adventure in the nature of trade. The Appellate Assistant Commissioner- 
also referred to those circumstances when he affirmed the finding of the Income- 
tax Officer. It does not however appear from the order of the Tribunal (whether 
they at all considered the question) whether the transactions by the assessee amou nted 
in law to an adventure in the nature of trade. In paragraph 7 of the Statement of 
the Case the Tribunal has set out the contentions raised by the assessee to show that 
there was no adventure in the nature of trade so as to attract the tax liability in 
respect of profit made in the transaction. In paragraph 8 of the Statement the 
Tribunal has stated their reasons for upholding the order of the Department as those- 
contained in paragraph 4 of its order on appeal. But it does not appear from 
paragraph 4 that the Tribunal at all considered any of the circumstances to support. 
the conclusion that the assessee’s act was an adventure in the nature of trade. The 
Tribunal had merely considered the first aspect of the question that we have refer- 
red to, namely, whether at all there was a profit by reason of the sale of the lands. 
A mere answer in the affirmative to the question without a finding that the profit 
was attributable to an adventure in the nature of trade will not be sufficient to 
justify the assessment. The omission on the part of the Tribunal to consider the 
real question in the case is a matter to be regretted : but there is little doubt that 
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they must have considered the matter and come to the conclusion that the transac- 
tion amounted to an adventure in the nature of trade. But whatever that may 
be having regard to the questions referred to us, it is our duty to answer them. 


In coming to the conclusion that the profits made by the assessee were referable 
to an adventure in the nature of trade, the Department relied on the following 
‘circumstances :— 


(1) even at the inception the assessee must have entertained the idea of 
selling the lands as the evidence of the broker and his letter to the assessee dated 
28th October, 1945, within two months of the date of the purchase would show ; 


(2) the income received from the property being low when compared with 
the income received by the assessee from other properties it was not likely that he 
would have purchased the lands as an investment ; 


(3) that the property had a potential value as house—sites on account of its 
situation and subsequent events showed that it did have a value as building sites ; 


(4) the assessee himself had indulged in the business of trade during the 
years 1943 and 1944 when he purchased gold and silver and sold them and also 
did forward transactions in silver. 

(1) Taking the first of the circumstances referred to above there is no doubt 
‘that the Department was labouring under the misapprehension when it held that 
there was evidence to show that at the time of the purchase the assessee entertained 
the idea of purchasing the property with a commercial object in view. The 
department relies on a letter dated 28th October, 1945, written by the broker, 
Abdul Azeez to the assessee. A copy of this letter has been furnished to us by Mr. 
Ranganathan who appears for the Department. The letter is mainly concerned 
-with the prospect of securing a lessee who would pay a sum of Rs. 750 per annum 
iby way of rent. The broker says that while he was negotiating for the lease of the 
land, a gentleman came to him and enquired whether the property would be sold 
and in case it was to be sold he would offer a price which would leave a profit of 
Rs. 5,000 to Rs. 10,000: to which he (the broker) countered stating that if the intending 
purchaser was willing to offer Rs. Eas he would write to the owner, namely, the 
‘assessee and that the offerer replied that he did not want the property for anything 
‘more than Rs. 40,000. The letter concludes “ If you have any idea of selling the 
property, please write to me. If not you need not write.” This letter, while it 
may show that the broker was anxious to negotiate for a sale cannot show that the 
assessee entertained any such idea on the date of his purchase or even on the date 
of the letter, namely, 28th October, 1945. Reliance is then placed on the evidence 
of the broker Abdul Azeez before the Income-tax Officer. The broker gave evi- 
dence on two dates: On the first occasion (which was on 5th October, 1950) 
he did not speak anything about the assessee entertaining an idea of selling the land 
at the time of his purchase. But on the second occasion he, stated so. But this 
statement by the broker before the Income-tax Officer was made behind the back 
of the assessee. ‘The broker’s evidence has been found by the Department itself to 
be untrustworthy. The Appellate Assistant Commissioner was alive to these 
infirmities as he stated that there were other materials besides the evidence of the 
broker to justify the conclusion of the Income-tax Officer. ‘There is therefore noth- 
‘ing to show that the assessee had an idea of selling the property even at the time of 
its purchase. 

(2) The second circumstance, namely, that the income from the lands was 
very low and it was unlikely that the assessee would have made the purchase as an 
investment has, however, some force : but one cannot say that, that circumstance is 
decisive of the question. Purchase of property in the shape of agricultural lands 
is ordinarily an investment. In the instant case the lands were situate very near 
the place of assessee’s residence. A purchaser of agricultural lands does not always 
judge the wisdom of the transaction by the return he would get. Other considera- 
tions also prevail in the matter of such purchase, namely, the pride of possession 
of agricultural lands, security which is inherent in the investment of money in such 
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property, etc. The fact that the income derived does not bear a proper proportion 
to the investment cannot, therefore, be taken as conclusive on the question. 


(3) ‘The third of the circumstances relied on by the Department is the poten- 
tial value of the lands having regard to its location adjoining the town area. The 
Appellate Assistant Commissioner referred to the fact that subsequently the lands. 
a been converted into house-sites but that was in the year 1953. What we have 
to take note of is the state of mind of the assessee in the year 1945 when he made the 

urchase. ‘here are no materials to show that on that date there was any scheme 
or converting the agricultural lands in that locality into house-sites. It cannot, 
therefore, be held that the assessee was aware of the potential value of the lands 
on their being converted into house-sites and also of the fact that by such conver= 
sion of his lands, he was likely to get a very good price for his lands. 


(4) ‘The last of the circumstances’relied on by the Department is that the 
assessee was speculating in gold and silver two years before the date of the purchase 
of the lands in question. We do not see how that circumstance can help the deci- 
sion of the question before us. 


The materials on record only show that the assessee purchased the lands in the 
year 1945 at a price far higher chan what the income from them would induce an 
ordinary investor to go in for: that the assessee although he owned plantations had. 
speculated in gold and silver two years before the purchase of Kichilipalayam lands. 
These alone cannot, in our opinion, lead to any inference that the assessee was 
engaged in a concern in the nature of trade. The two circumstances could at best 
be regarded only as equivocal. The burden of showing that the assessee purchased 
the lands with the intention of realising a profit by the sale of-the same at a future 
time is on the Department : they cannot be said to have discharged that burden 
by reason of existence of some equivocal circumstances alone. Whether the pur- 
chase of lands by the assessee in the absence of a business by him in that or allied 
line, amounts to an adventure in the nature of trade has to be decided on a considera- ` 
tion of all the facts so as to ascertain the intention with which the assessee made the 
purchase. In Simon’s Income-tax (2nd Vol., 2nd Edn.) at page 23 (Article 31) 
the learned author states 9 
“where there are one or more isolated transactions which are alleged to constitute the carrying 
of trade, it is necessary to determine by reviewing all the facts of the case whether the transaction» 
are in the nature of trade within section 526 (1) of the Income-tax Act, 1952, or whether they were 
merely a conversion of capital in one form into capital of another kind. The test is whether the 


operations involved in the transaction are of the same character and carried on inthe same way as 
those which characterize what is admittedly trade in the line of the business in question...... av 


It is the function of the Appellate Commissioners to decide on the facts 
proved or admitted before them, whether the evidence does or does not 
prove that there was an adventure in the nature of trade. Itisa question. 
of law, however, as to whether there was evidence to support their finding of fact. 
Jn making up their minds the Commissioners would consider such things as whether 
or not an organization for carrying on the adventure was built up and whether 
steps were taken to mature the asset in FU with a view to disposing of it and 
whether the transaction is associated with the kind of business which the person in 
question carries on and the nature of the asset in question. In dealing with this. 
type of cases it is essential to bear in mind that either the transaction was an 
adventure in the nature of trade or else it was simply a sale and resale of an asset. 
and therefore a capital transaction. : 


In Saroj Kumar Mazumdar v. Commissioner of Income-tax, West Bengal1, the Supreme 
Court clearly laid down, (if we may say so, with respect) the distinction between 
cases where the transaction entered by an assessee was a mere case of sale and re- 
sale of an asset or an adventure in the nature of trade : it was observed that the line 
of demarcation between cases of isolated transactions of purchase and sale being- 
ventures in the nature of trade and those which did not amount to such ventures,, 
Iaa . 


1. 1960 S.G.J. 464: (1959) 37 I-T.R. 242. 
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was very thin and that it was on the Department to prove that a particular case 
came within the former category. In the course of their judgment their Lordships 
refer to the case reported in Commissioner of Inland Revenue v. Reinhold‘, with approval 
where Lord Carmont discussing the nature of the evidence which would show inten- 
tion to trade observed thus : 

“ A disclosed intention not to hold what was being bought might as Lord Dunedin said provide 
an item of evidence when the buyer intended to trade and if the commodity purchased in the single 
transaction was not of a kind normally used for investment but for oe and if the commodity could 
not produce an annual return by retention in the hands of the purchaser then the conclusion may easily 
be reached that the venture was a trading one, if, however, the subject of transaction is normally used. 
for investment—lands, houses, stocks and shares—the inference is not so readily to be drawn from an 
admitted intention in regard to a single transaction to sell on the arrival of suitable pre-selected time 
or circumstance does not warrant the same definite conclusion as regards trading or even that the trans- 
action is in the nature of trade. When the Lord Advocate distinguished between aman who bought 
any commodity in the hope of being able to sell on rise and one who determined when buying to self 
said the first was an investor and the other one who engaged in trading adventure, he didnot shrink 


from applying this principle to a person who buys company’s shares. If the buyer merely hoped that 
one day the shares would turn out profitable to sell he was an investor ; but a buyer of the same shares 


who bought at 60 and imstructed there and then his broker to sell out if the shares reached 80 was 
engaged in a venture in the nature of trade.” 

From the foregoing observations it is clear that one of the important matters to be 
considered while deciding whether a transaction amounted to an adventure in the 
nature of trade is the nature of the article purchased. As Lord Russel points out : 

“Among such features adverted to in the previous cases reference may be made to such matters 
as those namely, whether the article purchased in kind and in quantity is capable only of commercial 
disposal and not of retention as an investment or of use by the purchaser personally, e.g, aeroplane 
linen, toilet, paper, whisky, whether the transaction is in the line or business or trade carried on by 
the purchaser, whether the purchaser before re-sale has caused expense to be incurred in making 
the commodity more readily saleable, s.g., a ship converted before re-sale into a trawler ; whether 
the transaction is exactly of the kind that takes place in ordinary trade in which re-sale requires 
a number of separate disposals.” 

The property purchased by the assessee in the instant case is agricultural land 
which is a recognised form.of investment. ‘The circumstances to which we referred 
earlier do not conclusively show that the assessee had intended at the time of the 
purchase not to hold the property as owner but with the intention of selling the 
Same as a business proposition. One of the essential elements in an adventure in 
the nature of trade is the intention to trade: that intention must be present at 
the time of the purchase. The mere circumstance that a property is purchased in 
the hope, that when sold later on it would leave a margin of profit, would not be 
sufficient to show an intention to trade at the inception. In the present case havi 
regard to the fact that the property purchased was agricultural land and purchase 
of such lands is generally one of the recognised modes of investment of money, it 
cannot be inferred from such purchase that at the inception the assessee purchased 
the lands in question with a view to sell subsequently. ‘The two circumstances, 
namely, the low return for the investment and the fact that the assessee was at one ~ 
time a speculator are outweighed by the two other circumstances, namely, that he 
was already having nearly 300 acres of land at Yercaud, and he was having plenty 
of money for investment in properties. We are of opinion that on the materials on 
record it cannot be said that the department had discharged the onus that lay on 
it to show that the venture of the assessee in making the purchase of agricultural 
lands was in the nature of trade so as to make the gain made thereunder an item 
of revenue. We answer the first question referred to us in the negative by saying 
that the profit of Rs. 66,000 was correctly computed but was not assessable to tax. 
and in favour of the assessee. 


The second question relates to the propriety of the finding arrived at by the 
Department and affirmed by the Tribunal that the sum of Rs. 30,000 was an income 
from undisclosed sources. In the bank account of the assessee there were three 
deposits of Rs. 40,000, Rs. 1,000 and Rs. 4,000, besides those to which we have made 
reference while dealing with the first question. There was no proper explanation by 


no Soe 





1. 34 T.G. 389. 
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the assessee as to how he got those amounts. The substantial explanation attempted 
was that he got a sum of Rs. 15,000 every year by the sale of oranges and galinuts 
produced in his gardens and this he allowed to accumulate and deposited the same 
on May 10, 1947. The Department has held the view which was affirmed by the 
‘Tribunal, that the annual income from the gardens by the sale of orange and 
gallnut could not have been Rs. 15,000: the assessee himself did .not produce 
any account books or vouchers to prove his mcome. In one year he admitted that 
he had received an income of Rs. 3,000. ‘That would hardly justify an accumulated 
profit amountingto Rs. 40,000. Thetwosums of Rs. 1,000 and Rs. 4,000 which were 
deposited into the bank on 17th March, 1958, were claimed by the assessee as the 
balance of the unspent money after his trip to Pakistan. At an earlier stage the 
assessee stated that he had spent the entire balance on charities. His evidence on 
this part of the case is prevaricating and unconvincing and the Tribunal had ample 
materials to draw the inference that his agricultural income could not have been 
higher than Rs. 15,000. Deducting that amount from the deposit of Rs. 45,000 
- referred to above Rs. 30,000 would be income from other sources. There was 
ample justification for the Appellate Tribunal to sustain the addition. We answer 
the second question in the affirmative and against the assessee. Having regard 
to the fact that the assessee has failed in regard to his case as to the amount of con- 
sideration for the sale and that the second question has been answered against him 
we consider that he should be directed to pay the costs of the Department. 
"There will be an order accordingly. Advocate’s fee Rs. 250. 


V.S. Reference answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VEERASWAMI. 
'S. S. Ahobala Sastriar .. Appellant* 


U. 

S. P. Kalimuthu Pillai .. Respondent. 

Transfer of Property Act (IV of 1882), section 58—Personal covenant to pay—Recitals—Section 82— 
Deposit by the mortgagor—Withdrawal by the mortgagee after objection—Suit by the mortgagee for sale of the 
Madras Agriculturists Relief Act (IV of 1938), section 9-A—Usufructuary mortgages—Suit for sale by 
the mortgagee—Bensfit of ths Act cannot be invocked by the -mortgagor. 

The recitals in the mortgage to wit, ‘‘aperm Uax aut ÜST Siésg prer Gu pug 
HFO Fan LEG Ge grysgH suid acw Gersggdatn BOQQA 
‘Cae aay ib’’, clearly amount to a personal covenant to pey oe debt and enabled the mortgagee 


‘to bring a suit for sale of the mortgaged property. The recitals follow the fixation of definite period 
_ for redemption. 

The withdrawal by the mortgagee of the deposit made under eection 82 of the Transfer of 
-Property Act after malap his objection to the deposit will not operate to discharge the mortgage. 
Itis not the law that once a valid deposit is made ipso jure there is no subsisting mortgage which 
-can be enforced or redeemed. 


Having regard to the scheme of Madras Act IV of 1938, section 9-A is only intended to apply 
-when the mortgagor seeks to redeem the mortgage. Although the mortgagor may be entitled to the 
benefit of sub-section (9) (a) (i) of that section, he cannot invoke. it in the suit for sale by the 
“mortgagee. l 


Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
-dated 6th March, 1956, in O.S. No. 273 of 1953. 

R. Gopalaswamt Ayyangar and M. R. Krishnan, for Appellant. i 

K.S. Champakesa Ayyangar and. K. C. Srinivasan, for Respondent. 

The Court delivered the following 

JuDemEntT :—This Appeal is directed against the Judgment and Decree of the 
dearned Principal Subordinate Judge of Coimbatore dismissing the appellant’s suit 
—eSSSSSSSSSSSSSSSSSSeSSSSSSSSSSSSSSSSSSSSSSSSSS 


* Appeal No. 586 of 1956. ] gth August, 1961. 
i (18th Sravana, 1883, Saka). 
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to enforce two mortgages executed in his favour and dated respectively October 2, 
1942 and February, 10, 1944, the first of them securing repayment of a sum of 
Rs. 3,000 and the second a sum of Rs. 7,000. Both the mortgages were with 
possession and prescribed specific periods for redemption. The first of the mortgages 
recited : 

“pero age, aruigr Srésgib prox Copuy HF FIVE 
206G GeQgS Aud sr Qer hais BUS Qa erGaieya ath.’ 


A similar recital was also found in the other mortgage. The defence to the 
suit was that the mortgages were usufructuary ones and as such the suit to enforce 
them by bringing the hypotheca to sale was not maintainable. The defendant also 
claimed that inasmuch as he had, under section 83 of the Transfer of Property Act, 
1882, deposited the moneys due under the mortgages, as scaled down by the provi- 
sions of section g-A of the Madras Agriculturists Relief Act, 1938, as amended by 
Madras Act (XXIV of 1950), the plaintiff could not recover the amount by means of 
a suit. ‘The trial Judge accepted the defence on both the grounds and dismissedthe 
suit. In his view, the recitals to pay did not amount to covenants to pay and the 
mortgages were only usufructuary mortgages. On the other ground, the trial 
Judge noticed that the plaintiff declined to accept the amounts deposited under sec- 
tion 83 of the Transfer of Property Act, contending that the defendant was not enti- 
tled to scaling down. But he thought that as, in his opinion, the defendant was 
entitled to the benefit of section g-A of the Madras Agriculturists Relief Act, 
1938, the deposit under section 83 of the Transfer of Property Act was proper and 
that the “ tender has the effect of extinguishing the mortgages . ” 


It seems to me that the view of the learned trial Judge as to the nature of the 
mortgages cannot be supported. The recitals in the mortgages, to wit, 


“wero ager arigr Siisgbh prar Gubug AFO HOED 
Lng Ge gs 319090 sent Ger gissen BEOS Qar ei Geu@yaeayib.’’ 
clearly amount to a covenant to pay the debts. The recitals follow the fixation of 
definite periods for redemption. Similar language, as used in the recitals here, has 
been construed by this Court to constitute a personal covenant to pay. In 
Muhammadhu Mamoona Labbai v. Ramanatha Pillai! the recital was ‘ 

“Hens 64959 Qgnensoau ati @sfGeow BUDS Qarr gras en & 
@ tb 23» 
and following the construction placed by this Court on more or less similar 
wording in Kangay Gurukkal v. Kalimuthu Annayi?, Rajamannar, J., as he then was, 
held that the words clearly denoted a personal covenant to pay and therefore, 
enabled the mortgagee to bring a suit for sale. With due respect, I agree with 
that construction and hold, that the recitals in the two mortgages in this case 
undoubtedly meañ‘ personal covenants to pay. In fact, the trial Judge, in one 
place of his judgment, was prepared to take that view but stated : 


“ Thus it was his (plaintiff’s) definite assertion that he was entitled to Possession. In view of 


this though there is a personal covenant in the documents to pay, the plaintiff is not entitled to 
enforce the same.” 


Obviously, the learned Judge, in adopting that reasoning, has misdirected himself. 
The mortgages being with possession, the plaintiff was naturally entitled to make the 
assertion, and it is wrong to say that because of the assertion, the plaintiff could not 
enforce the personal covenants by a suit for sale. I hold that the suit was maintain- 
able. 


{t is not in dispute that simultaneously with the execution of the mortgages, the’ 
defendant continued in possession of the properties mortgaged for certain periods 
under lease deeds executed by him in favour of the plaintiff. It is true that the 
defendant-does not appear to have been in possession of the properties mortgaged 





+ 
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throughout. Nevertheless, I think that there being no controversy that the defendant 
is an agriculturist, he is entitled to the benefit of sub-section (9) (a) (i) of section g-A 
of the Madras Agriculturists Relief Act, 1938. This implies that by virtue of sub- 
clause (ii) of that sub-section, the provisions of sub-section (3) will be inapplicable. 
But this Court has uniformly taken the view in Srintvasaraghava Ayyangar v. Narasimha 
Mudaliar', Tirupathi and another v. Rajagopala Naidu and others*, Visalakshi Achi v. 
Mayalagu® and Rajagopalan Chettiar v. Sina Ana Ishack Rowther*, that having regard to 
the scheme of the Act, section 9-A is only intended to apply when the mortgagor seeks 
to redeem the mortgage. The result is, although the defendant may be entitled to 
the benefit of sub-section (9) (a) (i) of that section, he cannot invoke it in the present 
suit for sale. The deposit made by the defendant under section 83 of the Transfer 
of Property Act is, as appears from the judgment, said to have been withdrawn by 
the plaintiff. It also appears that the plaintiff objected to the petition under section 
83 and contended that the deposit did not represent the precise amounts lawfully 
due under the mortgages, with the result that the petition was dismissed. The 
withdrawal by the plaintiff of the amount deposited was apparently after he had 
preferred his objections to the deposit proceedings. But it is not the law that once a 
valid deposit is made ipso jure there is no subsisting mortgage which can be enforced 
or redeemed. The deposit does not per se operate to discharge the mortgage, and 
remains the property of the mortgagor until the mortgagee has expressed his willing- 
ness to the Court under section 83 to accept the deposit and deposits the mortgage 
deed. Unless these conditions are fulfilled, the mere withdrawal of the deposit 
under different circumstances by the mortgagee will not operate to discharge the 
mortgage, the reason being that the proceedings under section 83 would come to an 
end with the refusal of the mortgagee to accept the deposit. Hence I am of the 
i eae that the proceeding under section 83 is of no assistance to the defendant in. 
suit. 

The result is, the appeal is allowed. The judgment and decree of the trial 
Court are set aside and there will be a preliminary decree in favour of the plaintiff” 
for the balance of the debts due under the two mortgages after deducting as on the 
appropriate date a sum of Rs. 8,785 said to have been withdrawn by the plaintiff. 
The defendant will have a period of four months for payment. The plaintiff will 
have his costs throughout. 


V.S; m Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnr., S. RAMACHANDRA IYER, Officiating Chief Justice. 


M. P. RM. Irulandi Mudaliar ».» Petitioner * 
D. 
Syed Ibrahim and others »» Respondents. 


Negotiable Instruments Act ee 1881), section 20—Applicability—Duly s tone 
note with blank space for filling the name of the payes—Institution of suit without the name of payes in 
promissory note—If could be returned for filling up the name subsequently. 

Where a suit was filed on a duly stamped promissory note in which blank space was left for filling 
the name of the payee without filling in the payees name, the promissory note can be returned te 
the plaintiff for filling in his name as payee. The person to whom such a promissory note is given 
has prima facie the authority to fill the payees name. 

Petition under section 115 of Act (V of 1908) praying the High Court to revi 
the Order of the Court of the District Munsif, Paramakudi, dated 16th November, 
1960 and made in I.A. No. 1002 of 1960 in O.S. No. 261 of 1960. 


T. R. Srinivasan, for Petitioner. 
K. Parasaran, for Respondents. 





1. (1951) 2 M:L.]. 589. 8. Me 68 L.W. 630. 
2: 953 ı M.L.J. 1.  - 4. gee 2 M.LJ. 495. 
* C.R.P. No. 165 of 1961. 1th August, 1961. 


(goth Sravana 1883, ), 
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The Court made the following 


Orver.—This Revision Petition is directed against an order of the District 
Munsif of Paramakudi rican return two promissory notes which were the 
subject-matter of the suit before him for filling up the name of the payee. The pro- 
missory notes were executed by one Muhammad Ibrahim for sums borrowed at 
Rangoon. They are duly stamped in accordance with the provisions of the Indian 
Stamp Act. The promissory notes, however, did not bear the name of the payee ; 
a space was left in blank for filling up thé’name and it is the petitioner’s case that he 
was authorised to fill in his name at any time that he chose ; but due to a mistake 
he omitted to fill in his name in the promissory notes before instituting the suit 
thereon. The suit was filed against the legal representatives of the executant, 
Muhammad Ibrahim as he had died by then. The petitioner realising that the 
payee’s name had not been filled up applied to the Court to return the two promis- 
sory notes to him to enable him to fill in the blanks and re-present the same into Courts 


Section 20 of the Negotiable Instruments Act says that where a promissory note - 
is signed and delivered to another person on a paper, properly stamped, leaving 
blanks, the person to whom the promissory note is delivered will prima facie have 
authority to make the document complete. If that section were to be a plied to this 
case, the petitioner will have the authority to fill in his name ; and oka he wants 
now to do is simply to exercise his power under that provision. It is not contended 
that if the petitioner had the authority of putting his name, the death of Muhammad 
Ibrahim would put an end to that right ; the authority is a statutory one and also one 
coupled with an interest. The death of the person giving the authority cannot affect 

.the right. But whatever that may be, it is unnecessary to decide here whether, in the 
circumstances of this case, the petitioner had authority statutory or otherwise to fill 
up the blanks. That question can be agitated by taking an issue in the suit. At the 
present moment justice requires that the petitioner should be allowed to fill in the 
name in the promissory notes. This he will be allowed to do in the presence of the 
Head Clerk of the District Munsif’s Court at a time appointed by him for the purpose. 
The Head Clerk will add an endorsement on the note that the name of the payee is 
inserted on the date on which it is so done. This will not preclude the respondents 
from raising the contention that the promissory notes is inadmissible in evidence for 
want of proper stamp or that there were circumstances in the case to show that the - 
petitioner had no authority. 


The Civil Revision Petition is allowed. ‘There will be no order as to costs. 


K.L.B. — Petition allowed. 
[IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE VEERASWAMI. 
Subbai Goundar .. Petitioner * 
D. 
Nachimuthu Goundar and another -. Respondents. 


Madras Village Panchayats Act (X of 1950), Rules for election of Presidents and Vicepresidents—Rule 2, 
sub-rules (1) and (2)—Election as President af Panchayat Board—Election at a place different from ths Office 
premises of the Panchayat—Whethsr this contravention invalidates the election—Allotment of symbol not 
proscribed—If vitiates the election. 

Sub-rule (2) of rule 2 framed under the Madras Village Panchayats Act, 1950, itself contem“ 
plates a contingency where the election of the President may take place in a place other than the 

remises of the Panchayat. If the office is not suitable for any reason, it does not follow that merely 

use the election ~has been held in another conspicuous place in the village, that amounted to a 
contravention of the sub-rule. Further the contravention cannot (in the instant case) be said to 
have caused any material prejudice to the result of the election. 


The prescription of the symbols being only by administrative instructions and not any.. rule having 
statutory force, its contravention cannot be said to be the basis for infraction of any--legal rights 
and obligations. 





*W.P. No. 151 of 1961. j 1st November, 1961. | 
(roth Kartika, 1883, Sakas.) 
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Petition under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records in O.P. No. 22 of 1959 on 
the file of the Election Commissioner, and District Munsif, Udumalpet, Coimbatore 
District and quash the order, dated 7th January, 1961 and made therein. 


P. Sharfuddin, for Petitioner. 
$. Palantswamy and S. Ramaswamy, for 1st Respondent. 


The Court made the following 

OrvER :—This is a petition to quash the order of the Election Commissioner 
Udumalpet, setting aside the election of the petitioner as President of the Ammanda- 
kadavu Panchayat Board on 23rd July, 1959. The Board consists of 13 members of 
whom the petitioner as well as the first respondent were proposed as candidates for the 
presidentship at the meeting of the Panchayat Board on 23rd July, 1959, which took 
place in Ammapaitti District Board Elementary School building. The petitioner 
secured six votes and the first respondent five votes with the result that the former 
was declared elected as President of the Board. The first respondent impugned the 
election by an election petition filed before the Election Commissioner on three 
grounds ; two of which found favour with the Election Commissioner, who, as a 
result, set aside the election. The aggrieved petitioner has, therefore, com> up 
to this Court. 

The first ground which found favour with the Election Commissioner was based 
upon the undisputed fact that the election did not take place at the Panchayat 
Board office, but as already stated, at Ammapatti District Board Elemsntary School 
building. Rule 2 (1) of the Rules Relating to the Gonduct of Election of Presidents 
and Vice-Presidents of Panchayats framed under the Village Panchayats Act, 1950, 
states that the election of the President or Vice-President of a Panchayat shall be held 
in the Office of the Panchayat where there is one, and in case there is no such O fice, 
in a conspicuous place in the village, by the members at a meeting thereof specially 
convened for the purpose. The Election Commissioner found that this rule was 
contravened by the election of the President having taken place at a place different 
from the Office premises of the Panchayat. That there was a contravention of this 
rule cannot be doubted, as it is common ground that the election took place at said 
school premises. ‘The Election Commissioner considered that this contravention 
-was fatal to the election. Iam unable to agree with this view. In my opinion, sub- 
rùle (2) of rule 2 is only directory in character, The sub-rule itself contemplates a 
-contingency where the election of the President may take place in a place other than 
the premises of the Panchayat. It is true that a contingency may arise only when 
the Panchayat has no Office and only then the election could be held in some other 
-conspicuous place in the village. Even so, there may be circumstances present in 
which it may not be convenient or practicable to hold an election of the President in 
the Office of the Panchayat. The Office of the Panchayat should be such as may be 
-convenient and practicable for holding an election therein so as to attract the applica- 
tion of the first part of sub-rule (1) of rule 2. Ifthe Office is not suitable for any rea- 
son, it does not follow that merely because the election has been held in another 
conspicuous place in the village, that amounted to a contravention of the sub-rule. 
In this case, it is stated that the Panchayat Office has only a pial where, if at all, the 
-election could have taken place, and it was in that circumstance, the election came 
to be held in the school premises. Even assuming that technically there is a contra- 
‘vention of sub-rule (1) of rule 2 I am not satisfied that on that ground, the election is 
‘liable to be set aside. ‘The contravention cannot in this case be said to have caused 
‘any prejudice, much less material prejudice, to the result of the election. It is not as 
if any one or more members of the Panchayat were compelled to be absent because 
of the change in the venue for the election of the President. All the 1g members 
were present at the election and barring the two candidates the rest of the members 

participated in the election. The result of the voting showed that the contest was a 
very close one. In the circumstances, the change of place did not and could not have 
meade any difference to the result of the voting. 
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__ The second ground which was accepted by the Election Commissioner but which 
is impugned in this Court is that there was a contravention of certain administrative 
departmental instructions in regard to the fixation of symbols. The instructions 
were contained in Exhibit A-1 in which ten symbols were prescribed for the Presi- 
dent’s and Vice-President’s elections. The first respondent was allotted the “ Clock ” 
symbol while the petitioner was allotted the symbol of an “ Umbrella. ° It appears 
that the ‘‘ Clock ” symbol is not one of the ten prescribed in the departmental instruc- 
tions. The Election Commissioner considered that a contravention of the specific . 
standing instructions prescribing the symbols was a sufficient ground to set aside the 
election. I think this: view of the Election Commissioner is wholly unsupportable. 
The prescription of the symbols being only by administrative instructions and not any 
rule having statutory force, its contravention cannot be said to be the basis for infrac- 
tion of any legal rights and obligations. In any case, here again it does not appear 
that by contravention of the standing instructions prescribing the symbols, any 
material prejudice has been caused to the first respondent at the voting. The second 
ground is, therefore, also without substance. 


The Order of the Election Commissioner is quashed. The rule nist is made 
absolute and this petition is allowed. No costs. 


K.L.B. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN. 
Govindammal .. Appellant * 
v. i 
Chidambara Mudaliar .. Respondents. 

Decree—Maintenance decres—Direction to pay past and future maintenance with a charge on defendants 
properties—If incapable of execution. 

Where a decree directs the defendant to pay past and future maintenance at a particular rate 
and also provides for a charge for the payment of the decrg¢e amount over certain properties, the 
decree is what may be called a composite decree, a simple money decree making the defendant 
personally liable, and a charge decree as against the properties described in the schedule attached to 
the decree. It was not incumbent upon the decree-holder to proceed against the charged properties 
even in the first instance. She could have proceeded against the other properties of her husband 
not charged under the decree and she could have even prayed for arrest, provided she was | able to 
make out the requisite case. Of course it will always be open to the execution Court to direct the 
decree-holder to proceed first against the charged properties, but such direction need not be given 
necessarily in all cases as a rule of law. Thus, it cannot be held that the decree, which was put m 
execution by the decree-holder in the instant case was incapable of execution. 

Ramanuja Naicker v. Sesthalakshmi Ammal, (1958) 2 M.L.J. 512, distinguished. 

Appeal against the Order of the District Court of North Arcot at Vellore, dated: 
26th February, 1960 and made in A.S. No. 511 of 1958 preferred against the Order 
of the Court of the Subordinate Judge of Vellore in E.A. No. 371 of 1958 in E. P. 
No. 194 of 1955 in O.S. No. 133 of 1948. 


S. V. Venkatasubramaniam, for Appellant. 
M.R.M. Abdul Karim and P. M. Jumma Khan, for Respondent. 


The Court delivered the following . 


Juvcmentr .—The appellant in this appeal is the lawfully wedded wife of the 
respondent. She filed the suit for recovery of maintenance, past and future, against 
her husband, O.S. No. 133 of 1948 on the file of the Subordinate Judge’s Court 
of Vellore and obtained a decree in the following terms : 

{1) That the defendant do pay to the plaintiff at the rate of Rs. 150 per mensem for her future 
maintenance from gth September, 1948, the date of plaint. 
(2) That the defendant do pay to the plaintiff the sum of Rs. 3,480 as arrears of maintenance 
for 3 years prior to the date of suit. : 
i a aa E 
* A.A.A.O. No. 145 of 1960. rath July, 1961. 
een (arst Asadha, 1883, Saka). 
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(3) That the plaintiffis entitled to reside in family house at Kaniyambadi which is item No. 1 
in the schedule of properties given hereunder. 


(4) That the properties given in the schedule hereunder be `a charge for the decree amount ; 


9 That the defendants do pay to the plaintiff her costs of suit Rs. 6936-7-0 with interest there- 
on at the rate of six per cent. per annum from this date till realisation. 

The appellant executed this decree for maintenance, brought to sale certain 
items of the charged properties and purchased the same herself in Court auction on 
13th February, 1958. The respondent, the husband, filed a petition E.A. No. 371 
of 1958 before the Sub-Court of Vellore, ee to be under sections 47 and 151 
‘of the Civil Procedure Code, seeking to set aside the execution sale in favour of the 
pp held on 13th February, 1958. His main contention was that the sale was 
illegal as the decree in the case was not executable. The learned Subordinate 
Judge of Vellore dismissed the application holding that the terms of the decree were 

sufficiently clear and were executable. The decision cited before the learned 
Subordinate Judge in support of the contention that the decree was not executable, 
namely, the decision in Ramanuja Naicker v. Seethalakshmt Ammal+, was distinguished 
by the learned Judge and was held to be inapplicable to the facts and circumstances 
of this case. 
' The respondent preferred an appeal, A.S. No. 511 of 1958 before the District 
‘Court of North Arcot at Vellore and challenged the correctness of the decision 
of the executing Court dismissing his application. The learned District Judge 
held that the decision in Ramanuja Naicker v. Seethalakshmt Ammal1, was directly 
applicable, and that the decree in favour of the wife was not executable, and he 
accordingly set aside the auction sale in favour of the wife, dated 13th February, 
1958. The Civil Miscellaneous Second Appeal has been preferred by the wife 
who contends that the decision of the executing Court was right, and that there 
are no grounds for setting aside the execution sale in her favour. 


The plain terms of the decree which have already been set out unmistakably 
direct the defendant in the suit, the respondent herein, to pay the plaintiff-appellant 
future maintenance at the rate of Rs. 150 per mensem from gth September, 1948, 
and past maintenance aggregating to Rs. 3,480. Under the decree the defendant 
is personally liable to pay the decree amount. ‘The fact that the decree also provides 
for a charge for the payment of the decree amount over the properties described 
in the schedule attached to the decree does not in any way operate to derogate from 
the personal liability which the decree undoubtedly casts upon the defendant. 
The decree is what may be called a composite decree, a simple money decree making 
the defendant personally liable, and a charge decree as against the properties 
described in the schedule attached to the decree. It was not incumbent upon the 
decree-holder to proceed against the charged properties even in the first instance. 
She could have proceeded against the other properties of her husband not charged 
under the decree and she could have even prayed for arrest and detention in a civil 

rison of the husband provided she was able to make out the requisite case that he 
is liable to be so arrested. Of course it will always be open to the executing Court 
to direct the decree-holder to proceed first against the charged properties but such 
direction need not be given necessarily in all cases as a rule of law. I am unable 
to see how it can at all be held that this decree which was put in execution by the 
decree-holder can be said to be incapable of execution. 


I shall now refer to the decision in Ramanuja Naicker v. Seethalakshmi Ammal}. 
The decree that was the subject-matter of the decision in that appeal contained the 
following clause : 

“IL (a) that the eighth defendant be and hereby is entitled to past maintenance due to 
her mother, seventh defendant for a period from 12 years prior to suit up to 27th November, 1950, 
the date of death of seventh defendant, at Rs. 100 per mensem ; 


(b) for the return of Rs. 500 given by her husband’s family to that of plaintiff and 
defendants 1 to 3; - 





I. (1958) 2 M.L.J. 512. 


v 
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(c) to be reimbursed by plaintiff and defendants 1 to 3 the sum of Rs. t by her for the 
funerals of her mother (seventh defendant).” 3 PAER 


This clause was followed by another clause which ran as follows : 


“IV. that the payments of the amounts declared under para. II supra be a charge on 
Items, 1, 13, 14, 20 and 52 to 62 of the plaint schedule.” 


The eighth defendant in the suit was the person in whose favour a declaration of her 
being entitled to the past maintenance was granted. There was no clause in the 
decree, express or implied, directing any party to the suit to pay any amount to 
the eighth defendant as and for her maintenance. Though the decree provided for 
a charge in favour of the eighth defendant for the amount to which she was declared 
entitled as and for past maintenance, there was no clause directing that in default 
of payment of any amount any item of the charged properties should be sold. If 
I may say so with respect, the learned Judges of this Court correctly held that the 
decree before them was one which was not capable of execution. The following 
observation of the learned Chief Justice may be usefully quoted : 


“ The decree does declare that the cighth defendant is entitled to the past maintenance due to 
her mother and to the other sums of money. But there is no direction that the plaintiff or any of the 
defendants or all of them do pay to the eighth defendant any amounts on or before a i date. 
The further clause also declares a charge on certain items, but there is no specific provision that.in 
default of payment of the amounts declared to be due to the eighth defendant, the charged items, or 
such of them as may be sufficient to discharge the amounts due under the decree, be sold ; on the 
language of the decree we cannot but hold that the decree is not executable.” 


The learned District Judge was in error in holding that the decree was one which 
was incapable of execution and it follows that his order directing the setting aside of 
the execution sale in favour of the appellant is equally erroneous. 


The appeal is allowed. The Judgment and Decree of the learned District Judge 
are set aside and those of the learned Subordinate Judge are restored. There will 
however be no order as to costs in this appeal or in the Courts below. 


K.LB. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—Mr. RAMACHANDRA Iver, Officiating Chief Justice, AND MrR. 
Justiog RAMAKRISHNAN. , 


Gajalakshmi Ammal, Manonmaniamman Bus Service .. Appellant. * 
D 


The State Transport Appellate Tribunal, Madras and another... Respondents. 


Motor Vehicles Act phe of 1939), sections 60, 63—Inter-dish ict gie raet Mee 3 primary 
permit—Offence committed outside his territorial limits —Has jurisdiction to take cognisance i 

The origmal or the primary permit ted under section 6o and section 63 (1),Motor 
Vehicles Act only provides for its validation a Sn A ont Section 63 (3) only means 
that the power of suspension would apply even in regard to of a condition with respect to 
pelea go ie i.s., it confers a power on the authority granting the primary permit to take 
cognisance of offences in the course of the route, even though such route is outside his jurisdiction 
and to cancel or suspend the permit if there is a breach of any conditions relating to the same. The 
Regional Transport Authority of North Arcot, who issued the original permit had j ction to 
impose punishment in respect of the conditions of permit, even if and breach took place in the 
South Arcot district. 


Section 60 provides for punishment of breach of condition of any it. It has no regard to 
the place at which the offence took place. The permit is one and indivisible and when authority 
is given to the Regional Transport Authority under section 6o to cancel or suspend that permit, what 
is contemplated is a suspension of the whole permit and not suspension in relation toa part of the 
route. 





th August, 1961. 


*W.A. No. 134 of 1959. (agrd Sravana, 1853, Saka). 
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Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Ganapatia Pillai dated 21st October, 1959 and made in the exercise of the 
Special Original Jurisdiction of the High Court in W.P. No. 965 of 1959, presented 
under Article 226 of the Constitution of India to issue a writ of certiorari calling for the 
records of the first respondent, the State Transport Appellate Tribunal, Madras, in. 
Appeal No. 780 of 1959, dated 31st August, 1959 and that of the second respondent, 
Secretary, Regional Transport Authority, North, Arcot, in R. No. A. 3-9997 of 
1959, dated 5th June, 1959 and quash the same. 


Mrs Perween Amiruddin, for Appellant. 
The Additional Government Pleader (M. M. Ismail), for State. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, O.C. F.—This is an appeal against the Judgment of Ganapatia. 
Pillai, J., in W.P. No. 965 of 1959 declining to issue a rule nisi in a matter relating to 
the suspension of a motor stage carriage permit. ‘The appellant is the proprietor ofa 
bus service called ‘ Manonmani Amman Bus Service.’ She was granted a permit by 
the Regional Transport Authority, North Arcot, for running a bus from Tiruvanna- 
malai in North Arcot district to Pondicherry. <A part of the route lies in the South 
Arcot district. The permit granted to the appellant was therefore counter-signed. 
by the Regional ‘Transport Authority of South Arcot. On 12th April, 1959, the Sub- 
Inspector made a surprise check on the running bus. He found that there was an- 
overload of the bus by three passengers. Before a Check Memo. could be issued 
calling upon the appellant to submit her explanation, she anticipated the charge, 
made a written representation to the Regional Transport Officer that the complaint 
that the bus was overloaded on rath April, 1959, was not true. That Regional 
Transport Officer, North Arcot District, however issued the charge memo., dated 
18th May, 1959 and called upon the appellant to explain. Finding the explanation 
unsatis- factory, he suspended the permit for a period of two weeks. This order 
was affirmed by the State Transport Appellate Tribunal on oa ees The appellant 
sought to challenge the propriety of the order under Article 226 of the Constitution, 
but Ganapatia Pillai, J., declined to issue a rule nist. 


In this appeal Mrs. Perween Amiruddin confined her objection to a question of 
law. Her contention is that as the misconduct of the operator was discovered at 
Valavanur in the South Arcot District, itisonly the Regional Transport Authority 
having jurisdiction over that place, that could suspend the permit and not his 
counter-part in the North Arcot District, albeit it was the latter that issued the 
primary permit. Reliance is placed for this contention upon section 63 (3) of the 
Motor Vehicles Act which says that 


“ The provisions of this Chapter relating to the grant, revocation and suspension “of permits shall 
apply to the-grant, revocation and suspension of counter-signatures of permits.” 


The arguments of learned counsel for the appellant in effect is that section 63 (3) con- 
fers a power upon the counter-signing authority to punish an erring operator by 
cancellation or suspension of the permit and, if that is so, the power to suspend can- 
not exist in some other authority as well. It is further contended that on a harmoni- 
ous construction of section 60 and section 63 (3), the authority who could suspend the 
permit, will have to be ascertained with reference to the place at which the offence was 
committed. If the place where the offence of overloading was found was in the 
South Arcot District, it is contended it will be that authority having jurisdiction over 
that area which would have the power to suspend the permit. We are unable to 

ee with the contention. Section 60 provides for the cancellation and suspension 
of permits. Section 60 (1) (a) states: 


“The Transport Authority which granted the permit may cancel the permit or ma dit 
for such period as it thinks fit (a) on the breach of any condition. . . . . containedin the permit.” 


There can be no doubt that overloading of passengers in a stage areta 
breach of the conditions of the permit. Section 63 relates to the issue of permits 
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over inter-district routes. Sub-section (1) of that section provides that a permit 
granted by the Regional Transport Authority of one region could be valid for another 
region, if the Regional Transport Authority of the latter region countersigns the 
permit. It follows from the provisions of the section that the original or primary per- 
mit is granted under section 60 and that section 63 (1) only provides for its.validation 
by a counter-signature. Section 63 (3) only means that the power of suspension 
would apply even in regard to breach of a condition with respect to inter-district 
permits, t.6., it confers a power on the authority granting the primary permit to take 
cognisance of offences in the course of the route, even though such route is outside 
`- his jurisdiction and to cancel or suspend the permit, if there is a breach of any 
condition relating to the same. We are therefore of opinion that the Regional 
Transport Authority of North Arcot, who issued the original permit, had juris- 
diction to impose punishment in respect of the breach of the conditions of permit, 
even if any such breach took place in the South Arcot district. 


Learned counsel next contended that the Regional Transport Authority at 
North Arcot could impose punishment only within the limits of his district and there 
being no valid order by the counter-signing Authority in regard to the South Arcot. 
district, the bus should be permitted to run in the South Arcot district. Section 
60 provides for punishment of breach of condition of any permit. It has no regard 
for the place at which the offence took place. The permit is one and indivisible 
and, when authority is given to the Regional Transport Authority under section 60 
to cancel or suspend that permit, what is contemplated is a suspension of the whole 
permit and not suspension in relation to a part of the route. 


There are no merits in this appeal, which is dismissed with costs. 


V.S. m Writ appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr. JusTIicE RAMAKRISHNAN. 


Michael Villavarayar and another ..  Petttioners* 
D 


The Workmen, a by the Secretary, 
Boatmen’s Union, Tuticorin and another .. Respondents. 


Industrial Dis Act (XIV of 1947), section 2 (s)—-Tindals employed by the boat-ouner—Are workmen 
sites eee ps Be Pure of aras tethers he tual an lascars under him. 


A tindal is a person connected with the navigation of boat and is generally identified with foreman 
of the group of lascars who manage the boat. 


The tindal is primarily responsible to his employer namely, the boat-owncr, for the successful 
navigation of the Heat, He takes charge of the duties of navigation and supervises the work rine 
lascars who work under him, but in regard to such lascars the boat-owner also has responsi no 
in the matter of payment of wages and other conditions of service. The tindal also ee wi or 
the owners of cargo, fixes the freight rates, collects freight, pays the boat-owner s shares a $ rine 
vides the rest between himself and the crew according to a fixed proportion. This would show that 
the tindal has got duties which combine supervisory duties in regard to the lascars w Phise Tike 
him, and besides navigation of the boat he has also got certain additional duties o own, 
collection of freight and so on on behalf of the boat-owners who employ him. 


Tindal is employed in the industry of carriage of cargo in boats, and hence falls within the main 

body of the definition of ‘ workman ’ in section 2 (s) of the Act. 
i : . . as d in a subsi- 

The duties of the tindal continued to be principally those of a foreman of lascars an 
diary decree certain supervisory duties and he is not taken out of the category of workmen by the 
Exception (ii) in section 2 (s). 

The tindal is a person in whose employment or non-employment or terms of empioymen or 
Sidon: of Jabour, lascars as a class fave a direct or substantial interest and with whom they have 
a community of interest and this is sufficient to invoke section 2 (k) of the Act. 
O teen 


ril, l. 
* W.P. Nos. 176 and 209 of 1960. (abih eet cay 


40 
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Petitions under Article 226 of the Constitution of India, praying that in the 
-circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records in I.D. Nos. 58 and 
57 of 1959 respectively on the file of the Presiding Officer, Labour Court, Madurai, 
and quash the said proceedings and the preliminary award therein, dated 16th 
January, 1960. 

M.S. Venkatarama Iyer and V. Krishnan, for Petitioners. 


B. Lakshminarayana Reddi, for 1st Respondent. 
The Court made the following 


ORDER .—These two petitions are filed under Article 226 of the Constitution 
for the issue of a writ of certiorari directed against the Presiding Officer of the Labour 
‘Court, Madurai. As the points in dispute are identical they were heard together 
with the consent of parties. 


The petitioners, Michael Villavarayar, in W.P. No. 176 of 1960, and the 
petitioner Correra & Brother in W.P. No. 209 of 1960 are boat-owners in Tuticorin. 
On certain charges after issuing the necessary ‘show cause notice’ they dismissed 
from employment Micheal Fernando, and Santhacrus Fernando, tindals in their 
‘service, engaged for the running of particular boats. In Tuticorin there is a 
‘Labour Union called the Boatmen’s Union, Tuticorin. They took up the cause 
of the dismissed tindals. Thereafter, the Government of Madras, in two G.O.’s 
referred the issue of the valid termination of the services of these tindals as an 
industrial dispute to the Labour Court at Madurai for adjudication under the 
Industrial Disputes Act (Central Act XIV of 1947). Before the Labour Court, 
the management urged as a preliminary ground that the Court did not have juris- 
-diction, but their objections were overruled and the Court decided to proceed with 
the enquiry. Thereupon, the petitioners have come to this Court with the present 
_petitions for the issue of a writ to quash the finding of the Labour Court. 


The petitioners urged the following grounds : : 


(1) The term ‘ tindal ’ does not satisfy the definition of ‘ Workman’ in section 
2 (s) of the Industrial Disputes Act. He has got the sole control over a boat once 
‘it is taken to sea, over its crew and over its freight. In this manner, his position 
is similar to that of a Captain or Manager of a sea-going vessel. Though he may 
‘discharge duties of a supervisory nature, still he falls within the Exception to section 
2 (s) of the Industrial Disputes Act. 


(2) In substance this is only a private dispute between the management and 
a worker in its employ. It has not the backing of a substantial majority of the Labour 
Union. Therefore, the dispute cannot be described as an industrial dispute. 


(3) On a prior occasion, when the dispute between the Boat Workers’ 
Union and their management came up before the Industrial Tribunal at Madurai, 
at the time of the pendency of an appeal from its order, a compromise was entered 
into. Under the terms of that compromise, even if it is assumed that a tindal is a 
workman, a dispute of the present kind has to be referred for decision to a Board of 
-Arbitrators, specially provided for, in the ement. Consequently the reference 
to the Labour Court in the present case is legal 


(4) These allegations were traversed in the counter-affidavit filed by the 
respondent-workmen represented by the Secretary of the Boatmen’s Union, Tuti- 
-corin. 


I heard the learned counsel appearing for the petitioners and the respondents. 


Point (1) above : The word ‘ tindal’ is a term of Indian origin. The following 
account of it is found in the Shorter Oxford Dictionary : 


“boatswain; a foreman. 2.A personal attendant, 1859.” 
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“The above definition gives a general idea that he is connected with navigation of a 
boat and is generally identified with the foreman of the group of lascars who 
‘manage the boat. With the passage of time, and according to practice, certain 
additional duties have come to be imposed upon him. 


There are conflicting versions of these additional duties. An account of such 
duties is found in the judgment of Sri E. Krishnamurthi, the Industrial Tribunal, 
who heard the dispute in 1953, between the Boatmen’s Union of Tuticorin and the 
“‘boat-owners. ‘The owners of boats apparently contended that a tindal was a con- 
tractor who hires labour and mans the boats for cargo duties. In this way the 
‘owners of boats tried during the hearing of that dispute to shift responsibility for the 
various service conditions of the lascars to the tindals. But the Industrial Tribunal 
‘Sri Krishnamurthi repelled this contention. While doing so he has given an account 
-of the tindal’s duties : 


“ There is no force in the argument on behalf of the boat-owners that the tindal is only an in- 
-dependent contractor who recruits, dismisses, and pays the crew. On the other hand it is ectly 
clear that the relationship between the boat-owners on the one hand, and of the lascars on the other 
is that of employer and employee. The tindal is only an agent and servant of the employer, 1.¢., the 
boat-owner. No doubt he is the master of the ship (boat) and he has to attend to the duties of navi- 
gation. But to all intents and purposes, he is the agent and representative of the boat-owner and he 
acts as his authorised agent. He has a hand in the matter of fixing, and collection of freight, and pay~- 
ment of the same to the boat-owner. . . . Considering all the circumstantes I am of opinion that 
‘the relationship of employer and employee exists between the boat-owner and a member of the crew, 
-and that the position of tindal is only that of an agent of the boat-owner, the employer, in addition to 
-his being entrusted with navigational duties.” (italics are mme). 


Put briefly, the tindal is primarily responsible to his employer, namely, the boat- 
‘owner, for the successful navigation of the boat. He takes charge of the duties of 
navigation and supervises the work of the lascars who work under him, but in 
regard to such lascars the boat-owners also have responsibilities,in the matter of pay- 
-ment of wages and other conditions of service. The tindal also negotiates with the 
‘owners of cargo, fixes the freight rates, collects freight, pays the boat-owners’ share 
and then divides the rest between himself and the crew, according to a fixed pro- 
portion. This would show that the tindal has got duties which combine supervisory 
duties in regard to the lascars who work under him, and besides navigation of the 
boat he has also got certain additional duties of his own, like collection of freight 
and so on on behalf of the boat-owners who employ him. 


Section 2 (s) of the Industrial Disputes Act gives the definition of ‘ workman ° 
us : 

“Workman ’ means any person (including an apprentice) employed in any industry to do any 
‘skilled or unskilled manual, TE TALO technical or clerical work for hire or reward, whether the 
‘terms of employment be express or implied, and for the purposes of any proceeding under this Act i 
relation to an industrial dispute, ncludes any such person who has been dismissed, 

‘retrenched in connection with, or as a consequence of, that dispute, or whose dismissal, aucharge 
‘or retrenchment has led to that dispute, but does not include any such person— 

(i) who is subject to the Army Act, 1950, or the Air Force Act, 1950, or the Navy (Discipline) 
Act, 1934 ; or 

(ii) who is employed in the police service or as an officer or other employee of a prison ; or 

(iii) who is employed mainly m a managerial or admmistrative capacity ; or 

(iv) who, being employed in a supervisory capacity, draws wages exceeding five hundred 
rupees per mensem or exercises, cither by the nature on the:duties attached to the office or by reason 
‘of the powers vested in him, functions mainly of a managerial nature.” 


Tindal is employed in the industry of carriage of cargo in boats, and hence falls within. 
the main body of the definition. ‘The question is whether, as contended by the 
learned counsel for the petitioner, he comes under Exception Do or Exception (iv) 
to the section. Exception (iii) refers to a person who is employed mainly in a mana- 
gerial or administrative capacity. Exception (iv) refers to one who though employed 
in a supervisory capacity draws wages exceeding Rs. 500 per mensem or the nature 
of whose duties attached to the office or by reason of the powers vested in him, dis- 
charges functions mainly of a managerial nature. Itis common ground that a tin- 
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dal does not get a pay exceeding Rs. 500. Therefore the first part of section 2 (s) 
(iv) is excluded. ‘This leaves the second part of section 2 (s) (iv) and section 2 (s) 
(iii). Both these have this in common namely, that the duties on which the workman 
is mainly engaged ‘should be of a managerial nature. Section 2 (s) (iii) has also 
another limb, ‘administrative capacity’. But that does not appear to be very 
relevant in the case of a tindal. It is nobody’s case that he has got administrative 
duties. One relevant question is whether a tindal’s duties in supervising the work 
of lascars under him, are such that he should be considered to be exercising duties 
mainly of a managerial nature. In this case, the Labour Court, Madurai, was 
content to dispose of this point with the short observation : 


“ In my opinion tindal is none but a lascar paid a larger wages than the latter. If, on the other 
hand, he did not travel in the boat, but only controlled the affairs of the boat by remaining on the 
shore, it would be possible to hold that his duties were of a managerial or administrative nature. 
That not being so,it must be held that he is a workman not coming under the two Exceptions (2(s) (ii) 
and 2 (s) (iv) of the Act) referred to above.” 

But the matter is not free from difficulty. Balakrishna Ayyar, J., in S. V. O.C. 
v. Commissioner of Labour1, after summing up a number of instances came to the con- 
clusion ` ' 

_ “Ifan individual has officers subordinate to him whose work he is required to overlook, if he has 
to take decisions and also the responsibility for ensuring that the matters entrusted to his charge are 
efficiently conducted and an ascertainable area or section of work is assigned to him, one would ordi- 
narily be justified m saying that he is in a position of management.” 
Balakrishna Ayyar, J., was dealing with the interpretation of the term “a person 
employed in the position of management ” found in section 4 (1) (a) of the Madras 
Shops and Establishments Act. At page 776 of the report, Balakrishna Ayyar, J., 
has drawn a distinction between a manager and “ a person employed in the position 
of management.” In the same page, he has equated “‘ position of management” 
with ‘managerial position”. Note that the term ‘‘ managerial capacity ” is 
used in section 2 (s) of the Industrial Disputes Act and this appears to be analogous 
to: “a position of management ” in the Madras Shops and Establishments Act. 
Note that one of the instances referred to by Balakrishna Ayyar, J., at page 777 of 
the above report, is that of a person in the position of Captain of a ship, who holds a 
position of management. It was urged in the present case that a tindal often takes 
a boat on the coastal traffic, making sometimes long voyages from Tuticorin to ports 
in the West Coast. While in those voyages, he is in complete management of the boat 
and is responsible for the cargo, for the discipline of the lascars and for the success 
of the voyage. It was urged that these duties are much more complicated than the 
duties of a workman, and should fit tindal more appropriately in a position where 
the duties are mainly managerial, thereby attracting section 2 (s) (ii) and the second 
part of section 2 (s) (iv). 


In the Supreme Court decision in Dharangadhra Chemical Works, Lid. v. State 
of Saurashtra and Orissa, the view is held that : 


“a person who agrees himself to work and does so work and is, therefore, a workman, does not 
. cease to be such by reason merely of the fact that he gets other persons to work along with him and 
that these persons are controlled and paid by him. What determines whether a person is a workman 
or an independent contractor is whether he has agreed to work personally or not. If he has, then 
he is a workman, and the fact that he takes assistance from other persons would not affect his status.” 


The Supreme Court dealt with the case of persons engaged by a salt company 
for manufacturing salt. They were held to be workmen within the meaning of 
section 2 (s) of the Industrial Disputes Act, even though they were paid by piece- 
rate basis, they could employ others and pay them, and it was held that these facts 
could not be consideréd to be decisive in holding them as independent contractors. 


In my view the definition of tindal in the dictionary extracted above shows 
that essentially it dealt with a job analogous to that of a foreman of Jascars and this 
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job brought him into a position of direct employment under the boat-owner as a 
workman, with the additional job of supervising a specified number of lascars under 
him, He is a Petty Officer of lascars, who is also expected to do personal work him- 
self. He has not merely to give directions to Jascars as to how to do the work, but 
should, when occasion arises do the work of lascars. But with the passage of time 
more and more duties happened to be entrusted to him ; but they involved besides 
the duties of navigation, additional duties of fixing up cargo, settlement of freight 
charges, receiving those freights, disbursement to the workmen and payment of the 
share to the boat-owner. Ifa decisionis essential on the point, I would still say 
that the duties of the tindal continued to be principally those of a foreman of lascars, 
and in a subsidiary degree certain supervisory duties. The data before the Labour 
Court were therefore sufficient for the conclusion formed by it, viz., that a tindal is 
a workman, and it is not appropriate to disturb that conclusion in these petitions 
for a writ. 


The respondents’ learned counsel also referred to another point, derived from 
the definition of workman in section 2 (s) of the Act. This may not be quite 
relevant, while dealing with the matter in a writ petition. However, since the point 
was raised, I will deal with it briefly. In section 2 (k) of the Industrial Disputes 
Act, the term ‘Industrial dispute’ is defined as a dispute which is connected with the 
employment or non-employment or terms of employment or the conditions of labour 
of ‘any person’. The word ‘ person’ does not mean necessarily a workman as 
defined in section 2 (s) of the Act. There is significance in making this reference 
to a person instead of workman, in section 2 (k). The significance of the word 
$ person’ has been brought out in a decision of the Supreme Court reported in Assam 
Chah Karmachari Sangha v. Dimakuchi Tea Estate1. After an elaborate discussion 
of conflicting views, their Lordships of the Supreme Court came to the conclusion 


“The Act avowedly gives a restricted meaning to the word ‘ workman ’ and almost all the pro- 
visions of the Act are intended to confer benefits on that class of ns who generally answer to the 
description of workman. The expression ‘ any person ' in the definition clause means, in our opinion, 
a person in whose employment, or non-employment, or terms of employment, or conditions of labour 
the workmen as a class have a direct or substantial interest—with whom they have, under the scheme 
of the Act, a community of interest.” 


In their judgment, by a majority, their Lordships of the Supreme Court repelled 
the view pressed on them that the Medical Officer of a tea plantation was a “person” 
as defined above ; and for that purpose they laid down the test mentioned above. 
That test can, with advantage, be applied to fiad out whether a tindal in the pre- 
sent case will be a ‘ person’ for purposes of section 2 (k) of the Act. 


The discussion in the foregoing paragraphs of the nature of the duties of a tindal 
shows that he is substantially a foreman of lascars, closely in touch with them, 
and in times of difficulty taking over their work of navigation. He collects the 
freights or charges, pays certain share to the owner and then out of the balance the 
share as between him and lascars is taken in a fixed proportion. The lesser the 
share of the boat-owner, the greater will be the wages shared between the tindal and 
the worker. The entire work of the lascars is done under the eyes of the tindal. 
He exercises disciplinary control over them. The boat-owners consult the lascars 
through the tindal in many matters. These circumstances show that the tindal is 
a person in whose employment or non-employment or terms of employment or condi- 
tions of labour, lascars as a class have a direct or substantial interest and with whom 
they have a community of interest. This is sufficient to invoke section 2 (4) to the 
present case. 


Point (2): The petitioners urge that the Boatmen’s Union by a majority did not 
decide to sponsor the cause of the tindals. In view of that, it is not an industrial 
dispute within the meaning of section 2 (k). It was also urged by 
Sri M. S. Venkatarama Aiyar, learned counsel for the petitioners, that there should 
be evidence that not merely isolated groups selected at random from the boat-workers 


a ee 
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should have given support, but a majority of tindals as a class should have given 
support. ‘There is no warrant for any of these contentions which also appear to be 
somewhat vague. The question of support of the majority of the workers is not 
relevant. It was held in Working Journalists of ‘ Hindu’ v. Management of Hindu? : 

“ The fact that a majority of the workers who had collectively sponsored the cause of workmen 
and raised an industrial dispute m regard to the propriety of the termination of his services, had sub- 
sequently, and ding adjudication of their dispute, retracted and withdrawn their support would. 
not make the Labour Court cease to have jurisdiction to proceed to deal with the dispute.” 


At page 265 it 1s observed : 


** All that is necessary is that the dispute in order to become an industrial dispute should have 
the support of a substantial section of workmen concerned in this establishment. What ‘a substantial. 
section of workmen ’ may mean would depend upon the particular facts of each case.” 


In Associated Cement Companies, Lid. v. Their workers*, it is stated : 


‘“ We have already noticed that an industrial dispute can be raised by a group of workmen or 
by a Union even though neither of them represent the majority of the workmen concerned ; in other 
words, the majority rule on which the appellant’s construction of section 19 (6) is based is inappli- 
cable in the matter of the reference under section 10 of the Act. Even a majority group of workmen 
can make a demand and thereby raise an industrial dispute which in a proper case would be referred 
for adjudication under section 10.” 

Consequently, I am of opinion that this part of the petitioners contention is not en- 


titled to weight. 


Point (3): The petitioners finally contended that under an agreement between 
the Boatmen’s Union and the management entered into in 19 53 before the Labour 
Tribunal of India a dispute of the present kind should have been referred to a Board 
of three arbitrators as provided in the agreement. Consequently, the Labour 
-Court would have no jurisdiction. 


This agreement has got seven clauses. It was entered into between the Country 
Craft ‘Owners’ Association, Tuticorin, representing the 31 boat-owners on the one 
side and the Boatmen’s Union, Tuticorin, representing the workmen employed by 
them on the other. This is inthe preamble. Clause (I) gives recognition to the 
Union. Clause (II) provides for batta at different rates for different types of boats. 
Clause (II) (b) says that the boat-owners agreed to pay each worker, including tindal 
5 annas per day from out of the boat-owrers’ share. Note that in this clause tindal 
was specifically referred to in order to give him a benefit in addition to the benefit 
to the worker and that the parties were not content to leave the term ‘* worker ”’ 
by itself, as they would have done if their intention was to benefit the tindal also. 
In clause (III) it is provided that for fixing up the freight rates a Joint Board shall be 
set up. It is necessary to point out that the Labour Court at Madurai was content 
with reliance on clause (III) alone for holding that the jurisdiction of the Joint Board 
would not include a dispute about dismissal of an employee. It was rightly pointed 
out that later on in the agreement there is a clause (V) (b) dealing with the subject 
of dismissal. To that clause 1 shall presently advert. Clause (IV) (a) states that the 
boat-owners accept responsibility for moneys due to boat-workers. In clause (IV} 
(b) it is said that if the tindal does not disburse the wages to the workmen on the stipu- 
' lated dates, the boat-owners shall pay them within two days thereof. This would 
. show evidently that tindals and workmen are treated as distinct persons in this 
agreement. Again in clause (IV) (c), it is said that if the tindals fail to disburse the 
wages on the due dates, the boat-owners shall pay the same within five days there- 
after, again stressing the distinction between tindal and worker. It is therefore, that 
` we find clause (V) (b), which says that if the workman is discharged, and a dispute 
arises in respect of that discharge, it shall be left to the arbitration of the JointBoard. 
It was urged by the learned counsel appearing for the petitioner, that under clause 
(V) (b) the present dispute has to be settled by the Joint Board, and not by the 
Labour Ceurt on the ass-mpticn that a tirdal is a worker. He also pointed out that 
if the decision of the Tribunal on the first point above, that a tindal is a workman is. 


ee 
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accepted, it would follow that under clause (V) (b) the dispute is taken out of the 
Labour Court. Even assuming that parties can by agreement contract themselves 
out of the jurisdiction of the Industrial Disputes .Act in certain circumstances, such 
an agreement has to be construed strictly. If we bear in mind the manner in 
which the words ‘tindal’ and ‘worker’ are distinguished in the agreement, it would 
appear that clause (V) (b) was intended to apply to workers and did not cover 
the case of a tindal. 


For the aforesaid reasons I hold that this objection is also not tenable. 


Consequently, the grounds urged in these petitions for the issue of a writ are 
not substantiated. The petitions are dismissed with costs. The rule nisi is 
discharged : Advocate’s fee Rs. 100 one set. 


V.S. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GANAPATIA PILLAI. 
M. Abdul Salam and others .. Petitioners* 


U. 
Lourdusami Chettiar .. Respondent. 

Civil Procedure Code (V of 1908), Order 21, rules 104 and 105— Execution Petition—Counsel not present 
at the hearing— Dismissal for non-prosecution—:If amounts to dismissal for default—Physical presence of the 
party—Effect. 

Where a party is represented by a counsel and the counsel is not present and the party alone 
is present and the party asksforan adjournment to enable him to procure the presence of the counsel, 
an adjudication made in such circumstances in the presence of the party would still be an ex parte 
adjudication, despite the physical presence of party. This principle must equally apply to 
execution proceedings. The dismissal of the execution petitions for non-prosecution (in the instant 
case) must really therefore be construed as dismissal for default, m which case rule 104 of Order 21, 
Civil Procedure Gode (V of 1908) will be attracted and the District Munsif will have Jurisdiction-to 
restore these execution petitions to file. - 

Alagusundaram Pillai v. Pichuvier, (1929) 57 M.L.J. 981 : I.L.R. 52 Mad. 899 : A.I.R. 1929 Mad: 
157 (F.B.), referred. ; 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif of Salem dated 2nd June, 1959 and - 
made in R.E.A. No. 1803 of 1958 in E.P. No. 1323 of 1956 in E.P. No. 648 of 1956 
in B.L.R.C. No. 114 of 19532. : 


K. S. Ramamurti, O. K. Ramalingam and T. R. Mani, for Petitioners. 
- R. Srinivasavaradhan and R. S. Venkatachari, for Respondent. 
The Court delivered the following 


Jupement.—These two petitions arise out of a common order passed by the 
Principal District Munsif, Salem, in two petitions under Order 21, rules 104 and 
105 and ‘section 151 of the Code of Civil Procedure. These two petitions before 
the lower Court were to restore R.E.A. No. 1326 of 1956 and R.E.A. No. 648 of 
1956 which were dismissed on 16th April, 1958, for non-prosecution. The peti- 
tioners before me who were the decree-holders before the District Munsif had ob- 
tained an order of eviction of the respondent from a building and they applied to 
the District Munsif for execution of that order for obtaining delivery of possession. 
These two petitions, one for recognising the assignment and the other for an order 
of delivery, came up before the District Munsif on a particular date. On that date~ 
the counsel for the decree-holde: was not present. A request for adjournment till the 
counsel appeared was refused. The party was unable to go on with the proceeding 
and consequently, the District Munsif made the order dismissing the Execution Peti- 
tions for non-prosecution. The order which is now sought to attacked by Mr. 
Ramamurthi, counsel for the petitioners, is an order restoring the two E.P.’s to filé 
under rule 105 of Order 21, Civil Procedure Code. It is true the learned District 
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Munsif seems to have assumed that he had power of restoration of these execution 
proceedings, apart from any specific provisions in the Code. As early as 1929 a Full 
Bench of this Court in Alagusundaram Pillai v. Pichuvier!, had ruled that Couris govern- 
ed by the Civil Procedure Code had no inherent power toset aside orders inany case 
where other remedy existed. The dismissal in that case was of an application 
under Order 21, rules 97 and 100. To remedy this state of affairs rules 104 and 105 
were inserted by this Court in Order 21 in 1945. Obviously the learned District 
Munsif was unware of this correct legal position when he said that he hed inherent 
powers to restore the Execution Petitions to file. His power is solely derived from 
rules 104 and 105 of Order 21. Mr. Ramamurthi, counsel for the petitioners con- 
tended that the dismissal for non-prosecution would not be dismissal for default 
within the meaning of rule 104. I am sure that whatconstitutes ex parte disposal of 
a suit will equally apply to an ex parte order of dismissal of an Execution Petition. 
This Court has consistently held that the mere physical presence of a party when an 
ex parte decree is passed in a suit would not be appearance of the party before Court, 
sufficient to constitute the disposal one made in the presence of the party. The 
principle is that where a party is represented by a counsel and the counsel is not 
present and the party alone is present and the party asks for an adjournment to 
enable him to procure the presence of the counsel, an adjudication made in such 
circumstances in ‘the presence of the party would still be an ex parte adjudication, 
‘despite the physical presence of the party. This principle must equally apply to 
execution proceedings. The dismissal of the Execution Petitions for non-prosecu- 
tion in this case must really therefore be construed as dismissal for default, in which 
‘case rule 104 will be attracted ; and the District Munsif will have jurisdiction to 
‘ restore these Execution Petitions to file. The order restoring the Exections Petitions 
+. iş correct and the Civil Revision Petitions are dismissed with costs in one Civil 
“Revision Petition. 
K.L.B. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE VEERASAMI. 


R. Valliammal and another Ne Petitioners* 
D 


"The Area Committee for Madras City represented by the Assistant 
Commissioner, H.R. and C.E., Madras and others .. Respondents. 
Madras Hindu Religious and Charitable Endowments Act (XXL of 1959), sections 47 (1) and 49—-Power 
.of Area Committee to appoint trustees to a non-listed temple. 


Sections 47 (1) and 49 of the Madras Hindu Religious and Charitable Endowments Act, 1959 
-on a truc interpretation of the language of the sections and in the light of the legislative history 
not empower an Area Committee to appoint non-hereditary trustees to a non-listed temple having 
hereditary trustees. 

Petition under Article 226 of the Constitution of India, praying that in- the 
circumstances stated therein, and in the affidavit filed therewith the High‘ Court 
will be pleased to issue a writ of certiorari calling for the records relating to the resolu- 
tion No. 27, dated 18th February, 1960 of the Area Committee for Madras City 
mentioned in D.Dis. No. 7889 of 1959 dated 29th February, 1960, appointing three 
non-hereditary trustees for Sree Agatheeswarar and Prasanna Venkesaperumal 
temples situate in Nungambakkam, Madras and quash the said order made therein. 


T. A. Ramaswamy Reddi, for Petitioners. 


R. G. Rajan, for the Additional Government Pleader (M. M. Ismail), on behalf 
of the rst Respondent. 


P. N. Venugopal, for Respondents 2 to 4. 
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The Court made the following 


Orper.—This is a petition under Article 226 of the Constitution to quash the 
Resolution, dated February 18, 1960, of the Area Committee for Madras appointing 
three non-hereditary trustees for Sri Agatheeswarar and Prasanna Venkatesa Perumal 
temples, Nungambakkam. ‘The petitioners are the wife and minor son respectively 
of the previous holder of the hereditary office of trusteeship in the temples. That 
the office of the trustee is hereditary appears to have been recognised by this Court 
in G.S. No. 656 of 1948 in which a scheme for management of the temples was settled. 
Respondents 2 to 4 are the non-hereditary trustees appointed as such by the said 
Resolution. Against the Resolution of the Area Committee, the petitioners would 
appear to have filed a revision to the Commissioner for Hindu Religious and Chari- 
table Endowments but unsuccessfully. In W.P. No. 855 of 1958, this Court directed 
by a writ of mandamus that the Commissioner should recognise the first petitioner 
as the hereditary trustee in the place of her husband, who, it is said, been 
removed from the office on certain grounds which are not relevant to the present 
purposes. 


The appointment of respondents 2 to 4 is impugned in this Court on two 
grounds : (1) that the office of the trusteeship in these temples being hereditary, 
there is no power provided for the Area Committee by the Madras Hindu Religious 
and Charitable Endowments Act, 1959, to on them and (2) that even j 
that the Area Committee had power under clause (2) of the Scheme settled by this 
Court, inasmuch as by a single resolution three non-hereditary trustees were. 
appointed while that clause permitted only two, the Resolution in question. is void 
in its entirety. The first ground involves an examination of the relative provi- 
sions of both Madras Act (XIX of 1951) and Madras Act (XXII of 1959). For the. 
purpose of appointment of trustees, temples have been divided into those in which the. 
office of a trustee is hereditary and those in which such office is not hereditary.. 
There is a further bifurcation based on the income of the temples, as those listed and 
those not listed. In the context of the classification just mentioned, have to be. 
understood the scope and ambit of the relevant provisions relating to appointment 
of trustees. In the old Act, section 6 defined an Area Committee and section 13, 
prescribed its strength and jurisdiction. These provisions have been repeated. 
m the new Act as well, without. any material change. Section 39 of the old Act. 

rovided for the power of the Commissioner to appoint trustees for institutions. 
i ing no hereditary trustee and those having a hereditary trustee. Sub-section 
(1) of that section related to the former kind of institutions and sub-section (2) 
to the latter kind, The Commissioner’s power of appointment of trustees to both 
kinds of temples was made applicable only to what is termed as listed temples. 
Section 41 of the old Act gave power to the Area Committee to appoint trustees 
as is vested in the Commissioner im the case of religious institutions referred to in 
section 39. Because sub-sections (1) and (2) of section 39 required that not less than- 
three and not more than five persons should be appointed as trustees, the Proviso 
to section 41 (1) had been inserted enabling the Area Committee to appoint a single 
trustee in the case of institutions having no hereditary trustee. If the matter stood 
there, there would have been no difficulty in upholding the Resolution of the Area 
Committee in the instant case. But inasmuch as the Resolution was passed after 
the new Act had come into force, it has become possible for the petitioners to contend, 
in the light of the new provisions, that the Area Committee has ceased to have power 
to appoint non-hereditary trustees in a non-listed temple having a hereditary trustee. 
This argument is entirely rested upon the omission in section 49 (1) of the new Act 
to refer to sub-section (2) of section 47. Sub-sections (1) and (2) of section 47 
are identical with those of section 39 of the old Act. Whereas section 41 (1) of 
the old Act referred to the entirety of section 39 in relation to the power of the 
‘Commissioner to appoint trustees, section 49 in the new Act restricted its applica- 
tion by only referring to sub-section (1) of section 47. 


It seems to me that the effect of ‘the said omission of sub-section (2) of section 
47 from. the scope of section 49 18 that the Area Committee is not vested’ with. thec 
41 
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power of the Commissioner under section 47 (2). Under the old section 41 (1), 
when it stated that the Area Committee would have the same power as the Gommis- 
sioner had under section 39, it undoubtedly meant that the power of the Area Com- 
mittee extended to appoint non-hereditary trustees to non-listed institutions having 
hereditary trustees. In view of the omission from section 49 (1), of sub-section 
(2) of section 47, it is not possible and reasonable to hold that the words “ the 
same power to appoint trustees as is vested in the Commissioner ”’ are of the same 
amplitude as it would be under both sub-sections (1) and (2) of section 47. 


For the Area Committee as well as non-hereditary trustees, it is contended that 
what is indicated in section 49 (1) by reference to section 47 (1) is. the power of 
the Commissioner to appoint trustees without reference to the dichotomy based on 
the difference between institutions having hereditary trustees and institutions having 
no such trustees. I am unable to accept this approach to the interpretation of sec- 
tions 47 and 49. Had section 49 stated that the Area Committee would have the 
same power as the Commissioner has in section 47, it would clearly be a different 
matter. ‘The position would also have been different even if the said section did 
not mention section 47. But when it expressly stated that the Area Committee would 
have the same power as the Commissioner under sub-section (1) of section 47, L 
do not see how the power of the Area Committee for the purposes of section 49 can. 
be read in a wider manner. It is ible that the intention of the Legislature was. 
not to take away the power from the Area Committee of appointing non-hereditary 
trustees to a non-listed temple having a hereditary trustee. But in the absence 
of any such intention finding an expression in the language used in section 49, 
Courts cannot interpret a section on the basis of assumed intentions. My atten- 
tion has been invited to the Proviso to sub-section (1) of section 49 and it has been 
contended that if the power under sub-section (1) is limited, the repetition of 
words “ any institution which has no hereditary trustee” in the Proviso is redun- 
dant. Far from this argument helping the respondents, the Proviso by a repeti- 
tion of those words makes it only further clear that the scope of section 49 does not 
take within it a power for the Area Committee to appoint non-hereditary trustees 
for the type of institutions mentioned therein. It is no doubt true that a similar 
Proviso is found added to section 41 (1) of the old Act. But there the main sub- 
section itself is clear as to its wider scope. It is well settled as a rule of interpretation, 
that normally a Proviso cannot be read as enlarging the main provision. The 
Proviso has, in most cases, the effect of cutting down or making an cxccption from 
the ambit of the main provision. The true effect of the Proviso, as I sce it, in section 
41 of the old Act and section 49 of the new Act is confined to enabling the Area 
Committee to appoint a single trustee, as but for the Proviso, the appointment will 
have to be mace of not jess than three but not more than five persons as 
trustees under sub-section (1) of section 49. That, I consider is the only finc- 
tion of the Proviso both under the old as well as the rew sections aforementioned. I 
hold therefore, that on a true interpretation of sections 47 (1) and 49 of the rew 
Act and in the light of the legislative history, the Area Commitice is net vested 
with the power of appointing non-hereditary trustees to a non-listed temple. 


The resolution of the Area Committee is next sought to be supported with 
reference to clause (2) of the scheme of management settled by the decree of this 


Court. That clause runs: 

‘©The administration of the affairs of Sri Agatheeswarar and Prasanna Venkatesa Perumal 
temples, Nungambakkam, Madras, of all the sub-temples and shrines attached thereto and of all the 
properties movable and immovable which belong to or have been or may hereafter be given dcdi- 
cated or endowed thereto shall subject to the provisions herein, vest in the hereditary trustee for the 
time being and two non-hereditary trustees appointed by the Commissioner or other appropriate- 
authority under the Act.” 


In this case, the appointment of respondents 2 to 4 was not made by the Commis-. 
sioner. The question, therefore, arises whether the Area Committee in this case- 
can be said to be “ other appropriate authority under the Act ” within the meanirg- 
of that clause in the scheme. ‘Those words, in my opinion, are not used neces- 
sarily in the context of the enabling power of the appropriate authority under 
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the Act to appoint non-hereditary trustees to the temples as in this case. Those 
words to my mind, appear to relate to the authority having a general jurisdiction 
over the temples. Section 15 (1) (a) of the new Act refers to the constitution of an 
Area Committee and also defines its jurisdiction as extending to all temples situated 
in an Assistant Commissioner’s division or part thereof other than listed temples. 
Under this clause, therefore, of the scheme, the Area Committee would certainly 
have the power to appoint non-hereditary trustees to these temples in question. 
But then, it may be observed, that the clause enabled the Area Committee to appoint. 
only two non-hereditary trustees, whereas the impugned resolution appointed three 
non-hereditary trustees, As the Area Committee’s power to appoint non-heredi- 
tary trustee is solely rested and dependent on clause (2) in the scheme of management, 
its exercise will be limited and controlled by its express provision and section 118 
is of no assistance. ‘That being the case, the resolution appointing three non-here-. 
ditary trustees was clearly in excess of the power of the Area Committee. It is 
obvious that, where three persons were appointed as non-hereditary trustees by a 
single resolution, no part of the resolution is severable so as to give the benefit of” 
it to one or more of the non-hereditary trustees, It may be that the resolution, 
while appointing three trustees, specified that two of them would take office at a 
particular date and the other on a different date. But that fact does not, in any 
way, enable the severance of the resolution in any manner. The resolution will 
have to stand or fall as a whole. It is, therefore, hereby quashed. 


The writ petition is allowed and the rule nisi is made absolute. But in the 
circumstances, there will be no order as the costs, 

R.M. —— Petition allowed.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
PRESENT :—MR. JUSTICE SADASIVAM. 
C. Rajamani o» Petitioner* 
U. 
M. Chitraputhran e- Respondent, 

Madras Village Panchayats Act (X of 1950), section 127—Sanction under—Power of delegation—Scope of. 

The language of section 127 of the Madras Village Panchayats Act is wide enough to enable the 
Government to delegate any of the powers vested in it under the Act, except the power to make rules, 
to any person, officer or authority. The word ‘person ” has been used in order to include even non- 
officials who might hold position of authority in local bodies and delegation of the power under the 
section can be made to them. 

Satyanarayana v. Narayanaswami, (1960) M.L.J. (Crl.) 235 3 (1960) 1 Ane W.R. 298: ALR.. 
1961 Andh. Pra. 18, dissented from. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the District Magis- 
trate (J.), Madurai, in C.A. No. 34 of 1960 (C.G. No. 2405 of 1959, on the file. 
of the Court of the Judicial Sub-Magistrate, Uthamapalayam), 


M. Ramachandran, for Petitioner. 
V. V. Radhakrishnan, for the Public Prosecutor for State, 


The Court made the following 


ORDER :——Petitioner Rajamani has been convicted under section 116 (2) of 
the Madras Village Panchayats Act and sentenced to a fine of Rs, 25 and in default 
to simple imprisonment for one month in G.G. No. 2405 of 1959 on the file of the 
Sub-Magistrate, Uthamapalayam and the conviction and sentence have been 
confirmed by the District Magistrate on appeal. The learned Advocate for the 
petitioner contended that the evidence in this case would not justify his conviction. 
under section 116 (3) of the Madras Village Panchayats Act. But on going through 
the records I find sufficient materials to sustain the conviction of the petitioner under 
a a o 


* Crl. R.C. No. 768 of 1960. 6th November, 1961 
(Cri. R.P. No. 740 of 1960). (3th Kartika, 1883, Saka). 
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section 116 (3) of the Madras Village Panchayats Act. Petitioner was Temporary 
President, Panchayat Board, Kohilapuram. The charge against him is that he 
failed to hand over charge to his successor, It is not even the petitioner’s case that 
he handed over the properties and records of the Panchayat Board to his successor.. 
"Therefore the lower Courts were justified in finding on the evidence that the peti- 
tioner failed to hand over the records of the Panchayat Board to his successor, 
‘The fact that the petitioner was ill and was away at Madurai and that the clerk of 
the Panchayat Board and others had access to the records would not justify the 
inference that the petitioner had really handed over the records to his successor, 


The learned Advocate for the petitioner relied on the decision in Satyanarayana 
v. Narayanaswami', in support of his contention that the sanction given by the Ins~ 
pector of Local Boards is not valid. I carefully considered the reasons put forward 
in the judgment for holding that the Government cannot delegate its powers under 
section, 127 of the Village Panchayats Act to the Inspector of Local Boards, and I am 
unable to agree with the decision. The provisions contained in section 196, 
Criminal Procedure Code and section 6 of the Prevention of Corruption Act have 
been referred to in the decision, Under section 196, Criminal Procedure Code, a 
complaint may be made for the offence specified therein by the State Government 
or some officer empowered by the State Government in that behalf. Section 6 
of the Prevention of Corruption Act (II of 1947) requires the sanction of the Central 
Government or the Provincial Government or some higher authority or any other 
authority competent to remove the public servant from his office. Under section 
127 (1) of the Madras Village Panchayats Act the Government may by notification 
authorise any authority, officer or person to exercise in any local area, in regard to 
any panchayat or any class of panchayats or all panchayats in that area any of the 
powers vested in them by this Act except the power to make rules. The objection 
taken in that decision appears to be with reference to the delegation of powers to 
‘person’. It is pointed out in the decision as to how any ‘ person’ who is not an 
officer of the Government could ever be competent to arrive at a responsible decision 
which is involved in the nature of granting or refusing to grant.sanction to prosecute. 
a public officer. Tlie Legislature has given the power to the Government to delegate 
to any authority or officer or person the power to grant or refuse sanction to prose- 
cute a public officer. Evidently the word ‘ person ’ has been used in order to include 
even non-officials who might hold position of authority in Local Bodies, and dele- 
gation of power may be made to them. In the present case the delegation is not 
to a ‘person’ but to an ‘officer ’ namely the Inspector of Lotal Boards. In the 
decision cited it is, stated. that the only powers contemplated under section 127 
of the Act are powers under sections 28, 42, 48 and 49 of the said Act. Buta reading 
of section 127 clearly shows that the delegation of powers is not corfined to sections 
28, 42, 48 and 49 alone but to any of the powers vested in the Government by 
the Act except the powers to make rules. In view of the clear and unambiguous 

of section 127 of the Village Panchayats Act, it is not possible to give the 
interpretation put on it in the decision in the above case. In my opinion dele- 
-gation of power is valid. . 

The conviction of the petitioner under section 116 (3) of the Madras Vi 
‘Panchayats Act is correct and it is confirmed. But as regards the sentence the case 
calls for a revision of the fine of Rs. 25 imposed. The petitioner, no doubt, failed 
to hand over the records to his successor, but it is clear from what I have stated 
that he made the records available whenever required by the clerk of the Office 
:and by the Inspecting Officer and he was ill in hospital at Madurai. I consider 
this a fit case to deal with the petitioner under the Probation of Offenders Act and 
admonish him under section 3 of the Act. The accused is represented by his 
Advocate in this case. The fine, if collected, is ordered to be refunded. 


RM. — Conviction confirmed and sentence 
reduced to admonition. 


-a eae 


1. (1960) M.L.J. (Cri.) 295: (1960) 1 An. W.R. 298: A.I.R. 1961 Andh, Pra. 18. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 

N. V. S. Kadirvel Nadar .. Petitioner” 
z l 


The State of ‘Madras represented by the Commissioner 

of Agricultural Income-tax, Madras .. Respondent. 

Madras Agricultural Incoms-tax Act (V of 1955), section 34 (2)—-Revisional power of the Commissioner 
—Period of limitation for exercise of—Criterion. 

The criterion for exercise of the revisional power of the Commissioner under section 94 (2) of the 
Madras Agricultural Income-tax Act is not the point of time when the application is disposed of, 
or the proceedings are terminated, but the point of time when the proceedings are initiated or the 
Commissioner’s jurisdiction is invoked. If proceedings are initiated by the Commissioner or com- 
menced at the instance of the assessee within the period prescribed under the Act, the power of revision 
subsists till the proceedings are properly terminated. 

Petition under section 54 (1) of Act (V of 1955) praying the High Court to revise 
the Order of the Commissioner of Agricultural Income-tax, Madras, dated 21st 
July, 1958 and made in R.P. No. 38 of 1958. 


M. Natesan, for Petitioner. 
G. Ramanujam, for the Government Pleader (A. Alagiriswami) for Respondent. 
The Judgment of the Court was delivered by 


Fagadisan, F}.—The petitioner is a firm owning a cardamom estate in Papansam 
reserve forest in Tirunelveli district. It was assessed to tax under Madras Act 
(V of 1955) by the Agricultural Income-tax Officer, Madurai, on goth March, 1954. 
Agegrieved by the decision of the Officer, the petitioner filed an appeal before the 
Assistant Commissioner of Agricultural Income-tax, Madurai, who allowed the 
appeal in part and remanded the matter to the Agricultural Income-tax Officer for 
re-fixing the tax. The order of the Appellate Authority is dated 15th July, 1957. 
The petitioner thereupon moved the Commissioner of Agricultural Income-tax 
ail of Revenue) by way of revision under section 34 of the Act by preferring the 

evision Petition on 14th July, 1958. ‘The application was dismissed by the Com- 
missioner on 21st July, 1958. The following extract of the order discloses the reason 
for the dismissal : 

“ The Commissioner is empowered to revise the orders of his subordinates under section 34 only 
within a period of one year from the date of the order of his subordinates but the petitioner has presented 
the petition just about the close of one year from the date of the order of the Assistant Commissioner. 
Further, the petition is defective. The petition has been affixed with a Court-fee label to the value 
of Re. 1 instead of Rs. 2. The petitioner has not enclosed either the original order of the Assistant 
Commissioner or a certified copy of it. There is hardly any time to get the defects rectified, then 
call for the records, examine the case and passorders within the time of one year allowed under 
section 34 of the Madras Plantations Agricultural Income-tax Act for interference by the Commis- 
sioner.” 


This Revision Petition raises the question whether the view of the Commissioner 
is warranted by the provisions of section 34 of the Agricultural Income-tax Act. 


Section 34 of the Act provides that the Commissioner may exercise the revisional 
power either on his own motion or on application by the assessee. Sub-section (2) 
of section 34, as it stood in the year of assessment, 1956-57, provides that the Commis- 
sioner shall not revise any order of the subordinate authority if the order had been 
made more than one year previously. ‘This provision has now been amended and 
instead of one year, a period of three years has been fixed. Section 34 (2) (c) enacts 
a period of limitation and it applies both to the Commissioner initiating proceedings 
on his own motion and to the assessee applying for revision. It cannot be said that 
after the lapse of the period of one year, as it was in the year 1956-57, or three years, 
as it now stands, the Commissioner’s revisional powers become extinct. If proceed- 
ings are initiated by the Commissioner or commenced at the instance of the assessee 


at 





* 'T.C.P. No. 17 of 1959. » 1961. 


17th August 
(26th Sravana, 1883, Saka). 
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-within the period prescribed under the Act, the power of revision subsists till the 
proceedings are properly terminated. It would be anomalous to hold that the revi- 
sional power of the Commissioner becomes extinct after the period fixed, as 1t may 
happen that the Commissioner may not deal with the matter for various reasons, 
‘either because he had other work to do or because the assessee wanted time to place 
further materials before the Commissioner or for other causes. ‘The criterion is not 
the point of time when the application is disposed of, or the proceedings are 
terminated, -but the point of time when the proceedings are initiated or the 
‘Commissioner’s jurisdiction is invoked. 
The learned Government Pleader referred us to the analogous provisions under 
‘the Income-tax Act, section 33-A. ‘That section comprises of two parts : sub-section 
(1) dealing with the Commissioner’s power to revise the proceedings of his own 
‘motion ; and sub-section (2) providing for the exercise of such power at the instance 
-of the assessee. ‘The language of the Proviso to sub-section (1) of section 33-A of the 
Income-tax Act is just the same as the language in section 34 of the Agricultural 
Income-tax Act. ‘The words are 
‘“ provided that the Commissioner shall not revise any order under this sub-section if the order 
‘has been made more than one year previously.” 


‘Sub-section (2) of section 33-A is as follows : 


**'The Commissioner may on application by an asseasee for revision of an order under this Act 
passed by any authority subordinate to the Commissioner, made within one year from the date of the 
-order (or within such further period as the Commissioner may think fit to allow on being satisfied 
that the assessce was prevented by sufficient cause from making the application within that period) 
call for the record of the proceeding........ j 
“The difference in language between section 33-A (1) and section 33-A (2) of the 
Indian Income-tax Act clearly indicates that while the Commissioner’s powers exer- 
cised on his motion terminate if the power is not exercised within the period fixed, 
his powers of revision on an application by an assessee are not so limited, the period 
fixed being clearly in the nature of a period of limitation. 


When the assessee applies within the period prescribed the expiry of the period 
-does not render the Commissioner functus officio. 


But the provisions of the Agricultural Income-tax Act do not make a distinction 
between cases where the Commissioner exercises his powers suo moto and cases where 
he exercises such powers on the application of the assessee. We are of opinion that 
section 34 of the Agricultural Income-tax Act has fixed the period of one year, only as a 
period of limitation which applies both to the Commissioner as well as to the assessee. 
So long as the proceedings have commenced within the period fixed, the power of the 
Commissioner can be exercised at any time thereafter, and it is not necessary that 
the power should be exercised within the period fixed. The right of the assessee 
to obtain relief by applying for revision should not depend on the hazard of the 
‘Revising Authority disposing of the matter within a particular period and cannot be 
defeated by the failure of the authority to discharge the statutory functions. 


In the result, this Revision Petition is allowed. The Revision Petition before 
the Commissioner is directed to be restored to his file ; he will dispose it of afresh 
«on the merits and in accordance with law. There will be no order as to costs. 


K.L.B. Revision Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MnkR. JUSTICE VEERASWAMI. 
S. M. Gengadaran .. Petitioner * 


0. 


The Panchayat Board of Shenbakkam by its President, 
Sri A. Masilamani Mudaliar and others .. Respondents. 


Madras Village Panchayats Act (X of 1950), section 19 (1)—“ Is not qualified’? or “ has become dis- 
qualified ’—.Scops and connotation— Whether includes a pre-existing disqualification or ts confined to a 
superoening disqualification after the election. 

The words “ has pen daa e » occurring in section 19 (1) of the Madras Village Pan- 
chayats Act, 1930, suggest s ing which has come into being since the election, and therefore 
section 19 (1) will only apply to those di ifications under sections 19, 15, 16 and 17, which supervene 
an election and not which existed before the election. 

Seloarangaraju v. Doraiswami Mudaliar, (1929) 57 M.L.J. 241: I.L.R. 52 Mad. 792: ALR 
1929 Mad. 727 (F.B.), applied. 

Election Commission v. Venkata Rao, (1953) 1 M.L.J. 702: (1953) S.C.J. 293 : A.I.R. 1953 S.C. 
210, relied on. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated. therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records connected with the Order 
of the Principal District Munsif of Vellore, dated yth June, 1960 and made in O.P. No. 
37 of 1960 and quash the said order. 


S. Mohankumaramangalam and A. K. Shanmughasundaram, for Petitioner. 


M. Natesan, for 1st Respondent. 
R. G. Rajan, for The Additional Government’Pleader (M. M. Ismail), for State- 


The Court made the following 


Orver.—The petitioner was elected’as a member of the Panchayat Board of 
Shenbakkam on 5th May, 1958. It is not in dispute that prior to his election he had 
been convicted for offence under sections 348 and 330 of the Indian Penal Code 
and sentenced to rigorous imprisonment for three years and that five years had not 
elapsed from the date of the expiration of the period of the sentence. This would, 
therefore, have been a sa ape pert under section 16 (1) of the Madras Village 
Panchayats Act, 1950, for hi election as a member. Apparently nobody took the 
objection before his election. Ona petition by the President of the Panchayat Board 
filed in February, 1960, under section 19 (1) of the Act, which was O.P. No. 37 of 
1960 on the file of the Court of the learned Principal District Munsif, Vellore, it was 
held that the present petitioner was not qualified to hold office as a member of the 
Panchayat under section 17 (a) of the Act and that he should, therefore, cease to hold 
the office. This petition is to quash that Order. 


It is urged that the order of the learned District Munsif was passed without 
jurisdiction as the disqualification arising out of the conviction was one which existed 
even prior to the election and that section 19 (1) of the Act has application only toa 
case of supervening disqualification sustained after an election. ‘This contention 
raises a question of construction of that section. Section 19 (1) reads : 


“ Whenever it is alleged that any person who has been elected as a member of a panchayat is 
not qualified or has become di ified under section 1g, 15, 16 or 17 and such person does not admit 
the allegation, or whenever any member is himself in doubt whether or not he is not qualified or 
thas become disqualified under section 15, 16 or 17 such member or any other member may, and the 
Executive Authority shall, on the direction of the Panchayat or of the Inspector, apply to the pres- 
cribed judicial authority whose decision shall be final.” 
nnn EERE 


* W.P. No. 978 of 1960 (ond 24th rte san 
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It is manifest that application of this provision can only arise after a person has, as a 
matter of fact, been elected as a member ofa Panchayat, and that it cannot be invoked 
at any point prior to that stage. Even then it is only the Executive Authority on the 
direction of the Panchayat or of the Inspector of Municipal Councils and Local 
Boards or any member of the Panchayat that can apply under that section. The 
grounds on which an application will lie under section 19 (1) are: (1) that a member 
of a Panchayat is not qualified or has become disqualified under section 13, 15, 16 
or 17 and the member concerned does not admit the allegation or (2) that a member 
is himself in doubt whether or not he is not qualified or has become disqualified under 
section 15, 160r17. It is the first ground, which has relevance to this petition, and 
the question is whether it includes a pre-existing disqualification or is confined to a 
supervening disqualification after the election of the member. In other words, 
what is the scope and connotation of the words “ is not qualified ?” or “ has become 
disqualified ?” in the sections mentioned ? 


To answer the question, it is first necessary to éxamine the scope of section 13, 
15, 16 or 17. The first of the sections states that 


“no person shall be qualified for election as a member of a Panchayat unless his name appears 
on its electoral roll.” . 


This section deals with a qualification to stand for election and the qualification 
undoubtedly refers to a stage prior to nomination. By its very nature, therefore, 
section 13 cannot come within the purview of “ has become disqualified ” in section 
19 (1). The question of qualification at or prior to nomination may, of course, arise 
after an election and in such a case even the words “ is not qualified. ” appear to be 
inappropriate, if they are intended to cover the case. Sections 15 to 17 deal with 
disqualifications and it is clear from a close scrutiny that they include disqualifica~ 
tion existing before or supervening an election of a member. The words “has 
become disqualified ? seem to comprehend only supervening disqualification under 
section 15, 16 or 17 because the existing disqualification cannot aptly be described 
“ has become disqualified’. If, bearing these considerations in mind, and also the 
dichotomy between the qualification prescribed by section 1 3 and the disqualifica- 
tions enjoined by section 15, 16 or 17, we read section 19 (1), its intention seems 
obvious. ‘The words “ is not qualified ” have reference to section 13 which pertains 
to a qualification. It would have been more appropriate, if the word “ was ” has 
been used instead of the word “is”. Anyhow, since sections 1 5, 16 and 17 do not 
deal with qualifications but only disqualifications, the words “ is not qualified ” do 
not qualify or have reference to those sections. If the words “has become dis- 
qualified ? suggest as I think they do, something which has come into being since 
the election, it will then be clear that section 19 (1) will only apply to those dis- 
qualifications under these sections which supervene an election, and not which existed 
before an election. 


‘The interpretation I have placed upon section 19 (1), in my opinion, is supported 
by the view of the Full Bench in Seloarangaraju v. Doraiswami Mudaliar'. That wasa 
case under the Madras District Municipalities Act, 1920 and the disqualification 
there was one under section 49 (2) (iv) which existed even at the date of nomination. 
The election was challenged by means of an election petition grounded on that 
disqualification. The question before the Full Bench was whether the remedy was 
under section 51 of the District Municipalities Act, 1920, and, therefore, an election 
petition did not lie. Section 51, as it stood then, ran : 

“ Whenever it is alleged that any person who has been elected or appointed as a Councillor is 


disqualified under section 49 or section 50 and such person does not admit the allegations, or whenever 
any Councillor is himself in doubt whether or not he has become disqualified for office, etc., etc.’* 


In the view of Coutts Trotter, C.J., section 51 could only apply where there had been 
an election of the candidate as a Councillor which was apparently valid on the face 
of it. The learned Chief Justice observed :— 


—_— eee 
1. (1929) 57 M.L.J. 241 : I.L.R. 52 Mad. 792: ALR. 1929 Mad. 727 (F.B.). 
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“In my view, it cannot apply to the inchoate stage of nominstion which has not resulted in at 
least something which purports to be an election.” 


a dealing with the words “ is disqualified ” and “ has become disquali- 
said : 


_ “Again the present tense ‘is disqualified’ in sub-section (1) cannot be aptly used of section"49 
since it refers to the present state of the Councillor who has been elected, whereas section 49 refers to 
his prior state on the date of the nomination, election or appointment. The same remark applies to 
the use of the same term in sub-section (2). Itis also not clear what differentiation, if any, is intended 
between ‘is disqualified’ in reference to an allegation by outsiders and ‘has become disqualified ’ 
in reference to the doubts of the Councillor. Are the doubts of a Councillor remediable in law 
only when they relate to a period after his election and not when they relate to the period of nomi- 
Ration or actual election ? However, the general sense of the section seems to be that when any ques- 
tion arises whether a person elected as Councillor was disqualified under section 49 at the time of 
nomination or election or has since the election become disquabficd under section 50, the matter 
should be moved before the District Judge by a Councillor or the Chairman. .........seererers> I 
think it applies to cases where the election has gone through without challenge and something has. 
occurred thereafter which raises doubts about the qualification of some sitting Councillor.” 
Ananthakrishna Ayyar, J., also expressed a similar view : 

“ Reading section 51, it seems to me that it applies only to a stage after a candidate has been. 
duly elected or appointed. The use of the words ‘is disqualified’ in the section seems to me to support 
this view............ The expression ‘is disqualifi ed > and ‘has become disqualified’ occurring 
in the section seems to me to postulate a case where a person has validly become a Councillor either by 
means of a proper and regular election, or by a proper appointment ; and they seem to provide only 
for cases where a person has been validly and properly elected or appointed as a Councillor, but where 
a question is raised that owing to the present existence in him of particular disqualifications, he should 
cease to be a Councillor. 

If the above view be correct, then section 51 could not apply to a stage prior to such person having” 


become a Councillor ; it cannot apply to the stage of ‘Nommation’ of candidates, and dispute atout: 
the disqualification of a candidate who has been ‘nominated’.” on Bd 


The Full Bench was accordingly of the opinion that the election petition lay. Since 
the Full Bench decision, section 51 (1) was amended by Madras Act X of 1930 by 
substituting “ sub-section (1) of section 48,-section 49, section 50 or section 60” for- 
the words and figures “section 49 or section 50”. In Election Commission v. Venkata 
Rao}, the scope of Article 192 (1) in the context of Articles 191 (1) and 190 (3) of 
the Constitution came up for decision. Though the decision eventually went upon. 
jurisdiction, their Lordships of the Supreme Court expressed : 
“ In our opinion these two Articles 190 (3) and 192 (1) go together and provide a remedy when. 

a member incurs a disqualification after he is elected as a member. Not only do the words ° icone 
subject’ in Article 190 (3) and ‘ has become subject’ in Article 192 (1) indicate a change in the posi- 
tion of the member after he was elected, but the provision that his seat is to become thereupon vacant, 
that is to say, the seat which the member was fillmg theretofore becomes vacant on his becoming dis- 
eae further reinforces the view that the article contemplates only a sitting member incurrmg 

e disability while so sitting................ For the reasons indicated we agree with the learned 
Judge below in holding that Articles 190 (3) and 192 (1) area licable only to disqualifications to 
which a member becomes subject after he is elected as such, and that neither the Governor nor the 
the Commission, has jurisdiction to enquire into the respondent’s disqualification which arose long. 
before his election.’ 
If I may say so with respect, this approach of the Supreme Court in interpreting 
the said Articles further strengthens the view I have expressed as to the true scope 
of section 1g (1) of the Madras Village Panchayats Act, 1950. 


I hold, therefore, that the learned District Munsif had no jurisdiction under 
section 1g (1) to set aside the petitioner’s election on the basis of the disqualification 
which undoubtedly existed prior to his election. The Petition is allowed and the 
order of the Court below is quashed. The petitioner will have his.costs throughout 
from the 1st respondent. Counsel’s fee Rs. 100. 


K.L.B. Petition allowed, 


a 
1. (1953) 1 M.L.J. 702: (1953) S.0.J. 293: A.LR. 1953 S.C. aro. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. RajAMANNAR, Chief Justice. 


-Kamalasani Ammal .. Petitioner* 
D. 
Kuppuswami Mudaly .. Respondent. 


Civil Procedure Code (V of 1908), Order 21, rule 90 (as amended in Madras), ‘First Proviso’= Duty of 
‘Court to apply its mind and give reasons— Application to dispense with security or in the alternative to accept im- 
movable property as security—Order directing “ cash security to be furnished ” without reasons—=Sustainabtltty— 
Interference in Revision—Section 115. 
Under the First Proviso to Order 21, rule go, Civil Procedure Code, (as amended in Madras), 
where the Court in its discretion, decides that security or deposit is necessary, it must decide whether 
‘to direct a deposit or permit the applicant to furnish security. The Gourt must deal with the matter 
bearing in mind the effect of the proviso and give reasons for its decision. 
Where, on an application to dispense with security or in the alternative, to accept immovabl © - 
- Property offered by the applicant as security, the Court merely passed an order cash security to be 
furnished ”, the order is one which cannot be supported, because no reasons are given and because 
the Court has not complied with the First Proviso to Order 21 , rule go, Civil Procedure Code (Madras) 
and is liable to be set aside in Revision, under section 115. 


Petition under section 115 of Act V of 1908, praying the High Court to revise the 
-order of the Court of the Subordinate Judge of Cuddalore, dated 6th February, 1960 
and made in E.A. No. 190 of 1960 in O.S. No. 50 of 1953. 


A. Srirangachari and Miss Kamala Seshadri, for Petitioner. 
M. R. Narayanaswami, for Respondent. 
The Court delivered the following 


JuDGmMENT.—Under Order 21, rule go, Civil Procedure Code, as amended in 

‘this State, the Court may call upon an applicant either to furnish security, to the 

satisfaction of the Court for an amount equal to that mentioned in the sale warrant or 

that realised by the sale, whichever is less, or to deposit such amount in Court. In 

the present case, the applicant made an application to dispense with security, orin 

“any event, to accept immovable property offered ky him as security. The only order 
passed on that application was as follows : 


“ Heard in open Court. Cash security to be furnished.” 


It is quite clear that in the First Proviso to Order 21, rule go, the Court has got a 
-discretion at two stages : 


(1) at the stage of admitting the application when he may or may not call 
upon the applicant to furnish security, or to deposit any amount ; and 


(2) When the Court decides that security or deposit is necessary, in which 

-case the Court should decide whether to direct a deposit or permit the applicant to 

furnish security. The learned Judge in this case apparently has not dealt with the 

“matter bearing in mind the effect of this proviso. He does not give any reason why 

he directs cash security. The language itselfis very inapt. If itis cash, it would be a 

-deposit of the amount mentioned in the sale warrant, or the amount realised by the 
sale. It would not be security. 


The Civil Revision Petition is therefore, allowed and the application made by 
‘the petitioner before the lower Court shall be heard and disposed of in accordance 
~ with the observations in this judgment. No order as to costs. 


P.R.N. Petition allowed. 








* C.R.P. No. 348 of 1960. 22nd Februay Ipk: 
(3rd Phalguna, 1882 ). 


I] ZAHOORUNNISSA BEGUM 0. MOHAMMED ALI (Ramachandra Iyer, J.). 331 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMAGHANDRA IYER. 


Zahoorunnissa Begum Sahiba .. . Petitioner* 
0 


T. Mohammed Ali Shaib and another .. Respondents. 
Madras Court-fees and Suits Valuation Act (XIV of 1955), section 70—Refund—Scope of —Mistake— 
ts. 


Section 40 of the Madras Court-fees and Suits Valuation Act, 1955, is mandatory and provides 
for refund of Court-fee whenever it is paid by mistake or inadvertence. Beimg a beneficial provision 
there is no warrant for restricting its applicability to mistakes other than mistakes of procedure. A 

istake which arises as a result of the Jpm of an erroneous procedure with the consequent pay- 
ment of Court-fee appropriate to that procedure will be covered by the term ‘ mistake ’ under the sec- 
tion and a refund could be ordered. 

Where a suit is filed by mistake in a case which requires only a petition under section 47 of the 
Civil Procedure Code it is a mistake within the meaning of section 70 of the Court-fees Act meriting 
an order for refund. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Order of the Court of the District Munsif of Tiruvellore, dated goth January, 1959 


and made in unnumbered E.A. No. of 1958 in S.C. No. 1103 of 1951 in O.S: 
No. 352 of 1956. 


D. R. Krishna Rao, for Petitioner. 


: G. Ramanujam, for the Government Pleader (A. Alagiriswamt),-on behalf of the 
tate, 


Respondents not represented. 


The Court made the following 

OrpEr.—This Civil Revision Petition is directed against an order declining to 
grant refund of excess Court-fee paid on the plaint in O.S. No. 352 of 1956, District 
Munsif’s Court, Tiruvellore. The claim for refund arises in the following circum~ 
stances. There was a sale of the petitioner’s properties in execution of a small cause 
decree. The petitioner thereupon filed O.S. No. 352 of 1956 for setting aside the 
sale. The suit was contested by the decree-holder as well as the auction-purchaser 
who inter alia took the objection that the suit was not the proper remedy as section 47, 
Civil Procedure Code would apply to the case. Thereupon the petitioner filed an 
application to convert the suit into an application under section 47. The trial 
Court declined to grant the conversion sought. An appeal was filed against the 
order of the trial Court to the District Judge of Chingleput who allowed the applica- 
tion and remanded the case for converting the suit into an application under section 
47 of the Civil Procedure Code and for disposing of the same. The plaint in the suit 
was accordingly treated as an application under section 47, Civil Procedure Code. 
The petitioner then applied to the Court for refund of the excess Court-fee under sec- 
tion 70 of the Court-fees Act, 1955, on the ground that she had by mistake filed a 
suit where only an application should have been filed and that as a consequence she 
had to pay a higher Court-fee than what would be warranted for a petition under 
section 47. The lower Court has rejected the application for refund on the ground 
that the mistake contemplated under section 70 of the Court-fees Act would not 
include a mistake of procedure. The petitioner has filed this Civil Revision Peti- 
tion against the order declining to grant the refund. 


Section 70 which is mandatory in form directs a refund of Court-fee whenever it is 
paid by mistake or inadvertence. Being a beneficial provision there is no warrant 
for restricting it to mistakes other than mistakes of procedure. Mr. Ramanujam 
who supports the order of the learned District Munsif contends that the mistake 
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contemplated in the section would only be that which arises as a result of, for exam- 
ple, miscalculation of Court-fee, that is, a, mistake in the payment of the Court-fee 
itself. But the section is framed in much wider terms. It says ‘“Wherever Court-fee 
is paid by mistake it shall be refunded”. A mistake which arises as a result of the 
adoption of an erroneous procedure as in the present case with the consequent pay- 
ment of a Court-fee appropriate to the procedure adopted will in my view come within 
the ambit of the section. In Ramakrisnayya v. Seshammal, which was decided under 
. the provisions of the old Act of 1870, a suit that was filed included an unnecessary 
relief as to the validity of a will as well. That relief was subsequently given up as 
unnecessary. It was held that as by the plaint originally framed the plaintiff rightly 
considered that the relief relating to the deciataticn in regard to the will was essential 
and that the fact of his having altered the suit by deleting the unnecessary relief 
would not entitle him to get a refund of the Court-fee paid. It must be remembered 
that the provision for refund of Court-fees under the previous Act of 1870 depended 
only on the discretion of the Court. Where the plaintiff deliberately claimed a 
. relief and that relief became unnecessary as a result of hi$ altering his prayer by ask- 
ing for a higher relief it would clearly not be a case of exercising proper discretion 
to allow refund of Court-fee. But the present case is governed by the terms of the 
statute which directs refund of Court-fee whenever there is a mistake. It is not dis- 
puted that there is a mistake in the case, namely, filing a suit where only a petition 
under section 47, Civil Procedure Code, had to be filed. It is only as a consequence 
of that mistake that a higher Court-fee was paid. I am of opinion that the provi- 
sions of section 70 would apply to such a case. The petitioner will therefore be 
entitled to obtain refund of the excess Court-fee and the lower Court is directed to 
grant her a certificate in regard thereto. No order as to costs. 


R.M. — Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VEERASWAMI. 
Lakshmanan Chettiar .. Appellant * 


0 


Marudan Chettiar and another f .. Respondents. 


Limitation Act (IX of 1908), Article 116—Suit for compensation for breach of warranty of titlh—Starting 
point of limitation. 


In cases where immovable property is purchased without taking physical possession from the 
vendor and the vendee has to institute a suit against third parties for Celtis physical possession 
the breach of covenant as to title as between the vendor and vendee could be reasonably said to occur 
only when it is found, as a result of the suit by the vendee against the third parties in possession, that 
the vendor has no title. Hence for a vendee’s suit for compensation against his vendor for breach of 
warranty of title and possession the starting point for limitation under Article 116 of the Limitation 
Act will be the date of the dismissal of his suit against the third party. 


Appeal against the Decree of the Court of the Subordinate Judge of Tiruchirap- 
pai in Appeal Suit No. 287 of 1958 preferred against the Decree of the Court of the 
istrict Munsif of Karur in Original Suit No. 107 of 1957. 


K. S. Ramamoorthy and T. R, Mani, for Appellant. 
K. S. Champakesa Iyengar and K. C. Srinivasan, for Respondents. 
_ Lhe Court delivered the following 


JupecmenT.—This Second Appeal by the plaintiff turns upon the question of 
limitation. Both the Courts below have agreed and there is no dispute in this Court 
that Article 116 of the Limitation Act governs the suit. But they have differed as 
to when time began to run. The lower appellate Court was of the view that the - 
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date of the sales in favour of the plaintiff would be the starting point, while the 
trial Court held that 21st July, 1951, when the plaintiff failed to get a decree 
declaring his title to the suit property, would be the starting pomt. I have to 
decide which of the two views is the correct one. 


One Chennimalai was adjudged an insolvent on 25th February, 1933. On 
28th August, 1934, the Official Receiver sold to one Pethan Chettiar his right, title 
and interest in the suit property. Pethan Chettiar got on 14th July, 1937, symbolical 
delivery of the insolvent’s share purchased by him. The successors-in-interest of 
Pethan Chettiar sold the suit property to the plaintiff under two sale deeds both 
dated goth January, 1949. On the strength of the sales in his favour, the plaintiff 
instituted O.S. No. 86 of 1949 on the file of the District Munsif’s Court, Karur, to 
recover ion of the property. His suit, however, was dismissed on 21st July, 
1951 and so too his appeal on 12th March, 1954. He brought, therefore, the present 
suit on 12th March, 1957, for recovery of compensation from the respondents for 
breach of warranty of title in relation to the suit property. Although there were 
several defences, the one that survives now is the question of limitation. The lower 
appellate Court as I said, disagreeing with the decree of the trial Court held that the 
suit was barred by limitation under Article 116 of the Limitation Act and in that 
view dismissed the suit. 

Sri K. S. Ramamurthi, the learned counsel for the appellant contended before 
me that having regard to the circumstances of this case, the view of the lower appel- 
late Court that the starting point of limitation was 20th January, 1949, when the 
sales were executed by the respondents could not be supported. His contention 
was that Pethan Chettiar having admittedly taken symbolical delivery and the 
parties to the sales having contemplated that the vendee should take steps to reduce 
the property to his possession, the breach of the covenant of title should be taken to 
have occurred on 21st July, 1951, when the plaintiff’s attempt to recover possession 
failed by a suit therefor being dismissed on that date. On the other hand, Sri K. S. 
Champakesa Ayyangar urged that the breach occurred even on the date when the 
sales were executed and that the fact that Pethan Chettiar had taken symbolical 
possession could make no difference to it. 


Article 116 of the Limitation Act governs a suit for compensation for the breach 
of a contract in writing registered. It cannot be disputed, and in fact it was not | 
disputed as already stated, that this article governs the present suit, the period pres- 
cribed by the Article is six years and it begins to run when the period of limitation 
would begin to run against a suit brought on a similar contract not registered. 
Article 115 covers a contract of that category and the Third column therein runs : 


“ When the contract is broken, or (where there are successive breaches) when the breach in 
respect of which the suit is instituted occurs, or (where the breach is continuing) when it ceases.” 


The question, therefore, is when the contract of sale can be said to have been broken 
or the breach occurred. According to the learned counsel for the appellant, this 
could be said to have happened not earlier than the date of the decision by the Court 
of the first instance in O.S. No. 86 of 1949 negativing the right of the plaintiff to 
recover possession. In support of his contention, my attention was drawn to a 
number of authorities but it seems to me that it is not necessary to refer to them all. 
In Subbaraya Reddiar v. Rajagopala Reddiar* Seshagiri Ayyar, J., in relation to the ques- 
tion as to when the cause of action for damages for breach of warranty as to title 
and possession arises classified the cases under three categories (at page 889) : 

“ These cases can roughly speaking be classified under three heads: (a) where from the 
inception the vendor had no title to convey and the vendec has not been put im possession of the 
property ; (b) where the sale is only voidable on the objection of third parties and possession is taken 
der the voidable sale ; and (c) where though the title is known to be imperfect, the contract is 
in part carried out by giving possession of the properties.” 

On facts, that was a case where A, who had title to certain immovable property, 
voidable at the option of C, sold it to B and put B in possession thereof. C then 


— 
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brought a suit against A and B, got a decree and obtained ion thereof in 
execution. The learned Judge held that B’s cause of action for the return of the 
purchase money arose not on the date of the sale but on the date of his dispossession 
when alone there was a failure of consideration. It was pointed out that that case 
fell within the category (b). The judgment of Seshagiri Ayyar, J. was confirmed by 
Oldfield and Sadasiva Ayyar, JJ. in Letters Patent Appeal. The learned counsel 
for the appellant urged that the classification given above by the learned Judge was 
not exhaustive. According to the learned counsel, the instant case is not covered by 
any of the said categories and should be classed under a separate head because this 
was a case in which Pethan Chettiar had admittedly taken symbolical delivery of the 
fractional share he had purchased from the Official Receiver and the parties to the 
sale contemplated that physical delivery of the property could not be made then and 
there at the time of the execution of the sale in favour of the plaintiff and that he 
should take steps to recover the same. In the context of those circumstances, the 
contention was that no failure of consideration could be attributed until the Court 
had decided on the question of title and of the plaintiff’s right to recover possession. 
It may be seen that class (a) in the judgment of Seshagiri Ayyar, J., is å case of a sale 
void ab initio which, therefore, conveyed no title whatever, the vendee not being put 
in possession of the property covered by the sale. Now in this case there is nothing 
to show that the sale was void at its inception. At any rate the parties had in contem- 
plation that the vendors could not put the vendee in immediate possession and that 
the latter should have to take proper steps to reduce the symbolical possession into 
khas possession, Unless that event happened and against the vendee it appears to 
me to be difficult to hold that the sale was bad. I consider, therefore, that the 
instant case does not fall within the category (a). Obviously it does not fall under 
categories (6) and (c) either, because there was in this case no physical delivery of 
possession of whole or part of the property conveyed under the sales. But the 
uestion remains, when was the contract broken giving rise to the starting point of 
Imitation. 
Thillatkannu Achi v. Sheik Abdul Kadir Rowther} is a case in which the vendor had 
delivered a part of the property sold by him and the vendee’s suit to recover the 
remaining part was dismissed. Pandalai, J., was of the view that in the vendee’s. 
suit for recovery of compensation for breach of warranty of title and possession, the 
contract was said to have been broken when it was found that as a result of the suit 
against the stranger in possession, the vendor had no title. The learned Judge held 
that the starting point for limitation was the date of the dismissal of the suit against 
the stranger and not of the sale deed. This case falls under the category (c) in the 
judgment of Seshagiri Ayyar, J. In the course of his judgment, Pandalai, J., after 
referring to the classifications by Seshagiri Ayyar, J. observed : 


“ However that may be, there is authority for saying that even in cases where the purchaser. 
is unable to get possession and has to litigate against hird partion M order to get it, the contract is. 
broken not always, and in all cases necessarily, on the date of the sale deed, but at the earliest date 
when a Court decides that the vendor has no title. Itis not uncommon for vendors out of possession 
to sell their lands and if the parties knowing that immediate possession cannot be given and may have 
to be obtained by a suit against a third party agreed to these terms, there is no reason to think that 
the contract is immediately broken if possession is not immediately given. In such a case the 
contract can reasonably be said to be broken only when it is found as a result of the suit against 
the stranger known to be in possession that the vendor has no title.” 


With due respect, I find myself in entire agreement with the above observations of 
Pandalai, J. Next my attention was invited to Sigamani Pandithan v. Munibadra 
Nainar?. There, all that was laid down was that to a case of this type, the proper 
article applicable was Article 116 of the Limitation Act. The question as to when 
time would begin to run does not appear to have been raised and decided in that 
case. In Hanuman Kamat v. Hanuman Nandur? the Privy Council was concerned with 
a suit for recovery of purchase money on the ground of breach of covenant for title. 
The vendee in that case had purchased a certain property from a member of a joint 
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family governed by the Mithila school of Hindu Law. The property conveyed 
being a share in a joint property the vendee sued unsuccessfully to recover possession. 
The Privy Council considered that the consideration for the sale failed at all events 


when the purchaser being opposed found himself unable to obtain possession. It 
observed (at page 126) : 


“But their Lordships are inclined to think that the sale was not necessarily void, but was only 
voidable if objection were taken to it by the other members of the joint family. Ifso, the consideration. 
did not fail at once, but only from the time when the appellant endeavoured to obtain possession of 
the property, and being opposed, found himself unable to obtain possession. There was then, at 
all events, a failure of consideration, and he would have had a right to sue at that time, to recover 
back his purchase money upon a failure of consideration.” 


One other decision which was brought to my notice by the learned counsel for the 
appellant and which may be considered is Fuscurn Boid v. Pirthichand Lal Chodhury?, 
There, there was a rent sale of a patni taluk of a defaulting patnidar to pay arrears 
of rent under the Bengal Patni Taluk Regulation (VIII of 1819). The sale was 
subsequently set aside. The vendee on the failure of consideration brought a suit 
for recovery of the price paid. From the start upto the Judicial Committee, the suit 
was assumed to be governed by Article 97 of the Limitation Act. The question 
that was decided was: what was the date of the failure of consideration. The 
Privy Council agreeing with the decision of the Courts below held that the considera- 
tion failed when it was first decided by the Court that the rent sale should be set 
aside. In dealing with the argument contra, the Privy Council said : 


“To escape from the position and its consequences a newstarting point was suggested in the 
course of the argument here : it was contended that the period of limitation began to run when 
possession was lost. There may be circumstances in which a failure to get or retain possession may 
justly be regarded as the time which the limitation period should run, but that is not the case 

e. The quality of the possession acquired by the present purchaser excludes the idea that the 
starting pomt is to be sought in a disturbance of possession or in any event other than the chall 
to the sale and the negation of the purchaser’s title to the entirety of what he bought involved in the 
decree of the 24th August, 1905.” 


On that reasoning, the argument that the starting point should be the date of 
disturbance of possession was not accepted in the circumstances of that case. 


Sri K. S. Champakesa Ayyangar was not able to bring to my notice any direct’ 
decision in which the vendee had taken symbolical delivery of possession and in 
which the vendor and the vendee contemplated that steps should be taken in order 
to reduce the symbolical possession into physical possession and in which the starting, 
point for a suit of this nature was held to be the date of sale rather than the date 
of the first decision of the Court negativing the title of the vendor. But his argument 
was that whatever might be the effect of symbolical possession on questions like- 
adverse possession in respect of property owned jointly or in common, inasmuch as. 
there could be no such thing as disturbance of symbolical possession, such possession 
could not be the basis to found a breach of warranty of title or possession for the 
purpose of the Third column of Article 116 of the Limitation Act. I cannot wholly 
accept this argument. It is no doubt true that where a vendee has only taken sym- 
bolical possession there can be no question of disturbance of physical possession which 
can be taken as the basis for the starting point of limitation in a suit governed by 
Article 116. But can it be said that there is a breach of covenant of title or possession 
under a sale deed from the date of its execution, when the parties thereto contem- 
plated that the vendor, because what was sold was only a fractional share, could not . 
deliver physical possession thereof and that the vendee should, therefore take proper 
steps in order to recover physical possession of what was conveyed to him? It seems 
to me that where it is not obvious that the sale deed is for some reason ex facie void 
ab initio, it has to be taken that the breach has occurred only when the vendee finds 
himself unable to recover possession on the strength of the sale deed. If there is. 
nothing more than that a sale deed was executed and no possession of the property 
conveyed was delivered, it would be a case governed by category (a) in the judgment. 
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of Seshagiri Ayyar, J. As I said, when the parties to the sale made no mistake but 
knew full well and in fact contemplated that the vendee could take possession only on: 
steps being taken therefor, the breach can be said to have occurred, in my opinion, 
only when the steps failed. 


In the above view, I have no hesitation in holding that the starting point of 
limitation in this case was 21st July, 1951, when it was first decided by the Court that 
the plaintiff could not recover possession on the strength of the sale deeds in his 
favour. On that basis, the suit was in time. 


The Second Appeal is allowed. The Judgment and Decree of the lower appel- 
late Court are set aside and those of the trial Court restored. The plaintiff will have 
his costs throughout. 


Leave granted. 
R.M. —— Appeal allowed., 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GANAPATIA PILLAI. 


K. Ramanuja Reddiar and another .. Petitioners* 
v. 
Kamalammal (died) and others .. Respondents. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 3 (2) (d)—-Wilful denial of the title 
of the landlord—-Tenant refusing to allow the landlord to go upon ths land for putting up a shed for a motor 
water pump-—lf amounts to wil id denial of thes ttle of the latidlord. 


When the landlord wanted to put up an electric motor to pump water from a well situated near 
the tenants’ lands for the purpose of irrigating not only the tenants’ lands but also the other lands: 
of the landlord lying in the vicinity, the tenants refused to allow the landlord access to the land to 
put up a shed to house the motor. The landlord was entitled to, as an improvement to his lands, 
to put up an electric motor for the p se of irrigating his lands.” The l on the part of the 
tenants to allow the landlord to put up the motor constitutes an implied denial of the title of the land- 
lord which is not distinguishable from “‘ wilful denial of title” found in section 3 (2) of the Madras 
Cultivatmg Tenants’ Protection Act. A wilful denial may be either express or implied. The Act 
does not say that it should be explicit. 

What is done madvertently would not be wilful. But what is done with a consciousness of the 
intended effect is certamly wilful. A tenant who knows that the landlord is entitled to go upon the 
land for effecting an improvement and, despite this knowledge, does not allow the landlord to go upon 
the land for that purpose is doing a wilful act and this is wilful denial of the title of the landlord. 

Wilful denial of the title of the landlord can be inferred even in a case where the tenant while 
saying that he is not denying the title, effectively prevents the landlord from enjoying the rights appur- 
tenant to title. 


Petition under section 6 (b) of Act XXV of 1955 (The Cultivating Tenants’ 
Protection Act) as amended by Act XIX of 1956) praying the High Court to revise 


the order of the Court of the Revenue Divisional Officer, Chidambaram, dated 8th , 
December, 1959 and made in O.S. No. 156 of 1958. 


A. Balasubramanian, for the Petitioner. 
P. S. Balakrishna Aiyar and P. S. Ramachandran, for Respondents. 


The Court delivered the following 


Jupomenr.—This Revision Petition is by tenants, who have been ordered to be 
evicted from the lands in their possession, on a complaint by the landlord alleging 
that the tenants denied landlord’s title to the lands by various acts. One of the acts. 
relied upon by the landlord and accepted by the Revenue Divisional Officer was 
that when the landlord wanted to put up an electric motor to pump water from a 
well situated near the tenants’ lands for the purpose of irrigating not only the tenants’ 
lands but also the other lands of the landlord lying in the vicinity, the tenants refused 
to allow the landlord access to the land to put up a shed to house the motor and also 
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bargained for reduction of rent as a condition of allowing the landlord to carry out 
his object. The Revenue Divisional Officer held that this conduct of the tenants 
amounted to wilful denial of the title of the landlord. Mr. Balasubramaniam for the 
petitioner contends that the tenants never denied that they were liable to pay rent 
due and in fact they asserted that the rent had been paid very promptly every year. 
According to him, denial of title could occur only in a case where the tenant denies 
the ownership of the landlord to the land in toto and not in any other case. 


Wilful denial of title of the landlord can be inferred even in a case where while 
aying lip service to the title of the landlord, the tenant effectively prevents the 
dlord from enjoying the rights appurtenant to title. In this case, the landlord 
was entitled, as an improvement to her land, to put up an electric motor for the ` 
kal of irrigating her lands. It is not denied by Mr. Balasubramaniam that the 
dlord had such a right in this case. But he would argue that the denial of this 
right would not amount to denial of the title of the landlord. That is to say, accord- 
ing to him, there would be a denial of title only where there is a denial of all the bundle 
of rights which are compendiously called title to property. To test this argument I 
shall take for instance a case where a house is let to a tenant and the landlord hasa right 
on previous notice to the tenant to go upon the premises for inspection, and for eflect- 
ing necessary repairs to the building. Suppose the house needs repairs and the 
landlord gives notice to the tenant that he should be allowed to inspect the premises 
for estimating the repair-work necessary. Let us assume that in such a case the 
tenant unreasonably refuses permission to the landlord to inspect the premises and 
to carry out the repairs. Could it be said that in such a case the tenant denied the 
title of the landlord ? It is true in the case posited by me the tenant does not deny 
that the building belongs to the landlord but effectively prevents the owner from 
making repairs to the property. In so preventing the owner from exercising his 
rights, he has impliedly denied the title of the landlord though he might conveniently 
say that the building belonged to the landlord. The essence of the matter is not 
what declaration a tenant makes as to the ownership of the land but what the con- 
duct of the tenant is with reference to the exercise of rights by the owner. I am 
satisfied in this case that the tenants impliedly denied the title of the landlord by 
not allowing her to put up an electric motor. By my saying “impliedly denied 
title ” I am not distinguishing it from “ wilful denial of title ” found in the section 
of the Act. A wilful denial may be either express or implied. The Act does not 
say that it should be explicit. What is wilful is easy of definition in the context 
of the facts of this case. What is done inadvertently would not be wilful. But what 
is done with a consciousness of the intended effect is certainly wilful. A tenant, 
who knows that the landlord is entitled to come upon the property for effecting an 
improvement and, despite this knowledge, does not allow the landlord to go upon 
the land for that purpose is doing a will act and this is wilful denial of the title 
of the landlord. 


The order of the Revenue Divisional Officer is correct and the Civil Revision 
Petition is dismissed. No costs. 


V.S. — Petition dismissed; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 
Gopal Udayar .. Petitioner* 


U 


Mangala Udayar and another .. Respondents. 
Madras Indebted Agricuturists’ (Repayment of Debts) Act (I of 1955), section 4—Effect of. 


Section 4 of the Madras Indebted Agriculturists’ (Repayment of Debts) Act, 1955, lays down the 
rights and ablign dons between the parties to a transaction in variation of the contract they have 
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entered into. It provides that a debt shall be payable in a particular manner, viz., in instalments 
and fixes a date for such instalments. Hence each instalment furnishes a cause of action for the credi- 
tor and he can sue for the recovery of that instalment if itis not paid within the time prescribed. 
‘The period of limitation for such cases will be governed by Article 74 of the Limitation Act 


Savada Gounder v. Vesrappa Gounder, (1959) 1 M.L.J. 312 and Gampatia Pillai v. Ekambara Moopans 
(1959) 2 M.L.J. 429, referred to. 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the Decree of the Court of the District Munsif, Vridhachalam, dated 14th August, 
1959 and passed in S.C.S. No. 203 of 1959. 


N. K. Ramaswamy, for Petitioner. 
K. Swamtdurat and Herbert Cheliah, for Respondents. 


The Court delivered the following 

JupcMenT.—The plaintiff is the petitioner. The suit promissory note was 
assigned to’him by the original payee. This promissory note had been executed 
on 3rd August, 1950 and there were two endorsements of payment dated 16th 
November, 1952 and 1st July, 1955. The question that was considered by the 
learned District Munsif was whether the suit was in time. This question had 
necessarily to be considered in the light of the provisions of Act I of 1955. The 
learned District Munsif thought that Article 74 of the Limitation Act could not cover 
the plaintiffs claim since the promissory note itself did not provide for payment of 
the amount in instalments. On this short ground the claim was dismissed. 


The question that I have now to consider is whether by reason of the special 
provisions in Act I of 1955 the plaintiff is entitled to sue in respect of the instalments 
which have fallen due and which have not been paid by the defendant-respondents. 
Under Act I of 1955 which came into force on 1st March, 1955, there was a clear 
bar of suit for the recovery of a debt before the expiry of four months from the com- 
mencement of the Act. Section 4 of the Act (in so far as it is material) also provided 
that notwithstanding any law, custom, contract or decree of Court to the contrary 
an agriculturist shall be entitled to pay the amount due in four equal instalments, 
the first instalment within 4 months of the commencement of the Act, and the re- 
“maining instalments on or before the ist of July of each of the succeeding three 
years. What happened in this case was that by operation of this provision the 
‘debtor became entitled to pay the amount only in such instalments as provided. 
It obviously follows that the creditor could not claim to be paid contrary to this 
provision. It is conceded by the plaintiff that on the suit as laid by him the first 
instalment which was payable on 1st July, 1955, had become barel by time, and 
that it is only the three subsequent instalments that would be within time. In 
-putting forward this argument the learned counsel for the petitioner claims that 
this special enactment which replaces the contract between the parties and provides 
for instalment payment in the manner specified gives rise to a cause of action in 
favour of the plaintiff-creditor in respect of each instalment, that is to say, the creditor 
would have a period of three years within which to file a suit in respect of that 
‘particular instalment which the debtor had failed to pay on the due date. If 

that contention is accepted there is no doubt that the suit must be held to be within 
time. Before I deal with that point I may refer to the other argument that 
-Article 74 of the Limitation Act does not apply in this case. 


Article 74 provides that the period of limitation for a suit on a promissory 
‘note or bond payable by instalments is three years and the time from which the 
‘period begins to run is the expiration of the first term of payment as to the part 
then payable ; and for the other parts the expiration of the respective terms of 
‘payment. The learned District Munsif is right when he says that the promissory 
“note was not one which was expressed to be payable in instalments. He has not 
however considered the question whether when by the operation of law a party ` 
“becomes entitled to pay the amount in instalments and the other party is also prevented 

‘from demanding payment of anything more than the instalment then due, the prin- 
-ciples underlying the period of limitation prescribed for a debt payable in instal- 
-ments would not equally apply. This argument is countered by the contention 
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that Act I of 1955 does not in terms bar the filing ofa suit. It seems to me however 
that when section 4 in effect lays down the rights and obligations between the parties 
in respect of a transaction in variation of the contract which they had entered into, 
the logical result must be presumed to have been intended by the legislature. 
That apart, section 3, besides barring the laying of a suit within a period of four 
months from the commencement of the Act, provides by sub-section (2) that where 
a creditor files a suit during the period when the debtor is entitled to pay in instal- 
ments, the creditor is deprived of his costs and made to pay costs of the debtor. 
This sub-section is not very clearly worded but it certainly does appear to place the 
suing creditor at a considerable disadvantage in respect of his costs in so far as he 
purports to sue for the entirety of the amount against the terms of section 4 which 
provides for instalment payment of these debts. It is to be noticed that sub-section 
(3) to section 4 provides in the case of a suit filed after the commencement of the Act, 
that the Court shall pass a decree for the immediate payment of only such of those 
instalments as have become payable under the provisions of sub-section (1) and that 
a decree could be passed providing for the payment of future instalments as on the 
dates when they would fall due. Reading this along with section 3, sub-section (2), 
it certainly does appear that the plaintiff-creditor becomes disentitled to his costs, 
and becomes liable for the defendant’s costs if he sues for the entirety of the debt. 
The result of these provisions would appear to be that where the law provides that a 
debt shall be payable in a particular manner and fixes a date for such instalment, 
each instalment furnishes a cause of action for the plaintiff and he is entitled to sue 
only for that instalment. The learned counsel for the respondent urges that this 
being a provision intended for the relief of indebted agriculturists, it is not 
reasonable to infer that the legislature would have permitted the filing of more than 
one suit for the recovery of the debt due. I am unable however to agree that the 
mere fact that a provision for instalment payments resulting in the plaintiff-creditor 
becoming entitled to sue for each instalment separately places any oncrous burden 
on the debtor. I can find no prohibition in the Act against the filing of a suit in 
respect of each instalment. 


In Sambayya v. Pedda Subbayya!, the question arose whether the period of limita- 
tion should stand extended by the period that intervened between the adjudication 
and the subsequent instalment. It was held that this period could be deducted, 
the principal basis for the decision being that the statute of limitation must be read 
side by side with the other enactments which affect the period of limitation. Except 
for the broad principle that the law of limitation does not stand by itself, it is not 
necessary to refer to this decision any further. 


In Savada Gounder v. Veerappa Gounder®, Ramachandra Iyer, J. considered the 
effect of Act V of 1954. and Act I of 1955 upon the Limitation Act. He observed 
that if a Provincial Act makes it obligatory on the Courts to exclude the period 
when computing the period of limitation, Courts have to exclude that period 
and if after excluding that period the suit or application could be filed by a certain 
date, any acknowledgment or payment made in accordance with the provisions 
of sections 19 and 20 after the original period of limitation had expired but within 
the extended period should be deemed to be an acknowledgment of payment 
within the period prescribed for the filing of the suit or application. This decision 
also is in support of the position that the Limitation Act does not stand alone and 
any inroads made upon its provisions by other Provincial Acts must be taken into 
account in computing the period of limitation. 


On behalf of the respondent the decision of Ganapatia Pillai, J. in Ganapatia 
Pillai v. Ekambara Moopan®, has been brought to my notice. In this case the 
learned Judge was called upon to consider whether Article 74 of the Limitation 
Act is attracted by reason of section 4 of Madras Act I of 1955. ‘The gist of the 
decision was that the fact that the debt due by an agriculturist has been made 
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payable by instalments by the legislature would not convert the promissory note 
or bond into one payable by instalments within the meaning of Article 74. He 
concludcd : i ' 

“ The further argument of the learned counsel that if it applied the suit would have been in 
time in respect of the instalments subsequent to the first instalment does not call for any notice.” 
Itis clear from this observation that the only point that was urged before the 
learned Judge was whether Article 74 would in terms apply and save limitation. 
It does not appear to have been specifically contended that by reason of section 4 
of the Act, the provision for payment in instalments would itself give rise to a separate 
cause of action in respect of each instalment. Though it is not open to the parties 
to plead that the debt is divisible unless the contract stipulates therefor, when the 
statute brings about that result by special provisions it is not unreasonable to hold 
that the debt itself has been split up and the failure to pay each instalment as it 
falls due gives rise to a cause of action.. In my view that particular aspect of the 
matter was not before Ganapatia Pillai, J. and that decision does not hold to the 
contrary. 


Nor does Veranna Kona v. Kattupuliambalam1, decided by Jagadisan, J. have any 
relevance to the point at issue here. That was a case where in addition to the 
period of 1 year 6 months and 36 days which a creditor would be entitled to exclude 
from the period of limitation, the creditor claimed to be entitled to add another 
period of three years, part of the normal period of three years having expired pre- 
viously. The learned Judge held that that could not be done. This decision is 
not of much help in dealing with the present question. 


I am accordingly of opinion that the learned District Munsif was in error in 
holding that the suit was barred by limitation. As I have aid earlier, in so for 
as the first instalment was concerned, the suit was admittedly not in time. The 
«Judgment and Decree of the learnéd District Munsif will be set aside and there will 
be a decree instead for the three instalments payable in accordance with the pro- 
visions of Act I of 1955 with subsequent interest and with ‘proportionate costs. 
There will however be no order as to costs in this Revision Petition. 


R.M. — i Petition allowed. 
IN THE HIGHRCOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GANAPATIA PILLAI. 


The Home Insurance Company, Limited, Madras,’ `  .. " Plaintig™* 
v 


The Trustees of the Port of Madras, represented 
by the Chairman, Madras Port Trust ' ' -© Defendant. 


Madras Port Trust Act (II of 1905), section 39— Port Trust taking charge of the goods under— Liability 
ts that of a baee as under the Contract Act— Proof of care and absence of negligencs—Onus on the Port Trust— 
Section 110 —~Goods entrusted under section 39 of the Act damaged by exposure to rain—Claim by the insurance 
company subrogated to the rights of the consignee for damages against the Port Trust—Limitati * Anything: 
purporting to have been dons in pursuance of the Act ’—-What constitutes. 


The Madras Port Trust took charge of the goods under section 39 of the Madras Port Trust Act 
and the responsibility of the Trust for the loss, destruction or deterioration of the goods so taken charge 
of, is that of bailee indicated in sections 151, 152 and 161 of the Indian Contract Act. The measure 
of responsibility of a bailee as provided in these sections of the Indian Contract Act is that the bailee 
is bound to take as much care of the goods bailed to him as a man of ordinary prudence would under 
similar circumstances take of his own goods of the same bulk, quality and value as the goods bailed. 


The warnings which the Port Trust received from the weather forecasts issued by the Meteorolo- 
gical Office as shown in the log book maintained by them are clearly sufficient to indicate that even 
on 17th May, 1952, the Port Trust ought to have anticipated rain on the 18th. On the 16th May 
itself, weather conditions began to show indication of the coming storm. Having regard to these 
circumstances the Port Trust cannot maintain that the rains which fell on 18th May, and the three 
following days could not have been anticipated. 
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The rule as to onus of proof in cases of this kind is very clear. Itis upon the bailee to show 
that the injury or damage did not happen in consequence of his neglect to take such care as a 
prudent or a careful man would exercise m relation to his own pr . On the question whether a 
particular set of circumstances could be anticipated, no hard and fast rule could be laid down. 


As the Madras Port Trust received intimation of the approaching rainy weather even on the 
16th-17th May, 1952, and much more so when rains actually fell on the night of. 18th May, and the 
report received on the 18th regarding weather conditions should have been a warning to them that 
the rainy weather would continue for three or four days more. It was, therefore, their duty to take 
all measures of precaution at least after the 18th May, to protect the goods which were lying in the 
open from the effects of ram water. When the risk of damage was imminent or when damage had 
actually occurred it was the duty of the bailee to take such measures so as to salvage any of the 
part of the goods still left undamaged to prevent further damage. The letter written by the con- 
signee on 19th May, 1952, drawing the attention of the authorities of the Madras Port Trust to the 
fact that the goods were stocked in the open and left uncovered and consequently damaged by rain, 
at least should have served as a wraning to the Port Trust of their duty to take care of the goods 
so that further damage might be prevented. At least then they could have requisitioned the neces- 
sary number of tarpaulins and covered the bales so that further damage could have been avoided, 
though it is not the law that a duty is cast upon the consignee of the goods to warn the authoritics 
of the Port Trust of the impending danger. 


The Port Trust did not take care of the goods in the manner expected of a bailee and they continued 
to be negligent, and have not discharged the burden of proof that lay upon them to show that they 
had taken all the care incumbent upon a bailee. 


It is well settled that an insurance company entering into a contract of assurance containing the 
element of warranty is entitled in law to claim subrogation to the rights of the assured after payment 
is made under the policy. The circumstances under which a suit would be brought by the subrogee 
could not be the same as that applicable to the person to whose rights he has become subrogated. The 
cause of action for a subrogee 1s not the same as the cause of action for the person to whose rights he 
has become subrogated because, in addition to the facts which constitute the cause of action for the 
latter the subrogee must allege and prove payment of money which the defendant was bound to pay. 
‘Thus the accrual of the cause of such suit for a person like the plaintiff in these suits within the meaning 
of that phrase in section 110 of the Port Trust Act can only be from the date when the subrogee gets 
the right to sue. 

The word ‘ purporting ’ is a common word which occurs in many statutes and has the ordinary 
meaning ‘conveying an impression’. 

The Madras Port Trust in taking charge of the landed goods as bailee was exercising a power 
conferred upon it by section g9 read with section 95 (4) of the Madras Port Trust Act and consc- 
‘quently it was doing a thing in pursuance of the Act. In construing the words ‘ anything done in 
pursuance’ of the Act, one should not import the idea that the act done must be duty compulsorily 
performable by the authority. It also includes anything done within the power of the Port Trust. 
“Therefore, even if section 39 of the Madras Port Trust Act does not impose a duty in respect of handling 

of imported cargo it at least confers a power which was exercised in pursuance of the Act. 

Subsidiary contracts entered into by statutory bodies with third parties in the course of the dis- 
«charge of their duties which fall within their power as defmed by the enactment creating the cop- 
poration may not be an act in the discharge of their public duty and, therefore, may not be protected 
by the provisions of section 110 of the Port Trust Act. ‘The test is not whether the doing of the thing 
was authorised by the statute but it must be something done in the execution of a public duty or autho- 
Yity, that is covered by the statute. 

The handling of imported cargo by the Madras Port Trust by taking charge of such goods as 
‘bailee is certainly an instance of an act done by the Port Trust in execution of its public duty or autho- 
rity, and the period of limitation for commencing action against the Port Trust provided in section 110 
of the Act is applicable. 

Firestone Tyre and Rubber Company case, L.R. (1952) A.C. 452, referred. 


Suit for recovery from the defendants of a sum of Rs. 41,537-4-0 (Rupees 
forty-one thousand, five hundred and thirty-seven and annas four) paid by the 
laintiff and representing the damage sustained by Baijnath Gangadhar & Co., Ltd., 
ae and the fees they had to pay for five hundred bales of high density cotton 
delivered by Messrs. Finberg Trading Company, Dallas, Texas, to the defendant 
with interest Rs. 1,980-2-0 (Rupees one thousand nine hundred and eighty and 
annas two) in all a sum of Rs. 43,517-6-0 (Rupees forty-three thousand five hundred 
and seventeen and annas six) as per particulars mentioned in the plaint with further 
interest at six per cent. from the date of plaint till the date of payment and for costs, 


V. Tyagarajan for Messrs. King and Partridge, for Plaintiff. 


The Advocate-General (V. K. Thiruvenkatachari), for V. V. Raghavan and 
J. Nagarajan, for Defendant. 
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The Court delivered the following 
Jupoment :—These three suits are instituted by the Home Insurance Company, 
Limited, a company incorporated in the United States of America against the 
Board of Trustees of the Port of Madras for damages in respect of three consignments 
__ of five hundred bales, two hundred bales and fifty bales of American cotton elivered. 
to the defendant by the steamer s.s. ‘ falapanki’ towards the end of April, 1952. 
The three suits were tried together as common questions of law and facts arise. 
The pleadings in the three suits are identical. l 


Messrs. Finberg Trading Company, Dallas, Texas, in the United States of 
America consigned to Messrs. Baijnath Gangadhar & Company, Limited, Bombay, 
the three consignments of high density American cotton by the steamer “ Queer 
City? towards the end of January, 1952, for carriage to the port of Madras. ‘The 
said goods were transferred at Bombay to s.s. “Jalapa 1? which arrived at 
Madras on the 27th of April, 1952. The landing of the goods was completed on 
4th May, 1952. Applications for the clearance and survey of the goods on behalf 
of the consignees were filed in the office of the Port Commissioners of Madras on 
rath May, 1952. The landing of the goods was done by stevedores on behalf of 
the shipowner and the Port Trust took charge of the goods after landing. 

The safe carriage of the goods was insured with the plaintiff company under 
a policy of insurance effected by the shippers on behalf of the consignees. It is 
alleged that the defendant Port Trust after receiving the goods into their custody 
negligently and wrongfully stored the goods in the open in the harbour premises 
without covering them with tarpaulins for protection against adverse weather con- 
ditions. On the 18th May, 1952, and the following three days there was heavy 
rain in Madras and the goods got drenched with rain water and considerable damage 
was caused consequently to the cargo. There was a claim by the consignees in a 
sum of Rs. 41,537-4-0 in respect of the cargo concerned in Civil Suit No. 4 of 1957, 
Rs. 13,215-14-0, in respect of the cargo in Civil Suit No. 4 of 1957, a sum of Rs. 
3,339-1-0 in respect of the cargo covered by Civil Suit No. 6 of 1957. These claims 
in respect of the damage sustained by the consignees and also the fees which they 
had to pay for survey of the goods, were paid by the plaintiff company to the con- 
signees after due enquiry as the claims were valid and unanswerable since 
the defendants the bailee of the goods were guilty of gross negligence and breach 
of duty as bailees. The claims were paid by the plaintiff company on the 18th 
. September, 1952, in respect of the cargo covered by Civil Suit No. 4 of 1957 and. 
on 7th November, 1952, in respect of the cargo covered by Civil Suit No. 5 of 195 
and on 31st October, 1952, in respect of Civil Suit No. 6 of 1957. The laine. 
it is alleged, became subrogated in law to the consignee’s rights against the defendant 
and the sum paid by the plaintiff company to the consignee together with interest 
at six per cent. per annum from the date of payment up to the date of the plaint 
are claimed from the defendant in these three suits. 


The following main common defences are raised by the written statement 
filed in all the suits. It is stated that as the bales in question were compressed cotton 
they were not permeable to rain water. It is denied that the defendant acted. 
negligently in taking care of the consignments. The storage of bales of American. 
cotton in the open is stated to be the general prevailing practice of the Madras. 
Port Trust and it is also said that there was no necessity to cover the bales with 

aulins except during the monsoon seasons. The rains which occurred on and 
after 18th May, 1952, are said to be unexpected and off season rains and an act of 
God. It is denied that the Port Trust would be liable for the damage caused by 
such rains. ‘The suits are also said to be barred by limitation under section 110: 
of the Madras Port Trust Act. The defendant also denies liability to pay interest 
claimed. The following issues were framed in all the suits :— 


1. Are the defendants guilty of negligence in storing the cotton bales in the open and without. 


covering the said bales ? 
2. Did the defendant take as much care of the goods as a prudent owner would of hisown goods?’ 


g. Are the defendants not liable for the reason mentioned in paragraph 4 of the written statement > 
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4. Is the suit barred by limitation ? 

5. Was there any damage to the goods, and if so, whether the defendants are in any way liable 
for the same and to what extent ? 

6. Are the defendants liable to pay interest ? 

4. To what relief, if any, is the plaintiff entitled ? 


Application No. 513 of 1960, was filed during the trial of the suit, for amendment” 
of the plaint in Civil Suit No. 5 of 1957. In this Application the plaintiff seeks 

to amend paragraphs 5 and 6 of the plaint by substituting the date 7th November, 

1952, in the place of 31st October, 1952, as the date when the money was paid 

by the plaintiff company under the policy of insurance in respect of the claim for 

damages made by the consignees. The amendment being in the nature of a formal 

amendment to correct an inadvertent mistake, I allow it. 


The extent of damage caused to the cotton bales was the subject of a survey 
conducted by Messrs. Wilson & Company, agents for Lloyds. One Rozario, 
P.W. 1, an employee of Messrs. Wilson & Company and one Parkinson (P. W. 2), 
carding master of Messrs. Buckinghan & Carnatic Mills, Madras, conducted the 
survey. At the request of Messrs. Wilson & Company, Parkinson inspected the 
bales on a number of days before delivery was taken from the Madras Port Trust 
in June, 1952. Exhibits P-6, P-13 and P-27 are the Survey Reports. Since the 
damage was uniform representative samples were taken from six or seven bales. > 
for chemical tests conducted by Messrs. Wilson & Company. Mr. Parkinson . 
inspected each bale and the extent of damage was noted in the schedule to the 
Survey Reports. Part of the consignments was stored in YY Warehouse and this. 
did not suffer any damage. The rest of the cargo was lying in the open in the 
quays of the Madras Port Trust. The effect of the evidence of these two witnesses 
is that the extent of damage to the goods was assessed as ranging from four to 
fourteen per cent, and the damaged cotton was rendered totally unusable. A half- 
hearted attempt was made during the cross-examination of these two witnesses to 
show that the test carried out by them for assessing the extent of damage was not 
comprehensive enough, but on going through the evidence of these witnesses, I am 
satisfied that the tests carried out by Mr. Parkinson and by Messrs. Wilson & 
Company were adequate to assess the extent of damage. I accept their evidence 
on this point. I answer, Issue No. 5 accordingly in respect‘of the occurence of 
damage to the goods. The remaining part of Issue No. 5 relating to the responsi- 
bility for damage will be considered under Issues 1, 2 and 3. 


_ These issues (1, 2 and 3) and the latter part of Issue 5 relate to the question 
of charge of negligence against the Madras Port Trust in leaving the cotton bales. 
in the open without any covering. This question turns upon the amount of care 
which the bailee (Port Trust) ought to have taken in respect of the goods. It is 
undeniable that the Madras Port Trust took charge of the goods under section 39 
of the Madras Port Trust Act and the responsibility of the Trust for the loss, des- 
truction or deterioration of the goods so taken charge of, is that of bailee indicated 
in sections 151, 152, and 161 of the Indian Contract Act. The measure of res- 
ponsibility of a bailee as provided in these sections of the Indian Contract Act 
is that the bailee is bound to take as much care of the goods bailed to himas a 
man of ordinary prudence would under similar circumstances take of his own goods 
of the same bulk, quality and value as the goods bailed. 


It is necessary to state a few facts before discussing the contentions raised by the 
learned Advocate-General on behalf of the defendant on this part of the case. Deli- 
very commenced on the 5th June, 1952, and it was completed by the 15th June, 
1952. When rains occurred on the night of 18th May, 1952, Messrs. Best & Com- 
pany, the agents of the consignor wrote a letter (Exhibit P-26) to the Port Trust 
Authorities giving notice of the claim for damage caused to the cotton bales by rain. 
water. ‘This is a very important document and I reproduce it below :— 


S.F. 164/Cr. (iii). 19th May, 1952- 
The Traffic Manager, 
Madras Port Trust, Madras. 


2 
-7y 
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Dear Sir, 
S.S.  Falapanki ” arrived 27th April, 1952. 
O.P.C.D. 
F.T.C.O. 50 bales High Density cotton. 
H.U. 342 200 bales High Desity cotton. 
F.T.C.O. L.A. 78/112. 


We observe that owing to rain last night all the above bales stored in the open in the harbour 
remises have got wet due to their not having been covered by tarpaulins. Owing to this we have 
forced to suspend the weighment by the supervisors. We regret we shall have to hold the Port 
“Trust Authorities responsible for the resultant damage to the cotton. Please treat this as a notice of 
claim from the importers. Please arrange to conduct a survey on the bales immediately. - 


We also request you to waive transit dues on the bales for the period they remain wet makmg 
ait impossible for a proper weighment by the supervisors. 


Yours faithfully, , 
jor Best & Company, - LTD. 
. Jor MANAGER. 


“Copy to :— * Home Insurance Company Policy Nos. 404403 and 404998. 


“The log book maintained by the Port Trust (Exhibit D-6) for May, 1952, shows that 
even on the 17th of May, the Port Trust received a telegram from the Madras 


~ -Observatory which led the Port Trust to continue hoisting distant cautionary 


signal which was hoisted even on the previous day as a result of the then prevailing 
-weather conditions. This book also shows that showers occurred both ‘on’ the 
night of 18th May, and on the morning and afternoon of 19th May. ‘The entry 
relating to 19th which covers the period from 7 A.M. to 12 midnight which takes 
in the night of 18th May, also shows that rain occurred between 02-43 hours to 
.03-35 hours and drizzling continued between 03-36 hours and 05-55 hours on the 
night of 18th-1gth May. On the morning of 19th, showers occurred between 08-05 
hours and 08-40 hours and light drizzling occurred between 12-15 hours and 13-05 
hours and also between 15-45 hours and aes hours. Velocity of wind 1s noted 
on that day to be at the rate of thirty-two miles per hour. On the 20th May, the 
Port Trust received advice from the Madras Meteorological Office, to replace the 
„distant cautionary signal by the local cautionary signal. ‘The entry in the log book 
-n the 20th of May, shows that there was light drizzle that day accompanied by 
thunder and lightning between the hours 8-30 and 11-45 in the forenoon. ‘There 
-was that day sudden rise of wind with squalls with a velocity up to sixty miles at . 
_4 P.M. and thunder continued at intervals between 9-40 and 3-20 hours in the night. 
Both on the 20th and 21st May, the sea, outside the harbour was rough and high 
-velocity wind was blowing at fifty miles per hour. Even on the goth and 21st local 
-warning signal was hoisted though there was no rain after the goth except for drizzling 
on the 22nd for about twenty minutes and disturbed weather conditions continued 
till 25th May. The weather conditions noted in the log book, Exhibt D-6, indicates 
‘both drizzling and rain on the night of 18th May and on three subsequent days before 
«the 25th May, with high winds accompanied by thunder on many of these days. 


The first contention of the learned Advocate-General was that normally no rain 

-is expected in Madras in the month of May and consequently storage of cotton in the 
open during this period is nothing unusual. Therefore the Port Trust was under no 

‘liability as bailee to provide for a contingency which could not be anticipated. In 
support of this contention he relied upon the decisions in Mooljt Sicka & Co. v. B. N. 

Ry. Co.,1 and Shanti Lal v. Tara Chand*. In the former case a consignment of biri 

leaves was delivered at a station of B. N. Railway Company and was stocked in the 

- open in front of the goods shed awaiting arrival of wagon. A part of the consignment 
-was burnt down during night time and the finding was that the fire must have been 
-caused by some passer-by throwing a burnt cigarette or cigar end on the goods. In 
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considering the liability of the railway company for the damage of the goods Jack, J., 
_ observed -thus : 


“ What is ordinary diligence must be considered having regard to the habits of business and the 
general customs of the community and in the present case I think, taking all the circumstances into 
account that the facts do not show that the company failed to exercise ordinary care. ‘There is no 
evidence that these goods were particularly inflammable or that there was any reason to suspect 
that-a lighted cigarette might be thrown near the bags by a passer-by.” 


Applying the test propounded by him the learned Judge held that the railway com- 
pany did not fail to exercise ordinary diligence expected of a bailee and that it was not 
liable for any damage. In Shanti Lal v. Tara Chand), damage was caused by unprece- 
dented floods and a large quantity of grain stored by a commission agent in his 
godown got damaged by the flood waters. The bailee was held not responsible 
for this loss. The cause of damage in both these cases is, in my opinion, truly not 
anticipative. ‘The occurrence of floods in the river Jumna may not be unusual but 
to expect such flood waters to rush into the town and enter the godown of the bailee 
was certainly unusual. Similarly to expect a damage by a lighted cigaratte acci- 
dentally thrown on a consignment of biri leaves is not normal. Equally the learned 
Advocate-General argued that summer rain in Madras is not normal and one could 
not anticipate it. Summer rains in this case was not a hit and go affair. It persisted 
for more than three days commencing from the 18th May. D.W. 1 asserted that 
rains in summer are only an occasional occurrence and not a regular annual feature. 
I agree but the warnings which the Port Trust received from the weather forcasts 
issued by the Meteorological Office as shown in the log book maintained by them are 
clearly sufficient to indicate thet even on the 17th May, the Port Trust ought to have 
anticipated rain on the 18th. On the 16th May itself, weather conditions began to 
show indications of the coming summer storm. Having regard to all these circum- 
stances, I am unable to accept that the rains which fell on the 18th of May and the 
three following days could not have been anticipated. Even if it be that the learned 
Advocate-General is right in contending that the rains on the 18th May could not 
have been anticipated, I am afraid I cannot agree with him when he asserts that the 
rains on the three subsequent days also were not anticipative because D.W. 1, 
Parthasarathy, in referring to the weather reports entered in the log book of the Port 


Trust admitted that they received advice of coming stormy weather even on the 16th 
of May. 


"In passing I may touch upon another argument of the learned Advocate General 
that the Port Trust could not do better under the circumstances of the case consider- 
ing that large consignments of cotton bales were unexpectedly received in the months 
of March and April, 1952. It was said that owing to an unprecedented import of 
goods into the port during that period sufficient arrangements could not be made for 
warehousing them or keeping them covered with tarpaulins. The allegation that 
the arrivals of the cotton bales were without previous notice appears to be unfounded. 
Parthasarathy, D.W. 1 admitted that even towards the end of 1951 the Port Trust 
was advised by the Government of India that about 60, ooo bales of American cotton 
were expected to be landed in Madras Port during the beginning of 1952. Having 
regard to this I am unable to accept the contention that the arrivals of the goods were 
unexpected and that the Port Trust could not make adequate arrangements for 
storage of these goods. 


The rule as to onus of proof in cases of this kind is very clear. It is upon the 
bailee to show that the injury or damage did not happen in consequence of his neglect 
to take such care as a prudent or a careful man would exercise in relation to his own 
property. See Halsbury’s Laws of England, Third Edition, Volume II, Paragraph 227 
and Indian Contract Act by Pollock and Mulla, Eighth Edition, Page 576. On the 
question whether a particular set of circumstances could be anticipated, no hard and 
fast rule could be laid down. ‘That is obvious, but some guidance on this point is 
obtainable from the decisions which have dealt with similar questions, 

— 
1, ALR, 1993 All. 158. : 
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In Rampal v. Gourishankar1, a jewel pledged with a pawn-broker was lost by 
theft. This jewel was kept in a burglar-proof and fire-proof Godrej safe along with 
other ornaments belonging to the pledgee. ‘The key of the safe used to be kept ina 
cash box which used to be locked. ‘The pledgee used to carry on his person the key 
of this box. The room in which both the iron safe and the cash’box were kept used 
to be locked up. This room was in the ground floor. The iron safe was locked 
and the key was left in the cash box and the room in which the iron safe was kept 
was also locked. The family of the pledgee used to live in the first floor above the 
ground floor. None slept on the ground floor to keep watch during night time. On 
the night of theft when the pledgee was absent from his house, the safe was opened 
by a burglar with the key which he extracted from the cash box and all the jewels 
_ were removed including the pledged jewel. On these facts, Deo, J., held that the 
- pledgee had not taken as ich care of the ornaments as a man of ordinary prudence 
would take of his own goods. He further held that the loss of the goods of the pledgee 
himself along with the pledged jewel did not make any difference. In an early 
English case in Campbell’ Reports, Leck and another v. Maestaer*, the owner of a dry 
dock situate on the banks of the river Thames was sued by a ship-owner for 
negligence caused to his ship under the following circumstances :— 

When the ship was lying in the dry dock for repairs a remarkably high tide 
occurred in the river Thames as a result of which the gates of the dock were burst 
open by the flood water and the ship was forced out and it collided with another 
~ vessel and sustained ‘injuries.’ This accident happened during day time but 
all the workmen were absent except the watchman. Lord Ellenborough ruled 
in that case that it was the duty of the defendant to have had a sufficient number 
of men in the dock to take measures of precaution when the danger was approaching 
and that he was normally answerable for the effects of this dificiency. ‘This case is 
important for the reasons that the high tide was in a sense not anticipated because 
it was remarkably high. ‘Even then the ruling shows that it was the duty of the dock 
owner to take all measures of precaution when the danger was approaching. That 
principle, in my opinion, applies to the facts of this case as the Madras Port Trust 
received intimation of the approaching rainy weather even on the 16th-17th May, 
1952, and much more so when rains actually fell on the night of 18th May, and the 
report received on the 18th regarding weather conditions should have been a warn- 
ing to them that the rainy weather would continue for three or four days more. It 
was, therefore, their duty to take all measures of precaution at least after the 18th 
May, to protect the goods which were lying in the open from the effects of rain water. 
The Privy Council had to consider a similar question in Brabant & Co. v. King?. 
There, the goods stored by the Government of Queensland in Australia in warehouses 
belonging to them were damaged by the heavy floods in the river Brisbane. In 
indicating the rule applicable to the case, the Privy Council pointed out that the 
Queensland Government was not only under a legal obligation to exercise the same 
degree of care which might reasonably be expected from a skilled store-keeper 
acquainted with the risks to be apprehended either from the character of the store- 
house itself or of its locality but that the obligation included not only the duty of 
taking all reasonable precautions to obviate these risks including the duty of taking 
all proper measures for the protection of the goods when such risks were imminent 
or had actually occurred. It was found in this case that no attempt was made for 
salvaging any part of the goods after the store-house had become flooded. The 
ar oe of this case that when the risk of damage was imminent or when damage 

ad actually occurred it was the duty of the bailee to take such measures so as to 
salvage any of the part of the goods still left undamaged to prevent further damage is 
quite apposite to the facts of the present case. Evenon the 19th May, 1952, Messrs. 
Best and Company, Limited, pointedly drew the attention of the authorrities of the 
Madras Port Trust to the fact that the goods were stocked in the open and left un- 
covered and consequently damaged by rain. This, at least should have served as 
a warning to the Port Trust of their duty to take care of the goods so that further 
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damage might be prevented. Atleast then they could have requisitioned the nceessary 
number of tarpaulins and covered the bales so that further damage could have been 
avoided, It is not the law that a duty is cast upon the consignee of the goods ta 
warn the authorities of the Port Trust of the impending danger though in the instant 
case such a warning was given when Messrs. Best and Company, Limited, wrote the 
letter already referred to earlier to the Port Trust on the rgth May soon after rain 
had fallen on the night of 18th May. I, therefore, find that the Port Trust did not 
take care of the goods in the manner expected of a bailee and they continued to be 
negligent even after the 18th May, 1952, when rains had fallen. They cannot, there- 
fore, be held to have discharged the burden of proof that lay upon them to show 
that they had taken all the care incumbent upon a bailee. I answer these issues 
accordingly. 


Issue No. 4.—The defendant raised the plea of limitation in all the suits based ` x 


upon the provisions of section 110 of the Madras Port Trusts Act, 1905. That 
provision reads : 

“ No suit or other proceeding shall be commneccd against any person for anything done, or 
purporting to have been done in pursuance of this Act without giving to such pesron one month’s 
previous notice in writing of the intended suit or other proceedings and of the cause thereof, nor 
after six months from the accrual of the cause of such suit or other proceeding.” 

The plea is based upon the allegation that the suits were not laid within six months . 
of the accrual of the cause of action. 

The first argument of the learned Advocate-General was that since the consignee ` 
himself would have been bound by the six months’ rule of limitation contained 
in section 110 the plaintiff in these three suits was equally bound by that rule as 
his cause of action was obtained by suborgation by reason of payment of damages 
to the consignee under the insurance policy. There is no dispute that at the time 
when damages claimed by the consignee were paid by the plaintiff the cause 
of action of the consignee under the policy of insurance was in time and had not 
become barred by limitation. It is well-settled that an insurance company in 
the position of the plaintiff entering into a contract of assurance containing the 
element of warranty is entitled in law to claim subrogation to the rights of the 
assured after payment is made under the policy. The question for my decision is 
whether and how far a subrogee in such a case would be bound by the rule of limita- 
tion applicable to the person to whose rights he has become subrogated. Obviously, 
the circumstances under which a suit would be brought by the subrogee could not 
be the same as that applicable to the person to whose rights he has become subro- 
gated. I specifically refer to the relief obtainable by using the words’ content of 
the right’. Beyond this he is not affected by any rule of limitation which applies 
to the other person. 


In this case the relevant language of section 110 is: 

“nor after six months from the accrual of the cause of such suit or other proceeding.” 
None can dispute that the cause of action for a subrogee is not the same as the cause 
of action for the person to whose rights he has become subrogated because, in addi- 
tion to the facts which constitute the cause of action for the latter the subrogee must 
allege and prove payment of money which the defendant was bound to pay. (See 
pargraph 1682 of MacGillioray on Insurance Law, Fourth edition). Thus the accrual 
of the cause of such suit for a person like the plaintiff in these suits within the mean- 
ing of that phrase in section 110 can only be from the date when the subrogee gets 
the right to sue. There is, therefore, no substance in this contention. 

I shall now state a few relevant dates before I deal with the next contention 
of the learned Advocate-General. In Civil Suit No. 4 of 1957, the payment of 
money was made by the plaintiff on 22nd September, 1952 an the suit was filed 
on 4th July, 1953. In Civil Suit No. 5 of 1957, the payment was made on 17th 
November, 1952, and the suit was filed on 4th July, 1953. It should be noted in 
connection with this suit that the High Court was closed for the summer recess 
between 4th May, 1953, and grd July, 1953 and consequently the suit was filed 
immediately on the reopening of the High Court after summer recess and under 
the provisions of the Limitation Act, the period of the summer recess could be ex- 
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cluded in computing the period of limitation. In Civil Suit No. 6 of 1957, the 
payment was made on gist October, 1952 and that suit was filed on 29th April, 
1953. Thus even if the six months period of limitation provided by section 110 
of the Madras Port Trust Act applies Civil Suits Nos, 5 and 6 of 1957 would be in 
time. However, the question has to be examined with reference to Civil Suit No. 4 
of 1957, because the period of six months in regard to this suit would have expired 
by 22nd March, 1953. There is no direct authority of this Court upon this point. 
Mr. Thyagarajan for the plaintiff, contended that the cause of action in all these 
cases is based upon the neglect of duty by the bailee and this act of the Port Trust 
or its omission could not be construed as anything done or purporting to have been 
done in pursuance of the Madras Port Trust Act. Referring to section 39 of the 
Act and other provisions, Mr. Thyagarajan contended that the duty of warehousing 
of the goods imported was not an obligation cast upon the Madras Port Trust by 
the Act but was only a permissive service which the Port Trust was authorised to 
undertake. In making this distinction between obligatory duties and permissive 
duties of the Port Trust he relied upon clause (2) of section 39 of the Madras Port 
Trust Act which reads thus : 

“ The Board shall if so required by any Owner, perform in respect of goods all or any of the 

services mentioned in clauses (a), (b) and (d) of sub-section (1) provided that the Board shall not 
be bound to perform any service which it has relinquished under the provisions of clause (a) of 
sub-section (1) of section 41-A.” 
According to him despite the language of clause (1) of this section which casts an 
obligation on the Board to provide facilities for landing, shipping or transhipping 
goods between vessels in the port and the wharves, piers, quays or docks in posses- 
sion of the Board and receiving, removing, shifting, transporting, storing or deliver- 
ing goods brought within the Board’s premises, the Board was not under any duty 
to act as a warehouseman in respect of imported goods and consequently neglect 
in this case was caused not in the course of performance of any duty imposed upon 
the Port Trust by the Act but only in the exercise of a power which was optional 
to the Board. I shall deal later with the authorities of this Court and other High 
Courts which have construed section 39 of the Madras Port Trust Act or similar 
provisions in the two other Port Trust Acts but for the present I must refer to 
Mr. ‘Thyagarajan’s contention about the difference in the phraseology between the 
Madras Port Trust Act and the Bombay and Calcutta Port Trusts Acts. 2 


Section 113 of the Calcutta Port Trust Act, 1890, provides : 


“ The Commissioners shall immediately upon the landing (by them) of any goods take 

thereof and store such as are liable to suffer from exposure in any shed or warehouse belonging to 
the Commissioners.” 
Similarly it was contended that under section 61-A of the Bombay Port Trust Act 
of 1879 a duty was cast upon the Trust Board to take charge of the goods immediately 
upon landing and store such as are liable in their opinion to suffer from exposure 
in any shed or warehouse belonging to the Board. Mr. Thyagarajan contended 
that the language of section 39 of the Madras Port Trust Act was dissimilar to the 
language of the corresponding sections in the Bombay and Calcutta Port Trust 
Acts and by section 39 (1) of the Madras Port Trust Act no statutory duty is cast 
upon the Board except in respect of the duty of carrying passengers by rail, tramway 
or otherwise within the limits of the port subject to such restrictions and conditions 
as the Central Government may see fit to impose—vide clause (c) of section 3g (1). 
He also referred to the provisions of section 41 of the Madras Port Trust Act which 
empowers the Trust Board to relinquish to any person the performance of any or 
all of the services under clauses (a) and (5) of sub-section (1) of section 39. 
According to him the result of reading these two sections together would be that no 
statutory duty was cast upon the Port Trust in respect of the goods imported into 
the port either for accepting the goods as bailees or for storing them as warehouse» 
men. 


He then proceeded to elaborate his argument thus: 


- The power of storing the goods as warehousemen and to accept the landed 
goods as bailess on behalf of the consignees was only an optional power and not a 
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statutory duty, and in the performance of such function the Board could not claim 
the benefit of the special rule of limitation contained in section 110 of the 
Act apart from the ordinary rule applicable to all warehousemen or bailees. He 
sought support for this argument in two decisions of the House of Lords which dealt 
with the construction of section 1 of the Public Authorities Protection Act of England. 
The first decision is Bradford Corporation v. Myers}, and the second is Griffiths v. Smith®. 
Both these decisions deal with the question of the period of limitation within which 
suits had to be brought against public bodies for damages. Before considering 
these decisions it is necessary to set out the relevant portion of section 1 of the Public 
Authorities Protection Act of 1893 which is in these terms : 

“ Where after the commencement of this Act any action, prosecution or other proceeding is 
commenced in the United Kingdom against any person for any act done in pursuance or execution 
or intended execution of any Act of Parliament, o of any public duty or, authority, or in respect of 


any alleged neglect or default in the execution of any such act, duty or authority, the following 
provisions shall have effect.” 


‘The rest of the section is unnecessary because its purport is that such action should 
be commenced within six months after the neglect or default complained of takes 
place and in case the defendant in such action succeeded costs should be awarded 
as between the solicitor and the client. In the Bradford Corporation Case, a ton of 
coke was sold by the Bradford Corporation to the plaintiff and in delivering the 
goods the plate glass window of the plaintiff’s premises was damaged by the negli- 
gence of the charterer. The Corporation resisted the claim on the plea of limitation 
based upon section 1 of the Public Authorities Protection Act. The House of Lords 
held that the act complained of was not an act done in the direct execution of a 
statute or in the discharge of a public duty or in the exercise of Public Authority 
and, therefore, the Public Authorities Protection Act afforded no defence to the 
action, ‘The speech of Lord Buckmaster referring to the distinction between power 
si eee 2 public authorities to perform acts was relied upon by Mr. Thyagarajan. 
t rea us : 


“ In other words it is not because the act out of which an action arises is within their power that 
a Public Authority enjoys the benefit of the statute. It is becuase the act is one which is either an 
act in the direct execution of a statute or in the discharge of a public duty or the exercise of a 
public authority. I regard these latter words as meaning a duty owed to all the public alike or an 
authority exercised impartially with regard to all the public.” 


Basing his argument on this distinction, learned counsel for the plaintiff contended 
that section 110 can be availed of by the defendant only in cases where they were 
sued in respect of an act done in the discharge of their obligation under the statute 
in which category he placed only the duty cast upon the Board to perform acts 
enumerated in section 39 (1) (c) of the Madras Port Trust Act and he excluded 
from this category the other services enumerated in section 39 (1) of the Act. 


This decision was followed in Griffiths v. Smith?, by the House of Lords where 
the managers of a public elementary school issued invitations to the parents of the 
pupus to attend an exhibition in the school premises of work done by the pupils. 
While this display was in progress the floor of the room in which the parents were 
assembled collapsed and one of the parents suffered severe injuries in respect of 
which a suit was brought. The managers of the elementary school relied upon the 
Public Authorities Protection Act and sought to defeat the claim of the parent on 
the ground that it had not been brought within the period fixed in section 1 of that 
Act. The House of Lords following the Bradford Corporation Case1, held that the 
managers of the school were a Public Authority within the purview of the Public. 
Authorities Protection Act and that the neglect or default complained against was 
one which occurred in the exercise of as tatutory duty and consequently the suit was 
not in time as it was not brought within six months next after the neglect or default 
complained of. In both these cases the noble Lords who took part found difficulty 
in drawing the line of distinction between what was public duty and public autho- 
rity in the case of a Corporation which was entitled to engage in private trade or 
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was rendering service to the public as distinguished from duties which were purely 
incidental or subsidiary, with regard to their permissive powers. The Privy 
Council had to consider both these decisions in Firestong Tyre and Rubber Co. (S.S.) 
Lid. v. Singapore Harbour Board!. I find there an illuminating discussion of the prni- 
ciples of the abovementioned two decisions of the House of Lords and an attempt 
being made to correlate those principles to the duties of the Harbour Board of 
Singapore. I have derived much assistance from this decision in considering the 
argument of Mr. Thyagarajan with reference to section 110 of the Madras Port 
Trust Act. In Firestone Tyre and Rubber Co. (S.S.). Lid. v. Singapore Harbour Board, 
seventeen tyres belonging to the Firestone Company out of a large consignment of 
tyres imported into the Port of Singapore were lost, while the consignment was 
in the custody of the Harbour Board. In a suit brought to recover damages for 
this loss the Harbour Board relied upon section 2 of the Public Authorities Protec- 
tion Act of the Straits Settlement which is in pari materia with section 1 of the Public 
Authorities Protection Act of the United Kingdom. The Privy Council came to 
the conclusion that in acting as warehouseman in respect of imported goods the 
Singapore Harbour Board was performing a public duty and was entitled to the 
protection of the Public Authorities Protection Ordinance of the Straits Settlements. 
In posting the question for: decision Lord Tucker observed thus : ; 
“In the present case it has been admitted throughout that the Board is a ‘ Public Authority ° 
within the meaning of the Ordinance so interpreted. The sole issue, accordingly, is whether in taking 
the appellant’s goods into their custody for delivery to them they were doing an act in pursuance 
of any public duty ‘ or authority.’ In this connection it is also well-settled that this question cannot 
be resolved cena by ascertaining whether the act or activity in question was inira vires the authority 


The protection of the Ordinance does not cover all lawful and authorized acts of a Public Authority. 
Some acts are excluded. The difficulty is to define what acts or classes of acts are excluded.” 


After referring to the Bradford Corporation Case? and Griffith’s Case’, Lord ‘Tucker laid 
down the following rules for determining what acts performed by the Singapore 
Board fall within the category of public duties :— 

1. It is essential to the protection afforded by the statute that the act or 
default in question should be in the discharge of a public duty or the exercise of a 
public authority. ‘This assumes that there are duties and authorities which are 
not public. = 

2. In deciding whether the duty or authority has this public quality it is 
sometimes relevant to consider whether it arises out of or is imposed by a contract 
voluntarily entered into by the Public Authority with an individual with whom 
it is under no obligation to contract. This rule has no application to the instant 
case because there is no contract here. 


3. The mere fact, however, that in the discharge of its duty or the exercise 
of its authority the Public Authority may have made a contract does not of itself 
deprive the duty or authority of its public quality. ‘The existence or absence of a 
contract is not a decisive test. (See per Lord Shaw in the Bradford Corporation Case? ) 

4. Effect must be given to the word ‘ Authority’. This excludes the test 
of obligatory as opposed to permissive powers. The authority quoted for the fourth 
test is the speech of Viscount Maugham in the Griffith’s Case*, Having regard to 
this authoritative pronouncement of the effect of the Griffith’s Case®, I am unable ' 
to accept the contention of Mr. Thyagarajan that a distinction could be drawn 
between obligatory duties cast upon the Corporation (the Commissioners for the 
Port of Madras) as opposed to their permissive powers. I may point out that in 
the Firestone Tyre and Rubber Company Caset, there is no indication that the duty of 
taking care of the goods undertaken by the Singapore Harbour Board was an obli- 
gatory duty or a permissive service. This, however, makes no difference because 
the Privy Council held that once the duty of warehousing was permitted by the 
Act it should be deemed to be a public duty since it was performed by the Board 
In respect of all the members of the importing public irrespective of the contract 
between the Board and any individual importer. 

1. L.R. 1958 “A.C. 452. 3. L.R. (1941) AG. 170. 
g° L.R. (1916) 1 A.C. 242. 
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The other tests propunded by Lord Tucker equally apply to the present case, 
and I must hold that even though the duty of receiving goods imported into the 
Port and ‘taking care of them till delivery to the consignee be held to be a permissive 
duty cast upon the Port Trust it is still a duty performed by the Port Trust in 
pursuance of the Act. After all the statutory provision, I have to consider is section 
110 of the Port Trust Act which though similar in some respects to the provisions 
of section 1 of the Public Authorities Protection Act of the United Kingdom, is not 
entirely identical. I repeat the relevant words of section 110: 

“No suit or other proceeding shall be commenced against any person for anything done, or 
purporting to have been done, in pursuance of this Act, without giving to such person one month’s 
previous NOTICE... cesccseoees ie 


The limited question for my consideration, therefore, is whether the duty under- 
taken by the Port Trust in accepting the goods landed in the Port and warehousing 
them is an act done or purporting to be done in pursuance of the Madras Port 
Trust Act. There is no scope for the argument that this is a duty done in the pur- 

rted exercise of the powers under the Act, because specifically such power is con- 
erred upon the Port Trust. In this view the different language employed in 
the Bombay and Calcutta Port Trust Acts is of no significance. That an omission 
in the performance of a statutory duty stands on the same footing as an act done 
in pursuance of a statute is too well-known to need citation of authorities. The 
Privy Council has laid this down in Calcutta Port Commissioners v. Corporation of Calcutta’, 
where the Port Commissioners of Calcutta were charged with damages for leaving 
unrepaired a portion of the track of their railway as a consequence of which the 
pumping station of the Calcutta Corporation was flooded. 


| The argument was that in neglecting to take proper care of the goods the 
Madras Port Trust was not doing anything or purporting to do anything in pur- 
suance of the Madras Port Trust Act. The word ‘ purporting’ is a common word 
which occurs in many statutes and has come up for decisions before Courts on nume- 
rous occasions. The ordinary meaning of the word purporting is ‘ conveying an 
impression’. The expression ‘ purporting to be done in the execution of his duty ’ 
as a servant of the Crown in India occurring in section 270 (1) of the Government 
of India Act, 1935, was interpreted by the Federal Court in Hort Ram Singh v. The 
Crown?, Sulaiman, J., observed at page 179 as follows :— 

“An act cannot purport to be done in execution of duty unless the offender professes to be acting 
in pursuance of his official duty and means to convey to the mind of another the impression that he 
is so acting.” 

Applying this test I have no hesitation in holding that the Madras Port Trust in 

ing care of the goods as bailee not only acted but also purported to act in pur- 
suance of the provisions of the Madras Port Trust Act and any act or omission 
done in the course of performance of such duty as a bailee was an act done in 
pursuance of the Act. The Madras Port Trust in taking charge of the landed goods 
as bailee was exercising a power conferred upon it by section 39 read with section 
95 (4) of the Madras Port Trust Act and consequently it was doing a thing in pur- 
suance of the Act. In construing the words ‘ anything done in pursuance of the 
Act ’, one should not import the idea that the act done must be a duty compulsorily 
performable by the Authority. It also includes anything done within the power 
of the Port Trust. One cannot thus escape the conclusion that handling imported 
cargo, was an act done by the Port Trust in pursuance of the Act. Therefore, even 
if section 39 of the Madras Port Trust Act does not impose a duty in respect of handl- 
ing of imported cargo it at least confers a power which was exercised in pursuance 
of the Act. Section 110 speaks of anything done in pursuance of the Act and con- 
sequently the default of the Port Trust in carrying out its duty as bailee of the im- 
ported cargo would be an act or omission occurring in the performance of something 
done in pursuance of the Act. I should not, however, be understood as laying down 
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that every act done within the power of the Madras Port Trust would be an act in 
the discharge of their public duty and, therefore, protected by the provisions of sec- 
tion 110 of the Port Trust Act. Such instances are subsidiary contracts entered into 
by statutory bodies with third parties in the course of the discharge of their duties 
which fall within their power as defined by the enactment creating the Corporation. 
Clearly the test is not whether the doing of the thing was-authorised by the statute 
but it must be something done in the execution of a public duty or authority, that 
is covered by the statute. The handling of imported cargo by the Madras Port 
Trust by taking charge of such goods as bailee is certainly an instance of an act done 
by the Port ‘Trust in execution of its public duty or authority. 


I would now advert to the argument of the learned Advocate-General that 
section 39 (1) of the Madras Port Trust Act makes no distinction between what is 
called obligatory duty and permissive power. Having regard to the view I have 
taken as regards the applicability of section r10 of the Port Trust Act to the facts 
of this case, it may not be necessary for me to deal with the arugument of the learned 
Advocate-General that section 39 (1) of the Port Trust Act, by enacting that the 
Port Trust shall provide all reasonable facilities for certain purposes, and have power 
to perform other services imposes a duty upon the Port Trust in respect of both 
classes of services. In support of this argument the learned Advocate-General 
relied upon a recent decision of Rajagopalan, J., in Writ Petition Nos. 889 and go8 to 
923 of 1959. The learned Advocate-General also relied on the provisions of section 
39 (2) and (3) of the Madras Port Trust Act for his contention that in authorising 
Port Trust to act as bailees of imported cargo the statute laid a duty upon them. 
My conclusion that the language of section 110 which speaks of anything done in 

ursuance of the Act must cover even the class of functions for which no duty is cast 
P section 39 (1) but only power`is given to undertake them, relieves me from the 
duty of examining the argument of the learned Advocate-General in regard to this 
matter because even 1f it is not a duty but only a power it is still like handling im- 

orted goods, done in the exercise of and in pursuance of the provision of the Madras 
Port Trust Act. I have the persuasive authority of the Privy Council in the Firestone 
Tyre and Rubber Company Caset, for holding that in the matter no distinction could be 
based or made upon the’ test of obligatory functions as opposed to permissive func- 
tions of a statutory body like the Madras Port Trust. I find that the periòd of limita- 
tion provided for in section 110 applies to this case and consequently Civil Suit No. 4 
of 1957 was filed out of time but the other two suits are in time. I find Issue 4 
accordingly. No finding is called for upon Issues 3 and 6 as those questions were not 
argued before me. 


In the result Civil Suit No. 4 of 1957 is dismissed and Civil Suits Nos. 5 and 6 of 
1957 are decreed as prayed for in the respective plaints. There will be no order as 
to costs in Civil Suit No. 4 of 1957 because the Port Trust has succeeded not on 
merits but on the question of limitation. In the other two suits the plaintifi will be 
entitled to its costs payable by the defendant, Port Trust which will bear its own costs. 


V.S. CS. No. 4 of 1957 dismissed ; 
C.S. Nos. 5 and 6 of 1957 decreed, 


A eae renee nt 
1. L.R. (1952) A.C, 452. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
PRESENT :—Mnr. S. RAMACHANDRA IvER, Officiating Chief Justice AND Mr. Justice 
RAMAKRISHNAN. : 
N. P. S. N. Ramiah Nadar and others 


v. 
N. K. R. K. Amirtharaj .. Respondent. 


Companies Act (I of 1956), section 237— Direction of Court to investigate under ths section—If a judgment 
under Letters Patent (Madras), clause 15. : 


pee Madras), clause 15—Judgment— Direction to investigate under section 237, Companies 
195 “judgment.” 
The investigation carried out by the Government in pursuance of an order of a Court under 


section 237 of the Companies Act, 1956 is no more than a fact-finding one analogous to the issue of a 
Commission for looking into accounts in a dispute between the parties. 


An order of Court directing investigation under the provisions of section 237 of the Companies 
Act will not amount to a judgment within the meaning of the termin clause 15 of the Letters 
Patent so as to entitle an aggrieved party to appeal therefrom. 

On appeal from the Judgment and Order of the Hon’ble Mr. Justice Ramaswami, 
dated 23rd March, 1960, and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application No. 1694 of 1956, in O.P. No. 272 of 
1952. 

V. Thyagarajan and M. A. Rajagopalan, for Appellant. 

S. Swaminathan, for Respondent. 

The Judgment of the Court was delivered by 


Ramachandra Iyer, O.C. J.—This is an appeal from the Order of Ramaswami, J. 
in O.P. No. 272 of 1952 directing the Government of India to obtain one or more 
competent persons and inspectors to investigate into the affairs of the Nadar Press, 
Ltd., Sivakasi and to report thereon for further action to be taken under section 242 
of the Companies Act of 1956, if it appears to the Central Government that such 
action should be taken thereunder. The substantive application, namely, O.P. No. 
272 of 1952, was filed under section 153-C of the Indian Companies Act, 1913, for 
obtaining an order appointing an Administrator or Receiver to take charge of the 
business, properties and assets of the Company, for terminating the services of the 
Managing Director and other Directors, who were in charge of the affairs of the 
‘Company and for certain other reliefs on the footing that there was mismanagement 
of the Company by the Board of Directors and that the affairs of the Company 
‘were conducted in a manner detrimental to the interests of the Company and its 
share-holders. 


During the course of hearing of the petition the learned Judge tentatively came 
to the conclusion that the materials on record make out an overwhelming prima facie 
case for ordering investigation into the affairs of the Company by the machinery 
provided under the Indian Companies Act. The learned Judge, therefore called for 
a report from the officers appointed by the Central Government under the provisions 
of section 237 of the Indian Companies Act. Some of the Directors of the Company 
feeling aggrieved by the order directing an investigation, have filed this appeal. . 

A preliminary objection to the maintainability of the appeal is taken on behalf 
of the respondent on the ground that the order of the learned Judge does not amount 
to a “ judgment ” within the meaning of the term in clause 15 of the Letters Patent. 


In order to appreciate the contention, it is necessary first to ascertain the scope 
-of section 237 of the Act. Thatsection provides for investigation of the Company’s 
affairs in certain cases and provides that the Central Government shall appoint one 
or more competent persons as inspectors to investigate the affairs of the Company 
and to report thereon in such manner as the Central Government may direct, if the 
Court, by order declares that the affairs of the Company otight to be investigated by an 
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inspector appointed by the Central Government. The nature of the jurisdiction of 
the Government in an analogous case has been considered in the judgment of the 
Supreme Court in Raja Narayan Lal Bansilal, In re.1 That case was concerned with 
an enquiry under section 234 of the Indian Companies Act. Their Lordships of 
the Supreme Court observed :— 

“ Thus the scope of the enquiry contemplated by section 234 is clear; wherever the Registrar 

has reason to believe that the affairs of the Company are not properly carried on he is empowered to 
make an enquiry into the said affairs. Similarly under section 235 Inspectors are appointed to investi- 
gate the affairs of any company and report thereon, The investigation carried on by the mspector 
- is no more than the work of a fact-finding Commission.” 
What the learned Judge in the instant case should be held to have directed is the 
issue of a fact-finding commission in terms of section 237 of the Act for the purpose 
of investigation. Ifon the basis of the report of the Inspectors the Government 
come to the conclusion that any action should be taken in regard to the management 
of the Company, the Court would consider the same. If the Government do not 
consider that any further action is necessary, the appellant could have no grievance 
whatsoever. 

Mr. Thyagarajan appearing for the appellant contends that as section 237 
speaks of a declaration by Court, it should necessarily involve an adjudication, which 
would greatly or adversely affect the Company’s reputation and the direction 
contained in the order of the learned Judge would have a wider significance than that 
of a mere fact-finding commission. We are unable to agree with the contention. For 
the purpose of directing an investigation under section 237 the Court has to find 
certain preliminary facts. But the finding of the Court is not a final one, it cannot 
affect either the Company or its Directors. A mere direction to investigate cannot 
give rise to a legal grievance. In our opinion, the order of the learned Judge direct- 
ing the issue of investigation is something analogous to the issue of a commission for 
the purpose of looking into the accounts of the parties. 

In Tuljaram Row v. Alagappa Chettiar® it was observed that an order directing 
evidence to be taken on commission would not be a judgment so as to be appealable. 
The characteristic of a judgment has been i in detail by Govinda Menon, J., 
as he then was, in Central Brokers v. Rama Narayana Poddar & Co.*. The learned 
Judge laid down two tests to find out whether the adjudication in a particular case is 
a judgment within the meaning of clause 15 or not. ‘The tests were : (1) whether the 
order terminates the suit or proceedings and (2) whether it affects the merits of the 
controversy between the parties in the suit itself. ‘That view was followed in Union 
of India v. Shanmugam Nadar* a judgment to which one of us was a party. It is suffi- 
cient for the purpose of this case to consider whether the second of the two tests has 
been satisfied. 

Mr. Thyagarajan for the appellant contends that in so far as the learned Judge 
has declared that there is a case for investigation, 1t must be held that the merits of 
the controversy have in a way been adjudicated upon. We have earlier pointed out 
that the learned Judge has merely stated that there is a prima facie case for further 
investigation, by the Government under the provisions of section 237. It cannot 
obviously be said that the merits of the case have been finally disposed of. There is a 
possibility of the management being indicted at the investigation ; even otherwise 
the results of the investigation would lead only to the initiation of appropriate procee- 
dings. We are therefore not satisfied that the order of the learned Judge in this case 
fulfills the test laid down in the various cases as to what a judgment is. In our opinion 
an order by Court directing investigation under the provisions of section 237 of the 
Indian Companies Act will not amount to a judgment within the meaning of the 
term “judgment” in clause 15 of the Letters Patent so as to entitle an aggrieved 
party to appeal therefrom. 

The appeal fails and is dismissed with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN. 
T. P. Arumugha Bakthar .. Appellant * 


J. 
K. Narasimha Iyengar and another »» Respondents. 

Limitation Act (IX of 1908), section 15—Applicability—Attachment of decree in execution of another decree’ 
Fey operates as injunction or stay of execution of attached decree—A Media fe Wisp ere 

i ion for application by holder of attached decree for execution of that dscree—Article 182(5)—Step in aidy 
It should be taken as well settled that an attachment of a decree under Order 21, rule 55, Civil 
ure Code, does not operate as a stay of execution of the attached decree to bring it within the 

scope of section 15 of the Limitation Act. : 

Rangaswamt Chetty v. Thangavelu Chetty, (1919) I.L.R. 42 Mad. 637; Rapitagiripatht v. Bhavani 
Sankaran, (1924) 47 M.L.J. 4 :J.L.R. 47 Mad. 641 and Mahadeo v. Janak Singh, ALR. 1954 Bom. 251, 
referred to. 

An application for execution of a decree by attachment of a decree obtained by the judgment- 
debtor of the decree-holder would be a step-in-aid of execution in favour of the attaching decree-holder 
but will not be effective to save limitation for an application by the holder of the attached decree to 
execute his own (attached) decree. 

Ayi v. Solat Goundan, (1945) 1 M.L.J. 47: LL.R. (1945) Mad. (F.B.) and} Nukkamma v. 
Bansayya, (1946) 2 M.L.J. 303: I-L.R. (1947) Mad. 515, referred to. 

. Appeal against the Order of the District Court of West Thanjavur at Thanjavur 
dated 6th August, 1959 and made in A.S. No. 92 of 1959 (E.P. No. 141 of 1958 in 
O.S. No. 17 of 1954, Sub-Court, Kumbakonam). 


M. Natesan, for Appellant. 
K. C. Champakesa Ayyangar and K. C. Srinivasan, for Respondents, 
The Court delivered the following 


JupomeNntT.—The appellant obtained a money decree against the first respondent 
in O.S. No. 17 of 1954 on goth August, 1955. The second se a ac obtained a 
money decree against the appellant in O.S. No. 8 of 1954 on the file of the same Court 
on 7th September, 1955. In E.P. No. 123 of 1957, the second respondent applied 
for execution of the decree in O.S. No. 8 of 1954 by attaching the decree in 
O.S. No. 17 of 1954. The second respondent also applied simultaneously for the 
issue of a prohibitory order under Order 21, rule 46, Civil Procedure Code.. ” 
The attachment was ordered and the prohibitory order was issued on 16th 
November, 1957. The attachment of the decree in O.S. No. 17 of 1954 was 
made absolute on 14th December, 1957, and E. P. No. 123 of 1957 was 
closed. The second respondent did not take any further steps to execute the decree 
in O.S. No. 17 of 1954. On 24th September, 1958, the appellant filed E.A. No. 37 
of 1958 seeking permission to execute the decree in O.S. No. 17 of 1954 and obtain 
that permission on 11th October, 1958. The appellant then filed E.P. No. 141 of 1958 
on 14th October, 1958, for execution of the decree in O.S. No. 17 of 1954. The plea 
of the first respondent, judgment-debtor in O.S. No. 17 of 1954, that the execution 
petition filed on 14th October, 1958, more than three years after the date of the 
decree, goth August, 1955, was barred by limitation was upheld by the Courts below, 
and hence this Second Appeal. 


To save the apparent bar of limitation the learned counsel for the appellant 
relied on section 15 of the Limitation Act, and independently of that on Order 21, 
rule 53, Civil Procedure Code and the oe taken by the second respondent 
who sought and obtained attachment of the decree in O.S. No. 17 Of 1954. 

Section 15 (1) of the Limitation Act provides : 


“ In computing the period of limitation prescribed for any suit or application for the execution 
of a decree, the institution or execution of which has been stayed by injunction or order, the time of 
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the continuance of the injunction or order, the day on which it was issued or made, and the day on 
-which it was withdrawn, shall be excluded.” 

Section 15 of the Limitation Act cannot apply, as the attachment of the decree 
im O.S. No. 17 of 1954 under the provisions of Order 21, rule 53, Civil Procedure 
Code did not stay the execution of that decree. The attachment that was ordered 
-on 16th November, 1957 and made absolute later was not an injunction or order 
staying execution of that decree within the meaning of section 15. Order 21, rule 
53 (2), Civil Procedure Code, in express terms provides for the execution of 
the attached decree either at the instance of the attaching decree-holder or the holder 
of the attached decree. ‘The effect of the attachment in this case was not that the 
appellant was prohibited from executing or seeking the execution of the decree in 
‘O.S. No. 17 of 1954, but that he was in fact prevented from realising the money due 
‘under that decree for his benefit without satisfying the claims of the second 
‘respondent who has obtained attachment of the decree. 


In Rangaswamt Chetti v. Thangavelu Chetti! the roan attached a book debt in 
1913. The debt was payable in August, Ig11. Subsequently the attached book 
‘debt was brought to sale and purchased by the plaintiff himself and he instituted the 
suit to recover that debt on 15th March, 1915. The question was whether the claim 
was within time. Seshagiri Ayyar, J., observed at page 641 : 
‘The first contention raised by the learned vakil for the appellant before us was that section 15 of 
‘the Limitation Act saved the bar because the attachment was pending between November, 1913 and 
February, 1915. This contention must be overruled. There is the direct decision of the Alababad 
High Court in Shib Singh v. Sita Ram?, to the effect that an attachment is not covered by the 
expression ‘ an injunction or order’ in section 15 of the Limitation Act. The Judicial Committee 
in Beti Maharani v. The Collector of Etawah*, held that in the case of an attachment before judgment 
-section 15 will not save the bar. In that decision they expressly approve of the principle enunciated 
-in Skib Singh v. Sita Ram*. In Shunmugam v. Moidin*, it seems to have been suggested that the prohi- 
bitory order issued during the attachment would come within the meaning of section 15. That dictum 
‘cannot be regarded as good law in the face of Beti Maharani v. Ths Collector of Etawah *.” 
In fapttagtripathy v. Bavant Sankaran® where the attachment of the decree was 
‘before the attaching creditor obtained judgment, the learned Judges referred to 
Rangaswamt Chetti v. Thangavelu Chetti! and pointed out that 


“in that case however the attachment was of a book debt and it is clear that the attachment o Ù 
-a book debt does not operate as an injunction within the meaning of section 15 of the Limitation Act.’ 


The learned Judges observed further : 


“When a decree is attached the form of attachment is given in Appendix E, Forms Nos, 22 and 
23, and, in accordance with those Forms, there would not really be an injunction against execution, 
for the attaching decree-holder can execute the decree himself.” 
But on the basis that in the case beforé them the attachment was not by a decree- 
holder but it was an attachment before judgment, the learned Judges came to the 
-conclusion: 

““. . . . the order issued by the Court attaching the decree absolutely prohibited the exe- 
-cution of the decree by anybody. . . . .” 
and section 15 of the Limitation Act was held to apply. The learned Judges made 
it clear that section 15 would not apply where the attachment is of a decree in execu- 
«tion of a decree obtained by the attaching creditor. 


It should therefore be taken as well settled now that attachment of a decree 


- under the provisions of Order 21, rule 53, does not operate as stay of execution of 
- the attached decree, to bring it within the scope of section 15 of the Limitation Act. 


The learned counsel for the appellant referred to the observations of Chagla, 
' C.J., in Mahadeo v. Fanaksingh®, At page 253 the learned Chief Justice observed : 


“ But whatever the position of the judgment-debtor of the decree attached might be, it is clear 
-that as far as the holder df the decree attached is concerned, an order passed under sub-rule (1) of 
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rule 53 must operate as a stay of execution. He would be prevented from executing the decree and 
receiving from his judgment-debtor the amount due under the decree, and the stay can only be got 
over provided the conditions of executing the decree laid down in sub-rule (2) are carried out, and 
that is that he must make an application for execution and the net proceeds in satisfaction of the decree 
are applied to the credit of the decree sought to be executed.” 


The learned Chief Justice further explained : 


“ Therefore, although an attachment would operate as a stay to the extent that the decree-holder 
cannot execute the decree for his own benefit, he as well as the holder of the decree sought to be execu- 
ted may both apply for execution under sub-rule (2).” 


It should be noted that no question of the application of section 15 of the Limitation. 
Act arose for determination in that case. 


The appellant cannot claim the benefit of section 15 of the Limitation Act. 


The next question is, whether the proceedings taken by the second respondent 
in"E.P. No. 123 of 1957, to execute his decree in O.S. No. 8 of 1954, can be availed 
of by the appellant to save E.P. No. 141 of 1958 from the bar of limitation. The 
learned counsel for the appellant contended that, since Order 21, rule 53 (3), 
Civil Procedure Code declared that the attaching decree-holder was the representa-. 
tive of the holder of the attached decree, proceedings taken by the second respondent 
in E.P. No. 123 of 1957 should be viewed as steps-in-aid of the execution of the. 
decree in O.S. No. 17 of 1954, the benefit of which the appellant could claim, though 
he himself did not take those steps-in-aid. No doubt there can bea step-in-aid of exe- 
cution even without an application for execution. In Ayi v. Solat Goundan', a Full 
Bench of this Court reaffirmed the principle laid down in Aunt v. Seshagirt®, But 
while E.P. No. 123 of 1957 was both an application for execution and a step-in-aid 
of execution of the decree in O.S. No. 8 of 1954, it did not constitute a step-in-aid 
of execution of the decree in O.S. No. 17 of 1954. The learned counsel for the 
appellant referred to Nukamma v. Bansayya*. In that case the plaintiff was entitled 
to a certain sum from the judgment-debtor under the decree. The plaintiff how- 
ever was under a liability under the same decree to pay to the Government the 
Court-fee that was payable on the plaint. The decree was dated 23rd March, 1939. 
On oth November, 1939, the Government filed an execution petition for recovering” 
the amount of the Court-fee. The decree-holder and the judgment-debtors were 
made parties to it, and attachment of the decree was ordered. The petition how- 
ever was closed on 21st March, 1940. The Government filed another execution 
petition on 22nd March, 1943, and the decree was again attached after notice to all. 
the parties. The plaintiff decree-holder next filed an execution petition on 20th 
September, 1953. The learned Judges held that the petitions for execution filed 
by the Government on gth November, 1939 and 22nd March, 1943 were applica- 
tions for the execution of the decree and enured also for the benefit of the plaintiff 
decree-holder. In coming to that conclusion the learned Chief Justice expressly 
rested his decision thus : 

“ Tt is not necessary for this Court to decide the question whether the applications filed by the 
Government for the purpose of realismg the money due to it by way of stamp duty are steps-in-aid 
of execution within the meaning of Article 182, because we accept the appellant's contention that.the 


applications for execution filed by the Government are applications for the execution of the decree 
itself and therefore enure for the benefit of the plaintiff.” 


There is nothing in this decision to support the contention of the learned counsel. 
for the appellant, that E.P. No. 123 of 1957 should be viewed as a step-in-aid taken. 
in execution of the decree in O.S. No. 17 of 1954. 


The principle laid down in Kunhi v. Seshagiri?, could have covered E.A. No. 373 
of 1958. That was a step-in-aid of execution of the decree in O.S. No. 17 of 1954, 
though it!was not itself an application for execution. But E.A. No. 373 of 1958 
was filed only on 24th September, 1958, more than three years of the date of the 
decree, goth August, 1955. The principle of Kunhi v. Seshagiri?, cannot be extended 
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to treat E.P. No. 123 of 1957 as a step-in-aid of the execution of the decree in O.S. 
No. 17 of 1954 taken by a person entitled to take such a step-in-aid. 


The Courts below were right in dismissing E.P. No. 141 of 1958. ams cavil 
Miscellaneous Second Appeal fails and is dismissed with costs. 
P.R.N. —___ Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RajAMANNAR, Chief Justice AND Mr. JUSTIOE VEERA- 
SWAMI. 
Parameswaram Pillai Velayudham Pillai (being of unsound 
mind represented by next friend Neelamma Pilla 
Lekshmi Pilla l .. Appellant* 
v. 


Parameswaram Pillai Narayana Pillai alias Kesava Pillai ~ Respondent. 


Civil Procedure Code (V of 1908), Order 32, rule 4 (1), Proviso—Scope of—Nair tarwad—Suit or partition 
af tarmad property by member of unsound mind Nex } describing herself as duly married wife of plaintif 
—Defendant denying status of next friend as married wi ¢—Interest of next friend —If adverse— Travancore Nair 
Regulation (II of 1100 M. E.) section 33—Travancore Hindu Inheritance (Removal of Disabilities) Act XVII 
of 1114, M.E.) sections 4 and 5—Supervening tnsanity—If ground of exclusion—Right of adult member of unsound 
mind ta partition. 

Section 33 of the Travancore Nair Regulation II of 1100, M. E. confers on every adult member 
of a tarwad the right to claim his or her share of the properties of the tarwad. There is no qualification 
in the Regulation that only an adult member of sound mind shall be entitled to claim partition. It 
must therefore be held that every adult member, even if he be of unsound mind, would be entitled 
to claim his share and enforce that right by a suit. Ofcourse he should be properly represented in 
such a suit to enforce his right. In that respect the provisions of the procedural law. Order 32, Civil 
Procedure Code, would govern. 

Further, under section 4 of the Travancore Hindu Inheritance (Removal of Disabilities Act) 
XVIII of 1114, M. E. even congenital lunacy or idiocy is not a ground of exclusion from inheritance 
Hence in the case of supervening lunacy, there is absolutely no exclusion from inheritance, 


A suit instituted on behalf of a lunatic by a woman as next friend claiming to be the duly married 
wite of the lunatic cannot be held to be not properly framed on the ground of the next friends in- 
terests being adverse to the lunatic because the defendant denies the marriage of the next friend with 
the lunatic. Any person who is of sound mind and has attained ay ATY act as next friend of 
a minor or lunatic provided the interest of that person is not adverse to that of the minor or lunatic. 
The interests of the next friend cannot be deemed to be adverse because she may later on put 
forward herself as his legally wedded wife so that she can knock away the properties of the lunatic 
plamuff. 

The proviso to Order g2, rule4 (1) Civil Procedure Code, read with rule 15 in the case of lunatics, 
bas reference to adverseneas of interest regarding the subject-matter. Where it isnot the case of any 

that the next friend would be interested in seeing that the suit is dismissed, but on the other 
End, she would only be too anxious to obtain a decree on behalf of the lunatic, it cannot be held 
that her interests are in any way adverse to those of the lunatic plaintiff and therefore the suit is not 


properly framed. 

Appeal against the Decree of the District Court of Kanyakumari at Nagercoil 
In Original Suit No. 194 of 1122 M.E. 

A. Subramania Ayyar, for Appellant. 

P. S. Sarangapant Ayyangar, for Respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—This is an appeal against the dismissal of- a suit O. S. No. 
194 of 1122 M.E. y the temporary Additional District Judge of Nagarcoil. The 
suit was instituted by the appellant Velayudhan Pillai represented by his next 
friend Neelamma Pilla Lekshmi Pilla because he was of unsound mind. The sole 
‘defendant Narayana Pillai alias Kesavan Pillai is the respondent in this appeal 
Kochu Pilla and Bhagavathi Pilla were two sisters. The plaintiff is the son of 
Kochu Pilla and the defendant the son of Bhagavathi Pilla. Kochu Pilla had also 
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a daughter Lekshmi Pilla who died on roth July, 1120 M.E. Kochu Pilla herself 
had died a year earlier in 1119 M.E. It is common ground that on the date of 
the suit the plaintiff was of unsound mind. There is no reliable evidence as to 
when exactly he became of unsound mind but admittedly he was not congenitally 
insane. For the purpose of the appeal it can be taken that the plaintiff became 
insane some time in 1096 or 1097 M.E. There were two Schedules of property to 
the plaint. A Schedule constituted items alleged to be tarwad properties and 
plaintiff and defendant constituted an undivided Nair tarwad. B Schedule items 
are separate properties of Kochu Pilla. The defendants contentions were that 
as the plaintiff was of unsound mind he was not entitled to any share of tarwad 
properties and not entitled to maintain the suit for partition. So far as B Schedule 
roperties are concerned the defendant set up a will alleged to have been executed 
y Kochu Pilla bequeathing the properties to him. It may be mentioned that 
the next friend of the lunatic described herself as the duly married wife of the plaintiff. 
The defendant denied the marriage. The learned District Judge held that so far 
as the tarwad properties set out in Schedule A are concerned, the plaintiff though 
a member of the tarwad could not claim partition because of supervening lunacy. 
He found that the will set up by the defendant was not genuine. Nevetheless he 
dismissed the plaintiff’s suit regarding B Schedule properties also because of the 
same ground of supervening lunacy. In the senate the suit was dismissed. It 
may be mentioned that one of the issues raised was whether the next friend of the 
lunatic plaintiff was his legally wedded wife. The learned Judge found that the 
plaintiff’s marraige with the next friend had not been proved beyond doubt and 
therefore she was not his legally wedded wife. ; 


Before we deal with the main point in this case we shall’ briefly deal with a 
point raised by Mr. Sarangapani Ayyangar, learned counsel for the defendant- 
respondent, that the suit was not properly framed because on the finding that the 
next friend was not the legally wedded wife of the lunatic plaintiff, she could not 
file the suit on his behalf. It was difficult for us to follow the argument. Un- 
doubtedly any person who is of sound mind and has attained majority may act as 
next friend of a minor or a lunatic for the suit provided that the interest of that 
person is not adverse to that of the minor or the lunatic. It was not alleged that 
the next friend of the plaintiff in this case was not of sound mind or that she was 
not a major. Mr. Sarangapani Ayyangar contended that the interests of the 
next friend were adverse to those of the lunatic plaintiff. At first sight the con- 
tention appeared very odd but subsequently we discovered the argument to be 
that the interests of the next friend should be deemed adverse because she wanted 
to put herself forward as the legally wedded wife of the plaintiff so that she could 
knock away the properties of the lunatic plaintiff. The contention has got to be 
only stated to be rejected. The Proviso to Order 32, rule 4 (1) read with rule 15 
in the case of lunatics has reference to adverseness of interest regarding the sub- 
ject-matter. It is nobody’s case that the next friend would be interested in seeing 
that the suit was dismissed. On the other hand even according to Mr. Sarangapani 
Ayyangar she would only be too anxious to obtain a decree on behalf of the lunatic. 
In such circumstances it cannot be held that the interests of the next friend were in 
any way adverse to those of the lunatic plaintiff. The suit was properly framed. 


The issue as regards the alleged marriage between the plaintiff and the next 
friend was wholly unnecessary for disposal of the suit. Considerable time of the 
Court and the parties appear to have been wasted on this most irrelevant issue. 
All that we can now do is to discharge the finding on this issue. The question 
can be agitated on any subsequent occasion when it really becomes material. 


That leaves us with the main question whether on account of supervening 
insanity the plaintiff is not entitled to enforce in the suit his undoubted right other- 
wise to a partition of the properties set out in Schedule A. This point appears to 
be concluded by Act XVITI of 1114. M.E. It is called The Travancore Hindu 
Inheritance (Removal of Disabilities) Act. The substantive section is section 4 
which runs thus: 


» 
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“Notwithstanding any rule of Hindu law or custom to the contrary, no person governed by Hindu 
Law shall be excluded from inheritance, or from any right or share in joint family property by reason 
only of a disease, deformity or physical or mental defect.” 
Section 5 is a saving provision which says that nothing contained in the Act shall 
affect any right which has accrued or any liability which has been incurred before 
the commencement of the Act or shall be deemed to confer upon any person any 
right in respect of any religious office or service or of the management of any reli- 
gious or charitable trust. This Act, we may observe, corresponds to Act XII of 
1928 in British India. That Act amended the Hindu Law Cy providing that no 
erson governed by Hindu Law, other than a person who is and has been from 
birth a lunatic or idiot, shall be excluded from inheritance or from any right or 
share in joint family property by reason only of any disease, deformity or physical 
or mental defect. The Travancore Act went farther than the Indian enactment 
because even congenital lunacy or idiocy is not a ground for exclusion from inheri- 
tance. Our attention was drawn to an observation in the recent decision of the 
Supreme Court in Muthammal v. Sri S. Sevasthanam}, that Act XII of 1928 was not 
retrospective. We fail to see in the present case any scope for retrospective opera- 
tion because Kochu Pilla died in 1119 M.E. and Lekshmy Pilla died in 1120 M.E., 
that is to say long after the coming into force of Travancore Act XVIII of 11 14, M.E. 
The suit was brought much later in 1122 M.E. 
Mr. Sarangapani Ayyangar during the course of his argument laid emphasis 
on an alleged Aeren between the law applicable to Hindus generally and to 
Nairs in particular. Assuming that in certain respects Nairs were governed by 
customary law and of course remembering that their system of inheritance is based 
upon descent in the female line, we do not see how this-circumstance helps the 
ondent. Regulation II of 1100 M.E. which will be applicable to the parties. 
as Nairs confers on every adult member of a tarwad the right to claim his or her 
share of the properties of the tarwad (vide section 33). The plaintiff was certainly 
an adult member of the tarwad on the date of the suit. There is no qualification 
in the Regulation that every adult member of sound mind only shall be entitled 
to claim partition. In the absence of any such disability it must be held that every 
adult member would be entitled. Of Course he should be properly represented in a 
suit filed by him to enforce his right. In that respect the provisions of the proce- 
dural law would govern. 
Confronted with these enactments Mr. Sarangapani Ayyangar confessed that 
he could not dispute that under the present law the plaintiff would not be excluded 
from the right to tarwad or other property on account of supervening lunacy. But 
he stressed to us what appeared to be a very curious argument, that because the 
plaintiff was a lunatic he did not have any volition of his own so that he could not 
express his desire to obtain a partition to disrupt the joint status of the tarwad. 
The contention is based upon a fallacy. When a minor or lunatic represented by a 
guardian or next friend files a suit to enforce his rights under law, there is no ques- 
tion of any exercise of volition. A minor in law can have no volition but surely 
it cannot be contended that a guardian or next friend of a minor cannot bring a suit 
to enforce the minor’s right to property including a suit for partition. There is 
no question here of a right to sano joint family status by unequivocal declara- 
tion of the intention of a coparcener to separate himself from the coparcener. We 
are not concerned in this case whether it will be permissible to disrupt the status. 
by such declaration on the part of a lunatic through his guardian or next friend. 
Here we have a case of a regular suit instituted by a next friend. No authority 
was cited to us which has even a remote bearing on this question and which supports. 
this odd contention on behalf of the respondent. Mr. Sarangapani Ayyangar 
referred to certain observations in Ratneshwari Nandan v. Bhagwati Saran?. It is- 
unnecessary to deal with this decision because there is nothing in it or in the observa- 
tion therein which has any bearing on the question which falls for decision in this 
Faia ‘The same may be said of the decision of this Court in Govindan Nair v. Narayan: 
atr?, 
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It follows that the plaintiff is not excluded from his undoubted rights to a share 
in the properties in Schedule A and is therefore entitled to bring a suit to enforce 
his right to such share. He will also be entitled to the properties in Schedule B 
solely. The appeal is therefore allowed, the dismissal of the suit by the learned 
District Judge is set aside.‘ There will be a decree for possession of B Schedule 
properties and a preliminary decree for partition of the properties in Schedule A 
into two equal shares. The plaintiff will recover one of the two shares. The trial 
Court will appoint a Commissioner for division of the properties. The Court 
will also determine the quantum of profits to which the plaintiff would’ be entitled 
from the date of suit. The plaintiff will have his costs of the appeal. Costs of the: 
suit will be provided for in the final decree proceedings. As the appeal was preferred. 
in forma pauperisthe defendantis directed to pay the Court-feedue onthe memo- 
randum of appeal in this Court to the Government. 


And this appeal having been set down this day for being mentioned in the 
presence of the aforesaid Advocates the Court made the following 


OrvER.—The suit itself was filed in forma pauperis. By oversight we did not 
make any order as regards the payment of Court-fee due on the plaint. We 
direct tha the said Court-fee shall come out of the estate. 


P.R.N. —— Appeal allowed ; suit decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GANAPATIA PILLAI. 
Nachal Achi by Agent S.V.R. Muthappa Chettiar Da Petitioner * 
0. 
Sowrimuthu Udayar and others .. Respondents. 

Madras Cultivating Tenants’ Ponen of Fair Rent) Act (XXIV of 1956), section 4—No agreement 
regarding rent for the year between landlord tenant—Rent is payable in accordance with section 4. 

Where there was no concluded contract between the landlord and the tenant in regard to the 
rent relating to the year in question the rent payable would be in accordance with section 4 of 
Cultivating Tenants’ (Payment of Fair Rent) Act (XXIV of 1956), i.e., in the case of wet land, 40 
per cent. of the normal gross produce or its value in money. 

It may be that in the case of fixed rent payable under the tenancy agreement lawfully entered 
into between the parties and applicable for the year in question, the landlord was entitled to insist 


upon payment of the rent agreed upon as acondition of eviction and that till fair rent is fixed in such 
a case, the rent applicable would be the rent agreed to between the parties under the contract. 


Viswanthan v. Munian Samban, (1958) 1 M.L.J. 414 referred. 


Petitions under section 6-B of Act XXV of 1955 as amended by Act XIV of 
1956 read with section 115 of Act V of 1908, praying the High Court to revise the 
orders of the Revenue Court, Tiruchirappalli, dated 4th October, 1958 in E.A. 
Nos. 72 to 75, 77, 79, 81, 82, 85, 145 and 146 of 1958. 


K. S. Destkan and K. Raman, for Petitioner. 
K. V. Sankaran, for Respondents. 
The Court delivered the following 


OrDER.—This batch of Civil Revision Petitions arises out of a common order 
made by the Special Deputy Collector, Tiruchirapalli in a batch of petitions filed 
by the landlord for eviction against 11 tenants. It was alleged that the tenants had 
refused to pay rent due for 1957-58 samba crop. It is common ground that the 
tenancy agreement was a waram agreement by which the landlord and the tenant 
had agreed to share the crop equally with the additional burden of the landlord 
being liable to pay half a markkal per kalam out of the yield for wages for harvesting 
the crop. It is also agreed that two bundles of straw for every five kalams of the gross 
produce had to be delivered by the tenant to the landlord. A lease deed embody-, 
ing these terms had been executed by all the tenants (respondents) in favour of 
ete eee ew ae ee ee 
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the landlord for the year prior to the year of the petition. Admittedly in the year 
1957-58, disputes arose, the tenants claiming that they would be liable to pay only 40 
per cent. of the gross produce and the landlord resisting the said claim. Obviously, 
the tenants’ claim was based upon the provisions of the Madras Act XXIV of 
1956. But the landlord refused to accept 40 per cent. of the gross produce as rent. 
The tenants then sent notices to the landlord requesting the landlord to be present 
at the harvest. Conveniently the landlord kept away from the harvest. There- 
upon the tenant deposited what according to them represented 40 per cent. of the 
gross produce in the Sub-treasury at Keeranur taking advantage of the provisions of 
Section 3 (3) (a) of the Cultivating Tenants’ Protection Act (Act XXV of 1955). 
‘On the basis of the deposit, they requested the Special Deputy Collector to dismiss 
the eviction petitions. 


The Deputy Collector found that the deposit under section 3 (3) (a) of Act XXV 
‘of 1955 was not an answer to the claim for eviction. He did not record a finding as 
to what the gross produce, was from each of the fields in question under the cultivation 
of the respective tenants. Rejecting the evidence let in on both sides as unreliable 
and without recording a finding as regards the gross produce gathered from each 
field, he dismissed the petitions on the ground that the landlord should apply for 
fixation of fair rent. 


Obviously the Deputy Collector had no jurisdiction to dismiss the petitions on 
ithe ground that no fair rent had been fixed in thecase. Ifnofairrent had been fixed, 
it was his duty to find out what was the rent payable under the contract, ifthere was 
‘a contract applicable to the parties or under the law. In one portion of his order, 
the Deputy Collector has expressed the view that the rent payable to the landlord 
would be 50 per cent. of the gross produce because that was the rent which the tenants 
had agreed to pay in the previous year, namely, 1956-57. The Deputy Collector 
found that the agreement held good for 1957-58 also. On the other hand, the 
evidence in the case shows that there was no agreement between the parties as to how 
the produce was to be shared in 1957-58 because the tenants were insisting upon their 
rights to pay only 40 per cent. of the produce, while the landlord was not willing to 
accept the reduced share. This is therefore not a case where there was a contract 
as regards rent which was agreed to by all the parties. In the absence of such a 
‘contract, the Deputy Collector was not justified in coming to the conclusion that 
the contract-rent between the parties was 50 per cent. for the landlord. 


Balakrishna Ayyar, J., had to deal with a similar case in Viswanathan Chettiar v. 
Muntan Samban1, The head-note in that case reproduces correctly the decision of the 
learned Judge. I quote from that head-note. 


“Where a cultivating tenant had executed waram chits in tavour o1 hi» -andlord undertaking to 
‘pay rent at 60 per cent. of the gross produce, it cannot be held that so far as the tenant is concer- 
ned, the agreement entered into by him becomes totally unenforceable on the coming into force 
of Act XXIV of 1956. Only those portions of the agreement which are repugnant to the Act 
would be superseded by the Act; in other respects the agreement would prevail with the result 
that the landlord would be entitled to have his rent paid in kind. Until the fair rent under the Act 
is fixed the landlord would be entitled to 40 per cent. of the gross produce, instead of the 6o per cent. 
agreed toin the waram chit, on the basis of the presumption that contract voluntarily entered into 
between the foe is a fairand reasonable one, though by reason of section 4 of the Act, the 
‘Proportion of 60 per cent. has to be altered into 40 per cent”. 


The present case is a stronger one because unlike the case before 
Balakrishna Ayyar, J., there was no concluded agreement in this case relating 
to the year in question. The waram chit in this case related only to the prior 
year and the tenants had refused to execute a similar waram chit for the year in 
‘question. Iam in respectful agreement with the view expressed by Balakrishna 
Ayyar, J.,and I hold that that principle would apply here also. Both the 

dras Cultivating Tenants’ Protection Act (XXV of 1955) and the Madras 
- Cultivating Tenants’ (Payment of Fair Rent) Act (XXIV of 1956) should be read 
together on this point. I am aware that some decisions of this Court have held 
Se a 
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that in the case of fixed rent payable under the tenancy agreement lawfully 
entered into between the parties, and applicable for the year in question, the 
landlord was entitled to insist upon payment of the rent-agreed upon as a condi- 
tion of eviction. Decisions of this Court holding that till fair rent is fixed in such 
a case, the rent applicable would be the rent agreed to between the parties 
under the contract do not touch this case, because here no fixed rent is payable. 
No rent at all is payable in terms of any particular quantity of paddy because 
what is tobe payableas rent depends upon the produce of each crop. I am, 
therefore, of opinion that decisions of this Court relating to fixed rent cases would 
not apply here and the Deputy Collector was wrong in thinking that 50 per cent. 
of the gross produce could be claimed as rent by the landlord. 


What is fair rent is defined by section 4 of Act XXIV of 1956. It 1s 40 per 
cent of the normal gross produce or its value in money. In this case, it must be 
gross produce of the year in question. Since the paddy or grain that was produced 
would not be available it would be the duty of the Deputy Collector to fix the value 
of the rent payable in kind by taking the market rate for such grain, Section 3 of Act 
XXIV of 1956 declares the liability of a tenant to pay only rent in accordance with 
the fair rent payable under the Act, and the obligation of the landlord to collect 
what was fair rent under the Act. This declaration of the law takes effect from the 
date when the Act comes into force. But where the rent is payable not by reason 
of any agreement between the parties but only by reason of the provisions of the 
statute law, the rent payable would be fair rent as defined in section 4 of Act 
XXIV of 1956. The order of the Deputy Collector dismissing these petitions is, 
therefore, set aside and, he is directed to restore the petitions to his file, to ascertain 
the gross produce of each field in the cultivation of the tenants and to fix the- 
rent payable to the landlord in accordance with fair rent as defined in section 4 of 
Act (XXIV of 1956) and to give time for the payment of such rent after taking 
into account the amount already deposited by the tenants in the Sub-treasury at 
Keeranur. There will be no order as to costs. 


V.S. — Order set aside and nmana. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 
N. Mohamad Shamveel .. Petitioner * 


v 


Chelambukara Abdul Gafoor Sahib and others .. Respondents. 
Madras Buildings Lease and Rent Control Act (XVIII of 1960), sectton 23—Appeal—Person aggrieved— 
is. 


In order to maintain an appeal under section 23 of the Madras (Buildings Lease and Rent Con- 
trol) Act, 1960, the person seeking to file the appeal should be a person aggrieved by the order under 
appeal. A person who has no interest whatsoever in the subject-matter of the proceedings at the 
time when the proceedings were initiated cannot claim to be a person aggrieved b the order merely 
because he acquired certain rights during the pendency of the proceedings and order made was 
against his predecessor-in-title. A person who is nota to the rent control proceedings and 
who could not be a party, cannot claim to be a person aggn by an order passed against his vendor 
by reason of his purchasing the property during the pendency of the proceedings. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Order of the District Court of North Arcot at Vellore, dated roth February, 1961 
and made in C.R.P. No. 4 of 1960 (C.M.A. No. 39 of 1959, Sub-Court, Vellore, 
H.R.C. O.P. No. 37 of 1958, District Munsif’s Court, Tirupathur). 


T. T. Srinivasan, A. N. Rangaswami and G. C. Kanniah, for Petitioner. 
A. Sundaram Ayyar, for Respondents. 
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The Court delivered the following 

JupGmMEeNnT.—Though the point raised in this Revision Petition lies within a 
narrow compass, it is necessary to set out a few facts leading thereto. One Gaffoor 
Saheb became entitled to the property comprising of a cinema theatre and land. 
appurtenant thereto. It had originally belonged to his deceased wife. On her: 
death, Gaffoor Sahib became entitled to a fourth share and their son to three- 
fourths share. The son also having died, Gaffoor claims to have become the sole 
owner of the property. ‘This property had been leased out by the original owner- 
to three person including Gaffoor himself. Of the two other joint lessees, one 
died and under the circumstances stated, the surviving lessee became the sole- 
successor-in-interest of the lease. It may be mentioned that the lease was for the 
period 1936 to 1946 and apparently the lessee is holding over. 


Gaffoor Sahib filed a petition for the eviction of the lessee. This was O.P. No. 
37 of 1958 on the file of the District Munsif, Tirupathur. During the pendency of” 
this proceeding, the surviving lessee was adjudicated insolvent and the Official 
Assignee, was brought on record. After hearing, an order of eviction was made. 
This order was passed on 5th November, 1959. 


The Official Assignee purported to bring to sale the right, title and interest of” 
the insolvent in the property in question. The sale was conducted on the 14th 
October, 1959, and the sale notification specifically mentioned that the purchaser 
at the auction will be fixed with notice of the eviction proceedings and the sale will 
be subject to the same. One Mohamed Shamveel, the present petitioner in the- 
Civil Revision Petition, appears to have purchased the property and the sale was 
confirmed on gth November, 1959. It will be noticed that by the date this Shamveel 
obtained any right in the property, the order for eviction of his ‘ predecessor-- 
in-interest had already been made. Under these circumstances, this Shamveel, 
claiming to be a person aggrieved, filed an appeal against the order of eviction. 
The learned Subordinate Judge at Vellore held that Shamveel was not a person 
agerieved within the meaning of the section and dismissed his petition. A Revision. 
Petition against this order was carried to the District Judge of North Arcot, who 
concurred in the view taken by the learned Subordinate Judge and dismissed it. 
It is against that order that the present Revision Petition has been filed. 


It seems to me that in the peculiar circumstances of this case, the conclusion 
reached by the Courts below must be accepted as correct. It is undeniable that 
any right which the petitioner acquired in the property in question must date from. 
the date of the sale deed d in his favour by the Official Assignee. The fact 
that an auction had been held on the 14th October, 1959, or that the petitioner was 
the successful bidder at that auction cannot straightaway operate to pass title to- 
the property in favour of the auction purchaser. His rights must accordingly be 
deemed to have come into existence only on gth November, 1959. It is further clear 
that the proclamation of sale specifically drew the attention of the intending bidders 
to the pendency of the House Rent Control Petition and the proceedings for eviction 
against the insolvent. They were also made aware of the fact that the sale was 
subject to any decision rendered in those proceedings. Itis obvious then that the 
present petitioner was not a party and re not have been a party to the House Rent 
Control proceedings, and the order for eviction that was passed against the insolvent 
represented by the Official Assignee, in these proceedings had become final. 

It is argued on behalf of the petitioner that the order of eviction operates to: 
the detriment of the petitioner and if he, who was not a party to those proceedings, 
is to be affected adversely by that order, it is only reasonable that he should be 
regarded as a person aggrieved thereby. This argument may no doubt be ethically 
sound, but I cannot see how under the law the petitioner can claim that he was 
aggrieved by an order which on the date of its passing could give rise to no grievance 
to the petitioner for the simple reason that on that date he had no interest in the 
subject-matter of that proceeding. The petitioner was fully aware that eviction 
proceedings were pending against the person whose interests he was seeking to 
acquire-and by terms of the proclamation he was affected not only with notice of 
that proceeding but was bound by the results of that proceeding. The acquisition 
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of any right which the insolvent possessed in the property by means of the auction 
sale cannot under the circumstances, include the right to continue in possession of 
the property. Whatever rights other than the right of occupation of the premises 
the insolvent may have had, can alone pass to the purchaser. 


_For these reasons I am satisfied that the Courts below were correct in holding 
against the petitioner. The Civil Revision Petition is dismissed with costs. 


R.M. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. Justice GANAPATIA PILLAI. 
‘Indian Dental Works by its Proprietors : Dhanalakshmi Ammal 


and another .. Plantiffs* 
D. ' 
K. Dhanakoti Naidu, trading under the name and style of 
Jeewan & Co., and another .. Defendants. 
Trade Marks Act (V of 1949)—Passing off action—Likelihood of deception—Tests—Wi user of the 


expression ‘Registered Trads Muk’—W at constitutes—Order for dslivery of the offending labels in a passi 
action based upon an unregistered trade mark—Relief cannot be granted—Decree Jor injunction—Form of 
It is well known that the average purchaser to be taken into consideration for deciding the ques- 
tion of resemblance between the two trade marks is one who has imperfect recollection of these trade 
marks. Itis also well known that the prominent features of the trade mark alone can be taken into 
account in assessing the degree of resemblance between two trade marks. Even without evidence 
of actual deception it is for the Judge to assess the value of the contention that the public are likely 
to be misled by the two trade marks. 


It was thought by the plaintiffs bona {it that the registration of their declaration in 1935 and 1937 
entitled them to describe their trade mark as a Registered Trade Mark and when this was pointed out 
to the parties as an incorrect assumption, by the Registrar they discontinued using the phrase Regis- 
tered Trade Mark. There was not conscious or deliberate user of the expression, ‘‘Registered Trade 
Mark ”. There was certainly no fraudulent conduct in the user of the expression. It was an innocent 
user under the bona fide belief that the declaration filed with Calcutta authorities in 1935 and 1937 
amounted to registration. ‘The plaintiffs are not disentitled to the relief of injunction, 


In a passing off action based upon an unregistered trade mark the plaintiff, even though entitled 
to an injunction by reason of the defendants’ trade mark having been deliberately introduced with 
the intention of passing off his goods as those of the plaintiff, is still not entitled to an order for delivery 
of the offending labels or books or goods. The plaintiffs have no property in the labels of the defen- 
dant merely because the defendant has been passing off his goods as the goods of the plaimtiffs. 


The injunction that should be granted in pasing off actions cannot be an absolute one but must 
be a limited one, that the defendant should not use the offending mark without taking proper care to 
distinguish the same from that of the plaintiff. 

a 


Suit praying (a) for an injunction restraining the defendants and each of therm 
their servants and agents from using the trade mark ‘ 1431’ or the design and get 
up of the Plaintiff’s trade mark, label or any colourable imitations thereof on tooth 
powder; (b) for an injunction directing the Defendants and each of them to surren- 
der on oath to the Plaintiffs all the labels, packets, tins and other containers or 
receptacles bearing the offending trade mark together with the blocks, dies, moulds 
etc., used for printing or impressing the offending mark, and also all literature and 
publicity matter pertaining to the offending mark; (c) that the Defendants be 
directed to render a true and faithful accounts of the profits made by the 1st Defen- 
dant and/or the 2nd Defendant by the sale of tooth powder bearing the offending 
trade mark and pay such amount to the Plaintiffs by way of damages, the Plaintiff 
undertaking to pay the requisite Court-fees on this amount after ascertainment of 
the figures ; al (d) that the Defendants be directed to pay the costs of the suit. 


V. Thyagarajan and K. S. Ramaratnam, for Plaintiffs. 
O. Radhakrishnan and W. S. Venkataramanujulu, for Defendant 1. 
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The Court delivered the following 

Jupoment.——The first plaintiff in this suit is the widow of one Duraiswamy 
Mudaliar and the .second plaintiff is her son. Duraiswamy Mudaliar is said 
have started a business about the year 1934 of manufacturing tooth powder under the 
name Pyorrhea Tooth Powder. The tooth powder was packed in paper envelopes 
and tin containers with a trade mark the principal features of which were the 
picture of a human face with open mouth showing diseased gums, super imposed 
with the numeral 1431. In the course of a few years the tooth powder became very 
popular, being sold all over South India and even in far off places like Malaya. 
In 1935, a declaration of ownership of the Plaintiff’s trade mark was filed before the 
Presidency Magistrate’s Court, Calcutta. This declaration of ownership was 
registered under the numeral 1431 of 1935. Thereafter, the founder Duraiswamy 
Mudaliar is said to have added the words “ Registered No. 1431” as part of his 
trade mark. In 1937 the founder altered the trade mark by adopting a red and 
green label wherein his own bust portrait appeared at the left-hand bottom corner. 
Besides the expression “‘ Pyorrhea Tooth Powder” was written in a distinctive 
manner in red ink in such a way that the bottom edge lay along the arc of a circle. 
A declaration of ownership of the amended trade mark was duly filed before the 
Registrar of Assurances at Calcutta on grd August, 1937. Ever since 1937 it 
is alleged that the founder and the plaintiffs have been regularly and continuously 
using the above trade mark for their tooth powder and the public have come to 
associate the plaintiffs trade mark containing the numeral 1431 with the tooth 
powder manufactured by the plaintiffs, 


The founder applied for registration of the above trade mark in May, 1948 
and the trade mark was registered without the expression “ Calcutta Registered ‘ 
No. 1431”. In December, 1951, Duraiswamy Mudaliar, the founder of the 
agree business, again applied for registration of the numeral 1431 as part of 

is trade mark. But, this was not granted. On 1gth October, 1953 thefirst 
plaintiff’s husband Duraiswamy Mudaliar died. Thereafter the business is being 
continued by the plaintiffs, 


On 6th November, 1953 the first defendant obtained registration of a trade 
mark for tooth powder with the numeral 1431. He and the second defendant 
are brothers. It is said that the first defendant applied for registration of 1431 
in order to pass off his goods as the goods of the plaintiffs. Soon after, the plaintiffs 
received numerous complaints from their dealers about the defendants ’goods 
being sold to the public as plaintiffs’ tooth powder. Thereupon plaintiffs applied 
for rectification of the Trade Mark Register by expunging the registration of the 
trade mark obtained by the first defendant. This application was made on 4th 
April, 1955 and after notice to the first defendant it was allowed by the Registrar 
of Trade Marks on 4th July, 1957. Against that order the first defendant 
preferred C.M.P. No. 94 of 1959 in this Court which was dismissed in April, 1959. 
Against the dismissal of that C.M.P., L.P.A. No. 153 of 1959 is now pending. 


It is alleged that the first defendant is not only using the numeral 1431 as part 
of his trade mark, but has copied all the prominent features of the plaintiff’ trade 
mark such as distinctive design, colour scheme and get-up of the label of the plain- 
tiffs. The first defendant has no right to use any imitation of plaintiffs’ trade mark 
which has the effect of deceiving the members of the public. The plaintiffs there- 
fore pray for an injunction restraining the defendants, their servants and agents 
from using the trade mark “ 1431 ” or thedesign and get-up of the plaintiffs ’s 
trade mark, label or any imitation thereof on their tooth powder. They also pray 
for an injunction directing thedefendants to surrender on oath to the plaintiffs 
all labels, packets, tins and other containers or receptacles bearing the offending 
trade mark together with blocks, dies, moulds, etc. They ask for an account of the 
profits made by the first defendant and/or the second defendant through the sale 
of the tooth powder bearing the offending trade mark, and, pending the suit, the 
plaintiffs applied for registration of their trade mark which has been registered, 
and consequently, the plaintiffs have a cause of action now based upon infringement 
of their registered trade mark. . 
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By my order, dated gth November, 1960 the evidence at the trial was confined 
to the cause of action relating to passing off. No evidence was recorded on the. 
cause of action relating to infringement of the registered trade mark since the first 
defendant has filed a proceeding for'rectification of the Register in relation to 
registration of plaintiffs’ trade mark. ‘This judgment is therefore confined to the 
cause of action of passing off of the defendants ° goods as the goods of the plaintiffs. 


The case of the first defendantis this. ‘The business of manufacture of tooth 
powder was started by his mother on ist April, 1931 and the numeral 1431 was 
adopted as the trade mark indicating the date of starting of the business. It is 
denied that Duraiswamy Mudaliar was using regularly the trade mark now claimed. 
to be the property of the plaintiffs since 1937. On the other hand it is stated that 
the mother of the defendants has been continuously using the trade mark containing 
the numeral 1431 for her own tooth powder. ‘The business of the first defendant 
is said to have been carried on under the firm name Jeewan & Company. It is 
claimed that the defendants’ tooth powder is very well known in the market and 
it commads a wide sale as itis believed to be an effective remedy against pyorrhea. 
Itis alleged that the first plaintiff’s husband imitated the defendants’ trade mark 
and introduced a rival trade with the purpose of filching the reputation of the 
defendants ° trade mark. Itis also alleged that the plaintiffs are guilty of mis- 
representation by their having used the numeral 1431 and indicated in their trade 
mark that this was a registered trade mark and ,co uently it is said that the 
plaintiffs are not entitled to the equitable remedy ofPnajunction. 


An additional written statement was filed raising certain defences relating to 
the cause of action based upon registration of the plaintiffs’ trade mark. This 
does not however call for any notice now as the cause of action based on registration 
is not dealt with in this judgment since the suit relating to that relief has been with- 
drawn with my permission. 


The following issues were framed for trial :— 


1) Was the business in tooth powder under the name and style of “ Pyorrhea Tooth Powder *” 
founded in 1934 by Duraiswamy Mudaliar, husband of the 1st plaintiff and father of the second plain- 
tiff, and was the said tooth powder sold under labels with marks as “No 1431 of 1935” and “ Calcutta 
Registered No. 1431 ” ever since and later sold under the mark ‘‘1491.” f 

(2) Did the plaintiffs’ tooth powder become extremely ular and did the number “ 1431 ” 
with distinctive colour and get-up of the labels marked “A” me associated and identifed with 
the tooth powder of the plaintiffs’ manufacture ? 

(3) Have the plaintiffs used the said number “1431” ever since 1934 continuously, exclusively 
and openly and have they acquired any right to such exclusive user of “‘ No” 1431?” 

(4) Did the first defendant ever use the trade mark “14931” at any time prior to‘getting it 

i in his name in 1953 and did the first defendant pass off his goods as goods of the plaintiffs” 
manufacture as alleged in paragraph 11 of the plaint?. 

(5) Are not the proceedings in Rectification Application No. 228 filed by the plaintiffs before 
the i of Trade Marks irrelevant and inadmissible pending the decision in the appeal against 
the in Rectification Application No. 228?. 

(6) Were not the plaintiffs refused registration of *‘No. 1431” in the Application filed by the 
plaintiff under the Trade Marks Act, 1940, in Application No, 122576 and No. 152016 ? 

(7) Were the plaintiffs guilty of misrepresentation to the public by their having used the 
numeral ‘‘ 1431’ or the other marks and labels as registered numeral and marks? 

(8) Are the plaintiffs entitled to the reliefs prayed for ? 

(9) To what relief or reliefs, if any, are the plaintiffs entitled ? 


The first question for consideration in the suit is whether the plaintiffs have 
been using their trade mark ever since 1937 continuously for the purpose of selling 
their tooth powder and whether such trade mark has acquired any distinctive re- 
putation enabling the public to identify the goods bearing that mark as the goods. 
of the plaintiffs. In considering this question the defendants’ contention that the 
numeral 1431 was adopted by their mother even on Ist April, 1931 incidentally 
arises for determination as also the further question whether it was the defendants 

who were the first users of this trade mark containing the picture of a human face 


- 
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-with exposed teeth and the numeral 1431 and whether it was the plaintiffs that 
. pirated this mark. Both sides are agreed that the two labels used by the respective 
parties in this case are almost identical. The only question therefore is whether 
it was the plaintiffs that pirated the defendants’ mark, or it was the defendant who 
pirated the plaintiffs’ mark. The next question for consideration is whether 1431 
not having been registered as part of the plaintiffs’ trade mark before the Regis- 
trar of Assurances, Calcutta either in 1935 or in 1937, the expression occurring in 
the plaintiffs > trade mark “‘ Calcutta Registered No. 1431” 1s a misrepresentation 
made by the plaintiffs to mislead the public that the trade mark was a registered 
trade mark and consequently whether the plaintiffs would be disentitled to the 
relief of injunction on the ground that this amounted to fraudulent conduct on their 
part. The last question for consideration is whether the delay of nearly three 
years in bringing the action after the plaintiffs became aware of the use of the 
offending oe ee by the defendants disentitles the plaintiffs to any relief. 


On the first question there does not seem to be much room for doubt on the 
evidence led before me. Even on 17th May, 1935 a declaration of ownership of 
the trade mark with the name “ Pyorrhea Tooth Powder”? with the picture of a 
human face showing diseased gums was filed by an Attorney on of Durai- 
swamy Mudaliar before the Chief Presidency Magistrate, Calcutta and this was 
registered under the number “1431 of 1935 ”. On 3rd August, 1937 a slightly 
altered picture which has cogtinued in use thereafter was declared by Duraiswamy 
Mudaliar as his trade mark wvefore the Registrar of Assurances, Calcutta. The 
case of the plaintiffs is that since that date the altered picture has been used as their 
trade mark. It is further clear that on 4th May, 1948, Duraiswamy Mudaliar 
applied in Application No. 122576 for registration of his trade mark to the Regis- 
trar of Trade Marks, Bombay. On objection being taken to the expression “Cal- 
cutta Registered No. 1431” by the Registrar, Duraiswamy Mudaliar agreed to the 
deletion of this part of his trade mark and the rest of the trade mark was registered 
in the name of Duraiswamy Mudaliar. In December, 1951, Duraiswamy Mudaliar 
again applied in Application No. 152060 to the Registrar of Trade Marks for regis- 
tration of the numeral 1431 as part of his trade mark. This request was refused 
by the Registrar. On 19th October, 1953 Duraiswamy Mudaliar died, after hav- 
ing been ill with cancer for nearly two or three years. 


It was only on 6th November, 1951, that the first defendant applied for regis“ 
tration of the numeral “ 1431’ as his trade mark. He obtained registration of 
this trade mark, but on 4th April, 1955 the first plaintiff applied for rectification 
of the Register by expunging the registration of the first defendant’s trade mark. 
On 4th July, 1957, the Deputy Registrar of Trade Marks granted the request and 
ordered rectification of the Register by cancelling the registration of the first defen- 
dant’s mark under section 46 of the old Act. C.M.P. No. 94 of 1959 preferred by 
the first defendant against that order was dismissed in this: Court and a Letters 
Patent Appeal is pending against that decision. 


The mother of the first defendant died on 26th August, 1948 and it is from 1945 
alone the first defendant managed, on his own showing, the business of manufacture 
of tooth powder. 


Before indicating the evidence in ae of the plaintiffs’ claim of continuous 
user of the trade mark since 1937 I would discuss the question whether the defen- 
dants have been using their trade mark ever since 1st April, 1931. 


* * + * * * * 
"Then Hfs Lordship discussed the evidence. ] : 


From all this evidence it is abundantly clear that Duraiswamy Mudaliar started 
the manufacture of tooth powder under the name “ Pyorrhea Tooth Powder ” in 
1935 and he adopted the distinctive trade mark with the picture of a human face 
superscribed with the numeral 1431 1n 1937 and he has been using this trade mark for 
his business till he died in 1953. After his death his widow and his son, the plaintiffs 

“in this suit, have been continuing this trade and using the same trade mark for the 
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purpose of sale of their tooth powder. It is also clearly established that this tooth 
powder commands a very wide sale in the market though Mr. Radhakrishnan, 
learned counsel for the first defendant was able to point out with reference to the 
turnover of P.Ws. 1 and 2 given in their affidavits that they were incorrect. The 
turnover of these two witnesses mentioned in their affidavits filed before the Registrar 
of Trade Marks related to their total turnoyer and not the turnover of the plaintiffs’ 
tooth powder. Even so it is clear that the business of the plaintiffs was on a large 
scale because in recent years it has passed the one-lakh mark in annual sales. There 
is abundant evidence that the plaintiffs have been appointing agents in various 
places for the sale of their tooth powder and the public have come to recognise this 
powder by the trade mark used by the plaintiffs. 


One small matter which was raised by Mr. Radhakrishnan may be disposed of 
now. He said somewhat inconsistently that the trade mark adopted by the first 
defendant was not likely to deceive the public because of certain distinctive features. 
The two distinctive features he relied on were the name Jeewan & Company printed 
on the first defendant’s packets and the photo of the first defendant himself. It is 
well known that the average purchaser to be taken into account for deciding this 
question of resemblance between two trade marks is one who has imperfect recollec- 
tion of these trade marks. It is also well known that the prominent features of the 
trade mark alone can be taken into account in assessing the degree of resemblance 
between two trade marks. It is true there is evidence in this case that people have 
been misled by the first defendant’s trade mark into believing that the goods produced 
by the first defendant are really the goods of the plaintiffs. But even without such 
evidence it is for me to assess the value of the contention that the public are likely to be 
misled by the two trade marks. I have perused the two trade marks and they resem- 
ble each other very closely both in get-up, in the colour scheme adopted, and, in the 
descriptive matter and above all in the picture of the human face and the numeral 
1431. These are, in my opinion, sufficient to show that the first defendant consciously 
adopted his trade mark with the idea of pirating the trade mark of the plaintiffs. 


The next question for my consideration js whether the plaintiffs are not entitled 
to any relief in this suit on the ground that they delayed filing the suit even though the 
plaintiffs came to know of the defendants’ use of their trade mark on 1st March,1954. 
This suit was filed in the City Civil Court on 5th August, 1957. ‘Therefore there is 
a delay of nearly three years and five months. ‘This is not a case where the father of the 
plaintiffs kept quiet without taking any action in the way of protest against the 
defendants’ user. As soon as the first defendant applied for registration of the trade 
mark in 1952 Duraiswamy Mudaliar sent a telegram to the Registrar protesting 

inst the registration of the first defendant’s trade mark. But, unfortunately he 
died a few months thereafter and the plaintiffs filed an application for rectification 
of the registration of the first defendant’s trade mark ay on 4th April, 1955 and 
they succeeded in getting an order of rectification. The delay in filing the suit can- 
not therefore be taken as unexplained delay. Such delay cannot amount to acquies- 
cence. 


The next contention raised by Mr. Radhakrishnan for the first defendant wa® 
that the plaintiffs’ conduct disentitled them to the relief of injunction. In particula! 
he stressed upon the fact that even though the trade mark of the plaintif was not 
registered under this Act of 1940 they advertised their trade mark as a registered 
trade mark. Such misrepresentation on the part of the plaintiffs, it was argued, 
was intended to deceive the public and therefore the plaintiffs are guilty of fraudulent 
conduct. - 


The explanation of the plaintiffs is that they bona fide thought that the registra. 
tion of their declaration in 1935 and 1937 entitled them to describe their mark as a 
Registered Trade Mark and that when this was pointed out to them as an incorrect 
assumption by the Registrar they discontinued using the phrase Registered Trade 
Mark after 1951. Mr. Radhakrishnan was able to point out certain posters, letter- 
heads, and advertisements in Panchangams after 1951 wherein the expression 
“ Registered Trade Mark ” was continued to be used. Relying on.these he argues 
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that the claim of the plaintiffs that they ceased to use the expression “ Registered 
Trade Mark ” after 1951 is untrue. The explanation given by P.W. 6, the second 
plaintiff, is that these posters, post-cards and other papers were papers already printed 
before 1951 and were used without any intention to mislead the public. He also 
explained that the printing of the Panchangam by the press was the result of the use 
ofan old block. Consequently the expression “ Registered Trade Mark ” continued 
to be printed even after 1951. I am satisfied that the explanation of the plaintiffs 
is true and that there was no conscious or deliberate user of the expression 
“ Registered Trade Mark ” after 1951 when the Registrar pointed out to the plaintiffs 
the improper use of this expression by them. 


Mr. Radhakrishnan was able to point out certain discrepancies in the affidavits 
filed by the plaintiffs in the proceedings for registration of their trade mark as regards 
at daar oft time during which the plaintiffs were using their trade mark. He referred 
to the affidavit of Dhanalakshmi Ammal the first plaintiff wherein she stated, that 
since December, 1951, the expression “ Calcutta Registered ” was dropped from 
the plaintiffs’ trade mark and also statements in other affidavits to the effect that 
the plaintiffs’ trade mark with the numeral 1431 was being used only from 1950. 
The first statement is not found to be false and the explanation for the second state- 
ment is that since in 1948 the Registrar of Trade Marks objected to the use of the 
expression 1431” and refused to register it as a trade mark though he registered the 
rest of the label used by the plaintiffs as a trade mark, the plaintiffs thought that 
user of their trade mark in the form in which registration was applied for com- 
menced only in 1951. The attempt by the plaintiffs after 1950 was to get the trade 
mark registered with the numeral 1431 and therefore it was mistakenly supposed 
that the use of the trade mark with the numeral 1431 commenced in 1950. Asa 
matter of fact I find that this No. 1431 has been continuously used by the plaintifis 
ever since 1937 though it was never registered as part of their trade mark either in 
the declarations of 1935 and 1937 or in the registration under the Act in 1948. 
There was certainly no fraudulent conduct on the part of the plaintiffs in using the 
expression “Registered Trade Mark” before 1948. It was an innocent user under 
the bona fide belief that the declarations filed with the Calcutta authorities in 1935 
and 1937 amounted to registration. 


The question of wrongful user of the expression “ Registered ” in a trade mark 
when the mark had not been. actually registered has come up for decision before 
English Courts. In In the matter of an Application by William Bailey (Birmingham), Lid. 
to register a Trade Mark and an opposition thereto by A. C. Gilbert Co.1, the question arose 
whether the fraudulent user of the expression “Registered” disentitled a party who 
applied for registration of his trade mark, to the relief of registration. It-was laid 
down in that decision that if the user was deliberately fraudulent it might have the 
effect of disentitling the party to registration. Where it is merely a blunder due to 
misapprehension that result would not follow. 

In Arthur Fatrest Lid.’s Application to register a Trade Mark? the same question 
arose for consideration. Reference was made to three prior decisions on the subject, 
viz., Aliman’s Application®, Lyle & Kinahan’s Application? and Baileys Application’. The 
observation of Farwell, J., in the last mentioned case to the following effect is also 
extracted : 

“I have no doubt that it might be a very good ground for refusing an application of this kind 
if it turned out that the applicants had deliberately and with the intention of getting some advantage 
io thediselven mado tae ot e term ‘ Registered ’, to which they were not entitled.” 
After considering the evidence in that case the conclusion come to was that the user 
of the word “Registered” was the result of an honest and stupid blunder and that 
no.improper advantage was gained by such user. 

Yn George Key, Lid.’s Trade Mark No. 2875975 the following observations occur at 


page 113 > ’ 
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“I think it is right that I should view the applicants’ conduct as being the result of an honest 
mistaké, which might easily be made by any person unfamiliar with Trade Mark law, and that the 
applicants should accordingly not be prejudiced either in the prosecution of their own application 
for registration or of their application to rectify the Register.” 

This observation was made with reference to improper use of the word “Registered” 
in the trade mark of the applicants before the mark was actually registered. In 
Kerly on Trade Marks, Seventh Edition, page 714 and in the Law and Practice 
under the Trade Marks Act, 1940, by Venkateswaran, at page 698 the same opinion 
is expressed. There can be no doubt on the materials placed before me that the user 
of the word “Registered” by the plaintiffs in their trade mark before 1948 was the 
result of an honest mistake and therefore the plaintiffs should not be visited with any 
penalty for such user of the word “Registered” in their trade mark as the rule laid 
tila in the English cases cited above should in my opinion apply to this country 
o. 


The last question raised by Mr. Radhakrishnan was that the plaintiffs are not 
entitled to relief (b) which relates to an injunction directing the defendants to surren~ 
der to the plaintiffs all the labels, packets, tins and other containers bearing the 
offending trade mark together with the blocks, dies, moulds, etc., used for printing 
or impressing the offending trade mark as also all literature and publicity matter 


pertaining to the offending mark. 

Mr. Radhakrishnan relied upon Lissen Ltd. v. Mutton! and Lissen Lid. v. Harley.? 
Thé reason put forward in these decisions for refusing the relief of destruction of the 
offending labels is that the plaintiffs have no property in the goods in the possession 
of the defendants merely because the defendants have been passing off their goods as 
the goods of the plaintiffs. Therefore the plaintiffs will have to be content with 
merely the injunction restraining the defendant from using the offending trade mark 
for passing off his goods. 

Mr. Tyagarajan, learned counsel for the plaintiffs, ed that the ‘authority of 
these two decisions is doubted in subsequent decisions and he relied on a statement 
on page 393 of the Seventh Edition of Kerly on Trade Marks for this purpose. In 
Gasper & Co. v. Leong Chey & Co.,? Leach, J., in a passing off action granted a decree 
for delivering up of the offending labels. But there is no discussion of the princi- 
ples upon which such relief was claimed or granted. Mr. Tyagarajan relied upon 
J. N. Md. Sait Co. v. Abdul Kareem & Co.* for contending that the only difference 
between a suit for infringement of a registered trade mark and an action on a trade 
mark not registered was that registration gives an immediate property in the register- 
ed trade mark whereas in the case of an unregistered trade mark such property has to 
be acquired by user for a long period. This decision does not touch the question of 
the eid of destruction or delivery of the offending labels. Iam therefore satisfied 
that the correct position in law is that in a passing off action based upon an unregis- 
tered trade mark the plaintiff, even though entitled to an injunction by reason of the 
defendant’s trade mark having been deliberately introduced with the intention of 
passing off his goods as the goods of the plaintiff, is still not entitled to an order for 
delivery of the offending labels or blocks or goods. The true principle on which such 
relief is based is that stated by Romer, J., in Lissen Lid. v. Mution that the plaintiffs 
have no property in the labels of the defendant merely because the defendant has 
been passing off his goods as the goods of the plaintiffs. The relief (b) is therefore 
refused, but the plaintiffs are entitled to an injunction restraining the defendants, 
their servants and agents from using their trade mark in respect of their tooth 
powder, but, it cannot be an absolute injunction. In S. H. Abdul Rahimah Y Co. 
v. Kizar Mohamed & Co.® a Bench of this Court, to which I was a party, considered 
this matter. That decision laid down that the injunction which should be 
granted in cases of passing off should be in the following form : 


E TPA renee the defendants herein, their servants and agents be and are hereby restrained 
by perpetual injunction from using the label or trade mark exhibit.........-..0+ with the device 


~ w 
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lunghis manufactured by the plaintiff.” . ; 
I grant a decree for injunction in similar terms in respect of the trade mark used by 
the defendants with suitable modifications that the defendants would not be allowed 
to use the numeral 1431 or the picture of the human face with diseased gums. The 
relief of account taking was not pressed and is therefore refused. i 


The costs of the plaintiffs should be paid by the first defendant who contested, 
the suit and he should-bear his own costs. In view of the time taken for the trial of 
the suit I fix Advocates’ fee junior and senior consolidated at Rs. 1,500. 


. VS. Suit decreed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—Mr. JusTIGQE ANANTANARAYANAN. 
The State of Madras represented by the Collector of Salem .. Appellant* 


; j , ' i 
B. V: Subramania Iyer - l .. Respondent. 
f "Land Acquisition: Act (I of 1894), section 30—Reference under—Referring Officer—If can be made liable 
or costs. 

-Itis no doubt trie-that costs are awarded in exercise of the discretion vested in the Court. But 
that discretion is to be, exercised in a judicial manner. So long as the Land Acquisition Officer 
had’ a right to make a reference-and the reference was necessitated by the facts on record, he cannot 
be made liable for the costs of the reference and it is the party who has to bear the costs incurred 
in establishing his’ right to receive the compensation amount. 

. Appeal against the Decree of the District Court of Salem in A.S. No. 25 of 1957, 
preferred against the decree of the Court of the Subordinate Judge of Salem in 
O.P..No. 44 of 1955. 

. -The Government Pleader (A. Alagiriswami), for Appellant. 

T. K. Subramania Pillai and K. R. Shanmugam, for Respondent. 

_ The-Court delivered the following 

4 JovoeNT.—The question involved in this Second Appeal is a simple but 
interesting one whether, when the officer acquiring property under the Land 
Acquisition Act (Collector) refers a dispute to the decision of the civil Court under 
section 30 of the Act, firstly, he should be shown as a party respondent in the records 
of the civil Court, arid, secondly, whether, in any event, costs could be awarded 
against him: Actually in the matter before me, there appears to have been ample 
justification for the officer to make a reference under section 30, though admittedly 
there was only one claimant in the case (B.V. Subramania Iyer). The Officer 
séems to have made the reference because he thought that the title of the claimant 
was not clearly, established by the documentary evidence before him, and that he 
could not’decide upon that evidence, whether the claimant was the true and only 
person entitled to.the compensation amount. The justification I am referring to 
is.that, when the matter came up before the learned Principal Subordinate Judge, 
he‘actually held that the evidence in favour of the title of the claimant was not 
Satisfactory, and ordered “ the compensation amount will therefore lie in Court. 

eposit.” i 

The. matter went up'in appeal to the learned Additional District Judge of 

Salem and it is he who has held, after a lengthy analysis of the documentary evi- 
dence that the benamidars in whose names some of the plots were purchased were 
not true owners of these properties, and that the claimant (Appellant) was the real 
owner entitled to compensation amount with the usual solatium. Throughout 
the Referring Officer (Collector) was shown as a party respondent in the record. 
The learned’ Subordinate Judge awarded. costs against the Referring Officer, and 
that is the-reason why this Second Appeal has been preferred. 
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. [think it is very clear that the judgment of the appellate Court in this respect 
cannot be sustained. It is no doubt true that costs are awarded in the exercise 
of the discretion vested in the Court. But that discretion has to be exercised in a 
judicial manner, and not in violation of any fundamental judicial concept. In 
Sanjiva Row’s Land Acquisition and Compensation, Fourth Edition (by Singhal) 
the learned author observes at page 527 that in the context of a reference under 
section 30 l 

“ the Government is neither interested, nor is it a proper party to an apportionment proceed- 
ing, but only the contesting defendants are.” 


Again at page 529 of the same edition, the learned author refers to costs in the 
proceedings, and points out that in England the usual practice is that the acquir- 
ing body is not liable for costs incurred by parties with regard to establishing 
their title, and that in India also the rule is the same. 


The learned counsel for the respondent (claimant) urges that the reference 
itself was incompetent, because there was really no ‘ dispute’ within the meaning 
of section 30 ; the claimant alone made the actual claim, and not the other benami- 
dars. I do not think that this view is at all sustainable. The word ‘ dispute’ is 
used in the context of that section in a wide and not a literal sense, and implies any 
controversy as to title, whether as between the actual claimants, or as appearing 
from the documents made available by the Government. It is obvious that, when 
the Government exercises its powers of eminent domain and acquires property, 
public funds have to be utilised for the payment of compensation to the true owner, 
and not merely to any claimant who cares to appear on the scene. The Govern- 
ment have a special responsibility in this regard, and cannot later take refuge be- 
hind the pretext that the compensation was paid to the claimant who actually 
appeared, while others did not appear. So long as that is the situation, the Acquir- 
ing Officer has a right to make such a reference, even if a dispute or controversy 
as to title arises on the documents before him. He cannot be made liable for costs, 
and it is the party who has to bear the costs incurred in establishing the title of the 
party to receive the compensation amount. 


Accordingly, I allow the Second Appeal and direct that the award of costs 
against the Government by the learned Additional District Judge be set aside, 
The parties will bear their costs here. 


No leave. 
R.M. — ` Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE ANANTA- 
NARAYANAN. 


'Fhe Union of India owning the Southern Railway 
represented by the General Manager .. Appellant* 


D. 
T. L. Dakshinamurthy .. Respondent. 


j Establishment Code, rule 148(3)—Termination of services without a confronted onguiry—If punish- 
ment and offends against Constitution of India (1950), Article 311. 


The Supreme Court in Balakotiah v. Union of India, (1958) 1 An.W.R. (S.C.) 162: (1958) S.C.J. 
451 : (1958) 1 M.L.J. (S C.) 162 has held that, in a case where the terms of employment provided 
for services being terminated on a proper notice, no question of premature termination of services 
could arise, and that where there has been a termination of services in accordance with the terms of 
employment, it would not be a punishment unless there be a forfeiture of benefits already acquired 
orearned. The Railway Administration (in the instant case) placed the respondent under suspension, 
with the result that he was able to get only half his salary aa the rest was withheld under the Rules 
of the Indian Railway Establishment Code. Therefore, the order, termimating the services was 
way of punishment and as the punishment was inflicted in contravention of Article 311 of the Consti- 
tution of India (1950) in that the respondent was not given an opportunity to prove his innocence, 
it is invalid. 


=m, ' 


* L.P.A. No, 328 of 1959: l ( ra ma tBBo, Saka). 
: ‘ ` Asvina, ? > 
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Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice Basheer Ahmed Sayeed dated 25th February, 1959 in 
C.C.C.A. No. 93 of 1957 preferred against the decree of the City Civil Court of 
Madras in O.S. No. 335 of 1956. 


S. S. Ramachandra Ayyar and S. R. Kumaraswami, for Appellant. 
K. Narayanaswami Mudaliar, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.—The respondent in this appeal was employed as a 
clerk in the Southern Railway. During the year 1950, he was required to do the 
duties of a Store Van Clerk in a goods train. A Store Van Clerk is usually put in 
charge of about 16 waggons of a train. The respondent was, as a part of his duties, 
to collect empty gunny bags from the stations and deliver them at the destination. 
On 6th April, 1950, the respondent unloaded about 300 gunny bags at a wayside 
station, according to him, under a mistaken impression that they were in excess of 
the quantity which should be taken by him to the destination. A charge was 
framed against him on 6th April,1g50, by the District Controller of Stores, Perambur, 
of having attempted to sell 300 empty gunny bags out of those collected by him 
from the various stations while on duty, and he was called upon to show cause 
why he should not be removed from service or otherwise dealt with. On 8th May, 
1950, he was placed under suspension. On 16th May, 1950, he submitted an 
explanation, protesting his innocence, and praying for a confronted enquiry. By 
his letter dated 7th June, 1950, the District Controller of Stores declined to hold a 
confronted enquiry, but stated that he was prepared to grant the respondent an 
interview. ‘The respondent had the interview with the officer on 14th June, 1950. 
On the following day, the General Manager passed the following Order :— 

“ With reference to the charge-sheet No. HC/18, dated 8th May, 1950, issued to you by the Dis- 
trict Controller of Stores, Perambur, and your reply, dated 16th May, 1950, thereto, and with re- 
ference to your interview with me on the 14th instant, I am satisfied that you are guilty of the offences 
mentioned in the charge-sheet. 

Please note that your services are not required on the Railway with effect from the forenoon of 

22nd June, 1950. You will be given a month’s salary in lieu of notice in accordance with the terms 
and conditions of your service.” 
Complaining that the termination of his services contravened the provisions of 
Article 311 of the Constitution in that he was punished without a confronted en- 
quiry in respect of the charge framed against him, the respondent instituted a suit 
in the City Civil Court, Madras, against the Union of India, represented by the 
General Manager, Southern Railway (the appellant herein), for a declaration 
that the order dated 15th June, 1950, terminating his services, was illegal, and for 
directing the appellant to pay him a sum of Rs. 118-15-0, being the half salary 
and dearness allowance due to him from the date of suspension (8th May, 1950) 
to 22nd June, 1950, and also a sum of Rs. 5,069-9-0, being the salary that accrued 
due till the date of the suit. The suit was contested by the appellant on the ground 
that, as the services of the respondent were terminated by virtue of the powers vested 
in the Railway Administration under rule 148 (3) of the Indian Railway Establish- 
ment Code, there was no punishment within the meaning of Article 311 of the 
Constitution and that an omission to give an opportunity to the respondent to 
prove his innocence would not vitiate the order terminating his services. This 
contention was accepted by the learned trial Judge who dismissed the suit. On 
appeal to this Court, Basheer Ahmed Sayeed, J., held that the termination of the 
respondent’s services amounted to a punishment, and that, as such punishment was 
inflicted in contravention of the provisions of Article 311 of the Constitution, 
the proceedings leading up to the termination of the respondent’s services were 
void and of no legal effect. In that view, the learned Judge decreed the suit as 
prayed for. 

In this appeal, it is contended on behalf of the appellant that the order dated 
15th June, 1950, terminating the services of the respondent, should be held to be 
only one under rule 148 (3) and not by way of punishment. It is not seriously 
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disputed that, if it were to be held that the termination of the services of the res- 
poadent was by way of punishment the proceedings leading up to it were illegal, 
in that no reasonable opportunity was given to the respondent to prove his innocence. 
The first paragraph of the order dated 15th June, 1950, does certainly show that 
the Railway Administration was satisfied that the respondent was guilty of the 
offence charged with. It is also clear that, but for that conclusion, the services 
of the respondent would not have been terminated. But it is contended that, 
although the authorities might have referred to what, in their opinion, the respon- 
dent was guilty of, the actual action taken was only under rule 148 (3) and it was 
therefore, not one by way of punishment. 
Rule 148 (3) of the Indian Railway Establishment Code confers a powér on 
the General Manager to terminate the services of a person holding a non-gazetted 
and non-pensionable post, by giving him a month’s notice. Sub-clause (4) to 
that rule states that, -in lieu of the notice prescribed in sub-clause (3), it shall. be 
permissible on the part of the Railway Administration to terminate the service of 
a railway servant by paying him the pay for the period of notice. In Balakotiah v. 
Union of Indiat the Supreme Court held that, in a case where the terms of employment 
provided for services being terminated on a proper notice, no question of premature 
termination of services could arise, and that where there has been a termination of 
services in accordance with the terms of employment, it would not be a punishment 
unless there. be a forfeiture of benefits already acquired or earned. It follows that, 
if, in the instant case, there has been no loss of any monetary benefit earned by: the 
respondent, the termination of his services by the order, dated 15th June, 1950 would 
not amount to a premature termination of his services, which could be regarded as 
a punishment imposed on him. The contract of service provides for termination 
after a month’s notice, and, if what the Administration did was only to terminate 
such service by giving notice, there could be no premature termination, as the terms 
of the service itself were that it could be terminated by one month’s notice. The, 
facts in the present case show that the Railway Administration placed the respondent 
under suspension from 8th May, 1950. ‘The result of the suspension was that the 
respondent was able to get only half his salary, and the rest of 1t was withheld under 
the rules. If the order of the Railway Administration, dated 15th June, 1950, is 
ed only as terminating the services of the respondent from 22nd June, 1950, 
the appellant would not be entitled to withhold‘half the salary which it did by virtue 
of the order of suspension. Nothing was done by the order, dated 15th June, 1950, 
to nullify the effect of the order of suspension. Under the circumstances, it must be 
held that the order, dated 15th June, 1950, was by way of punishment. ae 
Mr. S. S. Ramachandra Ayyar, learned counsel for the appellant, contended 
that as the Railway Administration had always been ready ‘and willing to pay 
whatever the respondent was entitled to prior to the termination of his services the 
withholding of a part of the salary of the respondent during the period of suspension 
would not amount to any forfeiture of benefit earned. As pointed out by the learned 
Judge, such offer came in only at the time of the filing of the written statement, and! 
it cannot therefore be taken as showing that the Administration intended their ‘order 
of 15th June, 1950, as being otherwise than by way of punishment. We agree with 
Basheer Ahmed Sayeed, J., in holding that when the appellant terminated the services 
of the respondent, it did so by way of punishment. Such punishment, having been: 
inflicted in contravention of the provisions of Article 311 of the Constitution, will 
necessarily be invalid. The appeal fails and is dismissed with costs. à 
One small correction with regard to the decree passed by the learned Judge is, 
however, necessary. Paragraph 3 of the decree declared that the appellant should. 
pay certain sums to the respondent and ‘“‘ also future salary at the same'rate”’. 
‘ Future salary ” will be governed by the service conditions. e are of opinion that 
there is no.necessity for that clause in the decree, and we accordingly direct that the 
phrase “ and also future salary at the same rate ” in paragraph 3 of the decree in. 
C.C.C.A. No. 93 of 1957, be deleted. ` 
K.L.B. 5 ee i Appeal dismissed. 


I. ” (7958) 1 MLJ. (S.C.) 162: (1958) S.C]. 451: (1958) 1 An.W.R, (8.C.) 162. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE VEERASWAMI. 


Soosai Anthony D’Costa Nicholas D’Costa .. Petitioner * 
U. 
Francis Roche Anthony Kurush Roche (died) and 19 others .. Respondents. 
States Reorganisation Act (XXXVII of 1956), secttons 50 (2), (64) (4), Travancore-Cochin High 
Court Act, (1125), section 24—Scope —Constitution of Division Bench or Full Bench—Matters of routine pro- 


cedure depending upon exigency and necesstty—Litigant has no vested right to hearing of the case by a Division 
Bench or Full Bench. 

Civil Procedure Code (V of 1908), Order 47, rule 1—Revrew—Failure to argue a point by design or inadver- 
tence by counssl—Not a ground for review. 

There is nothing in section 24 or any other provisions of the Travancore-Cochin High Court Act, 
(1125) or in sections 50 (2) and 66(4) of States Reorganisation Act, 1956 to warrant a claim that a per- 
son has a right vested in him by the order of reference to have his appeal heard by a Full Bench of 
three Judges. The only right was to appeal to the High Court and it certainly did not include a 
right or claim to have the appeal heard by one or more Judges constituting a Division Bench or a Full 
Bench. It is true that’section 24 of the Travancore-Cochin High Court Act, (1125) regulates‘how and 
when the Chief Justice or a Division Bench may make a reference of a case to Full Bench. But this 
is only by way of an arrangement for convenient disposal of cases having regard to the exigency and 
necessity in particular circumstances. No more is the scope of that section, and its language does not 
warrant the view that it confers any right upon a litigant to have his case heard by a particular 
number of Judges of the High Court. Constitution of Benches or arrangements for sitting of single 
Judges is entirely a matter of routine procedure unlike a right of appeal, and section 24 only lays 
down. the procedure so far as the High Court of Travancore-Cochin is concerned in the matter of 
making reference to a Full Bench. 

Assuming that the counsel who argued the appeal had specific instructions from his client to 
argue a certain point, and he failed to argue the point designedly or by inadvertence, that in itself, 
without any thing more, would not be enough to warrant a review of the judgment. 

Application under section 114 of the Civil Procedure Code for review of the 
Judgment of the High Court, dated 23rd January, 1961, in Appeal No. 621 of 1956, 
preferred against the Decree of the District Court, Kanyakumari at Nagercoil in 
O.S. No. 145 of 1950. 

M. T. Patkaday, for Petitioner. y 
T. M. Krishnaswamy Iyer and A. Balasubramaniam, for Respondents. i 
The Court made the following 


Orver.—This is a petition to review the judgment, dated 23rd June, 1960, of a 
Division Bench of this Court consisting of Rajamannar, C.J., and myself. We con- 
curred with the Additional District Judge in his conclusion and found that the 
plaintiff’s claim was barred by res judicata and by limitation which were the only 
two questions argued before us on his behalf. ‘The plaintiff’s appeal was accordingly 
dismissed. He now seeks review on two grounds, to wit, (1) that the Division 
Bench had no jurisdiction to decide the appeal and (2) that the counsel, who appeared 
for the appellant in spite of definite written instructions from his senior counsel in 
the trial Court to argue a certain point, totally failed to do so. The learned Chief 
Justice having since retired, ae) ae comes before me stitting alone for disposal’ 
under Order 47, rule 5 of the e of Civil Procedure. 


The appeal, arising, as it did, from Kanyakumari District was, in the wake of 
its merger with this State under the provisions of the States Reorganisation Act, 
1956, transferred from the High Court of Travancore-Cochin to this Court under 
section 60 of that Act. While the appeal was still on the file of the High Court of 
Travancore-Cochin, it came before a Division Bench of that Court and was 
after hearing referred’ to a Full Bench by an order, dated goth March, 
1956 on account of the existence, in its opinion, of a conflict of opinion 
among the High Courts in India on the point as to whether a question 
relating to the delivery of possession of property sold in Court auction 
between the decree-holder auction-purchaser on the one hand and a party to the 
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*C.M.P, No. 4468 of 1961 in Appeal No. 621 of 1956. 12th October; 1961. 
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suit or his representative on the other falls within the purview of section 47 of the 
Code of Civil Procedure. ‘That Division Bench also observed that the other questions 
of law raised in the appeal, namely, res judicata and limitation were also questions 
on which judicial opinion could not be said to be uniform and that it was desirable 
to have those questions also considered by a Full Bench. The position, therefore, 
was that before its transfer to this Court, the whole appeal, stood referred to a Full 
Bench for disposal. I recall that, at the outset, when the appellant by counsel 
opened his appeal before us, we were apprised of the position but we considered that 
so far as this Court was concerned, there was no necessity for the appeal to come before 
a Full Bench on any of the questions. The learned counsel appearing for both the 
parties also appeared to agree with that view. ‘The appeal was, therefore, proceeded 
with and was disposed of by us. 


The contention of Sri Paikaday is that in view of the order of reference to a Full 
Bench made in the High Court of Travancore-Cochin, we were not, as a Division 
Bench of this Court, competent to ignore it and decide the appeal. He urges that 
the order of the reference conferred a right upon the appellant to have the appeal 
heard and disposed of by a Bench of three Judges and this right remained unimpaired 
even after the transfer of the appeal to this Court. In support, he has relied on 
‘certain provisions of the Travancore-Cochin High Court Act, 1125 and sections 50 
(2) and 66 (4) of the States Reorganisation Act, 1956. 


The first of the Acts, which was published in Gazette Extraordinary, dated 28th 
December, 1949, appears to have been enacted to make provision regulating the 
business of the High Court of Travancore-Cochin, for fixing the jurisdiction and 
powers of Single Judges, Division Benches and Full Benches and for certain other 
matters connected with the functions of that High Court. Section 6 of this Act 
provides that the seat of the High Court of Judicature of the State of Travancore- 
Cochin shall be at Ernakulam subject to the proviso that such Judges of the High 
‘Court, not exceeding three in number, as may from time to time be nominated by 
the Chief Justice, shall sit at Trivandrum and exercise, in respect of the cases arising 
in the district of Trivandrum, the jurisdictions and powers conferred by this Act on a 
‘Single Judge or a Division Bench of two Judges, as the Chief Justice may determine. 
Under section 15 of the said Act, the Chief Justice is, from time to time, to determine 
which Judge in each case shall sit alone and which of the Judges of the Court whether 
with or without the Chief Justice, shall constitute the several Division Courts. 
‘Section 16 vests in the Chief Justice the administrative control of the High Court 
which he will exercise in such manner and after such consultation with the other 
Judges, as he may think fit. The jurisdiction and powers of the High Court includ- 
ing those of single Judges are then dealt with in the rest of the sections and it is 
only necessary for the purpose of this petition to refer to section 24 which reads : 
> Any case, civil or criminal of a special or novel character, or involving an important pomt of 
Jaw, may be referred to a Full Bench for hearing and decision either by the Chief Justice before the 
case 1s heard by a Division Bench of two Judges or by such Bench when hearing the case. The de- 
cision of the Full Bench, or in case of a difference of opinion, the decision of the majority shall 
‘be final.” 
According to Sri Paikaday, this section shows that once a Division Bench of two 
udges has made a reference of a case to the decision of a Full Bench, neither the 
Chief Justice, nor the same or any other Division Bench could go behind the order 
of reference and the appellant in such circumstances acquired a right under the 
order of reference to have his appeal heard by a Full Bench of three Judges. The 
‘learned counsel submits that this right of the appellant is protected by the provisions 
‘of the States Reorganisation Act, 1956 and refers to sections 50 (2) and 66 (4): Sub- 
‘section (1) of section 50 states that, as from the appointed day, the High Courts of 
all the existing Part B States shall cease to function. Sub-section (2) provides : 
 Nothingin sub-section (1)shall prejudice or affect the continued operation of any notice served 
injunction issued, direction given or roceedings taken before the appointed day by any of the Cowts 
abolished by that sub-section under the powers then conferred upon that Court.” 
Section 66 deals with the High Court for the areas added to Madras and by sub- 
section (1) extends the jurisdiction of the High Court at Madras as from the appointed 
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day, to the whole of the territories transferred to the State of Madras from the State 
of Travancore-Cochin. Sub-section (2) provides for consequential transfer of 
cases arising from such territory to this High Court. Sub-section (4) is: 


“‘(4) Any order made— 

(a) by the High Court of Travancore-Cochin before the appointed day in any proceedings 
transferred to the High Court at Madras by virtue of sub-section (2) ; or 

(b). . . . . shall, for all purposes have effect, not only as an order of the High Court 
of Travancore-Cochin or the High Court of Kerala as the case may be, but also as an order made by 
the High Court at Madras.” 


The argument based on these provisions is that notwithstanding the abolition of the 
High Court of Travancore-Cochin as that of a Part B State and of the transfer of 
Kanyakumari District to the Madras State and on the appeal to this Court, the 
order of reference to a Full Bench was in full force and effect as if it was made by this 
Court and that the appellant was, therefore, entitled to have his appeal heard by a 
Full Bench of three Judges. 


In my opinion, the entire argument on behalf of the petitioner proceeds on a 
misapprehension that he has a right vested in him by the order of reference to 
have his appeal heard by a Full Bench of three Judges. ‘There is nothing in section 
24. or any other provisions of the Travancore-Cochin High Court Act, 1125 or im 
section 50 (2) and section 66 (4) of the States Reorganisation Act, 1956, which 
warrants any such claim. The only right of the petitioner obviously was to appeal 
to the High Court and it certainly did not include a right or claim to have the 
appeal heard by one or more Judges constituting a Division Bench or a Full Bench. 
It is true that section 24 of the Travancore-Cochin High Court Act, 1125, regulates 
how and when the Chief Justice or a Division Bench may make a reference of a 
case to a Full Bench. But this is only by way of an arrangement for convenient 
disposal of cases having regard to the exigency and necessity in particular cir- 
cumstances. No more is the scope of that section, and its language does not war- 
rant the view that it confers any right upon a litigant to have his case heard by a 
particular number of Judges of the High Court. Constitution of Benches or arrange- 
ment for sitting of single Judges is entirely a matter of routine procedure unlike a 
right of appeal, and section 24 only lays down the procedure so far as the High 
Court of Travancore-Cochin is concerned, in the matter of making reference to a 
Full Bench. 


. The same view appears to have been taken by the High Courts of Andhra 
Pradesh, Mysore and Kerala. In In re Sridhar Rao1, the main question decided 
by Subba Rao, C.J. (as the learned Judge then was) and Jaganmohan Reddy, J.. 
was whether a Letters Patent Appeal would lie against the judgment of a Single 
Judge of the Andhra Pradesh High Court disposing of a Second Appeal arising 
‘out of the area which was part of the erstwhile Hyderabad State but included at 
the time of the decision in the Andhra Pradesh State. The appellate jurisdiction 
of the Andhra High Court is regulated by the provisions of the Letters Patent govern- 
ing this Court and also by the rules made by this Court in exercise of the powers. 
conferred under the Letters Patent or otherwise. By reason of the States Reorgani- 
sation Act, 1956, all the proceedings pending in the defunct Hyderabad High Court 
and statutorily transferred to the Andhra Pradesh High Court became subject. 
to its appellate jurisdiction and thereafter were governed by the procedure obtain- 
ing in the Andhra Pradesh High Court. The contention however, was that sec-. 
tion 119 of the States Reorganisation Act, preserved the law obtaining in the Telen- 
gana area until otherwise provided by a competent Legislature, and, therefore, 
the law of Hyderabad High Court continued to apply to Second Appeals trans- 
ferred from the erstwhile Hyderabad High Court to the Andhra Pradesh High. 
Court, and that neither the provisions of the Letters Patent nor the Appellate Side 
Rules governed it. The learned Judges age ee that section I1g preserved 
the law prevailing in the Telengana area till the Legislature or other competent 
authority provided otherwise but observed that the section could not preserve any 
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law governing the jurisdiction and procedure that obtainied in the Hyderabad 
High Court which ceased to exist from the appointed day, and when the High 
Court itself became defunct, it was not possible to hold that the laws governing its 
jurisdiction and procedure continued to exist. The learned Judges, therefore, 
held that after the appointed day, the proceedings transferred from the Hyderabad 
High Court would be subject to the jurisdiction of the Andhra Pradesh High Court 
and be governed by the procedure obtaining therein. The further contention 
which is even more relevant for the present petition and which was repelled by 
the learned Judges, was that the appellant had a vested right before the States 
Reorganisation Act was passed, to have the Second Appeal heard by a Bench of 
two Judges, and therefore, notwithstanding the abolition of the Hyderabad 
High Court, the Second Appeal should have been heard by a Bench of two Judges 
of the Andhra Pradesh High Court and the judgment made by a Single Judge of 
this High Court was without jurisdiction. Repelling this contention Subba Rao, 
C.J., on behalf of the Division Bench ruled : i 

” We think there is an essentia] distinction between a substantive right of appeal and the procedure 
prescribed for disposing of that appeal. The Second Appeal filed in the yderabad High Court 
was transferred tothe Andhra Pradesh High Court and was disposed of by the said High Court 
in accordance with the procedure prescribed by that High Court for disposing of such appeals. 
Whether the appeal is disposed of by a single Judge or by a Bench of the two Judges it is a disposal by 
the High Court itself. The internal distribution and allocation of work between and among the Judges 
of the High Court is a matter of procedure and the change of the procedure does not affect the vested 
right of a party as it does not deprive him of his right of appeal to the High Court. In this view, we 
hold that Ansari, J., had ample jurisdiction under the Appellate Side Rules of the Andhra Pradesh 
High Court to dispose of the Second Appeal.” 
Chanabasappa v. Narasingh Rao! was a Second Appeal which arose from the Dis- 
trict Court of Gulbarga. But for the transfer of the territory to the State of Mysore 
under the States Reorganisation Act, it would have been heard by a Bench of two 
Judges of the Hyderabad High Court as provided by section 6 of the Hyderabad 
High Court Act. When the appeal came before a Single Judge of the Mysore 
High Court, a preliminary objection was raised on the ground that the appeal should 
be heard by a Bench of two Judges. The learned Judge overruled the objection and 
disposed of the appeal after drawing attention to the practice and rules of the Mysore 
High Court according to which a Second Appeal is heard and disposed of by a 
Single Judge. A Full Bench of the Kerala High Court in Kochikka ~y. Kunjipennu,* 
has accepted the same principle, recognising that the rules providing for the hear- 
ing of the appeal by a Single Judge or by a Bench of two or more Judges are merely 
rules regulating the internal working of the Court and such rules cannot confer 
any right on a litigant. In that case an appeal was heard by a Single Judge which 
under the pre-existing rules would have been heard by a Bench of two Judges, 
The argument that the disposal by a Single Judge of the appeal was violative of a 
right vested in the appellant to have it heard by two Judges under the earlier rules 
was rejected. 


It 1s, therefore, abundantly clear that the disposal of the appeal by us was 
not open to any objection based on jurisdiction or any vested right in the appellant. 
The procedure of this Court in the matter of reference to a Full Bench is not governed 
by any statutory provisions, but by its prevailing practice. It is not permissible 
to any litigant to claim as a matter of right, in the absence of a statutory provision, 
to have his case decided by any particular Judge or Judges of this Court. The 
first ground, therefore, is rejected. 


It is next contended that the particular counsel who appeared for the appellant 
before us was instructed by him through his senior counsel at the trial to raise a 
point based on principles embodied in section 88 of the Indian Trusts Act but at 
the hearing of the appeal, he failed to argue the point and this ‘ misconduct’ that 
is how Sri Paikaday described it on the part of the counsel arguing the appeal was a 
sufficient ground for review. In support of his contention reference was made to 
a number of decided cases. I think it will be wholly unnecessary to refer to’any of 
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them, as I am of opinion that each of these cases proceeded on the particular facts 
and laid down no principle applicable to the instant case. Assuming that the 
counsel who argued the appeal before us had specific instructions from his client to 
argue a certain point, and he failed to argue the point designedly or by inadvertence, 
I do not think that in itself, without anything more, would be enough to warrant a 
review of the judgment. 


The petition is dismissed with costs. 
V.S. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE RAMACHANDRA IYER. 
M. Abdul Razack .. Petitioner" 
v. 
S. Mohammad Shah .. Respondent. 

Civil Procedure Code (V of 1908), Order 1, rule 10—Power to implead parties—Scope of. 

A party can be impleaded under Order 1, rule 10, Civil Procedure Code only when he is a neces- 
sary or a proper party. A person claiming an adverse title to the estate of the deceased would neither 
be a necessary nor a proper party in a suit for administration of the estate. Such parties can insti- 
tute their own suit for protection of their rights and they cannot get their claims adjudicated in a suit 
by a plaintiff for administration. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Madurai, dated roth February, 
1960 and made in I.A. No. 1876 of 1959 in O.S. No. 104 of 1959. 


S. Kothandarama Nayanar, for Petitioner. 
K. Hariharan and P. Viswanathan, for Respondent. 
The Court delivered the following 


Jupement :—The order of the lower Court impleading the husband of the 
second defendant as a party to the partition suit cannot be supported. The claim 
of the third party is that he was entitled to the suit property in his own right. 
Admittedly, he is not one of the sharers to the estate of Madaras a Sahib. It is well 
settled that, in substance, a partition suit between Mohamadan co-sharers is in 
the nature of an administration suit. ‘The question of the title of the third parties 
to the estates will not always be a proper one for adjudication in a suit for adminis- 
tration. Mr. K. Hariharan contends that the plea that the respondent was entitled 
to the property had already been taken by defendants 1 and 2 in the case, and that, 
if he is impleaded as a party, multiplicity of suits will be avoided. These are not 
_.the only considerations that should guide a Court in impleading a party to the suit. 

‘The power to implead a party to a suit is governed by Order 1, rule 10, Civil Pro- 
cedure Code. A party can be impleaded only when he is a necessary or a proper 
party. It cannot be stated that a person claiming an adverse title to the estate 
of the deceased would be either a necessary or a proper party in a suit for adminis- 
tration of the estate. It may be that in certain cases the plaintiff can implead such 
a person claiming adverse title in a partition or even administration suit ; but 
where the plaintiff does not want him to be impleaded, it will only be embarrassing 
the trial of the suit if every adverse claimant to the estate were to be allowed to come 
in as defendant to get his claim adjudicated. A third party can institute his own 
suit for the protection of such right as he may have in the property. 


The Civil Revision Petition is allowed. There will be no order as to costs. 
R.M. ` Petition allowed. 


m ial 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GANAPATIA PILLAI. 
Srumathi Amman Ammal .. Petttioner* 
D. l 


Muthuswami Chettiar .. Respondent. 


Civil Procedure Code (V of 1908), section 144—Claim for restitution—If liable to levy of Court-fee— 
Section 4:7(2)—Claim for mesne profits by way of restitution—If Court-fee is leviable on the clam. 

A demand for Court-fee on an application treated as a suit under section 47 (2) of the Civil Pro- 
cedure Code will depend not on the mere fact of the application being aad to be registered as a 
suit, but upon the nature of the claim. In respect of a claim for restitution no Court-fee will be pay- 
able. But where the claim is in the nature of an mdependent claim for meme profits as such, for 


which a suit should have been laid, Court-fee could be levied even though the application is made 
under section 47 of the Code. 


* 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Kumbakonam, dated 12th 
August, 1959 and made in unfiled Execution Petition of 1959 (Court-Fee Register 
No. 6410) in O.S. No. 29 of 1955. 


P. Veeraraghavan and V. Krishnan, for Petationer. 


G. Ramanujam, for the Government Pleader (A. Alagitiswamt) on behalf of the 
State. 


Respondent not represented. 
The Court made the following 


ORDER :—-The liability of a party claiming mesne profits by way of restitution 
to pay Court-fee on that elaim arises in this Civil Revision Petition. The peti- 
tioner was the 1st defendant in a suit, which was laid by the plaintiff for recovery 
of possession of two items of property, a piece of land and a house. The petitioner 
resisted the suit on various grounds and also claimed title to the house. Both the 
District Munsif and the District Judge on appeal held against the petitioner’s claim 
in respect of the house. On the strength of the decree granted by the District 
Munsif the plaintiff obtained possession of the house from the petitioner, and 

romptly he demolished a portion of the house and let out the other portion of the 
hove A compromise was entered into at the stage of Second Appeal by which 
petitioner’s title to the house was recognised and she was declared to be entitled 
to possession thereof. The decree passed by this Court was based upon this com- 
promise. In pursuance of this compromise decree the petitioner applied for deli- 
very of possession of the house and payment of Rs. 1,500 damages caused to the 
portion of the house demolished by the respondent and Rs. 10 per mensem from 
the date when the respondent took possession of the house under the decree of 
the District Munsif till date when possession is given representing mesne profits 
or rent collected from the remaining portion of the house. The learned Subordi- 
nate Judge of Kumbakonam has passed an order calling upon the petitioner to 
pay Court-fee upon this claim for mesne profits. The Revision is directed against 
that order. Obviously section 44 of the Court-fees Act, 1955, does not apply to 
this case. The claim for mesne profits does not arise in the suit. Mr. Ramanujam 
appearing for the learned Government Pleader contends that a suit for mesne pro~ 
fits ought to have been instituted and in such a case Court-fee would have been 
payable and the petitioner is enabled to bring this matter by way of an execution 
application merely because of the provisions of section 47, Civil Procedure Code. 
As is well known, section 47 provides for determination of questions by the execut- 
ing Court relating to execution, discharge, or satisfaction of a decree. Sub-clause 
(2) of that section reads thus :— 





a, 
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”'The Court may, subject to any objection as to limitation or jurisdiction, treat a proceedmg 

under this section as a suit or a suit as a proceeding and may, if necessary, order payment of any 
additional Court-fees.” 
The question that a suit in respect of matters covered by section 47 would be barred 
has no relevance to the point now before me. The real question would be what 
is the nature of the claim made in the present application. Is it in the nature of 
an independent claim for mesne profits as such for which a suit should have been 
laid or is it merely in the nature of a claim for restitution? If it is the latter, 
certainly no Court-fee could be levied despite the application of section 47. Clause 
(2) of section 47 is merely an enabling section which gives power to the Court to 
treat an application as a suit and in suitable cases to demand payment of Court- 
fee. The demand for payment of Court-fee in an application treated as a suit 
under section 47 (2) will depend not upon the mere fact that the application is 
ordered to be registered as a suit, but, in my opinion, upon the nature of the claim. 
The essence of restitution, as has been repeatedly laid down by this Court in 
numerous decisions, is not the disgorging of illegal profit made by a party by taking 
possession of the property under a wrong decree but to compensate a party,. who 
has been deprived of a right or property by reason of a wrong decree, which was 
set aright by the appellate Court. To enable Courts to render justice in such 
cases, section 144 provides power for the Court to pass such orders by way of pay- 
ment of interest or awarding meshe profits to the successful party. Even apart 
from section 144, Civil Procedure Code, the Court has inherent power to pass 
suitable orders to compensate the party who was kept out of the property by reason 
of a wrong decree which was subsequently set aright by an appellate Court. In 
this case the compromise decree in Second Appeal recognised the right of the peti- 
tioner to possession of the house even on the date of the plaint. Therefore the pro- 
per decree. which the first Court should have passed was a decree recognising the 
petitioner’s right to possession of the house. If such a decree had been passed 
the petitioner would not have lost possession of the house and would have remained 
in possession and continued to enjoy the property. It is to set right this loss, which 
the petitioner sustained by reason of the wrong decree of the lower Court, the 
application for restitution became necessary. It is not really a claim in the nature 
of an independent claim for mesne profits arising in a suit. As I have already 
pointed out in essence it is only a relief in the nature of restitution for which 
ne Court-fee is payable. The order of the Subordinate Judge is, therefore, set 
aside and he is directed to restore the execution petition to his file and dispose of it 
according to law. - 


R.M. —— za Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. S. RAMACHANDRA IYER, Officiating Chief Justice. 
Abdul Kareem .. Petitioner*® 


D. 
C. M. Mohamed .. Respondent. 

Madras Buildings (Lease and Rent) Control Act (XVIII of 1960), section 10 (3)—Landlord requiring 
premises for his own occupation—Test to decide. 

Where a landlord seeks to evict a tenant from his building on the ground that he requires the 
same for his own occupation, the fact that the accommodation iu the rented premises occupied by the 
landlord is sufficient for him is a wholly immaterial consideration, What has to be fo is whether 
the petitioner requires his own building for purposes of his own occupation. 

Petition under section 12-B of Madras Act XXV of 1949 read with section 115 
of Act V of 1908 praying the High Court to revise the Order of the Court of Small 
Causes, Madras, dated 11th February, 1960 and made in H.R.A. No. 110 of 1958 
(H.R.C. No. 584 of 1957 on the file of the Court of the House Rent Controller 
(Additional), Madras. 


A 
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R. Ramamurtai Ayyar and Syed Mohamed, for Petitioner. 
P.B. Ananthachari and P.B. Sundararajan, for Respondent. 
The Court delivered the following 


Jupcment.—The order of the lower appellate Court cannot be supported. The 
learned Judge in the Court of Small Causes, Madras. has reversed an order of eviction 
passed against a tenant by the Rent Controller on the ground that to do so would be 
unjust. The petitioner is the owner of a building which he purchased in the year 
1944. At that time he was in occupation of his own building along with the other 
members of the family. But there was a partition between the members of the 
family and it is conceded that by about 1952, the petitioner, his mother, sister and 
other members of the family had to take up their residence in a rented house ; the 
family house having been allotted to the other sharers. The petitioner thereupon 
filed an application against the tenant claiming eviction so as to facilitate personal 
occupation. That petition unfortunately had a chequered career. The Rent 
Controller found that the application was bona fide and directed eviction. On appeal, 
however, the learned Judge of the Court of Small Causes, Madras, set aaide the 
order on the ground that the petitioner being a minor should approach the Gourt 
through a guardian appointed in another suit and not by the next friend, who re- 
presented him in the matter before him. That was a wholly erroneous view to 
take and that was set aside in Revision. When the matter went back to the Judge;tie 
set aside the order of eviction by a somewhat curious piece of reasoning. He 
has stated thatit has not been proved to his satisfaction that the claim of the petitioner 
was bona fide. I fail to understand how any question of bona fide can at all arise in 
this case. It is not said that the petitioner has any other house of his own except 
the one which is the subject-matter of these proceedings. Admittedly he has been 
residing in the rented premises since 1952. But the learned Judge has stated that 
there is no satisfactory explanation as to whether the accommodation that he is able 
togetinthe rented premises was sufficient for himor not. That isa wholly 
immaterial consideration. What he has got to find is whether the petitioner requires 
his own building for the purposes of his occupation. It is not the case that the peti- 
tioner has filed the application for the eviction of the tenant with some ulterior 
purpose in view. Section 10 (3) of Act XVIII of 1960 states that a landlord, subject 
to the provisions of clause (d) might obtain an eviction in the case of a residential 
huilding, if he requires it for his own occupation. No question of bona fides at all 
arises particularly in the circumstances of this case. The order of the lower Court 
cannot therefore be supported. 


It is set aside and that of the Rent Controller restored with costs here and below. 
‘Time for eviction three moriths. 


R.M. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VEERASWAMI. 
Alagi Alamelu Achi .. Appellant * 
U. 
Ponniah Mudaliar .. Respondent. 

DET Pte for declaration of title—Plaintiff held not to be entitled to the property—Defen- 
an oe to be rightful owner—Plaintif!’s unlawful possession—-If could bs protected by injunction against the 

enaant. 

A person in wrongful possession of property is not entitled to be protected against the lawful owner 
by an order of injunction. When once a Court finds that a plaintiff’s possession of property is wrongful 
such possession cannot be protected by assistance of Court. The fact that if the lawful owner were 
to institute a suit, he might possibly fail on the ground that he was not in possession within twelve _ 


years of suit, could make no difference and cannot be a Justification for the issue of an injunction 
maintainting the wrongful possession of the plaintiff. ' 
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Appeal against the Decree of the Court of the Subordinate Judge, Devakottai,. 
in Appeal Suit No. 181 of 1957, preferred against the Decree of the Court of the 
District Munsif of Devakottai in Original Suit No. 63 of 1948, etc. 

M. Natesan, for Appellant. 

A. Sundaram Ayyar, for Respondent. 

The Court delivered the following 


JupGMENT :—This Second Appeal by the first defendant arises out of a suit for 
a declaration of the respondent’s title and for an injunction against the appellant in 
respect of the suit properties. Both the Courts below have concurrently found that 
plaintiffs are not entitled to the properties. They have also held that the plaintiffs 
have not acquired title to the properties by adverse possession. Nevertheless, the 
lower appellate Court, differing from the trial Court, considered that the fact that 
the plaintiffs had been in possession of the suit properties since 1939 would entitle 
them to an injunction against the first defendant. The reasoning of the lower 
appellate Court for that view is stated thus : 

“Tt is true that a person in wrongful possession can maintain his possession against all the world 

except the real owner. That does not mean that the real owner can take the law into his own hands 
and enter upon the property and dispossess the person in wrongful possession thereof by force. The 
proposition means that the person in wrongful possession of the property has to surrender his possession 
to the real owner on his taking the necessary steps to recovei possession m a manner recognised 
laws. If Courts of law do not afford preteen to persons in possession of property though wroneful,. 
and allow the real owners to take the law into their own hands and enter upon the property and push 
out the person ın wrongful possession thereof, serious consequences will follow.” 
I must confess that I am completely at a loss to appreciate this view of the lower 
appellate Court and I have not the slightest doubt that it is utterly erroneous. No 
case has been cited before me in support of the proposition that a person in wrongful 
possession is entitled to be protected against the lawful owner by an order of injunc- 
tion directed against him. But the contention of the learned counsel for the respon- 
dents is that inasmuch as in effect the finding is that the first defendant had not been 
in possession of the properties within 12 years of the institution of the suit by the 
respondent and she would, therefore, not have succeeded if she had instituted a suit for 
recovery of possession, she should be regarded as a person not having a subsisting 
title and therefore not lawful owner. On that basis the learned counsel contends 
that the lower appellate Court was right in granting the injunction. I am wholly 
unable to accept this contention. The question in the present suit is not whether 
the first ‘defendant has a subsisting title. Once the lower appellate Court found that 
the plaintiffs’ possession is wrongful, it immediately followed that such possession is 
not entitled to protection by an injunction, because such an order will be only 
assisting the plaintiffs in their wrongful possession. No Court can by its own order 
help a party who is found to be in wrongful possession as against the lawful owner. 
The fact that ifthe lawful owner were to institute a suit, he might possibly fail on the 
ground that he was not in possession within twelve years of suit, could make no 
difference and that cannot, in my opinion, be a proper justification for the issue of 
an injunction virtually maintaining or advancing the wrongful act of the plaintiffs. 
I hold, therefore, that the lower appellate Court went wrong in granting an injunc- 
tion against the first defendant. 

‘The learned counsel for the respondent pressed before me two applications, one 
for calling for documents and the other for admission of the documents to be ‘called 
for. No proper reason has been given in the affidavit in support of the applications 
why an attempt to summon those documents had not been made in the Courts 
below. ‘The documents which are sought to be called for, are certain counterfoils 
said to be with the Ariyakudi and Iluppakudi Devasthanams. I can find no justifica- 
cation for allowing these two applications. They are dismissed. 

In the result, the Second Appeal is allowed. The Decree and Judgment of the 
lower appellate Court are set aside and the suit will stand dismissed. ‘The appellant 
will be entitiled to her costs throughout. 


No leave. 
R. M: —— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice RAMACHANDRA IYER. 
S. Krishna Chettiar .. Petitioner * 
U. 

M. Raman Chettiar and others .. Respondents. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 39, 41 and 44-—~Apph- 
cability—Temple owned by village religious communityp—Trustee appointed by election—Term of office—lf limited 
to five years—Powers of Area Committee to appoint trustee—Lrmits. 

Section 39 of the Madras Hindu Religious and Charitable Endowments Act, 1951, cannot apply 
to a case concerning a religious institution m respect of which the Area Committee has no junsdiction. 
Section 41 would govern a case where the Area Committee has jumsdiction to appoint a trustee in 
case there is a vacancy. But the section would not apply to and govern the case of a trustee who does 
not owe his appointment to the Area Committee but who had been appointed by a 1eligious community 
which owns the institution and in such a case the term of appointment would depend upon the usage 


of the institution or the custom of the community ; and section 39 (3) can have no epee to a 
case of appointment of a trustee by election by the community which was in charge of the temple. 


Section 44 only declares that a non-hereditary trustee holding office at the commencement of the 

Act should be deemed to have been duly appointed trustee under the Act for the residue of his term. 
The section does not import all the qualifications contained im sections 39 and 41 to every trust 
albeit he was appointed by election by the community and that he could hold office only for a peri 

of five years from the date of his appomtment or till the date of the commencement of the Act, which- 
ever is later, and that thereafter he should be regarded only as a de facto trustee. Ifthe term of appoint- 
ment of a trustee was for his life, he must be deemed to have been appointed for his life under the Act 
and it cannot be held that he should be deemed to have been appointed only for a period of five years . 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records in Revision Petition No. 32 
of 1958 from the file of the Commissioner for Hindu Religious and Charitable 
Endowments (Administration) Department, Madras, and the order passed therein, 
dated 29th May, 1958, confirming the proceedings of the Assistant Commissioner, 
Hindu Religious and Charitable Endowments (Administration) Department, 
Madurai, and quash the said order and made therein. 


M. S. Venkatarama Iyer and M. Sundaram, for Petitioner. 

The Additional Government Pleader (M. M. Ismail) on behalf of the State. 
K. V. Srinivasa Iyer, for 1st Respondent. 

The Court made the following 


Orper.—Sri Annadhana Vinayagar Temple at Asariar Street, Tirumangalam, 
was founded by the Arya Vysya Kasukkara Chetty community of the village. Admit- 
tedly, the temple was managed by the community by electing a trustee from amongst 
themselves. The petitioner who has been holding office for over 30 years as trustee 
was presumably elected by the community to such office. There is nothing on record 
to show for what period a trustee elected by the community functions. The case 
for the petitioner is that a trustee elected by the community would be entitled to 
hold office for life or till removed by the community. Although the counter-affidavit 
filed by the Deputy Commissioner of Hindu Religious and Charitable Endow- 
ments (Administration) Department recognised that the community managed the 
temple by electing a trustee from time to time, it is not stated for how long a trustee 
elected by the community would hold office. 


On 24th December, 1957, the Assistant Commissioner, Hindu Religious and 
Charitable Endowments, Madurai, issued a notice to the petitioner saying that the 
affairs of Sri Annadhana Vinayagar temple at Tirumangalam were not managed 
properly and calling upon him to show cause why a legally constituted trustee should 
not be appointed for the temple. The case for the petitioner is that the Assistant. 


— — 
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Comm’ssioner was persuaded to take action against him at the instance of a dis- 
gruntled tenant of the temple who was colluding with the first respondent Raman 
Chettiar. To resume the narrative, the petitioner submitted his explanation to the 
Assistant Commissioner ; he claimed that he was a lawfully appointed trustee and 
that there was no ground to remove him and to appoint another. After this explana- 
tion, one would have expected the Assistant Commissioner to enquire into the matter 
and find out (i) whether the petitioner was a lawful trustee ; E whether he was 
guilty of misconduct and negligence with which he was charged and if so, whether 
he should be removed and a new trustee should be appointed. But the Assistant 
Commissioner did none of these things. From this circumstance one can infer that 
he found nothing to justify the charges made against the petitioner in his communica- 
tion, dated 27th December, 1957 and that he dropped the proceedings. But curi- 
ously enough, the Area Committee for the region adopted what evidently appeared 
to be a short-cut of the whole business. They appointed the first respondent as the 
trustee. Itis obvious that they would have no jurisdiction to do so, if the petitioner 
was functioning as the lawful trustee. As I said earlier, there was no investigation 
into the charges made against the petitioner by the Assistant Commissioner and he 
not having been removed from the office of trusteeship, would continue to hold that 
office, if he was the lawfully appointed trustee. The petitioner feeling aggrieved 
by the appointment of the first respondent as trustee by the Area Committee, filed 
an application to the Commissioner, Hindu Religious and Charitable Endowments, 
to set aside that order. The Commissioner appears to have assumed that the 

etitioner was a de facto trustee and held that as a trustee had been appointed by the 
egally constituted authority, viz., the Area Committee, the petitioner could no 
longer function as the trustee of the temple and upheld the appointment of the first 
respondent, It is the validity of the order of the Commissioner that is challenged in 
the Writ Petition. 4 


I must confess that the order of the Commissioner is a bit surprising. For one 
thing, there has been no adjudication so far of the petitioner’s case that he was the 
lawfully appointed trustee. The Deputy Commissioner in his counter-affidavit filed 
in this case recognises the fact that the community has been appointing trustees 
from time to time. There is no material on record to show that the petitioner was 
elected by the community to function as the trustee of the temple only for a limited 
period and that period has expired. As I said earlier, there is nothing to show the 

eriod for which a person elected to the office of trustee can function as such trustee. 
e case of the petitioner is that he would be entitled to function as such trustee for 
the duration of his life. That matter has not been investigated at any stage of the 
proceedings. Under those circumstances, one would have expected the Commis- 
sioner to set aside the order of the Area Committee which presumed that there was 
a vacancy in the office of trusteeship. Obviously, there would be no vacancy if the 
petitioner was functioning as the lawfully appointed trustee. The learned Additional 
Government Pleader, however, sought to support the order of the Commissioner by 
a reference to the provisions of sections 39, 41 and 44 of the Hindu Religious and 
Charitable Endowments Act (XIX of 1951). Section 39 will not apply to the 
present case as it concerns a case in respect of which the Area Committee has no 
jurisdiction. ‘The present case is one where the Area Committee would have juris- 
diction to appoint a trustee-in case there isa vacancy. Section 41 enacts the powers 
of the iat Committee to appoint trustees. That section will apply to the present 
case. It states: 


n (1) In the case of any religious institution over which an Area Commitee has jurisdiction, 
the Area Committee shall have the same power to appoint trustees as is vested in the Commissioner 
in the case of a religious institution referred to in section 39.” 


(Proviso is omitted as unnecessary.) 


““(2) The provisions of section 39, sub-section (3), and section 40, shall apply to the trustee or 
trustees appointed, or the Board of Trustees constituted, by the Area Committee as they apply in 
sere to the trustee or trustees appointed, or the Board of Trustees constituted; by the 

mmiussioner.’ 
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The provisions of section 39 (3) relate to the term of office of a trustee appointed by 
the Commissioner. That provides that every trustee appointed under section 39 
(1) shall hold office for a term of five years unless he was removed or dismissed or 
his resignation is accepted by the Commissioner in the meanwhile. It would 
therefore follow that in the case of an appointment under section 41 by the Area 
‘Committee the period of trusteeship would be five years from the date of appointment. 
Section 41 will not apply to the present case, for the obvious reason that the petitioner 
was not one who owed his appointment to the Area Committee : he was appointed 
by the Community. Therefore, the term of such appointment will depend upon 
the usage of the institution or the custom of the community, There may be cases 
where the community might appoint a trustee for a fixed period. There may be 
cases where a trustee once elected will hold office for the rest of his life unless removed 
by the community itself. Suffice it to say for the present purpose that section 39 (3) 
will not apply, i.e., to a case of appointment of a trustee by election by the community, 
which was in charge of the management of the temple. The learned Additional 
Government Pleader places considerable reliance upon section 44 of the Act which 
States : 


a ee trustee lawfully holding office at the commencement of this Act, shall be 
deemed to have been duly appointed trustee under this Act for the residue of his term of office at such 
commencement.” : 


This provision, according to the learned Additional Government Pleader, would 
import all the qualifications contained in sections 39 and 41 to every trustee albeit 
he was appointed by virtue of an election by the community and even that trustee 
could hold office only for a period of five years from the date of his appointment or 
till the date of coming into operation of the Act, whichever is later, and that there- 
after he should be considered to be only in the position of a de facto trustee. I am 
unable to agree with this contention. Section 44 only declares that a non-hereditary 
trustee holding office at the commencement of the Act would be deemed to have been 
duly appointed trustee under the Act for the residue of his term. If for instance, 
the term of appointment of a particular trustee was for his life, he would be deemed. 
to have been appointed for his life under the Act. It cannot be said that in that 
case he should be deemed to have been appointed only for a period of five years. 
If therefore the contention of the petitioner that he was entitled to hold the office 
of trustee for his life were to be accepted, there can be no doubt that he would be the 
lawfully appointed trustee of the institution still he is removed from such office or 
till his death. ` Therefore, before it can be declared that there is no lawfully appointed 
trustee for the institution, it has first to be ascertained whether the petitioner is the 
lawfully appointed trustee of the institution, having been elected to that office by the 
community as per usage. This has not been investigated by the Commissioner. 
As I stated earlier, the Assistant Commissioner did not remove the petitioner from 
the office of trusteeship. In case it is found that the petitioner is the lawfully ap- 
pointed trustee, his non-removal from such office would show that he still continued 
to function as the lawfully appointed trustee of the institution and the Area 
Committee would have no jurisdiction to appoint any new trustee. 


There is a still further infirmity in the order of the Commissioner. The peti- 
tioner filed a Revision Petition challenging the propriety of the appointment of 
the first respondent as a trustee. The Commissioner has not considered the ques- 
tion whether the first respondent was fit to be the trustee of the institution ; nor 
‘did he consider the question whether even assuming that the petitioner was a de facto 
trustee whether there is anything in the case why the petitioner himself should 
not have been appointed as the trustee under the Act. The order of the Com- 
missioner as well as the appointment of the first respondent as trustee by the Area 
Committee could not therefore be sustained. 


The Writ Petition is allowed. The rule nisi will be made absolute. The 
respondents will pay the costs of the petitioner. Advocate’s fee Rs. 100. 


P.R.N. ———— Petition allowed ; Rule made absolute. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, ` ° 


(Special Original Jurisdiction.) 
PRESENT :—MR. Justice SRINIVASAN. 
S. Ethiraja Mudaliar .. Petttioner* 
D. 
The Revenue Divisional Officer, Chingleput - .. Respondent. 


Madras District Municipalities Act (V of 1920), section 40-A (2) and (3)— Notice of intention to make- 
a motion of no confidence against the Municipal Chairman— Whether material forming the basis of no confidence- 
motion should have relevance to the functions of the Chairman. : 


So long as the material placed before the Revenue Divisional Officer conforms to the Statutory 
requirement, he has no alternative but to out the further duties enjomed upon him by sec- 
tion 40-A (3) of the Madras District Municipalities Act, notwithstanding that certain reasons may 
have been incorporated in the written notice of the intention to make a motion of no confidence and 
those reasons might take in matters irrelevant to the discharge of the duties of the Municipal’ 
Chairman. In the instant case, there is clearly the expressed intention to move a motion of no 
confidence and therefore the Revenue Divisional Officer has no alternative but to convene the 
meeting. Hence the Revenue Divisional Officer is not acting in excess of his jurisdiction. 


In the matter of G. A. Natesan and K. B. Ramanathan, (1916) 31 M.L.J. 634 : LL.R. 40 Mad. 125°- 
distinguished. 
_. Petition under Article 226 of the Constitution of India, praying that in the ° 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus restraining the respondents herein from 
putting before the Municipal Council, Chingleput, at its meeting convened for 
12th September, 1961, the motion of “ No confidence ” dated 17th August, 1961, 
as per notice of meeting dated 17th August, 1961, sent by the respondent herein. 


N. Suryanarayana, for Petitioner. 
The Court made the following 


OrpEr.—The petitioner is the Municipal Chairman of the Chingleput Muni- 
cipal Council. He seeks for a writ of mandamus or other appropriate writ to res- 
train the Revenue Divisional Officer from placing before the. Council a notice of 
motion of no confidence duly presented to him by certain members of the Muni- 
cipal Council. 

According to the petitioner, he received a notice from the Revenue Divisional’ 
Officer informing him that a written notice of intention to make a motion of no: 
confidence against the petitioner had been presented to the Revenue Divisional 
Officer on 17th August, 1961, under section 40-A (2) of the District Municipalities | 
Act. The Revenue Divisional Officer gave notice to the petitioner that a meeting 
of the Municipal Council would be held in that connection at 3 p.m. on rath 
September, 1961. A copy of the no confidence motion was also attached to this 
notice issued to the petitioner. It is to prevent the Revenue Divisional Officer- 
from holding the meeting that the writ has been asked for. 


The learned counsel advanced two grounds. The first is that the written 
notice required by section 40-A (2) was in fact presented to the Revenue Divisional 
Officer on the roth August. The notice that was issued to this petitioner by the 
Revenue Divisional Officer himself stated definitely that this written notice of 
intention was presented to the Revenue Divisional Officer on 17th August, 1961. 
But the learned counsel for the petitioner:relies upon a news item published in 
The Hindu of the 13th August, under date 11th August, that fifteen members of 
the Chingleput Municipal Council had given notice of their intention to move a no 
confidence resolution against the sitting Chairman. From this the learned counsel 
seeks to infer (apparently from similar news items in other newspapers also) that 
the written notice of the motion should have been presented to the Revenue Divi- 
‘sional Officer on the roth August. If that is so, according to the learned counsel, 


— 
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under sub-section (3) of section 40-A the Revenue Divisional Officer should have 
-convened the meeting for the consideration of the motion at a time appointed by 
him which shall not be later than thirty days from the date on which the notice 
under sub-section (2) was delivered to him. If the meeting is fixed to take place 
on the 12th of September, it is obviously beyond the period of thirty days and 
such a meeting would be in violation of the specific provision contained in the Act, 


This argument would no doubt be sound if the Jearned counsel can establish 
that the written notice of the intention to move the resolution was in fact presented 
to the Revenue Divisional Officer on or before the 12th August. On the material 
placed before me, which contains the notice issued by the Revenue Divisional 
‘Officer himself, it is perfectly clear that the written notice was presented to thé 
Revenue Divisional Officer only on the 17th August. The meeting convened for 
the 12th September is within the time saautated by the provision. This ground 
fails, 


The next ground advanced is of a somewhat far-reaching scope. Now, it 
appears that the written notice of the intention to move a no confidence motion 
was accompanied by certain reasons. ‘The copy of this written notice that is placed 
before me reads thus :— 


‘* Motion expressing want of confidence in Chairman....” 


€“ This Council expresses its want of confidence in Sri S. Ethiraja Mudaliar, present Chairman 
of the Chingleput Municipal Council for reasons mentioned herein.” 


Then follow several reasons. It is on the basis of this written notice of inten- 
tion that the Revenue Divisional Officer purported to proceed under sub-section 
(3) in convening the meeting in question. What is argued before me is that the 
reasons that are contained in this written notice all relate to matters which are 
not germane to the functions of the petitioner as the Chairman of the Municipal 
Council, that they are libellous in their character and that therefore the Revenue 
Divisional Officer was not justified in acting upon this record as a written notice 
of intention to move a no confidence resolution. Firstly, I may state that under 
sub-section (2), before the Revenue Divisional Officer can convene a meeting 
what is required is that he should have before him a written notice of the intention. 
Although the section specifies that it should be in such a form as may be fixed by 
the State Government, the learned counsel informs me that no specific form has 
been prescribed. It is not denied that the other requirement of sub-section (2) 
as to the number of councillors who should subscribe to the written notice is com- 
plied with in this case. Nor is it the case of the petitioner that the notice was not 
delivered by any two of the councillors signing the notice in person together. But 
what is contended before me is that it is not only within the jurisdiction of the 
Revenue Divisional Officer but also his duty to examine whether the material which 
forms the basis of the no confidence resolution deals with matters which have no 
relevance at all with the functions of the Chairman and that if such material is 
sought to be agitated for the purpose of the no confidence motion, the learned counsel 
suggests that the Revenue Divisional Officer is bound under the law to disregard it, 
that is, to treatit as if it were not a written notice of intention to move a no confidence 
resolution. I am frankly unable to follow this reasoning. In my opinion, section 
40-A gives no discretion of the kind contemplated to the Revenue Divisional Officer. 
It is true that the Revenue Divisional Officer is called upon to convene a meeting 
and ascertain the result of the meeting. But beyond that the Revenue Divisional 
Officer has no functions whatsoever and he would certainly be exceeding his autho- 
rity if he disregarded the written notice of intention and chose to treat it as one 
which did not conform to the requirements of sub-section (2). 


Learned counsel refers to a decision in Jn the matter of G. A. Natesan and 
K.B. Ramanathan! and to certain observations of Courts Trotter, J., therein. The 
observations he relies on are as below :— 
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“So far from having a discretion vested in them the functions of the Syndicate under Regulation 
64 appear to me to be purely ministerial. Of course, that which they have to forward must be a protest, 
and they would doubtless be justified in refusing to forward something, that was not a protest at all, 
¢.g., a bill of exchange to take the illustration given by my learned brother in the course of the argu- 
ment. It may be also that if the protest contained grossly scandalous or indecent matter they would 
be justified in refusing to forward it, but that is purely an academic speculation which has no bearing, 
on the present case. Im my opinion if the document is a protest against the resolution, the Syndicate 


must forward it as it stands, and if the Syndicate takes upon itself to say that the given document, which 
purports to be such a protest, is, in fact, something else, it does so at its peril. x oe 

I am unable to see any application of that case to the facts of the case before me. 
As observed in the opening words of this passage, it is clear that what the Syndi- 
cate was doing was only a ministerial action. But what the Revenue Divisional 
Officer has been charged with in the present case is a statutory duty. So long as 
the material placed before him conforms to the statutory requirement, he has no 
alternative but to carry out the further duties enjoined upon him by sub-section (3) 
of section 40-A of the Act, notwithstanding that certain reasons may have been incor- 
porated in the written notice of the intention to make a motion of no confidence and 
those reasons might take in matters irrelevant to the discharge of the duties of the 
petitioner as Chairman. There isclearly the expressed intention to move a motion 
of no confidence and so long as it is there, the Revenue Divisional Officer has to 
my mind no alternative but to convene the meeting. This argument fails to impress 
me as at all sound. ; 

H follows that what the Revenue Divisional Officer seeks to do is nothing 
more than the statutory duty enjoined upon him and nothing has been shown to 
me to indicate that he is acting in excess of his jurisdiction. 

The petition fails and is dismissed. 

K.L.B. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 


The State of Madras represented by the Commissioner of 
Agricultural Income-tax, Board of Revenue, Madras .. Petitioner * 


v, 
Davershola Tea Co. (P.), Ltd., Coimbatore .. Respondent. 
Madras Agricultural Income-tax (V of 1955), section 2 (a) (3)—Income from building—When agricultura È 


Income. 

Where any building conforms to the requirement of the Proviso to section 2 (a) (3) of the Madras 
Agricultural Income-tax Act and any income is derived therefrom such income is defined to be agricul- 
turalincome. ‘The question as to who is the person liable for the tax in respect of that income, ther 
the owner or the cultivator, cannot affect the aature of the income. 

Petitions under section 54 (1) of Madras Act V of 1955 praying the High Court ~ 
to revise the order of the Agricultural Income-tax eine Tribunal, Madras, 
dated 18th February, 1958 and made in A.T.A. Nos. 57 and 58 of 1957 (Appeal 
Nos. 18/57-58 and 19/57-58, Assistant Commissioner of Agricultural Income-tax, 
Madurai, relating to the assessment years 1955-56 and 1956-57 respectively). 

G. Ramanujam for the Government Pleader (A. Alagiriswami) on behalf of 
the Petitioner. 

O.T.G. Nambiar, Advocate instructed by Messrs. King and Partridge, Attorneys 
` for the Respondent. 

The Order of the Court was made by 

Srinivasan, F.—These are Revisions by the Commissioner of Agricultural Income- 
tax. The assessee, the Davershola Tea Co., Ltd., leased out a plantation to the 
Madras Tea Estates, Ltd. There were two separate leases, one covering the 
actual plantation and the other the buildings, machinery, furniture, etc. For 
the two assessment years 1955-56 and 1956-57, the rental by way of lease of the 
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plantation itself was Rs. 24,000. In respect of the buildings, machinery, furniture, 
etc., the rental stipulated in the lease was Rs. 89,999 for the first year and Rs. 95,000 
for the second year. The Agricultural Income-tax Officer estimated the rental 
value of the buildings alone at Rs. 59,749 and Rs. 65,471 for the two years res- 
pectively. After making certain allowances, the net agricultural income in rela~ 
tion to the buildings alone was taken as Rs. 16,033 for the first year and Rs. 19,722 
for the second year. Sixty per cent. of these amounts was brought to tax. These 
assessments were taken up in appeal to the Assistant Commissioner who confirmed 
the finding of the Agricultural Income-tax Officer. 

In the further appeal to the Appellate Tribunal, it was contended that no 
_part of the income covered by the second of the leases, that is, the lease in respect 
of the buildings, machinery and furniture, could be regarded as agricultural income. 
The Tribunal accepted the contention of the assessee. It purported to interpret 
section 2 (a) (3) of the Agricultural Income-tax Act, and reached the conclusion 
that the owner of the buildings could be subject to tax only when he occupied the 
buildings in question and that he would not come within the scope of the above 
provision as, in the present case, he did not occupy the buildings. The Tribunal 
observed : 

“The cultivator is the occupier, but this is not the assessment of the agricultural income of the 
cultivator.” 


The present Revision Petitions are directed against this finding of the Tribunal. 


It seems to us that the conclusion reached by the Tribunal is wholly erroneous. 
There seems to be a confusion in the mind of the Tribunal between the charging 
section and the definition section. In so far as agricultural income is concerned, 
section 3 lays the charge on the total agricultural income of the previous year of 
every person. Every person, whether he is the owner or the receiver of rent or the 
cultivator would accordingly be liable to agricultural income-tax on the total agri- 
cultural income of the previous year. What is agricultural income is defined in 
section 2. Section 2 is clearly not the section which lays the charge or indicates 
which person is to be made liable for the tax on the agricultural income defined 
therein. In so far as buildings are concerned, section 2 (a) (3) is the relevant 
provision. It states : 

« Any income derived from any building owned and occupied by the receiver of the rent or re- 
venue of any such land or occupied by the cultivator or the receiver of rent-in-kind of any land with 
respect to which or the produce of which any operation mentioned in sub-clauses (ii) and (ii) of 
clause (2) is carried on : 

Provided that the building is on or in the immediate. vicinity of the land, and is a building 
which the receiver of the rent or revenue or the cultivator or the receiver of the rent-in-kind, by reason 
of his connection with the land, requires as a dwelling house or as a store-house or other out-building.’” 


As stated already, Davershola Tea Company, Ltd., is the owner of the plantation, 
building, machinery, etc. The owner leased out the plantation, buildings, etc., 
to the Madras Tea Estate, Ltd. The Madras Tea Estate is the cultivator who also 
occupies these buildings. It is not denied that these buildings conform to the 
requirements of the proviso in that they are situated in the plantation itself and 
are buildings which the cultivator requires in connection with the land and in 
which buildings the operations referred to in sub-clauses (ii) and (iii) of clause (2) 
are carried on. These requirements are therefore satisfied and indeed the Tri- 
bunal finds that to be so. The Tribunal also rightly found that the first part of 
this provision is not applicable because the assessee, the owner, though he owns, 
does net occupy the buildings from which the income is derived. The second 
part of this provision in so far as it is relevant may be separately extracted in this 


manner : 

« Any income derived from any building. . . occupied by the cultivator. . . of any land 
with respect to which or the produce of which any operations mentioned in sub-clauses (ii) and (iii) 
of clause (2) are carried on.” 

It is quite clear from the wording of the above that this provision only purports 
to define what is agricultural income without reference to the person who is in 
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receipt of such income. In a case like this, what has to be enquired first is whether 
the conditions required in the proviso are satisfied. ‘The further condition that 
the building should be occupied by the cultivator is also satisfied. That being so, 
the next question is whether the income is derived from the building. Those 
parts of the section which relate to the occupation by the cultivator or the perfor- 
mance of the operations mentioned in sub-clauses (ii) and (iii) or the location of the 
building with respect to the land, describe the nature of the building. When any 
building conforms to these requirements and any income is derived from such 
building, such income is defined to be agricultural income. ‘The section does not 
purport to indicate whether it is the agricultural income of the cultivator, or the 
receiver of rent-in-kind who occupies it, or the owner who may or may not occupy it. 
The definition section was not intended for that purpose, nor do we find anything 
therein to suggest that the person by whom the income referred to is received is at all 
relevant for the purpose of determining the class of the income. In the present case, 
if the building conformed to the requirements of the section, it follows that the income 
. derived from such building is agricultural income, and we have to look elsewhere for 
the purpose of determining who is the person who is liable to, the charge under section 
g of the Act in respect of that agricultural income. 


The Tribunal does not find that the income which has been brought to tax is 
not agriculturalincome. But what it purported to hold is made clear in the following 
passage : 

‘No doubt, the building in dispute in the present appeal is occupied by the cultivator, viz., the 
Madras Tea Estates, Limited, but the income.which is now assessed is not income derived by the cul- 
tivator, viz., the Madras Tea Estates, Limited, from the building. What is now sought to be taxed 
is notional value of the lease amount paid by the cultivating lessee to the owner of the building. In 
-our opinion, the second portion of the definition in section 2 (a) (3) explains how the income from 
plantations-buildings has to be dealt with in the course of the assessment on the cultivator or the 
receiver of the rent-m-kmd.” 


‘Proceeding further, the Tribunal held : 


“. , . . the two portions of section 2 (a) (3) should be taken disjunctively, the first portion 
for assessing income from buildings owned and occupied by the receiver of the rent or revenue, the 
second portion for assessing income from buildings which are occupied by the cultivator or the receiver 
of the rent-in-kind without any reference to the ownership of it. The former category of income will 
be included in cases of assessment of the receiver of the rent or revenue, and the latter category in cases 
of assessment of the cultivator or receiver of 1ent-in-kind. The present case is one not covered by the 
above provision. The owner is now sought to be assessed. But he does not fall within the definition 
because he does not occupy the buildmg. The cultivator is the occupier, but this is not an assessment 
.of the agricultural income of the cultivator.” 
In the view of the Tribunal, therefore, the assessment of the owner is possible only 
when he both cultivates the land and occupies the buildings of the kind referred to. 
But where the cultivator cultivates the land and occupies the buildings, in relation to 
the buildings, there would be an agricultural income only in the hands of the cultiva- 
tor and not in the hands of the owner ; that is to say, where the owner of a plantation 
leases both the plantation and buildings to a lessee and receives rental income in 
respect of the buildings as well, no part of such income received by him would be 
agricultural income taxable in the hands of the owner. The Tribunal proceeds 
further to take the view that there is perhaps some anomaly, but that the language 
-of the section leads to that anomaly. 


We are unable to accept the above view of the Tribunal. What section 2 (a) 
(3) is intended to specify is only what is agricultural income in relation to buildings. 
Where any income is derived from buildings coming within the description referred 
to in the section, such income is defined by this provision to be agricultural income. 
The section does not attempt anything further. If the section had been worded 
somewhat differently, such as “ any income derived from any building by the culti- 
vator or receiver of rent-in-kind, etc. etc. ” perhaps the view of the Tribunal could be 
supported to some extent. But what the section clearly says is thatit is income which 
should be derived from a building and the building from which such income is derived 
is further specified to be one occupied by the cultivator of the land with respect. to 
-which or the produce of which, certain operations are carried on. This part of the 
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provision is descriptive of the nature of the buildings concerned and when any 
income is derived from such a building that is agricultural income. The section was. 
not intended to and does not, in our opinion, indicate the person who is to be charged 
in respect of that income. 


When once it is found that the income derived from this building to the extent 
determined by the Agricultural Income-tax Officer is agricultural income, it goes. 
without saying that it is the assessee who is in receipt of that income. Under section 
3, he is liable to agricultural incomeztax. 


The Revision Petitions are allowed. ‘The assessee will pay the costs of the 
Department. Counsel’s fee Rs. 150 (one set). 


R.M. ———— i Petitions allowed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JAGADISAN. 
Palani Pillai .. Appellant * 
U. 


engamalathachi and others .. Respondents. 
Hindu Law—Minor —Natural guardian of a Hindu minor—Power to enter into a family arrangement. 


The family arrangement or a compromise of claims agamst the estate of a minor cannot be 
worse than an alienation by a guardian on behalf ofa minor. If the natural guardian of a Hindu 
minor can alienate the estate of the ward for purposes of necessity and benefit as has'been r 
by a long course of decisions it stands to reason that the guardian can also bind the minor by a famuy 
arrangement provided such an arrangement is for his necessity or benefit. 


The natural guardian of a Hindu minor no doubt occupies a fiduciary position. The duties of 
the guardian are in the mature of a sacred trust. So long as the guardian acts bona fide in the interests 
and for the welfare of the minor and the transactions on behalf of the minor result in benefit to the 
minor and so long as the transactions are free from any taint of fraud, malpractice, or abuse of 
power the yard-stick of a prudent man’s conduct in respect of his own property to test the validity of the 

’s transactions can well be applied. Otherwise no guardian can manage'the estate of a minor 
effectively and efficiently. 


Ramaswami Chettiar v. Karuppayya Thevar, (1954) 1 M.L.J. 548, referred to. 


Appeal against the Decree of the Court of the Subordinate Judge of Thanjavur 
in Appeal Suit No. 75 of 1958, preferred against the Decree of the Court of the District 
Munsif of Thiruvayyaru in Original Suit No. 86 of 1957. 


T. S. Kuppuswami Ayyar, for Appellant. 
S. Gopalarainam, for Respondents. 


The Court delivered the following 


JupcmMEeNnT.—-This Second Appeal raises the question whether a Hindu minor 
is bound by a deed of family arrangement entered into on-his behalf by his naturak 
guardian in bona fide settlement of claims against the minor’s estate and for his benefit.. 


One Arunachalam Pillai married two wives, Ammalammal and Sengamala- 
thachi. By his first wife, Ammalammal, he had no issues. He had a daughter 
named Dhanalakshmi and a son named Palani by his second wife Sengamalam. 
One Rathnasami Pillai was the son of his first wife’s younger brother. Arunachalam. 
Pillai desired that his daughter Dhanalakshmi should be given in marriage to Rathna- 
sami Pillai. He executed a settlement deed on 17th February, 1936 in and by which 
he settled the A Schedule properties attached to that deed absolutely in favour of 
Dhanalakshmi and Rathnasami Pillai. Items 1 and 2 of the B Schedule properties 
attached to that settlement deed were to be enjoyed by Arunachalam Pillai himself 
during his lifetime and after him they were to be taken absolutely by Rathnasami 
and Dhanalakshmi. Item 3 of the B Schedule therein was directed to be enjoyed 
by his first wife Ammalammal without any right of alienation and after her lifetime 
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that property was to be taken by Dhanalakshmi and Ratnasami absolutely. On the 
date of that settlement deed the settlor’s second wife, Sengamalam, was enciente 
and she gave birth to the son Palani on 5th April, 1936. ‘The second wife Senga- 
malam did not like the settlement made by her husband as aforesaid and dissensions 
arose between her and her husband. Acting as the guardian of her minor gon, 
Palani, she filed the suit O.S. No. 11 of 1937 on the file of the District Munsif’s 
Court of Tiruvayyaru against her husband Arunachalam Pillai and Rathnasami 
Pillai challenging the validity of the settlement deed. During the pendency of this 
suit Arunachalam Pillai died and the suit itself was withdrawn and dismissed on 
18th August, 1938. But the dispute between Rathnasami and Sengamalam was not 
resolved and there was mediation between them by persons interested in the welfare 
-f the minor’s family. A deed of family arrangement, dated 23rd February, 1940 
was brought about between Rathnasami and Sengamalam by which Rathnasami 
obtained 3 items of properties absolutely for himself and relinquished all his claims 
under the settlement deed in his favour executed by the late Arunachalam Pillai. 
“The items of properties obtained by Rathnasami Pillai under the family arrangement 
were R.S. 506/5 : 12% cents, R.S. 523/1 : 39} cents, R.S. 456/8 : 274 cents, all 
situated in the village of Peramur, Tanjore district. ‘These three items were numbers 
3, 8 and g of the A Schedule properties attached to the settlement deed of 
Arunachalam Pillai. The net result of the family arrangement was that Rathna- 
sami Pillai who got about 14 acres of land under the settlement from Arunachalam 
Pillai gave up his claim for a good portion of those lands and was content to receive 
-804 cents under the family arrangement between him and Sengamalam. Rathna- 
-sami Pillai did not marry Dhanalakshmi as proposed and wished for by Arunachalam 
Pillai. He sold all the three items of properties to one Sivakolunthu Pillai under a 
registered conveyance, dated 17th February, 1941. Sivakolunthu conveyed one of 
_ the items to one Natesa Moopanar and another item to Ramasami Pillai. Rathna- 
-sami Pillai died and Dhanalakshmi married one Subbaraya Pillai in 1944. 


Palani, the son of Arunachalam Pillai, filed O.S. No. 86 of 1957 on the file of the 
District Munsif’s Court of Tiruvaiyaru for recovery of possession-of the three items 
-of properties which Rathnasami Pillai took under the family arrangement executed 
-on his behalf by his mother Sengamalam. ‘To that suit he impleaded his mother as 
the first defendant, Sivakolunthu Pillai, the alienee from Rathnasami as the second 
-defendant and Natesa Moopanar and Ramasami Pillai the alienees from Siva- 
kolunthu Pillai as defendants 3 and 4. Defendants 1 and 3 were ex parte and defen- 
-dants 2 and 4 contested the suit. The plaintiff’s case was that the properties com- 
prised in the settlement deed of his father and ın the deed of family arrangement by 
his mother were all ancestral properties incapable of being disposed of either by his 
father or by his mother. ‘The case of the contesting defendants was that the properties 
were the self-acquired properties of Arunachalam Pillai that the settlement by Aruna- 
chalam was valid and binding upon the plaintiff and that in any event the family 
-arrangement entered into by the first defendant on behalf of the plaintiff being a 
bona fide settlement of disputes between the members of the family cannot be 
challenged by the plaintiff. 

The learned District Munsif of Tiruvaiyaru who tried the suit upheld the 
plaintiff’s claim and granted a decree in his favour as prayed for. On appeal by 
_ the second defendant, the judgment and decree of the trial Court were reversed and 
the suit was directed to be dismissed. ‘This Second Appeal has been preferred by 
the plaintiff. The learned Subordinate Judge of Tanjore has found that the suit 
properties were the self-acquired properties of Arunachalam over which he had full 
powers of disposal. This finding was challenged before me by learned counsel for 
the appellant. It is not necessary to record any finding on the nature of the pro- 
perties whether they were joint family properties in which the plaintiff had a right by 
birth or the self-acquired properties of Arunachalam as I am clearly of opinion that 
the deed of family arrangement entered into by the first defendant on behalf of the 
plaintiff is valid and binding upon the plaintiff. l 

The recitals in Exhibit A-3 the deed of family arrangement show that after the 
-withdrawal of the suit, O.S. No. 11 of 1937 in the Tiruvaiyaru Munsif’s Court by 
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the first defendant and after the death of Arunachalam Pillai, Rathnasami put for- 
ward claims under the settlement died in his favour by Arunachalam and the first 
defendant Sengamalam resisted. those claims. The deed of family arrangement 
came into existence as a result of mediation by persons interested in the minor’s family 
and in Rathnasami who wanted to avoid a protracted and costly litigation which may 
prove to be ruinous to the interests of the minor. It is not disputed that the first 
defendant acted bona fide and in the interests of her minor son and compromised a 
claim against his estate in a manner beneficial to the interests of the minor. The 
only question raised on behalf of the appellant is that a natural guardian of a Hindu 
minor can under no circumstance bind the ward by a family arrangement so called 
which in effect and in substance is nothing but a gift of the minor’s estate by the 
guardian to ansher. It must be pointed out that a family arrangement is not a 
pure gift as it i in settlement of conflicting disputes relating to the minor’s estate 
and a compromise by the guardian on behalf of the minor and a buying off of a 
<laim against the estate. 


The family arrangement or a compromise of claims against the estate cannot 
be worse than an alienation by a guardian on behalf of a minor. If the natural 
guardian of a Hindu minor can alienate the estate of the ward for purposes of neces- 
sity and benefit as has been recognised by a long course of decisions commencing 
from Hunoomanpersaud’s case? it stands to reason that the guardian can also bind the 
-minor by a family arrangement provided such an arrangement is for his necessity 
or benefit. 


In Baboo Lekraj Roy v. Baboo Mahtab Chand* the guardian compromised a suit. 
Jaunched against the minor’s estate for recover of money. ‘The deed of compromise 
-was confirmed by the Court. 16 years after the compromise the minor came of age 
and brought a suit against the guardian to recover the amount paid under the deed 
of compromise. The quondam minor challenged the compromise as being fraudu-" 
lent and collusive between the guardian and the third party. The Judicial 
Committee held that the guardian was justified in making the compromise to protect 
the infant’s estate. At page 399 their Lordships observed : 

“ Tt is undoubtedly the duty of guardians scrupulo to regard the interest of minors in dealmg 
with their estates, and the Court will > when necessary, enforce the performance of this duty. But the 
interests of infants would seriously suffer if a notion were to prevail, that guardians were bound for 
their own security to contest all claims against an infant’s estate, whether well or ill-founded ; and 
-such a notion might prevail if the compromise of a claim of debt confirmed by a decree of a Court 
-were to be set aside after sixteen years without distinct proof of fraud.” l 

In Venkataraghava v. Rangamma? the daughter of a deceased Hindu brought 
a suit in the Court of the District Munsif for a declaration that the defendant was 
‘not the adopted son of her father as he claimed to be. It was found in that suit that 
the alleged adoption was valid and the suit was accordingly dismissed. The 
adoptive mother conveyed a certain item of property by way of gift to the daughter, 
who brought the suit. There was evidence to show that the adoptive mother made 
the gift bona fide to her daughter with a view to adjust the litigation about the validity 
-of the adoption. The adopted son challenged the gift and sought to recover posses- 
sion of the gifted property from the donee. A Division Bench oF this Court consisting 
of Muttusami Ayyar and Parker, JJ., held that the gift as a family arrangement will 
bind the minor provided it was bona fide and was brought about for his benefit. At 
-page 500 the learned Judges observed :' 

c The next question considered by the Subordinate Judge is as to the validity of the gift made to 
the respondent. If, as observed, by him, the transaction was substantially not a mere voluntary act, 
"but one concluded bona fide by the appellant’s mother, as his guardian, in view to adjust the litigation 
then pending about his adoption, it might be valid.” 

In Annapurnamma v. Seetha Ramanjaneparatnam* it was held by a Division Bench, 
{Subba Rao, C.J., and Manohar Pershad, J.) thatan avoidance of family disputes is 
only one of the main grounds which go to validate a family arrangement, and that 
the essential test of the validity of a family arrangement is whether it amounted to a 








I, eee 6 M.I.A. 393. 3. (1892) LL.R. 15 Mad. 498. 
2. (1871) 14 M.I.A. 393. 4. ADR. 1959 AP. 40. 
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bona fide settlement of conflicting claims. In that case a family arrangement entered. 
into by a de facto.guardian on behalf of a minor was upheld as valid and binding 
upon the minor. 


Mr. T. S. Kuppuswami Iyer, learned counsel for the appellant relied upon the 
decision of this Court in Ramaswami Chettiar v. Karuppayya Thevar! as an authority for 
the proposition that'a minor can never be bound by a family arrangement entered 
into on his behalf by his or her natural guardian. The facts of that case were as. 
follows. ‘There were two brothers Karuppayya Thevar and Velayutha who were 
members of a joint undivided Hindu family. They executed an usufructuary 
mortgage on ath September, 1921 in favour of one Ramaswami Chettiar. They 
executed another mortgage on 29th November, 1932 in favour of the same individual. 
On 17th May, 1944 one of the brothers Velayutha Thevar executed a settlement 
deed, Exhibit B-1, conveying his undivided share in the family properties to. 
Ramanatha, the son of his brother, Karuppayya. Ramanatha was a minor on the- 
date of the transaction, and he was represented by his father, Karuppayya Thevar as 
his guardian. The mortgagee Ramaswami Chettiar instituted the suit, O.S. No. 48 
of 1946 on the file of the District Munsif’s Court, Pattukottai to enforce the mortgage 
dated 4th September,'1921. The suit was decreed. Karuppayya Thevar filed an 
application, E.A. No. 174 of 1949 for scaling down the two mortgages. Ramaswami 
Chettiar contended that there had been a partition between Velayutha and. 
Karuppayya, that Velayutha had transferred his interest in the properties to Rama- 
natha under a settlement deed and that therefore the terms of section g-A (7) of 
Madras Act IV of 1938 came into operation, and that no relief should be granted by 
way of scaling down in respect of that half share. One of the contentions raised 
was that Exhibit B-1, the settlement by Velayutha should be construed as an aliena- 
tion of the joint family properties in favour of Ramanatha. It was also contended 
that Exhibit B-1 can be upheld as a family settlement. These contentions were- 
repelled. Venkatarama Ayyar, J., in dealing with the contention of family settlement 
observed thus at page 550 : 

** Nor can Exhibit B-1 be upheld as a family settlement because one of the parties to the settle— 

ment was a minor. The principle on which family settlement are upheld is that persons who solemnly 
agree to a settlement of rights on a particular basis are precluded from setting up any rights in opposi- 
tion thereto as against ns who are parties to that settlement or their representatives. But an. 
essential condition for the enforcement oft this principle is that the parties sought to be bound by the 
arrangement, should have the capacity to enter into it; and as Ramanatha was a minor on that 
date, Exhibit B-1, cannot be upheld as a valid family arrangement.” 
It is quite clear on the facts of that case that the impugned transaction could not 
operate as a family arrangement as there was no situation of contest between the- 
parties, no settlement of conflicting claims and no preservation of the minor’s estate 
saved and freed from a claim made against it. I do not understand the observa~ 
tion of the learned Judge quoted above as laying down the proposition of law that 
the natural guardian of a minor is incompetent to enter into a compromise orm 
his behalf bona fide and for the benefit of the minor. 


Under the Guardians and Wards Act which of course applies only to certi- 
ficated guardians, section 27 prescribes the duties of property guardian. The- 
guardian of the property of a ward is bound to deal with the property as carefully 
as a man of ordinary prudence would deal with it if it were his own. Mayne in 
his Hindu Law, 11th Edition, at page 296 observes thus : 

“ The rule laid down in section 27 of the Guardians and Wards Act (VIII of 1890) that a guardian 
may do all acts which are reasonable and proper for the realisation, protection and benefit of the 
pro and is bound to deal therewith as carefully as a man of ordimary prudence would deal with 
it, Hit were his own, would cover all acts of the guardian on behalf of the minor other than alienations. 
of the infant’s property, as to which, the test of necessity or demonstrable benefit as explained by 
Lord Atkinson in Palaniappa Chetty’s case? must apply.” 

Reference may pe made to section 8 of the Hindu Minority and Guardian Act,. 
(XXXII of 1956) which is as follows: 


iz aes 1 M.L.J. 548. I.L.R. 40 Mad. 709 (P.C.). 
2. (1917) L.R. 44 L.A. 147: 33 M.LJ. 1: 
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“ (1) The natural guardian of a Hindu minor has power, subject to the provisions of this sec- 
tion, to do all acts which are necessary or reasonable and proper for the benefit of the minor or for the 
realisation, protection or benefit of the mmor’s estate ; but the guardian can in no case bind the minor 
"by a personal covenant. 

(2) The natural guardian shall not, without the previous permission of the Court,— 

(a) mortgage or charge, or transfer by sale, [gift, exchange or otherwise, any part of the im- 
‘movable property of the minor, or, , 


(b) lease any part of such property for a term exceeding five years or for a term extending more 
‘than one year beyond the date on which the minor will attain majority. 


(3) Any disposal of immovable property by a natural guardian, in contravention of sub-sec- 
tion (1) or sub-section (2), is voidable at the instance of the minor or any person claiming under him.’® 


The natural guardian of a Hindu minor no doubt occupies a fiduciary position. 
‘The duties of the guardian are in the nature of a sacred trust. So long as the guar- 
dian acts bona fide in the interests and for the welfare of the minor and the trans- 
actions on behalf of the minor result in benefit to the minor and so long as the 
transactions are free from any taint of fraud, malpractice, or abuse of power the 
yard-stick of a prudent man’s conduct in respect of his own property to test the 
validity of the guardian’s transactions can well be applied. Otherwise no 
guardian can manage the estate of a minor effectively and efficiently. 

In my opinion, Exhibit A-3 is a valid family arrangement binding upon the 
plaintiff. f 

Learned counsel for the appellant next contended that as the second defen- 
dant alone has preferred an appeal to the lower appellate Court the judgment 
and decree of the trial Court should not have been set aside in regard to items of 
properties conveyed by the second defendant in favour of defendants 3 and 4. The 
memorandum of appeal to the lower appellate Court included all the suit items and 
of course the second defendant was interested and entitled to maintain the appeal 
‘with regard to all the items of the suit properties. There is no substance in this 
contention. 


in the result Second Appeal fails and is dismissed with costs. No leave. 
V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VEERASWAMI. 


K. Nataraja Iyer, and others ' .. Appellants* 
U. ; 
Subbiah Ambalam and others ae Respondents. ` ` 
ı Madras Agriculturists Relief Act (IV of 1938), section g-A—Applicabilitp—Usyfructuary mortgage with 
here oe AF cans bo a ( ested E de the application*of section 9-A. | 


A usuffuctuary mortgage does not cease to be such due merely-to the presence of the personal 
covenant. Lal Narasingh v. Md. Yaqub Khan, (1929) 58 M.L.J. 401 : L.R. 56 LA. 299: ALR. 1929 
P.C. 199, ‘applied. . i 

In a suit by the mortgagee to enforce such a mortgage, the mo r could not invoke section 
9-A of Madras Act IV of 1938, which is intended to apply only when the mortgagor seeks to redeem 
them - Srinivasaraghava Aiyengar v. Narasimha Mudaliar, (1951) 2 M.L.J. 589 and§Tirupathi v. 
Raje Naidu, (1956) 1 M.LJ. 1, relied on. 


Appeal against the Decree of the Court of the Subordinate Judge of Deva- 
kottai in' Appeal Suit No- 14 of 1958, preferred against the Decree of the Court 
of the District Munsif of Devakottai in Original Suit No. 133.0f 1957. 


N. K. Ramaswami and K. Kuppuswami for Appellants. 
M. Srinivasagopalan, for Respondents. 





i 17th November, 1960. 
(26th Kartika, 1882, )e 


i 


*S.A. No. 42 of 1959. 
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The Court delivered the following 


Jupcment.—The suit out of which this Second Appeal arises, was for recovery 
of money due on a usufructuary mortgage dated goth January, 1940. That mort- 
gage was executed by the first defendant in favour of the father of the plaintiffs. 
The consideration therefor included the principal and interest due on an earlier 
simple mortgage dated 22nd January, 1932 also executed by the first defendant 
in favour of the same mortgagee. Rejecting the contention of the plaintiffs, the 
lower appellate Court held that the debt was liable to be scaled down under sec- 
tion 9-A of Madras Act IV of 1938 and confirmed the preliminary decree granted 
‘by the trial Court. The lower appellate Court also rejected another contention 
raised on behalf of the plaintiffs, namely, that the mortgagee not having been 
put in possession pursuant to the usufructuary mortgage, the plaintiffs were entitled 
to claim d es for use and occupation of the land. The plaintiffs are the 
appellants in this Court. 

On behalf of the appellants, the same two contentions mentioned above were 
reiterated. So far as the claim for damages is concerned, it is clearly unsustainable. 
The lower appellate Court found on the evidence that the mortgagor, pursuant to 
the usufructuary mortgage, had duly delivered possession to the mortgagee. That 
is a finding’ of fact which cannot be assailed in Second Appeal. 

As regards the applicability of section g-A, learned counsel for the appellant 
first contended that, because the mortgage deed (Exhibit A-2) contained a personal 
covenant, it was an anomalous mortgage, to which that section would have no 
application. In the first place, on a reading of the mortgage deed, I do not think 
that it contained a personal covenant. All that the deed stated was that, if the 
mortgagor failed to redeem the mortgage, the mortgagee might collect the mortgage 
money by proceeding against the hypotheca and his other immovable and mova- 
ble properties, and ‘‘ on the guarantee of my person ?. Even assuming that this. 
amounted to a personal covenant, it does not, in my opinion, make any difference. 
All the elements of a usufructuary mortgage, as defined by section 58 (d) of the 
Transfer of Property Act, are clearly present in the suit mortgage. A usufructuary 
mortgage does not cease to be such and become an anomalous mortgage only be- 
cause it contains a personal covenant to pay. Exhibit A-2 is still a usufructuary 
mortgage notwithstanding the personal covenant added to its terms. No decided! 
case directly in point has been brought to my notice. My attention has, however, 
been invited to Lal Narasingh v. Md. Yaqub Khan? in which the Privy Council held 
that a mortgage which was a combination of a simple mortgage and a usutructuary 
mortgage did not cease to be so and become an anomalous mortgage, because it 
contained a clause to the effect that the mortgagors should remain entitled to eject 
tenants, to enhance rent, to cultivate land and to issue leases, and, after enhance- 
ment ‘and payment of interest, if there be left any surplus, or if the mortgagors paid 
any year or each year any amount of money, then, that money should be deemed 
to have been paid towards the principal and interest and the money paid should 
be deducted, and that the mortgagee, like the mortgagors, should possess all the 
remaining powers during the period of his possession. It may be noticed that 
clause 5 in the mortgage in that case provided that, if the mortgagors failed to pay 
the mortgage money and failed to redeem the mortgage at the appointed time, 
then, the mortgagee should have power to realise the money due to him by sale 
of the mortgaged property, and that, if the mortgaged property should be found 
to be insufficient to satisfy the full demand, then, the mortgagee should be entitled 
to recover the balance from the other properties of the mortgagors. The Privy 
Council did not consider that clause to have the effect of rendering the mortgage 
to be an anomalous mortgage. I think that, on the same principle, it must be held 
that the usufructuary mortgage in question did not cease to be such due merely 
to the presence of the personal covenant. 


The next contention of learned counsel for the appellant was that, this being a 
suit to enforce a mortgage, the respondent could not invoke section 9-A of the Act 








wo 


“a. (1929) 58 M.L.J. 401 : L.R. 56 I.A. 299: ALR. 1929 P. C. 139. 
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in such a suit. In Srinivasaraghava Aiyengar v. Narasimha Mudaliar!, Subba Rao, J., 
as he then was, observed : 

“ The scheme of the section leaves no doubt in my mind that it is intended only to apply when 
the mortgagor seeks to redeem the mortgage.” 
This decision was followed by Govinda Menon, J., in Tirupathi v. Rajagopala Naidu?. 
‘There, the defendant, in a suit for recovery of moncy due on a mortgage, invoked 
the aid of section g-A in his written statement. The learned Judge held that a 
mere allegation in a written statement that the defendant was entitled to the benefit 
of section 9-A of the Act did not amount to the exercise of a right of redemption. 
The ultimate relief that the learned Judge granted in that case was, however, based 
on. the special circumstances. In view of these decisions, with which I respectfully 
agree, I think the contention that section 9-A of the Act cannot be invoked by the 
defendant in this suit, is well founded. 


The result is, the Second Appeal is allowed in part and the judgment and decree 
of the Courts below are set aside only in so far as they granted relief to the defendant 
under section 9-A. In other respects, the Second Appeal will stand dismissed. 
Time for payment will be six months from to-day. 


As each party has succeeded in part, there will be no order as to costs. 
K.L.B. . c Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Officiating Chief FJusiice aN 
Mr. JUSTICE SRINIVASAN. | 


The Commissioner of Income-tax, Madras .. Appltcant* 
v 


A.M.M. Mohammad Ibrahim Sahib .. Respondent. 


Incoms-tax Act (XI of 1922), section 44-D (3) (a)—Scope and applicability—Transfer of assets and’ 
goodwill to non-resident company bona fide to preserve business to the family—If could be desmed to have 
been done to evade tax. liabultty—Intention. 


To claim the benefit of section 44-D (3) (a) of Income-tax Act, 1922, the assessee should satisfy 
that one of the purposes for which transfer of the assets to the non-resident company was made was not 
avoidance of liability to taxation. Therefore, the essential element is the intention to avoid the tax 
liability. The mere fact that the transfer results in the avoidance of the tax liability (as it always would), 
cannot mean that there was an intention to avoid such tax liability. Where the transfer is made for- 
other p or with other objects, the avoidance of liability to taxation, is merely an incident or 
effect of the transaction. In the present case, the transfer of the assessee’s assets to the non-resident 
company was not with the object of avoiding tax, but with a view to facilitate the contmuance of the 
business which he was carrying on, and hence the provisions of section 44-D (3) (a) would be applica- 
ble. : a 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. Nos. 
556 to 559 of 1956-57 on its file for decision on the following question of law, viz., 


“Whether the provisions of section 44-D (1) are applicable to the facts and circumstances of the 
assessce’s case for all the aforesaid four assessment years ? *’(viz., 1949-50 tu 1952-1959). 


S. Ranganathan, Special Counsel for Income-tax on behalf of the Applicant. 
K. Srinivasan and D. S. Meenakshisundaram, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, O.C.3.—The Tribunal has submitted a revised statement of 
the case recording its finding that the assessee had a controlling interest in the 
non-resident company to which he transferred the entire assets and goodwill of his 

roprietary concern. It has also found that the shares standing in the names of 
his sons in the company were genuinely allotted to them, that subsequent to the 
formation of the company, the sons have been enjoying the dividends from the 
company with respect to such shares and that no benefit accrued to the assessee 
in respect of the income received by the sons. It has further held that even if the 





1. (1951) 2 M.LJ. 589. g. (1956) 1 M.L.J. 1. 
* r ed No. 20 of 1957. : ' 13th July, 1961. 
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-assessee’s transfer of his assets to the non-resident company is held to come with- 
in the purview of section 44-D (i) and clauses (5) and (6) thereof, such a transfer 
should be held to be saved from the operation of the provisions of the section by 
-sub-clause (3) as it was a bona fide commercial transaction falling within clauses 
(a) and (b) thereto. 

We shall consider whether the Tribunal was right in its conclusion that the 
‘transaction was one that is saved by the provisions of section 44-D, sub-clause (3) 
(a) of the Income-tax Act. ‘There is no controversy about the facts. The assessee 
was originally carrying on business in hardware and as general merchant, exporter 
and importer at Colombo. The business itself was established as early as 1826 
-during the time of the great grandfather of the assessee. Sometime in 1948 the 
-assessee appears to have made up his mind to leave Ceylon for good and to settle 
-down in this country. He had six sons who were then all majors and to them he 
‘made a gift of six out of the 8 items of immovable properties he owned in Ceylon. 
`The assets and the goodwill of the business he was carrying on were then trans- 
ferred to a private limited company of which he was the major shareholder the 
-other shareholders being his sons. The Tribunal has found that the transfer to 
the newly formed company was made by reason of the advancing age of the asses- 
-see and with a view to put the business on a secure foundation and that the controll- 
ing interest which the quondam proprietor reserved to himself in the affairs of the 
‘company was with the object of guiding his sons, the other directors of the com- 
,pany, who had not yet gained sufficient experience therein. On the materials 
-available there can be no doubt that the transfer to the non-resident company 
‘was a bona fide one with a view to preserve the business to the family. It is true 
that the assessee could have achieved this object by forming a partnership between 
‘himself and his sons ; but a partnership might be el and anything like 
permanence could not be ensured. It is not surprising that the assessee with a view 
to preserve the business carried on by his ancestors and which had been existing 
for more than a century, formed the company the continued existence of which 
would not depend upon the vagaries of the individual partners. The dominant 
object of the transfer of the assets could not therefore be said to be for the purpose 
of avoidance of liability to tax. But at the same time it cannot be disputed that 
the effect of the transfer will be to avoid Indian Income-tax. The assessee who 
was till then liable to tax on the income earned by the business would no longer 
be liable to pay such"tax as the income had become that of the non-resident com- 
pany which would not be liablé to income-tax in this country. The Tribunal while 
holding that the transfer to the non-resident ‘company was not made with the object 
of avoidance of Indian Income-tax stated : 

“Ño doubt the subject of taxation must have entered into the mind of the assessee at that time, 
“but it must haye been only in a general way; nowadays no businessman would enter into any commit- 
ments without a proper consideration of the tax effects and implications of any scheme he intends to 

ut through. The assessee must first have decided upon the scheme and then checked up the tax effect. 
pon his satisfaction that such a scheme tould not involve him in any worse position, he must have 
, decided to put it through.” 

It is argued on behalf of the départment that as the assessee envisaged avoid- 
ance of Indian Income-tax, the transactions could ‘not be saved by the provisions 
. of section 44-D (3) (a). Under that provision in order to take the transfer outside 
-the purview of the section, the assessee should satisfy the Income-tax Officer about 
the absence of an intention to avoid lability to‘taxation. To be more precise, 
he has got to satisfy that the purpose or one of the purposes for which the transfer 
was made_was not avoidance of liability to taxation. Now the word “ purpose ” 
: signifies an intention or design to achieve a particular result, namely, the avoidance 
of liability to taxation. Where the purpose is shown to be other than’ the avoidance 
.of liability to taxation the exemption given by the. section’ would apply. There 
-may be cases where the sole object of the transfer would be the avoidance of the 
Indian Income-tax : there may also be cases where the object to avoid the tax 
liability would be one of the purposes. In either case the essential element is the 
intention to avoid the tax liability. The mere fact that the transfer results in the 
„avoidance of the. tax liability (as it always would), cannot mean that there was an 
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intention to avoid such liability. There can be cases where the transfer is made 
for other purposes or with other objects. In such a case the avoidance of liability 
to taxation is merely an incident or effect of the transaction. 


Mr. Ranganathan appearing for the department contended that in order that 
the provisions of section 44-D (3) (a) should apply, the avoidance of tax liability 
should not have entered into the mind of the assessee at all and that even in a case 
where the main purpose of the transaction was not the avoidance of taxation, the 
assessee should be deemed to have had the purpose of avoiding tax when’ once it 
is established that he was conscious of the effect of the transaction. We cannot, 
however, accept the contention. To do so, would mean that in no case can the 
provisions of section 44-D (3) (a) apply : for in every case where there is a transfer 
of an income producing asset to a non-resident company, there will be avoidance 
of tax and the assessee who transfers such assets would certainly know or be presumed 
to know that the effect of the transfer would be that the tax liability would be avoided. 
The provisions of section 44-D (3) (a) can if the argument were to be a 
never apply. 

The real question that has to be decided in each case is whether the heci 
avoidance of tax was as the result of a design on the part of the assessee and not 
merely an incident or effect of the transaction entered into for other reasons. 

In the present case the transfer of the assessee’s assets to the non-resident com- 
poy was not with the object of avoiding Indian Income-tax but with a view to 

cilitate the continuance of the business which he was carrying. on. - 

In our opinion the transfer could not be held to be for one of the purposes for 
the avoidence of liability to taxation. ‘The provisions of section 44-D (3) (a) would 
apply tc such a case. In this view it is unnecessary to consider the correctness or 
otherwise of the other findings of the Tribunal. We answer the question in the 
negative and in favour of the assessee who will be entitled to his costs. Comets 
fee Rs. 250. 


K.L.B. —~_—— Reference answered in favour of the 


QASSESSEE. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE JAGADISAN AND Mr. JusTice RAMAKRISHNAN. 


S. Narayana Doss (died) and another : ` a. Appellants* 
v. a 4 
Arumugathammal and another .. Respondents. 


Will—Construction— Whether A ee ee heritable estate or a life estate 
with a gift over in favour of ths grand. on the happening of a contingency—Whether the executory devise is 
a repugnant provision or a defeasance clause valid in law. 

The Courts should not be astute in discovering repugnant provisions in a will merely because of a 
slight inconsistency between provisions of the testamentary mstrument, since the brushing aside of a 
particular clause on the ground of its repugnancy to another may result in creating a will which was 
mever contemplated by the testator. 


It has been held in Govindargja Pillai v. sist dal Pillai, (1982), 63 M.L.J. 911 that; where the 
y made subject to defeasance on the happening of a 


ed absolutely by his grand children Pasha Sine Vv. "Deputy Coni krer, Py atabgarh, (1 i) 
M.L.J.1: LLR. 4 Luck. 483 : ree 372 (P.C.) ET A v. Jyotirmoyeg 
1931) T E 501 : LL.R. 59 Cal. 142 : L.R TA a (PO) and Tirucheader Sri Gobraninia. 
soami Temple v (1950) I MLS. goo (P.Q.), referred. 
A peal care clause 15 of the Letters Patent, against the Judgment and Decree 
of the Hon’ble Mr. Justice Subrahmanyam, dated the rath day of September, 1957 


*L.P.A, No. 11 of 1958. (ayth Sra 18th “1803, Baca) 
` vang, 3 
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and passed in S.A. No. 73 of 1955, preferred against the decrees of the District’ Court 
of Tirunelveli in A.S. Nos. 88 and go of 1954 preferred against the decree of the Court 
of the District Munsif of Tirunelveli in O.S. No. 1 of 1953. 


R. Ramamurthi Ayyar, for Appellants. 


P. S. Srisatlam, V. Ratnam, V. S. Ramakrishnan and P. N. Appuswami, for Respon- 
dents. 
The Judgment of the Court was delivered by 


Jagadisan, 7.—This is a Letters Patent Appeal against the Judgment of Subrah- 
manyam, J., in S.A. No. 73 of 1955 on the file of this Court, confirming the judgment 
and decree in A.S. Nos. 88 and go of 1954 on the file of the District Court of Tirunel- 
veli. 

The decision of the dispute between the parties to this appeal depends upon the 
true construction of the will, Exhibit A-1 in the case, executed by one Velayutha 
Konar on 11th February, 1924. The testator died in 1927 leaving him surviving 
his widow, Sellathammal and three daughters, Arumugathammal, Subbammal and 
Shanmugathammal by his pre-deceased wife. Under the will he made bequests 
in favour of his three daughters, and it is the nature of these bequests that is in contro- 
versy. The third daughter Shanmugathammal died in 1929. She died issueless. 
Sellathammal, Velayutha Konar’s widow died on gth January, 1943. Shanmuga- 
thammal’s husband instituted the suit, O.S. No. 1 of 1953, on the file of the District 
Munsif’s Court, ‘Tirunelveli, for possession of the immoveable property which formed 
the bequest in favour of his wife under the will of her father Velayutha Konar. The 
first defendant in the suit is Arumugathammal, one of the three daughters, and the 
second defendant is the son of the other daughter, Subbammal, Subbammal herself 
having died sometime after the death of Sellathammal. The plaintiff claimed as 
the heir of his deceased wife, Shanmugathammal and his contention was that the 
bequest in favour of Shanmugathammal under the will conferred an absolute estate 
upon her. The contention of the defendants was that Shanmugathammal having 
died issueless, under the terms of the will she got only a life estate, and that there was 
a gift over in favour of the two daughters, Arumugathammal and Subbammal. 


The learned District Munsif of ‘Tirunelveli who tried the suit construed the 
will as conferring an absolute estate in favour of Shanmugathammal and granted a 
decree as prayed for in favour of the plaintiff. On appeal by the defendants before 
the District Court of Tirunelveli (A.S. Nos. 88 and go of 1954) the judgment and 
decree of the trial Court were set aside and the suit was dismissed on the finding 
of the lower appellate Court that e Saunt did not obtain an absolute 
heritable estate under the will. The plaintiff preferred a Second Appeal, S.A. No. 
73 of 1955 in this Court, and Subrahmanyam, J., confirmed the judgment and decree 
oF the lower appellate Court but granted leave to appeal under the Letters Patent. 
This Letters Patent Appeal has therefore been pef ed by the plaintiff. 


The material oe of Exhibit A-r conferring the bequests in favour of the 
OWS : 


daughters is as fo 
“ In order that no disputes whatever may arise amongst my three daughters after my lifetime and 


the lifetime of Chellathayammal, my first wife I have made the following arrangements in respect of the 
abovesaid properties as per my mtention to make a proper arrangement for the matters that shall come 


into force......... The following are the arrangements that I have made in respect of the said properties. 
My first daughter Arumugathammal the wife of Arumugadoss residing at Vellanthangi Pillayarkoil 
OCET ccecccnvans and the issue born of her womb shall, after my lifetime hold and enjoy the house and 


nanja land mentioned in the First Schedule and the debts mentioned therein with sbsolute rights, My 
second daughter Subbammal, the wife of Sudalaimuthu Konar, residing at the said V thangi 
Pillaiyarkoil Street and the issue born of her womb shall after my lifetime hold and joy the house and 
nanja land mentioned in the Second Schedule hereunder with absolute rights. third daughter, 
Shanmugathammal, and the issue born of her womb shall after my lifetime, hold aa enjoy the nanja 
land mentioned in the Third Schedule hereunder and the movable properties in my possession 
absolutely with powers of alienation.” 


There is a provision in the will that the debt due to be paid by the testator towards 
a chit transaction should be discharged by the three daughters from their own 
funds. There is a further provision that if any of the daughters makes delay in 


I] NARAYANA DOSS J. ARUMUGATHAMMAL ( Jagadisan, J.). 403 


respect of the payment of the proportionate liability of the chit amount, the person 
who pays that amount shall be entitled to collect the same from and out of the 
properties of the persons who failed to pay. Then follows this important clause : 


_ “If anyone of my said three daughters has no issue, she shall till her lifetime enjoy the same without 
subjecting the same to any encumbrance and without making any distribution whatever thereof and 
after her lifetime, the same shall pass on to my other daughtors having heirs. If anyone without any 
issue as mentioned above effects any alienation that will not be valid. This will should come mto force 
after my lifetime and the Ifitime of my first wife Sellathammal,” 


It is significant to note that though there is no provision in the will creating a life 
estate, in all the items of properties bequeathed in favour of the daughters, in favour 
of his wife Sellathammal, it is implicit that Sellathammal was to be in possession 
and enjoyment of the entire properties-during her lifetime and that the bequests 
in favour of the daughters should take effect only after the death of Sellathammal. 
Shanmugathammal predeceased Sellathammal. But if under the will she got a 
vested absolute estate after the lifetime of Sellathammal her husband, the plaintiff, 
in the suit can as her heir-at-law claim right. It is common ground that 
Sellathammal took a life estate in all the properties and that is why though the suit 
was instituted only on 5th December, 1952, no plea of any bar of limitation has 
been raised. 


Mr. R. Ramamurthy Iyer, learned counsel for the appellant, contended that the 
clear dispositive words of bequest conferring an absolute estate on Shanmugatham- 
mal occurring in the first part of the will cannot be in any way curtailed or rendered 
nugatory by a subsequent clause in the will, engrafting an executory devise or a 
gift over in favour of other persons on the happening of a contingency. The learned 
counsel contended that the latter clause is in terms and in effect one repugnant 
to the former clause, and that such a repugnant clause is totally void in law. i 
argument is met by learned counsel for the respondents who contended that the 
latter clause must be construed as one by way of defeasance cutting down the con- 
ferment of an absolute estate under the former clause, and that a defeasance clause 
of the nature contained in the will under construction has always been upheld as 
valid in law. 

In the matter of construction of a will no rule of law is more firmly established 
than that the Court should ascertain the real intention of the testator appearing 
from the plain language of the entire instrument. One clause of the will is as 
important as the other and the dominant intention of the testator can only be 
gathered from the cumulative effect of all the clauses. Clear dispositive words 
of bequest conferring an absolute estate are often controlled and restricted by other 
clauses in the will cutting down the absolute character of the bequest. Such res- 
trictive clauses cannot be construed to be a mere repugnancy and therefore treated 
as void. On a plain construction of the language of Exhibit A-1, we have no 
hesitation in holding that the paramount intention of the testator was to make a 
bequest of his properties in favour of his grand-children by his daughters. This 
intention of the testator has been made persistently clear in both the clauses whereby 
he made the bequests. The very clause which is relied upon as conferring an 
absolute estate in favour of Shanmugathammal recites that Shanmugathammal 
and the issue born of her womb shall hold and enjoy the bequest. In the context, 
the words “ the issue born of the womb of Shanmugathammal ” are not intended 
to connote the quality of the estate taken by Shanmugathammal but to portend the 
real intention of the testator which he made manifest by inserting a latter clause 
providing that the estate taken by any of the daughters should not pass on to her 
heirs, if she were to die issueless but was to pass on to the She daughters 
‘having issues. 

It is really unnecessary to refer to reported decisions in a matter of construc- 
tion of a will, and it is well to remember the caution sounded by the Judicial 
Committee in Sasiman Chowdhurain and others v. Shib Narayan Chowdhury and others. 

1. (1922) 42 M.L.J. 492: L.R. 49 LA. 25 at 32 : LL.R.-1 Pat..go5 (P.C.). 
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EEan it is always dangerous to construe the words of one will by the construction of more 
de les easing worda in a ditecent il which was adopted by a Court in another case.” 


Subrahmanyam, J., relied upon a decision of this Court in Govindaraja Pillai v. 
Mangalam Pillai? and was of opinion that the terms of the will in Exhibit A-1 are 
in pari materia with the terms of the instrument considered in that case. Thel ge 
of the instrument considered in Govindaraja Pillai v. Mangalam Pillai: was as follows : 
“I have accordingly phage you the undermentioned properties valued at Rs. 1,000 and you shall 
yourself from this day hold and enjoy the same, with all rights. Should any issue be born to us, that 
issue shall get the p roperties after our death. If there is no issue, after your death, your brothers should 
take the properties. 
Sundaram Chetty, J., held that where the grant of an absolute estate is expressly 
or impliedly made subject to defeasance on the happening of a contingency and 
where the effect of such defeasance would not be a violation of any rule of law, 
the original estate is curtailed and the gift over must be taken to be valid and opera- 
tive. We agree that the principle of that decision is fully applicable to the present 
case, 


The decision in Govindaraja Pillai v. Mangalam Pillai1, was referred to by the 
Calcutta High Court in Golak Behari v. Suradhant Dass*, where a Division Bench 
pointed out the distinction between a defeasance clause and repugnant clause in 
the following terms: 

“ The distinction between a defeasance clause and repugnant one is sometimes a miceone. One 
useful test has been formulated by the Madras High Court in Govindarqja Pulai v. Mangalam Pillai, 1 
where the intention of the donor or testator is to maintain the absolute estate conferred on the 
donee but he adds some restrictions in derogation of the incidents of such absolute ownership 
the clause is a repugnant one and is therefore void. If however the intention expressed or to be necesa 
sarily implied is to extinguish the absolute estate on the happening of a contingency and where the 
effect of the termination of the said estate would not be the violation of any rule of law the clause is 
a defeasance clause and would operate according to its tenor.” 


We are unable to construe the clause in the will by which after the lifetime 
of a daughter dying issueless the estate is devised to the surviving ‘daughters as 
being in any way repugnant to the prima facie bequest made in favour of the daughter 
in the first portion of the will The Courts should not be astute in discovering 
repugnant provisions in a will merely because of a slight inconsistency between 
portions of the testamentary instrument. As far as possible a harmonious construc- 
tion of all the provisions in the will should be arrived at, as otherwise, the brushing 
aside of a particular clause on the ground of its repugnancy to another, may result 
in creating a will which was never contemplated by the testator. 


Learned counsel for the appellant relied upon three decisions in support of 
his contention that the latter clause in the will was a mere repugnant provision and 
not a defeasance clause. The first case is that reported in Raghunath Prasad Singh 
v. Deputy Commissioner, Partabgarh®, In that case a Hindu taluqdar who died issue- 
less provided by a will that his entire estate should on his death vest in P the third 
son of his nephew who was designated as ‘ his heir and successor.’ After 
this provision he created various restrictions, namely, that the successor of the estate 
should be bound to adhere to the Hindu religion, that they were not to have the 
power to alienate, that the succession was to be in accordance with the rule of pri- 
mogeniture and that the estate should remain with the male heirs of his “ sombansi ” 
family. ‘The point in dispute in that case was whether P took an absolute estate, 
or whether the will must be considered to have created successive life estates as 
the legatees were restrained from alienating the properties. The Judicial Com- 
mittee held that the words in the will that the estate shall vest in Parthap and that 
he shall be the testator’s heir and successor were clear dispositive words crea 
an absolute right of inheritance in Parthap and that the various clauses fettering’ 
the absolute estate must be regarded as an attempt to impose repugnant conditions 
arid must be treated as void. It is manifest that there were no words of executory 
devise in that case by which after the termination ofan estate in favour of one indivi- 


1932) 63 M.L.J. grr. 3. (1929) 58 M.L.J. 1 :L.R.56 LA. 972: 
I.R; 1939 Cal. 226. LER. 4 Luck. 483 (P.C). i 
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dual a further estate by way of gift over was created in favour of another. That 
was a simple case where the testator having made an absolute grant in favour of an 
individual sought to defeat that absolute right by imposing conditions by way of 
restraint on alienation. 


The next case that was relied upon is that reported in Saraju Bala Debi v. Jyotir- 
mayee Debit. There was a grant of property by a Hindu in favour of his daughter, 
her sons and their sons successively. The conditions of the grant were (i) that 
the properties were not to pass to the heirs of the grantee’s daughters ; (ii) that they 
were not to be transferred by gift except to a limited extent for religious purposes 
and (iii) that the grantor and his heirs were to have a right of pre-emption in cer- 
tain events. There was also a defeasance clause whereby the properties were to 
revert upon the failure of the designated heirs of the grantee. It was held that 
words of gift conferred upon the grantee an absolute estate. Conditions 1 and 2 
were held to be restrictions upon an absolute estate. The defeasance clause was 
also held to be void as it was not a valid executory gift, the event referred to being 
an indefinite failure of a male issue. At page 278 Sir Dinshaw Mulla delivering 
the judgment of the Board observed : 


“The conditions referred to above are followed by a defeasance clause which provides that if the 
persons designated as the heirs of Kripamoyee, that is, her sons, their male descendants, and her dau- 
ters ‘cease to exist’, the taluks should revert to the Rajah and his heirs. A Hindu, no doubt, may give 
property by way of executory gift upon an event cree is to happen, if at all, immediately on the close 
of a life in being and in favour of a person born at the date of the gift, and such a gift over might be a 
sufficient indication that only a life estate to the first taker was intended:  Sreemutty Soorgeemonsp 
Dossee v. Denobundeoo Mullick*, Tagore v. Tagore*. ‘That however is not the case here. The event 
which is referred to in the leases is an indefinite failure of the male issue of Kripamoyee and the 
attempted gift over is therefore void.” 


This decision is authority for the proposition that the effect of an executory devise 
is not to create a repugnancy but to create a defeasance of an absolute estate, which 
is valid in law. 

_ The third case referred to by the learned counsel for the appellant is 
Tiruchendur Sri Subramaniaswami Temple v. Ramasamia Pillait. The words of the 
Instrument were : 

“I have bequeathed to my son the right to all my properties and moneys, etc., and he shall 


alone enjoy them. If he or hisson has no child, the said properties shall pass to Sri Subramania- 
swami at Tiruchendur.” 


A Division Bench of this Court, Pandrang Row and Abdhur Rahman, JJ., held that 
the will conveyed an absolute estate on the son and the subsequent clause did not 
impose any condition affecting the character of the bequest in favour of the son. 
At page 511, Pandrang Row, J., observed thus : 


OR E EE the bequest is one made by the testator on his death-bed to his only son, a minor, the 
testator’s wife having predeceased him and there being no obter child. There is thus no reason to u 
pae that it was intended to give only a limited estate to the son who, it must be remembered, 

ve taken an absolute estate of inheritance if there had been no will at all. The question therefore 
would arise whether in spite of these considerations, the last sentence in the will must be read as if it 
imposed a condition affecting the character of the bequest in favour of the son. After careful consi- 
deration. we see no reason to take this view which has been pressed before us on behalf of the appellant. 
It seems to us as if the testator merely as an after-thought wanted to determine the devolution of the 
property in case his son died without issue and not in any way to limit either the character of the 
estate that was given by the earlier bequest in favour of the son or to make it conditional and liable to 
be divested at his death without issue.” 


This decision was affirmed by the Judicial Committee, the decision of which is 
reported in Tiruchendur Sri Subramaniaswami Temple v. Ramasamia Pillai5. The 
Tiruchendur case® has hardly any resemblance to the facts of the present case. The 
lane intention of the testator Pichai Pillai in that case was to confer an abso- 
ute estate on his son and that was given effect to. The device in favour of the 
temple on the death of Pichai Pillai’s son issueless was construed to be a provision 
pr ŮŮŮ——_—n—— 
I. (1931) 6r M.L.J. 501: L.R. 58 LA. 3. L.R. 47 I.A. Supp. 69, 70. 
270: LL.R. 59 Cal. 142 ÈG). 4. (1940) 2 M.L.J. 510. 
2. (1862) 9 M.I.A. 123. 5. (1950) 1 M.L.J. goo (P.C.). 
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by way of devolution of the property in future. It is clearly pointed out by Pandrang 
Row, J., that there was no reason in that case why the testator should have contem- 
plated the son taking only a limited estate of a life estate holder. But in the pre- 
sent case there was every reason on the part of the testator Velayutha Konar to 
confer only a life estate to his daughters as he desired and was anxious that his 
properties should be enjoyed absolutely by his grand-children. 


We agree with Subrahmanyam, J., that Shanmnugathammal the plaintiff’s 
wife did not take an absolute estate under the will and that therefore the plaintiff 
must fail. 


In the result, the Letters Patent Appeal fails and is dismissed with costs. 
K.L.B. —___- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 


P. Venkataswami, Receiver, in T.O.S. No. 9 of 1947 .. Peititoner* 
v 


Abdul Rahim & Brothers .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949)—Receiver appointed by Court sabe | 
premises on a monthly rental—Terms of lease approved and sanctioned by Court—Tenant if can subsequently as 
Sor fixation of fair rent—Lesses ing to effect annual repairs at his expense—If could enable him to prevent 
the landlord from obtaining the benefit of increase of rent. 

The tenant has a right to apply for fixation of fair rent and the mere fact that he agreed to pay 
rent at a certain rate at the inception of the tenancy is not a bar to enforce such a right. Whatever 
right a tenant may have against the landlord in regard to improvements effected by him in respect of 
the premises voluntarily, the carrying out of such improvements cannot be a relevant circumstance 
enabling the tenant to prevent the landlord from obtaining the benefit of increase of rent over the basic 
rent. The fixation of fair rent does not mean the fixation of a low rent favourable, beneficial and to 
the advantage of the tenant, as that would result, in the landlord getting only an unfair rent. In 
the instant case, the fair rent fixed by the Rent Controller was just, proper and in accordance with the 
provisions of the Act. 


Petitions under section 12-B of the Madras Buildings (Lease and Rent Control) 
Act, praying the High Court to revise the Orders of the Court of Small Causes at 
Madras, dated 12th August, 1959 and made in H.R.A. Nos. 194 and 202 of 1958 
(H.R.C. No. 1756 of 1957 on the file of the Rent Controller, Madras). 


G. Namberumal Chetty, for Petitioner. 
M.A. Ghatala, for Respondent. 


The Judgment of the Court was delivered by 


Jagadisan, 7.—The petitioner in these two Revision Petitions is the Receiver 
appointed in the proceedings in T.O.S. No. 9 of 1947 on the file of the Original 
Side of this Court. As such Receiver he let out a tiled shop, premises No. 13 and 
a godown, premises No. g in the Evening Bazaar Road, Park Town, Madras, 
on a monthly rental of Rs. 300 to a firm of merchants, Abdul Rahim & Brothers. 
The terms of the lease were approved and sanctioned by an order of Court, dated 
2gth September, 1955. The ka was for a period of three years from 22nd. July, 
1955. The lessee undertook to effect the annual repairs, including white-washing, 
to the buildings, at his expense. 


The lessee, after having been in occupation of the premises paying the rent 
of Rs. 300 per month for a period of 2 years after the lease, filed an application. 
H.R.C. No. 1755 of 1957 before the House Rent Controller, Madras, praying for 
fixation of fair rent for the premises. The Receiver, the landlord, resisted the 
application and contended that it was not open to the tenant to ask for relief by 
way of fixation of fair rent in view of the agreement to pay rent at the rate of 
Rs. 300 which was sanctioned by the Court. The Rent Controller inspected the 





*C.R.P. Nos. 331 and 713 of 1960. : joe ue I ne 
22nd Bhadra, 1883, F 
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premises and adverted to the fact that the annual valuation of the premises as disclosed 
in the Property Register maintained by the Corporation of Madras worked out at 
the rate of a monthly rent of Rs. r60 during the 1939-1940 and fixed the fair rent 
at Rs. 240 adding 50 per cent. to Rs. 160. He overruled the contention of the 
landlord that the application for fixation of fair rent was not maintainable. Both 
the landlord and the tenant filed appeals against the said decision in the Court of 
Small Causes at Madras; H.R.A. No. 194 of 1958 was the landlord’s appeal and 
H.R.A. No. 202 of 1958 was the tenants appeal. The learned Second Judge of 
the Court of Small Causes found that the tenant in occupation of the premises in 
the year 1939-40 actually paid only a rent of Rs. 1 50 per month, and held that the 
monthly rental forming the basis of annual, valuation in the books of the Corporation 
should not be taken as the proper guide and that under the circumstances of the 
case only an addition of 25 per cent. to Rs. 150 per month was called for and he 
accordingly fixed Rs. 187-8-0 per month as the fair rent. These two Revision 
Petitions have been preferred by the landlord. 


The learned counsel for the petitioner contended that the application for 
fixation of fair rent is not competent in view of the fact that the tenant had agreed 
to pay Rs. 300 per month when he took up the premises on lease under orders of 

urt. ‘There is no force in this contention. The tenant has a right to apply 
for fixation of fair rent and the mere fact that he agreed to pay rent at a certain 
rate at the inception of the tenancy is not a bar to enforce such a right. 


We are wholly unable to agree with the learned Judge of the Court of Small 
Causes that the extracts, Exhibits P-1 and P-2 from the Property Tax Register of 
the Corporation, which unmistakably show that the annual value was fixed on the 
basis of a monthly rental of Rs. 160 should or can be ignored. The evidence that 
during the year 1939-40, the tenant of the eo paid only Rs. 150 per month is 
very slender and certainly the Rent Controller was not impressed with that evidence. 
It is no doubt true that the landlord-Receiver was not in a position to deny the state- 
ment of the tenant that the premises fetched a rent of Rs. 150 during the material 
period prior to 1st April, 1940. We are inclined to attach more importance to the 
extracts from the Corporation Register than the oral evidence in the case regarding 
the rent paid by the tenant prior to 1940. It must therefore be taken that the monthly 
rental for the premises prior to 1st April, 1940 was only the sum of Rs. 160. 


The Rent Controller added 50 per cent. to Rs. 160 and fixed the fair rent at 
Rs. 240 per month. The Appellate Authority was of the opinion that the circum- 
stances of the case called for an addition of only 25 per cent. We are unable to see 
on what basis the Appellate Authority interfered with the discretion of the Rent 
Controller in the matter. The tenant effected repairs to the building only because 
he undertook such an obligation by the terms of the lease. If the tenant improved 
the building to suit his convenience he cannot claim that circumstance as a bar to 
the statutory right of the landlord of an increase upto 50 per cent. over the basic rent 
for the twelve months prior to 1st April, 1940. It is stated that the tenant electrified 
the shop. That again was done by the tenant, if it was done by him at all, only for 
his convenience and for the amenities of his trade or business. Whatever right a 
tenant may have against the landlord in regard to improvements effected by him in 
respect of the premises voluntarily, the carrying out of such improvements cannot be 
a relevant circumstance enabling the tenant to prevent the landlord from obtaining 
the benefit of increase of rent over the basic rent. The fixation of fair rent does not 
mean the fixation of a low rent favourable, beneficial and to the advantage of the 
tenant, as that would result in the landlord getting only an unfair rent. 


Weare clearly of opinion that the fair rent fixed by the Rent Controller, namely, 
Rs, 240 per month was just, proper and in accordance with the provisions of the Act. 


The New Act, Madras Act (XVIII of 1960), does not govern these proceedings 
as the Act does not in express terms or by necessary intendment govern pending 
proceedings. - Section 35 (3) of the New Act, however, can be availed of by either 
party and these proceedings cannot in any way affect that right. 
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The Revision Petitions are therefore allowed ; and the order of the Second Judge 
of the Court of Small Causes is set aside and that of the Rent Controller is restored. 
The petitioner will have his costs in C.R.P. No. 331 of 1960 from the respondent and 
he will also get his costs from the respondent in H.R.A. No. 194 of 1958, Court of 
Small Causes, Madras. 


K.L.B. A Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. 5S. RAMACHANDRA IYER, Chef Jusitce AnD Mr. JUSTIQE 
SADASIVAM. 


Sri Chamundeeswari Weaving and Trading Co., 
(Private), Ltd. .. Abpellants* 
v 


The Mysore Spinning and Manufacturing Co., Ltd. 
and another .. Respondents. 


Trade Marks Act (V of 1940), sections 16 (1), 97 (1), 46 (1) ee Aa) and 72—Trads and Merchandise 
Marks Act Sm of 1958), section 196 (4)—Effect—Rectification of Trade Mi erritorial Jurisdiction 
of the High —Adaptation of Laws (No. 1) Order, 1956, section 2 (1) (d)— High Court”’—Meaning of. 


Reading sections 37, 46 and 72 of the Trade Marks Act, 1940, in the light of the definition of 

the term “‘ High Court ” in section 2 (1) (d) of the Act as amended by the Adaptation of Laws (No. 1) 
Order, 1956, it would follow that the subject-matter should be situate within the State over which the 
High Court has jurisdiction. Any application impunging the Trade Mark, and thereby the property 
rights of the registered owner should either be filed at the place where the registration is effected or 
at the place where the owner resides or carries on business. In the instant case neither the Office of 
the Registrar of Trade Marks nor the place of the first respéndent’s business is situate within the 
urisdiction of the Madras High Court. Thus, the application for rectification of Register of Trade 
Marks under section 46 of the Trade Marks Act, 1940, cannot be entertained by the Madras High 


—< 


On appeal from the Judgment and Decree of the Hon’ble Mr. Justice Subrah- 
manyam, dated 5th December, 1958 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in O.P. No. 196 of 1956. 

T. S. Nagaswami Ayyar, for Appellants. 

T. R. Srinivasan, for 1st Respondent. ° 

The Government Pleader (A. Alagiriswamt), for 2nd Respondent. 

The Judgment of the Court was delivered by . 


Ramachandra Iyer, C.7.—This is an appeal against the Judgment of Subrah- 
manyam, J., declining to entertain an application filed by the appellant for rectifica- 
tion of the Trade Marks Register by deleting the Registered Trade Mark Nos. B. 1108, 
B. 62078 and B. 62080 from the Register of Trade Marks. The appeal involves the 
determination of the question whether this Court has jurisdiction to entertain the 
application. The first respondent, a public Limited Company, does business in 
piecegoods, cotton and artificial silk. Its office is at Bombay. On roth June, 1942, 
the first respondent applied to the Registrar of Trade Marks for registration of a 
design comprising the word “‘Chamundi.” The said Mark was registered in 
relation to the piecegoods of all kinds sold by the first respondent. Four months 
thereafter it made two further applications for registration of two further Marks 
containing the picture of Sri Ghamundeeswari in respect of goods known as tissue 
piecegoods, ae ee towels, etc. They were duly registered by the Registrar 
of Trade Marks under section 16 (1) of the Trade Marks Act, 1940. The appellant, 
a private Limited Company doing business in the manufacture and sale of handloom 
sarees at Kuttalam in Thanjavur District, applied on goth December, 1949, to the 
Registrar of Trade Marks for registration of a label in relation to goods sold by him. 
That label also contained a distinctive design including therein a picture of 
Sri Chamundeeswari. The application met with opposition from the first respondent. 
The appellant thereupon filed an application to this Court under section 46 (2) of 
the Trade Marks Act for rectification of the Trade Marks Register in the manner 
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stated above. The Trade Marks Act, 1940, was then in force. That enactment has 
been repealed since and the provisions thereof are re-enacted in the Trade and Mer- 
chandise Marks Act (XLII of 1958). Under section 136 of the latter enactment 
the Indian Trade Marks Act, 1940, stands repealed. But sub-section(4) thereof states 
that notwithstanding such repeal, any legal proceeding pending in any Court at the. 
commencement of Act (XLIII of 1958) may be continued in that Court as if the Act 
had not been passed. If therefore this Court had jurisdiction to entertain the 
appellant’s application for rectification under the Trade Marks Act, 1940, relief 
could be granted to him notwithstanding the provisions of the Trade and Merchandise 
Marks Act, 1958 Subrahmanyam, J., held that this Court would have no jurisdic- 
tion to entertain the application of the appellant under section 46 of the Trade Marks 
Act, 1940, as the subject-matter of the petition, namely, the removal of trade- 
mark registered on an application by a citizen of Bombay or Mysore had no relation 
to the State of Madras over which alone this Court would have jurisdiction. The 
appellant challenges the correctness of the decision in this appeal. 


Section 37 (1) of the Trad Marks Act, 1940, provides that a registered trade-mark 
may be taken off the register in respect of any of the goods in respect of which it is 
registered on the application of any person ieved, to a High Court or to thé 
Registrar. The grounds on which’ such a reliel could be granted proceeds on the 
principle that the registered trade-mark was not properly registrable. Section 46 
(1) states : 


“ On application in the prescribed manner by any person aggrieved to a High Court or to the 
Registrar, the Tribunal may make such order as it may think fit for cancelling or varying the registra- 
tion of a trade-mark on the ground of any contravention of, or failure to observe a condition entered 
‘on the register in relation thereto.” 

* w w * * 
(Sub-sections (2) to (5) omitted as unnecessary. ` 


This section provides the machinery for the rectification of the Trade Marks 
Register at the instance of a person aggrieved, that is, a person other than the regis- 
tered owner of the impugned trade-mark. Option is given to the person aggrieved 
to file the application either before the Registrar or any High Court. 


Section 72 states : 


“Where under this Act an applicant has the option of making an application either to a High 
Court or to the Registrar.... 


(a) if any suit or other proceedings concerning tbe trade-mark in question is pending before 
a A Court or a District Court, the application rhall be made to that High Court or, as the case 
may be, to the High Coust within whose jurisdiction that District Court is situated ; 

(b) if in any other case the application is made to the Registrar he may, if he thinks fit, refer 
. the application at any stage of the proceedings to a High Court.” 
Section 72 does not in terms provide for a case as to which of the High Courts in India 
would have jurisdiction to entertain an application, for example one under section 46, 
if there were no proceedings concerning the trade-mark pending in that Court or in 
any Court subordinate thereto. It is contended on behalf of the appellant that as 
section 46 (1) invests a power in “a High Court ”? to rectify the Register, it would 
be competent to any High Court to rectify the Register regardless of the question as 
to where the Trade Mark Register is maintained or where the registered owner of 
the mark is carrying on business. In our opinion, section 46 (1) cannot be construed 
as providing the jurisdiction of any particular High Court in regard to the rectifica- 
tion of a trade-mark with reference to the subject-matter of the petition. The section 
provides only that “a High Court” as contrasted with any other subordinate or 
other Court, would have jurisdiction to rectify the Register of Trade Marks. In 
other words, it relates to the competency of a Court amongst heirarchy of Courts 
and not to its jurisdiction over a particular subject-matter. Section 72 provides no ` 
doubt for the jurisdiction. But unfortunately there is no specific provision in it as 
to the territorial jurisdiction of the various High Courts. This defect has been recti- 
fied in the Trade and Merchandise Marks Act, 1958, which, in defining “ High 
Court ” in section 2 (h) states that it means the High Court having jurisdiction 
under section 3. Section 3 states that the jurisdiction of the High Court is to be 
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determined with reference to the Trade Marks Office within whose territorial limits 
the place of business of the proprietor of the mark is situate. But that provision will 
not apply to a case like the present which arises under the Trade Marks Act, 1940. 
The question of territorial jurisdiction of the High Court has therefore to be decided 
- on general principles. 

Section 46 (1) gives jurisdiction to a High Court. “ High Court” has been 
defined by section 2 (1) (d) of the Act, as amended by the Adaptation of Laws (No. 1) 
Order, 1956, as “in relation to a Part A State or a Part B State, the High Court 
for that State.” Therefore, reading sections 37, 46 and 72 in the light of the defini- 
tion of the term “ High Court,” it would implicitly follow that the subject-matter 
should be situate within the State over which the High: Court has. jurisdiction. To 
hold otherwise would lead to considerable inconvenience. For example, if a register- 
ed proprietor of a trade-mark is carrying on business within the State of Madras, it 
would undoubtedly work serious injustice to him if a powerful opponent of his were 
to initiate proceedings in the Punjab High Court and put him to the trouble of 
expenses and of travelling long distances to defend the application for rectification 
against him which might be substantial or might even be unsubstantml. In our , 
opinion, the question of jurisdiction of the High Court to: entertain a petition for 
rectification has first to be decided having regard to the nature of the proceedings. 
Now, a registered Trade Mark under the Act confers a right of property on the person 
in whose favour the Mark is registered. ‘That ownership arises by virtue of registra- . 
tion. Ifthe registration of a trade-mark is impugned under the rectification proceed- 
ings, the grievance is either against the act of registration or against the person who 
has become the owner thereof by virtue of such registration. Any application 
impugning the Mark, and thereby the property rights of the registered owner, should 
either be filed at the place were the registration is effected or at the place where the 
owner resides or carries on his business. Apart from these two places, there cannot 
be any other place in which the grounds for a petition for rectification can be said 
to arise. On this principle, an application for rectificatiom can be filed only in the 
High Court within whose jurisdiction the Trade Marks Register is situate or in that 
High Court within whose jurisdiction the owner of the Mark resides or carries on 
business. But Subrahmanyam, J., however, has expressed the opinion that the High 
Court within whose jurisdiction the goods bearing the impugned traede-mark were 
sold would also have jurisdiction. We are by no means sure that this can be accepted 
as correct. It may so happen that the goods bearing the impugned trade-mark 
might be sold throughout India. The fact that they were so sold cannot obviously 
be taken as conferring jurisdiction on every High Court within whose jurisdiction 
the goods were sold. It is, however, unnecessary to express any opinion finally on 
that question now as it is not the appellant’s case that the goods of the first respondent 
were sold under the cover of the impugned trade-mark within the jurisdiction of the 
Madras High Court. Admittedly, neither the Office of the Registrar of Trade Marks 
nor the place of the first respondent’s business is situate within. the jurisdiction of this 


Court. 


Mr. Nagaswami who appears for the appellant places considerable reliance on 
an unreported decision of Kapur, J., of the Punjab High Court in C.M.A. No. 870 
of 1951. That was a case where there was a legal proceeding pending within the 
jurisdiction of the Punjab High Court. That Court would have jurisdiction to 
entertain an application under section 46 by virtue of section 72. But the learned 
Judge however considered it necessary to decide also as to whether the Court had 
jurisdiction under section 46 even if there was no proceeding pending within the 
jurisdiction of the Punjab High Court. The registered owner of the trade-mark in 
that case was in Bombay and the registration itself was made at that place. The 
learned Judge held that the words “ a High Court ” in section 46 are very wide and 
would mean any ee Court: no reference was however made to the amended 
definition of “ High Court ” in section 2 (1) (d) of the Act by virtue of the Adaptation 
of Laws (No. 1) Order, 1956. With great respect we are unable to agree with the 
view expressed in that case. In expressing the opinion (which, as we indicated 
earlier was by way of obiter) the learned Judge followed the decision of Das, J.- 
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_ in India Electric Works Lid. v. Registrar of Trade Marks, in preference to the view 

expressed by Abdur Rahman, J., in Abdul Ghani Ahmad v. Registrar of Trade Marks?. 
Both the cases related to an appeal under section 76. It is not necessary for us to- 
consider in this case whether appeals against the orders of the Registrar of Trade 
Marks could be filed in any of the High Courts or only in that High Court which has 
jurisdiction over the Registrar who passed the impugned order. Different considera- 
tion may arise in the case of appeal. 

Mr. Nagaswami then relied on a decision of Ramaswami, J., of this Court in 
O. P. No. 362 of 1953, which was later affirmed on appeal in O.S. A. No. 12 of 1955. 
In that case an application under section 46 was filed on the Original Side of this 
Court to rectify the Trade Marks Register kept at Bombay. But the owner of the- 
impugned mark was living and carrying on business in Tiruchirappalli District 
within the jurisdiction of this High Court and no question arose in that case as to 
whether any Court other than the Court which has jurisdiction over the place where 
the registered owner was carrying on business could entertain the application. 

For the reasons already stated, we agree with Subrahmanyam, J., that the 
application for rectification of Register of Trade Marks under section 46 cannot be- 
entertained by this Court. ‘The appeal fails and is dismissed. No order as to costs. 

K.L.B. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN. 


S. Santhosa Nadar, residing at Kommadikottai, Tirunelveli 


District Petitioner * 
D. 
The First Additional Income-tax Officer, Tuticorin and .. Respondents. 
another. 


y Income-tax Act (XI of 1922), section 28 (1) (c)—Scops—Jf could apply to cases where no return is filed’ 
an aSSESSHS. 

Section 28 (1) (a) and section 28 (1) (c) of the Income-tax Act are mutually exclusive. Section 28 
(1) (c) could apply only to cases where a return has been filed and it is wholly inappropriate to cases 
where no return has at all been filed. Cases where no return has at all been filed in fact or where 
there is no valid return filed in law will come only under section 28 (1) (a) of the Act. 

Application under section 114 of the Civil Procedure Code for review of the- 
Order of the High Court, dated the 7th February, 1961 and made in W.P. No. 1269. 
of 19607 presented under Article 226 of the Constitution of India to issue a writ 
of certiorari calling for the records relating to F. No. 264-5 from the First Additional 
Income-tax Officer, Tuticorin, and quash the Order of assessment, dated 26th. 
March, 1956 for the assessment year 1947-48. 

M.R.M. Abdul Karim and T. Martin, for Petitioner. 

S. Ranganathan for C.S. Rama Rao Sahib, Special Counsel for Income-tax for- 
Respondents. 

The Court made the following 


OrvbeR .— This is a petition for the review of the order made in the writ petition 
mentioned above. That writ petition sought for the issue of a writ of certiorari 
to call for the records of the First Additional Income-tax Officer, Tuticorin, and 
to quash the order of assessment, dated 26th March, 1956, for the assessment year- 
1947-48. In order to appreciate the point that arises in this petition for review,, 
it is necessary to state certain facts that arose for consideration in the abovementioned’ 

‘writ petition and another writ petition, No. 1269 of 19607, which was also heard 
at the same time. 


The petitioner, a resident of ‘Tirunelveli, carried on business in Ceylon. He 
did not file any returns of his income for the assessment years 1945-46, 1946-44 
+ Since Reported : (1961) 2 M.L.J. 562. 
I. (1946) 51 C.W.N. 42. a. A.I.R. 1947 Lah. 171. 


*C.M.P. No. 1216 of 1961 in W.P. No. 1269 of 1960. Ist September, 1961- 
(10th Bhadra, 1883, Saka). 
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and 1947-48 in response to the general notice published under section 22 (1) of 
the Income-tax Act, but on 20th March, 1954, he voluntarily filed returns for all 
the three years. These returns were ignored by the Income-tax Officer, who, 
with reference to the assessment year 1945-46, initiated proceeaings under section 
34 of the Act and finalised the assessment on 5th March, 1955, under section 34 
read with section 23 (4). For the assessment year 1947-48, resort was not had to 
section 34, but the assessment was completed under section 23 (3) of the Act on 
26th March, 1956. In the writ petition referred to, the validity of the assessments 
themselves was challenged on the ground that on the respective dates of assessments, 
they were barred by limitation. A Bench of this Court, to’which I was a party, 
went into the question in some detail and held that a return filed by the assessee, 
after the expiry of the period of four years specified in section 34 (3) cannot form 
the basis of any valid assessment. The Bench observed : 

“ After the expiry of four years from the end of the assessment year 1945-46, no assessment could 

have been made on the petitioner without recourse to section 34 (1), and recourse could be had to 
section 94 (1) only on the ground that no return had been filed, that is, that no return had been filed 
before the assessment could be Dai completed without recourse to section 34 (1). The return filed by 
the petitioner on goth March, 1954, did not, in the circumstances of this case, vitiate the notice issued 
under section 34 (1) on 26th March, 1954. We uphold the contention of the learned counsel for 
the Department, that the initiation and completion of the assessment proceedings for 1945-46 under 
section 34 were valid.” 
In relation to the assessment year 1945-46, the view taken was that though 
in fact a return had been filed by the assessee in 1954, it was not a return which 
could, under law, have formed the basis of a valid assessment. ‘The position was 
thus as if no return had been filed at all. It was accordingly a case to which sec- 
tion 34 (1) applied, and if an assessee who did not file any return was to be assessed, 
the jurisdiction to assess him could arise under those circumstances only with the 
issue of a notice under section 34 (1) of the Act. ‘That was done in relation to the 
assessment year 1945-46 and it was consequently held that the assessment proceed- 
ings were not invalidated for any reason whatsoever. 


_In the case of the assessment for the year 1947-48, no proceedings under sec- 
tion 34 were initiated, though the assessee had not filed a return within that period 
of time during which there could normally be a valid assessment, that is, within 
the normal period of limitation of four years. But the Income-tax Officer pur- 
ported to issue a notice under section 28 (1) (c) of the Act. In the order of assess- 
-ment itself, there was an express statement of the Income-tax Officer that there 
had been a concealment of the income. Section 34 (3) removes the bar of limita- 
-tion in the case of an order of assessment under section 23 to which section 28 (1) 
(c) applies. The Bench observed in this connection : 

« If as in this case, there was an express finding that there was concealment of income, that 
-would a to satisfy the requirements of section 34 (3) that it is a case of assessment under section 

23 to which section 28 (1) (c) would apply.” 
The Bench also repelled the contention that in order to bring it within the scope 
of what was exempted from the operation of section 34 (3) the proceedings under 
section 28 (1) (c) should have been finalised. In the view therefore that section 
28 (1) (c) applied to the case and that the period of limitation stipulated in section 
34 (3) stood excluded in such a case, the Bench reached the conclusion that the 
„assessment for the year 1947-48 was not barred by limitation. 

The only point raised by the petitioner in the Review Petition is shortly this. 
‘Here is a case where it has been held that a return filed beyond the priod of four 
-years from the close of the assessment year is not a return which can form the basis 
of a lawful assessment. Such a return is non est in law. While it was specifically 
-go held by the Bench in relation to the assessment year 1945-46, the position was 
_just the same in relation to the assessment year 1947-48, the voluntary return in. 
that case also having been filed only on 20th March, 1954. The conclusion of the 
Bench was that there was no return before the assessing authority. If there was 
no return, the contention of the petitioner is that it is a clear case which would come 
` «only within the scope ofsection 28 (1) (a) of the Act and not under section 28 (1) (c) 


I a a E 
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For a case to fall under the latter provision which deals with “ concealment 

of the particulars of the income” or of “ deliberately furnishing inaccurate parti- 
culars of such income ”, there should be a return in which there has been such 
concealment or such furnishing of inaccurate particulars. If there is no return at 
all, there can be no possibility of any concealment of “ particulars” or of furnish- 
ing of “ inaccurate particulars ” of the income. [If section 28 (1) (c) does not apply 
to the case for the reason mentioned above, it should follow, according to the learned. 
counsel for the petitioner, that the exemption from the period of limitation con- 
templated by section 34 (3) is not taken away. The only manner in which the 
Department can reach the income of the assessee would be to initiate proceedings 
under section 34. (1), as was done in the case of the assessment year 1945-46. ‘That 
not having been done, the assessment for the assessment year 1947-48 is also invalid.. 


Learned counsel did in fact raise the question in the course of the arguments. 
before the Bench that if a voluntary return filed by the assessee on goth March, 
1954, was not a return valid in law, then section 28 (1) (¢) would not at all be 
attracted. He argues that this aspect of his argument and of the legal position was 
overlooked by the Bench in dealing with the matter and this petition br review is 
the consequence. Since I was a member of the Bench which disposed of the matter 
and the other learned Judge of the Bench has since retired, this Review Petition 
comes up before me for disposal under Order 47, rule 5, Civil Procedure Code. 


On a careful consideration of the relevant provisions, I am satisfied that the 
contention urged by the learned counsel for the petitioner is sound. ‘The short 
question that I have to consider is whether this is a case of “ an order of assessment 
under section 23 to which clause (c) of sub-section (1) of section 28 applies ” within 
the meaning of section 34 (3) of the Act. The Bench proceeded on the footing 
that there was a finding of the Income-tax Officer in the assessment order that this 
was a case to which section 28 (1) (c) applied and penalty notice had also been issued.. 
The Bench dealt with the argument that it would not be a case to which section 28 
(1) (c) applied, unless the penalty A ea sie had terminated, and held against 
that argument. The Bench took the view that the statement of the Income-tax 
Officer that it was a case to which section 28 (1) (c) applied was conclusive and 
that operated to take away the bar of limitation otherwise imposed by section 34 
(3) of the Act. The matter was not considered from the angle of the finding that a 
voluntary return filed after the period of four years from the close of the assessment. 
year is non est in law. Whether section 28 (1) (c) can ever come into play in a case 
where there was no return at all was not specifically considered by the Bench, though. 
in the notes of argument recorded by me, it is found that such a contention was in 
fact advanced at the tail-end of the arguments. The question that I have thus to 
consider is whether where no return has been filed at all, it could be said that there 
has been a concealment of the particulars of income or deliberate furnishing of 
inaccurate particulars of the income. 


It is manifest that a failure to furnish a return of income which an assessee is 
required to furnish by a notice given under sub-section (1) or (2) of section 22 
would fall within section 28 (1) (a). The Legislature has provided for various 
categories of failures and wilful omissions. Section 28 (1) (a) covers cases of failure- 
to make a return of the income in response to a general or special notice. Section 
28 (1) (b) takes note of cases of failure to comply with a notice under section 22 (4) 
calling for the production of accounts and documents or other information required. 
by the Income-tax Officer. But this again has reference to a case where a return 
has been made or a notice under section 22 (2) has issued. It also takes note of” 
failure to comply with a notice under section 23 (2) of the Act requiring the presence 
of the assessee or the person who made the return. When we come to section 28 
(1) (c), it deals specifically with the concealment of ‘ particulars’ of income or the: 
deliberate furnishing of inaccurate ‘ particulars’ ofincome. In the setting in which. 
this sub-clause finds place, it is impossible to construe section 28 (1) (c) except as 
relating to a case where a return has been filed but from which return, particulars. 
of income have been omitted or any particulars have been deliberately inaccurately- 
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furnished. The use of the expression ‘ particulars of his income’ and ‘ particulars 
-of such income’ would be wholly inapposite in a case where no return has at all 
been filed ; such a case would clearly come within the scope of section 28 (1) (a) 
alone. 


The further penal provisions of section 28 (1) (c) appear also to support the 
above view. In the case of a total failure to furnish a return, the penalty which 
may be imposed upon the assessee would be an amount not exceeding one and a 
half times the income-tax and super-tax, if any, payable by him, in addition to any 
tax payable by him. But in a case which comes under section 28 (1) (c), in addition 
to any tax payable by him, the maximum penalty that can be imposed is a sum 
not exceeding one and a half times the amount of income-tax and super-tax, if 
any, which would have been avoided if the income returned by such person had 
been accepted as the correct income. Not only has the Legislature linked the quan- 
tum of the penalty to the amount of tax which would have been avoided by the 
‘concealment or furnishing of inaccurate particulars, but the concluding portion 
of section 28 (1) itself indicates that in the cases falling under sub-clause (5) or sub- 
clause (c), there should have been a return made by such person which could have 
been accepted as correct. For my part, there can be no clearer indication that 
in cases that can be brought within the scope of section 28 (1) (b) and section 
28 (1) (c), there must be a return. If there is no return at all in fact or in law, that 
‘case would not fall under any of the sub-sections except sub-section (a) of section 
-28 (1). l 

Mr. Ranganathan, for the Department, argues that notwithstanding that 
the return if filed beyond the period of four years from the close of the assessment 
year, it is nevertheless valid. He claims’that any return can be tested only at the 
time of the assessment and the application of section 28 (1) (c) can be examined only 
at that stage. He argues that for the purpose of section 28 (1) (c) there need not 
be a valid return in the sense that it was filed within the period of four years referred 
to. His alternative contention is that even if the return is invalid, the assessment 
which purports to have been made under section 23 (3) might nevertheless be con- 
strued as one made under section 23 (4) treating it as one where no return has been 
filed. This latter argument fails to satisfy me at all as sound. Obviously, if there 
was no return at all, a valid assessment could not be made beyond a period of four 
years from the close of the assessment year unless resort was had to section 34. (I). 
“That was not the case here. For a valid assessment to be made under section 23 
(4) of its own force, it is beyond dispute that such assessment should be made with- 
in the period of four years prescribed in section 34 (3). Unless it is the contention 
of the Department that the return filed beyond four years, as in this case, can still 
be held to be a valid return, enabling the making of an assessment thereon, I am 
unable to see how section 28 (1) (c) can atall come into play. The Bench has 
‘definitely come to the conclusion that a return filed beyond the period of the four 
years from the close of the assessment year is non est in law, as that cannot form the 
basis of a lawful assessment. The only manner in which the assessment in such a 
case can be made is by resort to section 34 (1) initiated by the issue of a notice. 
Ifa return filed beyond a period of four years cannot form the basis of a valid assess- 
ment without the aid of section 34 (1), I am unable to accept the contention that 
it can yet be a valid return for the purpose of the application of section 28 (1) (c). 


The conclusion that I reach accordingly is that section 28 (1) (a) and section 
-28 (1) (c) are mutually exclusive. 





The matter is not directly covered by any authority. But in Narayanappa 
‘and brothers v. Commissioner of Income-tax, Mysoret, the question arose whether the 
4Income-tax Officer could levy a penalty under section 28 ( 1) (6) of the Act where 
the assessee failed to submit a return in response to a notice under section 22 2) 
and further failed to produce his books of account when called upon to do so under 
section 22 (4). That was a case where there was a total failure to submit a return. 


q 











I. (1961) 41 I.T.R. 125. 
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The failure to produce the books of account as directed by a notice under section 22 
(4) no doubt attracts the penalty provision of section 28 (1) (b), but section 22 (4) 
itself empowers the Income-tax Officer to call for accounts, etc., only in a case where 
a person has made a return either under section 22 (1) or section 22 (2). The 
learned Judges of the Mysore High Court held that the imposition of penalty under 
section 28 (1) (b) cannot be justified except in a case where the assessee has fur- 
nished a return. ‘This decision, though not directly in point in so far as the sec- 
tion 28 (1) (c) is concerned, still lends considerable support for the view that I have 
taken that section 28 (1) (c) can operate only when there has been a return and not 
when there has been no return at all. 

It should necessarily follow from the above discussion that in the case of assess- 
ment for the assessment year 1947-48, no return at all having been filed, it was not a 
case to which section 28 (1) (c) applied. Accordingly, the case is not taken out of 
the operation of section 34 (3) of the Act and the assessment made beyond the period 
of four years is invalid. 

The Review Petition is allowed. In the circumstances, there will be no order 
as to costs. 


R.M. / —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT:—MnR. JUSTICE VEERASWAMI. 
The Management of Pushpa Talkies, ‘Tiruppur .. Petitioner * 


D. ‘ 
Workers in Pushpa Talkies represented by the Secretary, 
South Indian Cinema Employees’ Association, Coimbatore 
and another .. Respondents. 

Industrial Disputes Act (XIV of 1947), sections 25-FF and 25-H—Applicability— Transfer of ste and 
building— Transfer of tha business on a subsequent dats—Effect—When exa the transfer of the business took 
place—Whethsr there was a contravention of the provisions of section 25-FF a the Act. 

On the basis of Exhibits W-5 and W-6, the Labour Court held that there was virtually a transfer 
of the business even prior to 27th December, 1958. Thisis a finding of fact which cannot be 
interfered with in this petition. 

The previous owner’s notice of retrenchment on 27th December, 1958, is not valid or effective 
as the workers became employees of the transferee of the business prior to that date. 

The Labour Court was in error in assuming that section 25-H of the Industrial Disputes Act 
(XIV of 1947) was applicable to the instant case. 

For the reason that there was no question of retrenchment of the workers see the petitioner 
himself, the Labour Court’s order of remstatement, to the extent to which it was based upon the view 
that the petitioner had contravened the provisions of sections 25-FF and 25-H of the Act, cannot 


be supported. 
The award of the Tribunal does not ex facis show that the Labour Court addressed itself to that 


question (viz.) whether the workers stopped from work and if so, were justified in stopping away 
from work 27th, December, 1958 and this, therefore vitiated the award. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the award. of 
the second respondent in I.D. No. 28 of 1959, dated 15th June, 1959 and quash 
the said Order and made therein. 

R. M. Seshadri and N..Thyagarajan, for Petitioner. 

K. V. Sankaran, for 1st Respondent. 

‘ The Additional Government Pleader (M. M. Ismail), for State. 


The Court made the following 
OrvER.—This petition under Article 226 of the Constitution seeks to quash 
the award of the Labour Court, dated 15th June, 1959, directing the petitioner to 
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reinstate seven workers in service within a week after its publication in the Fort St. 
George Gazette. 


The Petitioner is sub-lessee of not only the leasehold interest in the land and. 
building constituting the Cinema Theatre but also an assignee of the equipment, 
including a projector for running cinematograph business. From the original 
owners of the site and building, the lessor of the petitioner had taken out a lease of 
those properties. The agreement to transfer the site and building was, dated 7th 
December, 1958, which was executed by the lessor in favour of the petitioner. On 
27th December, 1958, the lessor, who was the previous employer, put up a notice 
which ran thus :— 

“Take notice that since we have relinquished the business of Pushpa Talkies with effect from 27th 
December, 1956, to one Mr. V. Subramaniam of Salem, your services have been terminated with one 


month’s notice from this 27th day of Lecember, 1958. Ycu will have to refiain frem attending duty 
and have to take your salary after the expiry of the notice date.” 


It was alleged that after the notice the workers to whom the notice a plied did 
not turn up for work, though this was controverted by the workers ene) The 
fact appears to be that, from that date, the workers did not actually work in the 
concern of the petitioner. The workers took up the attitude that the transfer of the 
business actually took place before 27th December, 1958 and that on that date they 
continued to be under the employment of the petitioner, and that, therefore, the 
notice issued by the previous management on 27th December, 1958, was improper 
and ineffective to terminate their services by retrenchment. The petitioner, on the 
other hard, would have it that the actual transfer of the business as distinct from the 
transfer of the site and building thereon, took place only on 27th December, 1958, 
so that by reason of the notice on that date by the previous employee, the workers in 
question no longer continued under his service so that no question of his liability 
would arise either under section 25-FF of the Industrial Disputes Act or of his liability 
to reinstate the workers on any ground. In view of this difference, a reference of 
this dispute was made to the Labour Court, the terms of the reference being whether 


the retrenchment of the workers was justified, and if not, to what relief they were 
entitled. 


Before the Labour Court, the previous management filed a counter in which it 
was asserted that the actual charge of the business was with him, and that the notices 
to the workers on that date could not, therefore, be said to be invalid. The Labour 
Court, on the basis of the evidence placed before it, found that even before 27th 
December, 1959, the previous management had virtually transferred the business 
to the petitioner, and that, therefore, the previous management had no right to issue 
‚notices to the workers on that date terminating their services on the ground of 

retrenchment. It held therefore, that the notices were not valid. Without being 
content with this finding, the Labour Court went further to find that neither the 
previous management nor the petitioner had complied with the provisions of 
section 25-FF and that the retrenchment of the workers was illegal and not justified. 
Eventually, therefore, the Labour Court directed reinstatement of the workers with 


back wages from the date on which they were retrenched. It is this award that is 
sought to be quashed by the present petition. 


Sri R. M. Seshadri, the learned counsel for the petitioner, urged two points : 
(1) that the Labour Court misdirected itself in assuming that there was a transfer on 
28th December, 1958, of the business of running the cinema, as distinct from a transfer 
of the site and the Balding thereon ; and (2) that it was also in error in holding that 
the petitioner had contravened the provisions of section 2 5-FF. So far as the first 
point is concerned, it appears to be a factual one and involves a review of the relative 
evidence. In support of his point, the learned counsel drew my attention to certain 
documents which were not even filed before the Labour Court. The finding of the 
Labour Court that there was virtually a transfer of the business even prior to 27th 
December, 1958, was evidently based on two documents Exhibits W-5 and W-6. 
The first of them is, dated 29th December, 1958 and was written by the petitioner 


himself to the owners of the site and the building thereon. In that letter, the peti- 
tioner stated thus : 


IJ PUSHPA TALKIES J. IT8 WORKERS (Veeraswami, F.). AI] 


“Please be advised that under the agreement concluded with M/s. Liberty & Co. of 
Bangalore the business of Pushpa Talkies, Turuppur, has been relinquished to me with all the rights 
hitherto held by the above concern. It should also be noted tbat I had taken possession of the 
theatre on and from 15th December, 1958.” 


In the second letter which was-written by the previous employer, it was stated : 


“Please be informed that we have leased out Puspha Talkies, Tiruppur, to Mr. V. Subramanyame 
son of Mr. Venkatachala Gounder, merchant, residing at No.112, Nadu Street, Salem 2, for running 
shows with effect from 15th December, 1958, as per lease, dated 28th December, 1958.” 

On the basis of these two letters, the Tribunal considered that the transfer of the 
business virtually took place before 27th December, 1958. This is a finding of fact 
which cannot be interfered with in this petition. 


The effect of the finding is that the workers in question should be taken to have 
continued under the service of the petitioner himself even from prior to 27th Decem- 
ber, 1958. ‘That means the previous management ceased to be the employer of the 
workers, with the result that the management had no right to terminate their services 
by retrenchment, by notices, dated 27th December, 1958. It follows, therefore,,. 
that the Labour Court’s finding that the notices were invalid, is correct. The first 
point of the learned counsel is hence rejected. 


On the second point of the learned counsel, it does appear from paragraph 9 of 
the Labour Court’s order that there was some confusion. In view of the finding 
aforesaid of the Labour Court, it is difficult to understand by what process of reason- 
ing it came to the conclusion that the petitioner infringed the provisions of section 
25-FF. Since the workers had been continued, according to the finding of the 
Labour Court, even prior to 27th December, 1958, no question of the petitioner ter- 
minating the services of the workers arose without complying with the provisions of 
section 25-FF. As a matter of fact, no notice of such termination was at all given 
by the petitioner. Itseems to me that the Labour Court was also in error in assuming 
that section 25-H was applicable to the case. For the reason that there was no 
question of retrenchment of the workers made by the petitioner himself, the Labour 
Court’s order of reinstatement, to the extent to which it was based upon its view that 
the petitioner had contravened the provisions of section 25-FF and section 25-H, 
cannot be supported. 


The only real question to which the Labour Court should have addressed itself 
in considering the question whether the workers should be reinstated and were enti- 
tled to the sue reliefs prayed for by them, was to find whether the workers did not, 
of their own accord, turn up for work under the petitioner or they were prevented 
from turning up for work under the petitioner after 27th December, 1958, or in other 
words whether they stopped from work and if so, were justified in stopping away from 
work after 27th December, 1958. ‘The relief to be given to the workers would depend 
upon the answer to be given to that question. But the award of the Tribunal does not 
ex facie show that the Labour Court addressed itself to that question at all and this, 
in my opinion, therefore, vitiated the award. On that ground the award has to be 
quashed. 


The petition is allowed. Rule nist is madeabsolute. The Tribunal will be at 
liberty to dispose of the reference afresh. In the circumstances of this case, there will 
be no order as to costs. 


K.L.B. Petition allowed. 


53 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:— MR. Justice KAILASAM. 
Bethanna Nadar .. Petitioner * 


0. 


M. Srinivasan and others .. Respondents. 


Decres—Decres in terms of omise—Compromise fixing two weeks from the dats of the decree for the 
-depasit of arrears of rent—Deposit of arrears of rent after the date specified in the decree— Time, if of esseuce— 

ther the Court is entitled to amend any clause of the decree passed in pursuance of a compromise and grant 
«extension of tims. 

An essential term of the agreement embodied in the decree cannot be changed by an act of the 
‘Court on the application ofoneonly ofthe parties, but the consent of both parties to the original agree- 
ment would be necessary for its modification. This principleis applicable to a provision in the com- 
promise decree, which fixes a definite period for the performance of an obligation as an essential part 


of the contract, such as deposit of a sum of mo by one party as a condition of his recovering 
possession of the property as in the instant case. ce the lower Court had no jurisdiction to grant 
extension of time. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court of West Thanjavur at Thanjavur, dated 11th Septem- 
‘ber, 1959 and made in I.A. No. 282 of 1959 in A.S. No. 6 of 1959. 


T. S. Kuppuswam: Ayyar, for Petitioner. 
T. K. Subrahmanya Pillai, for Respondents. 
The Court delivered the following 


JupcmMent.—The petitioner is the plaintiff in O.S. No. 199 of 1958 on the file of 
the District Munsif’s Court, Tiruvaiyaru. He filed a suit against the respondent- 
defendant for recovery of possession of the suit property after removing the super- 
structure and for past and future mesne profits. The trial Court granted a decree, 
and, as against that decree, the defendant (respondent herein) filed an appeal to the 
District Judge, West Thanjavur. While the appeal was pending, the parties entered 
into a compromise and the compromise deed was filed into Court. The Court 
passed a decree as follows : 


‘1, That the suit (O.S. No. 199 of 1958, District Munsif’s Court, Tiruvaiyaru) do stand dis- 
missed on condition that appellants (defendants 2, 4 and 5) and 2nd respondent n 3) de- 
posit into Gourt the arrears of rent till this date at 14 annas per month from the date of institution 
of plaint, t.s., 18th October, 1957, within two weeks from this date. 


2. That appellants and 2nd respondent do attorn to the first respondent (plaintiff) as tenants 
of the suit site and pay a rent of 14 pannas per mensem payable on or before the goth of each 
month, the first instalment being payable on goth July, 1959.” 


According to clause 1, the defendant had to pay arrears of rent from the date of the 
suit to the date of the decree within two weeks of the date of the decree. Accordingly, 
the arrears of rent ought to have been paid by roth July, 1959. The defendant did 
not pay the rent on 1oth July, 1959, but paid it only on goth July, 1959. He filed 
a petition, I.A. No. 282 of 1959, before the District Judge for excusing the delay in 
filing the lodgment schedule and for paying the money as per clause 1 of the decree. 
The plaintiff-petitioner opposed the petition. The lower Court found that there is 
no expression in the decree to show that time was of essence, and as there was no 
default clause to entail a dismissal of the appeal, the Court was entitled to grant time. 
The learned District Judge excused the delay and allowed the petition. Against the 
said order, the petition has been filed by the plaintiff. 


Sri T. S. Kuppuswami Ayyar, learned counsel for the petitioner, contends that 
the decree is in terms of the compromise arrived at by the parties and the Court is 
not entitled to amend any clause of the decree which was passed in pursuance of the 
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compromise. He relies on a decision of the Supreme Court reported in Ram Nath v. 
M/s. Ram Nath Chhittar Mal! and the decision in Mooriantakath Ammoo v. Mathankandy 
Vatakkayil Pokkan*. In the case before the Supreme Court, a compromise was 
entered into between the parties to the suit (tenants and the landlord) that a decree 
might be passed for Rs. 82-8-0 on account of rent in suit and for ejectment in respect 
of the shop in suit in favour of the plaintiff against the defendants. The defendants 
should vacate the shop by 4th March, 1953 and hand over possession to the plaintiff 
and the plaintiff would hand over its possession again to the defendants within six 
months from 4th March, 1953, after constructing it afresh. Though, according to the 
decree, possession was to be given to the plaintiffs on 4th March, 1953, it was actually 
delivered by the defendants between 7th and 15th March, 1953. On completion of 
the building, the landlord did not deliver possession to the tenants, and the tenants 
filed three applications for being put into possession. Their Lordships held that the 
decrees were passed substantially in accordance with the provisions of section 15 of 
the Act, and, as was contended by the plaintiffs they were decrees under which the 
premises had to be vacated by the defendants on a specified day. Under that section, 
they had the right to elect and did elect to get possession after rebuilding; this posses- 
sion was to be given by the landlords to the tenants within a reasonable time, and 
six months’ period was fixed by consent between the parties. ‘Their Lordships further 
held that, as the defendants did not deliver possession to the plaintiffs on or before 
the date specified in the decree, the provisions of section 15 contained in sub-section 
(3) of the Act were not available to them and they were not entitled to be put into 
possession as prayed by them. It may be noted that that decree was passed on a 
compromise memo. filed by the parties. The Supreme Court declined to interfere 
when the tenant did not put the landlord in possession on the specified date. In 
Mooriantakath Ammoo v. Matathankandy Vatakkayil Pokkan? the decree was passed on an 
agreement between the parties. His Lordship observes that an essential term of the 
agreement embodied in the decree cannot be changed by an act of the Court on the 
application of one only of the parties, but the consent of both parties to the original 
agreement would be necessary for its modification. The Court, in such a case, is 
doing nothing more than give judicial force to a contract and there is no basis for the 
decree other than the contract. This principle is applicable to a provision in the 
compromise decree which fixed a definite period for the performance of an obligation 
as an essential part of the contract, such as the deposit of a sum of money by one party 
as a condition of his recovering possession of the property. Mr. T. K. Subrahmanya 
Pillai for the respondents contends that the condition as to payment of the rent within 
two weeks of the date of the decree is not an essential condition of the decree, and 
that even though the decree might have been based on a compromise memo. the 
‘Court is entitled to modify the terms by extending the time. I am unable to agree 
with the contention of Mr. T. K. Subrahmanya Pillai. The suit is for declaration 
of title and for possession after removing the superstructure. In the appeal, the 
matter was compromised and the term is that the defendant should deposit into Court 
arrears of rent from the date of plaint till the date of the decree within two weeks from 
the date of the decree. J am unable to hold that this is not an essential condition 
of the decree. 


In the circumstances, the lower Court had no jurisdiction to grant any extension 
of time. The order of the lower Court is set aside and this petition is allowed. 


There will be no order as to costs. 
K.L.B. Petition allowed. 





I. A.LR. 1961 S.G. 104. 2. (1940) 2 M.L.J. 311. 


420 THE MADRAS LAW JOURNAL REPORTS. [1962 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE GANAPATIA PI.Lal. 
S. Sundaram Iyer .. Petitioner? 
U 


Swaminatha Pillai and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 44, rule 1 (2)—Issue of notice to respondent under Order 41 in 
r ta ea pauperis— Jurisdiction to consider the question of ths decres being unjust or contrary to law, 
ler the issue of notice. 


It is no doubt true that it is the duty of the Judge to satisfy himself on perusing the decree and 
Judgment that the decree is illegal or contrary to law before making up bis mind to issue notice 
to the respondent under order 41 Civil Procedure Code in appeal in forma pauperis. But, if the Judge 


has cummitted an error in issuing nctice with ut perfurming the duty umposed upon him under 
Order 44, rule 1 (2) of the Civil Procedure C.de, there 1s no reason for holding that he had no 
jurisdiction to correct his own error. In the absence of any vesied interest accruing to the other 
party, the Court has inherent jurisdicticn always to correct its own errors. 


Surpanarapanamurthi v. Nagachandramowl:, (1936) 71 M.L.J. 497 approved. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Mayuram, dated 7th November, 
1959 and made in O.P. No. 4 of 1959. 


R. Sundaralingam and N. Vanchinathan, for Petitioner. 
P. R. Gokulakrishnan and S. Jayakumar, for 1st Respondent. 


The Court made the following 


ORDER .— This petition is to revise the order of the Subordinate Judge of 
Mayuram in O.P. No. 4 of 1959. This original petition was an unfiled appeal at 
the instance of the first defendant in a suit on a promissory note. A decree had 
been passed by the District Munsif and the first defendant appealed against that 
decree in forma pauperis. The Subordinate Judge, without complying with the 
provisions of Order 44, rule 1 (2), Civil Procedure Code, and satisfying himself 
that the decree was contrary to law or to some usage having the force of law or was 
otherwise erroneous or unjust, issued notice to the respondent. After the respon- 
dent appeared, the Subordinate Judge considered this question in the presence of 
the respondent and came to the conclusion that the decree appealed against was 
neither contrary to law nor unjust. He also discussed the merits of the case put 
forward by the appellant and found no substance in them. 


Against the order dismissing the appeal, Mr. Sundaralingam urges two points. 
The first is that after having issued notice to the respondent under Order 41, there 
was no jurisdiction in the learned Subordinate Judge to consider the question 
of the decree being unjust or contrary to law, which he was bound to consider 
under Order 44, rule 1 (2), Civil Procedure Code. This question has come up 
for consideration in Suryanarayanamurthi v. Nagachandramowli1, There the facts 
were, an appellate Judge received an application to appeal im forma pauperis and. 
without considering whether or not there was any substance in the appeal, he 
issued notice to the respondent. After the respondent appeared the learned Judge 
proceeded to consider whether the decree was contrary to law or unjust, and coming 
to a conclusion in the negative on that point, he dismissed the appeal. The pro- 
cedure adopted by the learned Judge was questioned as erroneous, and Horwill, Js 
in dealing with that ‘point, observed thus : 

“Here itis known definitely that the District Tudge did not consider the questicn raiscd by Order 
44, Tule 1, and that when he realised he had issued a notice to show cause why the petitioner should 
not be allowed to appeal, he rescinded it. I do not see thet the District Judge acted wrongly in so 


doing. Clearly an appeal should not be admitted until the Judge is satisfied that the decree of the 
Court appealed against is contrary to law or is otherwise erroneous or unjust. He was, therefore, 
justified in correcting his error.” 

PS 
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Mr. Sundaralingam, seeing the force of this observation, contended that the 
very fact of issuing notice to the respondent must be construed as amounting to 
an irrefutable presumption that the learned Judge had considered the question 
which he was bound to consider under Order 44, rule 1 (2), and consequently the 
Judge had no further jurisdiction to correct any error which he must be deemed 
to have committed by issuing notice without considering the question of the ilega- 
lity of the decree. I do not see any justification for this view from the language of 
Order 44, rule 1 (2). It is no doubt true that it is the duty of the Judge to satisfy 

i on perusing the decree and the judgment that the decree is ill or con~ 
trary to law before making up his mind to issue notice to the respondent. But, 
if the learned Judge has committed an error in issuing notice without performing 
the duty imposed upon him under Order 44, rule 1 (2), I do not find any reason 
for holding that he had no jurisdiction to correct his own error. Indeed, this 
principle acted upon by Horwill, J., cannot be taken exception to unless some 
vested interest or right had been conferred upon the other party by the error com- 
mitted by the Court. In the absence of any such vested interest accruing to the 
party, the Court has inherent jurisdiction always to correct its own errors. Mr. 
Sundaralingam referred to the Bench decision in Somasundaram Chettiar v. Aruna- 
chalam Chettiar, where a Bench consisting of Ramesam and Madhavan Nair, JJ., 
had to consider the question of the practice obtaining in this Court with reference 
to the admission of pauper first appeals. The question there was whether the 
respondent was bound to be heard or was entitled to be heard by this Court at the 
stage when the matter was posted for admission. Without laying down any de- 
finite rule governing the situation, the learned Judges referred to the practice of 
this Court and said that though it was not incumbent upon the Court to issue notice 
to the respondent, equally it was not incumbent upon the Court to hear the res- 
pondent before deciding to admit a.pauper appeal under Order 44. The decision 
of the Bench 1s succinctly laid down in the head-note in the following words :— 

“ From the proviso to rule 1 of Order 44 of the Oivil Procedure Gode, it is clear that the Code 
enjoins upon the Court to make up its mind by itself regarding the admission or rejection of the appeal 
without any help from outside, that is, without hearing the respondent. It shall peruse the applica- 
tion and the judgment and the decree appealed therefrom and then decide the question. Of course, 
the Court as a matter of indulgence may, if the respondent is present, allow him to help it in making 
up its mind, but the respondent cannot at this stage insist that he should be heard.” 


It may be seen from this poses that the point for determination before the 
Bench was whether by reason of the notice issued to the respondent, he had acquired 
the right to be heard at that stage before the appeal was admitted. The Bench 
ruled that he had no such right. I am unable to see how this decision conflicts 
with the view taken by Horwill, J., in Suryanarayanamurthi v. Nagachandramowlt?. 
I am in respectful agreement with the view taken by Horwill, J., I find that in 
this case the Subordinate Judge who heard the objection after notice had been 
issued to the respondent was the same Subordinate Judge who had issued the notice 
to the respondent. I can therefore accept his statement that he issued notice with- 
out considering the question of the illegality of the decree appealed from. I find 
no want of jurisdiction in the learned Subordinate Judge in considering this ques- 
tion at the stage at which he did. 


On the merits Mr. Sundaralingam urged that the learned Subordinate Judge 
came to a wrong conclusion in concluding that the decree was not contrary to law. 
The sole point upon which question turns is the presence of Swaminatha, the plaintiff- 
respondent, at Madras on a particular date. ‘That was the date on which an endorse- 
ment of repayment had been made on the promissory note which was effective to 
save limitation fer the suit. ‘To show that Swaminatha could not have been in 
Madras on that particular date, an attempt was made to send for a register main- 
tained in the Rajah’s Choultry at Thanjavur showing that one Swaminatha of 
Mayuram had stayed in that choultry on that partic date. The trial Judge 
refused to admit this evidence or send for the necessary papers. I am unable to 
see that even if these papers had been sent for how they would be conclusive upon 
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the question of the presence of the particular individual at Thanjavur on that day. 
The mere exclusion of a piece of evidence, which is not by itself conclusive, will 
not affect the legality of a decision arrived at by a Court. I agree with the learned 
Subordinate Judge that there are really no merits in the appeal also. 


The Civil Revision Petition is dismissed. No costs. 


It is represented that an opportunity should be given to the petitioner to pay 
court-fee on the appeal memorandum to prosecute it as a non-pauper appeal. 
I think the request is reasonable and I grant one month’s time from the date of 
receipt of records in the lower Court for payment of court-fee on the appeal memo- 
randum. 


K.L.B. De Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice RAJAGOPALAN, 


M. Narayanakonar .. Petitioner * 
D. 
S. R. Kumaraswami Reddiar and another .. Respondents. 


Constitution of India (1950), Article 226—“ Error ap on the face of the record °—Decision of tribunal 
based on erroneous interpretation of provision of law—JInterference by writ—New plea affecting jurisdiction of tri- 
bunal—lIf can he taken in proceedings for writ—Madras Village Panchayats Act (X of 1950), as amended by 
Act (XXIV of 1957), section 21 and rules for decision of Election Disputes, Rule 1 (1}—Constructi 
cce Elector 336C Vacancy r 

Where a tribunal proceeds to decide a matter onan erroneous interpretation of a provision of 
law, that would constitute an error of law apparent on the face of the record, and on that ground the 
High Court under Article 226 of the Constitution would interfere and quash the order of the tribunals 


A point not specifically pleaded or put in issue before the lower tribunal can be taken before the 
High Court in writ proceedings, if it affects the Jurisdiction of the subordinate tribunal. It is not, 
however, open to a party to seek an adjudication by the High Court of a question as to the validity 
of a Government order, which was not expressly pleaded or put in issue or decided by the tribunal. 


The word “elector” in rule 1 (1) of the Rules for the Decision of Election Disputes under the Madras 
Village Panchayats Act, must be given its grammatical mearing, as the word has not been defined 
by the Act itself or by the Rules. It should therefore be given its normal dictionary meanmg and 
construed as meaning any person entitled to elect. In relation to the election of a President, a member 
of a Panchayat would be an elector within the meaning of rule 1 (1) of the Rules under the Act, as 
it now stands, whatever might have been the intention of the rule-making authority when the rule was 
framed originally, before section 21 of the Act was amended by Act XXIV of 1957, notwithstanding 
that the word “‘elector” did not refer to a member of a Panchayat. There is no justification for 
reading the word “‘ elector ” in rule 1 (1) as meaning only a person ertitled to vote for the election 
of members of the panchayat and as not including a member of a panchayat who under the section 21 
would be entitled to vote at the elections of President and Vice-President of the Panchayat. 


Under rule 2 (3) of the Rules Relating to the Conduct of Election of Presiaent or Vice-President 
of Panchayats, an officer can be appointed to conduct the election when there is a vacancy in the office 
of President within the meaning of section 25 (3). It cannot be held that in the case‘of a newly consti- 
tuted Panchayat there is no “‘ vacancy’. When there is no President, thereis a vacancy and the office 
is vacant within the meaning of section 25 (3), eventhough there may be a Temporary President 
under section 25 (3). 


Additional District Panchayat Officer, Tirunelveli v. Venkatarama Iyer, (1960), 2 M.L.J. 75, followed. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certtorart calling for the records relating to the order 
of the Election Commissioner (District Munsif), Tirumangalam, Madurai District, 
in O.P. No. 27 of 1959, dated gth December, 1959, and quash the said order. 


V. V. Raghavan and R. Gopalan, for Petitioner. 
K. Narayanaswamt Mudahar and T. S. Ramaswamy, for 1st Respondent. 
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The Court made the follnwing 


ORDER .—South Arasapatti Panchayat in Madurai district was constituted 
for the first time in 1958. Elections were held for that newly constituted Panchayat 
on 8th September, 1958, when seven persons including the petitioner and the first 
respondent were elected as members of that Panchayat. On goth November, 1958, 
the first respondent was appointed Temporary President of that Panchayat under- 
section 25 (3) of the Madras Village Panchayats Act (X of rgo). The Regional 
Inspector appointed the Revenue Inspector to convene and conduct a meeting to. 
elect the President. He convened a meeting to be held on 11th December, 1958. 
But he was absent from that meeting. The meeting, however,. was held, and 
the first respondent presided over that meeting. At that meeting the first respondent 
was declared elected as President of the Panchayat. That election, however, was. 
declared void by the Government on 8th April, 1959. The Regional Inspector 
followed it up by an order, dated 2gth April, 1959, appointing the Block Exten-- 
sion Officer to convene a meeting and to conduct it to elect a President afresh. On 
8th May, 1959, the Extension Officer, who had been appointed Election Officer, 
issued a notice convening a meeting for 12th May,. 1959, for the election of the 
President. ‘That meeting was held. The Extension Officer presided: over that 
meeting. Only four of the seven members were present at that meeting. The 
first respondent did not attend that meeting. At that meeting held on 12th May,, 
1959, the petitioner’s name was duly proposed and seconded. ‘There was no other 
nomination. The petitioner was declared elected. 


Meanwhile, on 11th May, 1959, the petitioner filed W.P. No. 466 of 1959 
challenging the validity of the notice issued by the Extension Officer to convene a 
meeting on 12th May, 1959. A rule nisi was issued and interim stay of the election 
was granted on 12th May, 1959. Before, however, that order could. be commu- 
nicated to the Extension Officer, he conducted the election,, and the election was 
completed. Eventually on 6th April, 1960, W.P. No. 466 of 1959 was dismissed. 


The first respondent filed O.P. No. 27 of 1959 challenging the validity of 
the election of the petitioner at the meeting held on rath May, 1959.. That petition 
was allowed on gth December, 1959. It was apparently on that basis that the 
petitioner allowed W.P. No. 466 of 1959 to be dismissed on 6th April, 1960. 


The petitioner, whose election was set aside by the Election Commissioner 
in O.P. No. 27 of 1959 on gth December, 1959, applied under Article 226 of the- 
Constitution of India for the issue of a writ of certiorari to set aside the order of the 
Election Commissioner. 


Virtually the only ground on which the Election Commissioner set aside the 
election of the petitioner at the meeting held on rath May, 1959, was, that the 
Extension Officer, who had been appointed to convene and conduct that meeting 
had no lawful authority to convene or conduct that meeting. ‘The Election Com-- 
missioner relied on the decision of Balakrishna Ayyar, J., in W.P. No. 192 of 1959. 


The decision of Balakrishna Ayyar, J., in W.P. No. 192 of 1959 was set aside 
on appeal, and the judgment of the Division Bench, dated 18th December, 1959, 
has been reported as Additional District Panchayat Officer, Tirunelveli v. Venkatarama 
Ayyar+, Obviously, the Election Commissioner had not the benefit of the appellate 
judgment when he disposed of O.P. No. 27 of 1959 on gth December, 1959. 


The validity of the order of the Election Commissioner was challenged by 
the learned counsel for the petitioner on the grounds: (1) The finding of the Elec- 
tion Commissioner that the Extension Officer who conducted the election on 12th 
May, 1959, had not the authority of law to conduct that election constituted an 
error of law apparent on the face of the record ; and (2) O.P. No. 27 of 1959, which’ 
was presented by the first respondent who was not a candidate himself at the elec-. 
tion held on 12th May, 1959, was not maintainable, and that the Election Com- 
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missioner had, therefore, no jurisdiction to deal with the claim preferred by the 
first respondent. 


It is easier to dispose of the second of the points. It was not specifically pleaded 
or put in issue before the Election Commissioner. The point, however, could be 
taken if it affects the jurisdiction of the Election Commissioner. 


Rule 1 (1) of the Rules for Decision of Election Disputes provides : 


“Save as otherwise provided no election held under the Act whether of a member, 
President or Vice-President of a Panchayat shall be called in question except by an election 
petition presented in accordance with these rules........ by any candidate or elector against 
the candidate who has been declared to have been duly elected........ ae 
To appreciate the arguments on either side it is necessary to refer to the following 
features. These rules were promulgated in 1951, when the statutory provision 
in the Act itself was for the election of President and Vice-President directly by 
the electors in the Panchayat. Section 21 of the Act was amended by Madras. 
Act (XXIV of 1957), and the amended section provided for the election of the Presi- 
dent and Vice-President only by the members of the Panchayat. The contention 
of the learned counsel for the petitioner was that, since obviously the first respon- 
dent was not a candidate within the meaning of rule 1 (1), he could not present a 
petition challenging the validity of the election of the petitioner. The further sub- 
mission was that the word “ Elector’’ in rule 1 (1) should be construed to mean 
‘only the persons entitled to vote for the election of members of the Panchayat, and 
that it could not include members of the Panchayat, who under the amended sec- 
tion 21 of the Act, were entitled to vote at the elections of President or Vice-Presi- 
dent of the Panchayat. No doubt, if the history of the rule is taken into account, 
it should be obvious that at the time the rule was framed, using the expression 
“ Elector’, it was intended to and did factually cover all persons entitled to vote 
in the Panchayat, and they were entitled to vote at the elections of members, Presi- 
dents and Vice-Presidents. Independent of that, the word “ Elector ” did not 
refer to a member of a Panchayat as such. But the question is whether the history 
governs the interpretation of the word “Elector.” “Elector? hag not been 
defined by the Act itself or by the rules. The normal dictionary meaning will 
have to be given, and elector will have to be construed to mean any person entitled 
to elect. If the election is to be for the office of President, the persons declared by 
section 21 of the Act entitled to elect the President are the members of the Panchayat. 
‘Therefore, in relation to the election of a President, a member of a Panchayat 
would be an elector, and he would be an elector within the scope of rule 1 (1) of 
the Rules under the Act, as it now stands, whatever might have been the intention of 
the rule-making authority when the rule was framed. I negative the contention of 
the learned counsel for the petitioner, that the first respondent had no statutory 
wight under rule 1 (1) of the Act to present a petition to the Election Commissioner 
challenging the validity of the election of the first respondent. 


The view taken by Balakrishna Ayyar, J., which the Election Commissioner 
followed was overruled by the Division Bench in Additional District Panchayat Officer, 
Tirunelveli v. Venkatarama Ayyar’, and the law laid down in the appellate judgment 
must be taken as the law that has all along prevailed. In that case also the position 
was more or less the same. A Temporary President had been appointed for a newly 
constituted Panchayat and an Election Officer was appointed to conduct the election. 
While section 25 (3) of the Act provides for the appointment of a Temporary Presi- 
dent, rule 2 (3) (a) of the Rules Relating to the Conduct of Election of President or 
Vice-President of Panchayats, promulgated in April, 1950, provided for the appoint- 
ment of person to convene and conduct meeting for the election of President in 
any contingency for which section 25 (3) provides ; that is, under rule 2 (3) (a) 
an officer can be appointed to conduct the election where there is vacancy in the 
office of President within the meaning of section 25 (3) of the Act. The view taken 
by Balakrishna Ayyar, J., in W.P. No. 192 of 1959 was that there could be no vacancy 
‘within the meaning of section 25 (3) of the Act in the case of a newly constituted 
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Panchayat. That view was overruled by the Division Bench. So in the case of 
the South Arasapatti Panchayat, that it was a newly constituted Panchayat did not 
really affect the position. There was no President prior to 12th May, 1959, and 
the office of President of that Panchayat was vacant within the meaning of section 
25 (3) of the Act on 12th May, 1959. Though there was a Temporary President 
appointed under section 25 (3) of the Act, the validity of the appointment of the 
Extension Officer under rule 2 (3) (a), which I have set out above, cannot be challen- 
ged on the ground that there was already a Temporary President, who could,in the 
absence of appointment of an Election Officer, discharge the duties of a President, 
which could include convening and conducting meetings for the election of President. 
The validity of the appointment of Election Officer was not challenged on the ground 
that it had been made while there was already a Temporary President appointed 
under section 25 (3) of the Act. The view taken by the Election Commussioner, that the 
appointment of the Extension Officer to conduct the meeting was invalid was, based 
on the view expressed. by Balakrishna Ayyar, J., that there was no vacancy within the 
meaning of section 25 (3) of the Act. As already pointed out, that view has been 
overruled. There was a vacancy. The appointment of the first respondent as 
Temporary President was valid, and the appointment of the Extension Officer under 
the rule to conduct the meeting was also valid. 

Learned counsel for the first respondent then submitted that there was no 
vacancy on 12th June, 1959, because the first respondent had been elected at the 
meeting held on 11th December, 1958. It should be remembered that that election 
was held to be void by the Government by its order, dated 8th April, 1959. Though 
in O.P. No. 27 of 1959 the first respondent referred. to his election at the meeting held 
on 11th December, 1958 he did not expressly challenge the validity of the G.O., dated 
8th April, 1959 which held the election void and purported to set it aside. If the 
contention of the first respondent was that the G.O., dated 8th April, 1959 was a 
nullity and was, therefore non est in law, that was a point which he should have pressed 
for adjudication before the tribunal. There was no express plea, certainly there was 
no issue and there was no decision. The only ground on which the Commissioner 
proceeded in determining whether there was a vacancy within the meaning of section 
25 (3) was that in the case of a newly constituted panchayat, there could not be said 
to be a vacancy within the scope of section 25 (3) of the Act, and once again I have 
to point out that that view was based upon the decision of Balakrishna Ayyar, J., 
since held to be erroneous. It is not open to the first respondent to seek an adjudica- 
tion by me, in these proceedings under Article 226 of the Constitution, of a question 
not decided by the Commissioner whether the G.O., dated 8th April, 1959 was non 
est in law and whether in fact and in law, the first respondent who was declared elected 
on 11th December, 1958 continued to be President of the Panchayat. 

We go back to the question, whether there was an error of law apparent on the 
face of the record of the order of the Election Commissioner. The view of the Com- 
missioner was based upon an erroneous interpretation of section 25 (3) of the Act, 
though at the time the Tribunal rendered that decision that erroneous decision had 
the sanctign of the judgment of Balakrishna Ayyar, J. Nonetheless it has been held 
erroneous by a Division Bench of this Court. Therefore, the position comes to this, 
that the Election Gommissioner proceeded upon an erroneous interpretation of sec- 
tion 25 (3) of the Act in holding that the Extension Officer was not validly appointed. 
to conduct the election and that the election held by him was not a valid election. 
That, in my opinion, constitutes an error of law apparent on the face of the record, 
and on that ground the order of Election Commissioner is set aside. 

If there are other contentions to be disposed of, it will be for the parties to seek 
the appropriate remedy in the proper forum. All I am concerned now is with the 
order of the Election Commissioner that has to be set aside, and not with the further 
consequence that should follow. 

e rule nisi is made absolute, and a writ of certiorari will issue to set aside the 
order of the Election Commissioner, dated gth December, 1959 in O.P. No. 27 of 
1959. The petition is allowed. No order as to costs. 

P.R.N. — Petition allowed ; 
Rule made absolute, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE VEERASWAMI. 
Pannalal Jagannath Prasad Gupta .. Petitioner * 
D. 
The State of Madras represented by the Secretary, 
Home Department and another .- Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 13—Power of exemption unde 
of 


The bona fide requirement of a landlord of a non-residential building for his own occupation 
is a ground well within the scope of section 13 of the Madras Buildings (Lease and Rent’ Control) 
Act, 1949 and in icular circumstances if the Government are satisfied that the justice of the 
case, including relieving hardship or unreasonable severity or vigour in the application of the pro- 
visions the Act requires it they may legitimately and properly grant exemption on such grounds- 
under the said section. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be laney to issue a writ of certiorari calling for the records connected with the order 
in G.O. Ms. No. 705, Home, dated 19th March, 1958 and published in the Fort St. 
George Gazette, dated 2nd April, 1958, at page 603 and quash the said order made 
therein. 


V. C. Gopalarathnam for P. V. Subrahmanyam, for Petitioner. 


R. G. Rajan for the Additional Government Pleader (M. M. Ismail) for rst 
Respondent. 


K. V. Venkatasubramanya Iyer, T. R. Sundaram and C. Devarajan, for and 
Respondent. 


The Court made the following 


ORDER.— This petition under Article 226 of the Constitution seeks to have G.O. 
Ms. No. 705, Home, dated 1gth March, 1958 quashed which, in exercise of the powers 
under section 13 of the Madras Buildings ei and Rent Control) Act, 1949 
exempted premises Nos. 140/2, Audiappa Naicken Street and 17/1, Anna Pillar. 
Street, G.T., Madras, from the provisions of section 7 of the said Act. The petitionei 
avers in his affidavit that the building No. 140/2, Audiappa Naicken Street, is a non- 
residential one, and this is not in dispute, and he has been in occupation thereof for 
over 30 years. He further alleges that at the} time of the occupation, the building 
was an old dilapidated one and he had to reconstruct it himself at enormous cost 
and that he had installed an electric coffee roaster and two electric coffee grinders, 
The 2nd respondent, who was his employee, purchased the building from its owner 
on 11th July, 1955. Although the and respondent is occupying five stores for pur- 
oses of his business in the Kotwal Bazaar Market, and did not need the said buildi 
or carrying on his business, he applied to the Government for exempting it from the 
provisions of section 7 of the said Act which the"petitioner opposed. s Eventually the 
Government by their memorandum, dated 26th November, 1956 informed the end 
respondent that his request could not be complied with. But on 5th October, 1957 
the 2nd resoondent again applied to the Minister-in-charge of Accommodation and 
Control with a similar request practically on identica! grounds, namely, that he 
required the premises fer his own occupation to meet the requirements of his increas- 
ing búsiness. Once again, the petitioner preferred his objections. But the Govern- 
ment after calling for a report from the Accommodation Controller passed the order 
now sought to be set aside. The petitioner contends, on these facts and circumstances 
that the order is arbitrary and unreasonable and should be set aside. On the other 
hand, the 2nd respondent opposes the petition and maintains that the Government 
ne es 
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_ granted ‘the exemption as they were convinced that the petitioner was in genvine 

need of the building E by him in the normal course of expansion of his busi- 
ness and that the order is perfectly valid. ‘The State of Madras, the rst respondent, 
has also filed a counter-affidavit in which the Government have pleaded in justifica- 
tion of the order. 


The constitutional validity of section 13 of the Act was upheld by a Division 
Bench of this Court in The Globe Theatres, Lid. v. The State of Madras}, on the view that 
the discretion given to the Government under the section was not an unguided and 
arbitrary discretion and that it should be exercised consistent with the declared 
policy and object of the Act as evidenced from its Preamble and operative provisions 
and neither arbitrarily nor mala fide. But at the same time, it was pointed out that 
the propriety or otherwise of the exercise of discretion in particular orders of exemp- 
tion under section 13 of the Act would be subject to judicial review. Dismissing the 
appeal from that decision, the Supreme Court in P. 7. Irani, Administrator to the Estate 
of Late Mr. J. H. Irani v. The State of Madras? which does not so far appear to have 
been reported, has confirmed the constitutional validity of section 13 and the view 
that orders passed under the section are subject to scrutiny by Courts to find out 
whether they are in accord with the policy and purpose of the Act. In between the 
two decisions, there have been cases decided by single Judges or Division Benches of 
this Court in which, in the context of the special facts in each of them, observations 
have been made as to what was or was not a relevant or pertinent fact or circumstance 
to be taken into account by the Government in exercising their discretion in exempt- 
ing or declining to exempt a building from the provisions of section 7 of the Act, 
Such observations have been pressed into service as precedents and arguments 
addressed in support or attack of the order now under review. But, in my opinion 
each case will have to be examined on its own facts and in all their setting for the 
Court to satisfy itself that the impugned order is not an arbitrary or unreasonable 
exercise by the Government of their discretion contrary to the policy and purpose of 
the Act. After pointing out with reference to the Preamble of the Act its three-fold 
purpose, namely, (1) the regulation of letting, (2) the control’of rent and (3) the 

revention of unreasonable eviction of tenants from residential and non-residential 
uildings, the majority of the Bench of the Supreme Court in P. J. Irani v. State of 
Madras? were pleased to affirm that any exercise of discretion in individual cases 
would be subject to review by the Courts for finding out whether (a) it was dis- 
criminatory so as to offend Article 14 of the Constitution, (b) the order was made on 
ounds which were germané@ or relevant to the policy and purpose of the Act and 
c) it was not otherwise mala fide and proceeded to observe : 


“ The entire basis for upholding the constitutional validity of section 13 of the Act and consi 
dering that it did not offend the equal protection of the Jaw guaranteed by Article 14 of the Consti- 
tution was, that the discretion or the power conferred upon Government was not unguided, un- 
canalised or arbitrary, but that it had to þe exercised in accordance with the policy and object of thè 
enactment gatherable from the Preamble as well asits operative provisions. The order itself sal oe 
on its face have shown that it conformed to this requirement, in which event it would have been for 
the party challenging the validity of the order to establish to the satisfaction of the Court that it was 
mala fide or had been passed on grounds not contemplated by or extrancous to, the object and purpose 
of the enactment or the principles wbich should have governed the exercise of are ae For instance, 
if the exemption had been in favour of a particular class of buildings, say those nging to charities» 
religious or secular—the classification would have been apparent in the very order of exemption. Where 
however, the exemption granted is not of any class of buildings which would ex facie disclose a classi- 
fication, but the exemption is of a Pea building owned by A or in which B is a tenant, when prima 
Jacis it would be disêriminatory and when the legality of the order is challenged, its intra vires character 


could be sustained only by disclosing the reasons which led to the passing of the order.” : 
This being a case of exemption of a specific non-residential building, it would there- 
fore, be prima facte discriminatory, and its validity, which is challenged, can be sus- 
tained only on the relevancy and propriety of the reasons disclosed which led to the 
passing of the order. 


The order of the Government in question, after setting out the grounds on which 
the landlord requested for exemption of the premises, stated : 
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“The Government have examined the request of the petitioner in the light of the report of the 

Accommodation Controller and they consider that the petitioner is ın ger-uine need of the building 
purchased bv him in the normal course of expansion of his business. In the circumstances the Gcvern- 
ment accept the recommendstion of the Accommodation Controller and accordingly exempt pre- 
mises Nos. 140/2, Audiappa Naicken Street and 17/1, Anna Pillai Street, Madras, from the provisions 
of section 7 of the Madras Buildings (Lease and Rent Control) Act, 1949.” 
The- order itself does not ex facie contain the reasons for arriving at the finding that 
the landlord had genuine need for occupation of the building., But in the counter- 
affidavit filed on their behalf, the Government have set out the reasons that weighed 
with them in reconsidering and revising their earlier order, dated 26th November, 
1956: 


“ (i) Shri Pannalal Gupta (petitioner herein) who had stated that he had demolished the old 
building at the site of the premises and put up a new building at a huge cost was found to have taken 
a sum of Rs. 5,000 from the ex-owner for putting up the new buildings and it was not with his own 
cost thathe had put upthe new structure and the present owner must have paid for the new buildings 
also when he purchased the premises in 1955. (ii) When the building was offered for sale Shri 
Pannalal Gupta attempted to purchase it but appeared to have been unable to do so and got the 
advance made by him for the purchase refunded to him. (iii) The second respondent herein had 
improved his business in such a way as to have builtupa clientele and a heavy turnover within a short 
period and he was in real need of the premises purchased by him, in the normal course of expansion 
of bis business. (iv) That the second respondent’s offer to put ShriPannalal Gupta and his sub- 
tenants of the premises in possession of the premises occupied by himself within the Kothwal 
Bazaar seemed to indicate a desire not to harm the business of histenants occupying tke premises 
in question. (v) That the premises occupied by the second respondent herein will be all right for 
businessmen of the type of Shri Pannalal Gupta and his tenants.” 


The Government further pointed out in the counter-affidavit that the lease deed 
entered into between the tenant of the building and its ex-owner as well as the offer 
of the present landlord to the tenant of alternative accommodation, were not before 
the Government when their earlier order was passed and that on the entire facts and 
circumstances they considered that, in view of the hardship and inconvenience the 
landlord was suffering, the case was one which merited exemption from the provisions 
ofthe Act. They refuted the allegation that a change in the personnel of the Ministry 
had anything to do with the decision to exempt the building, and that the exemption 
granted was not in furtherance of the policy of the Act or that it had the effect of 
nullifying the object of the Act. 


Sri V. C. Gopalarathnam, the learned counsel for the petitioner pressed upon me 
that the impugned order was passed arbitrarily in disregard of the fact that on 
identical grounds, the Government themselves had earlier declined to exempt the 
building under section 13 of the Act, that there was no fresh material relevant to 
the policy and purpose of the Act, which justified the Government to revise their 
previous order, and that, even assuming that it was open to the Government to 
support the order’in question by reasons not mentioned therein but in their counter~ 
affidavit, none of them was a legitimate and relevant one in relation to the policy and 
purpose of the Act. The learned counsel also suggested that apparently a change 
m the personnel of the Ministry was the only factor that accounted for the exemption. 
I may at once state that, in my view, the last of the contentions is totally without 
substance and deserves no further consideration. There is no material to support 
the allegation and the mere fact that the earlier order happens to be revised, is no 
justification for the allegation. In respect of the other submissions of the learned 
counsel, Sri K. V. Venkatasubramania Ayyar, appearing for the 2nd respondent- 
landlord, urged that the Government did have fresh materials, should they be 
required, for revising the earlier order, in the form of a lease deed aforesaid and the 
offer of the 2nd respondent to put the tenant in occupation of three stalls subject to ` 
the permission of their owner, and that the bona fide need of the 2nd respondent for 
occupation of the building for purposes of his expanding business was by itself a 
proper and relevant ground that justified the exemption. Sri K. V. Venkata- 
subramania Ayyar did not seriously press grounds (i) , (ii) and (v) set out in the 
counter-affidavit of the Government though he did not concede that they too could 
be relevant grounds. But the learned counsel maintained that grounds (iii) and (iv) 
were certainly relevant and sufficient to support the order of the Government. 
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Tt is true that in respect of a non-residential building, the Act has not provided 
the bona fide requirement by the landlord of such a building for his own occupation 
as a ground for eviction. It is further true that there are observations in Abdul 
Subhan Sahib & Sons v. State of Madrast, which appear to lend justification for the 
contention of the tenant that exemption under section 13 cannot be granted on a 
ground not provided for in the Act itself. But subsequent decisions of this Gourt 
have explained and pointed out that Abdul Subhan Sahib @& Sons v. State of Madras’. 
really rested upon special facts of that case and that the object of section 13 of the 
Act was really to meet cases dependent upon grounds not available under the Act. 
The same Bench which decided Abdul Subhan Sahib & Sons v. State of Madras}, observed 
in Chinniah Servai v. State of Madras*. l 


“There is no provision in the Act under which the owner of a non-residential building 
could apply for eviction of a tenant of such a building on the ground that he bona fide requires it for 
his residential purpose.......... There is no provision in the Act under which non-residential 
buildings of this type could be converted into residential buildings though there is a provision 
under section 11 (1) of the Act for converting a residential building into a non-residential one. 
Hence where the justice of any case could not be met by the provisions of the Act, there is legiti- 
rena for the exercise by the Government of the powers conferred under section 13 of the 
It was further observed in the later decision that if an exemption of a building from 
the provisions of the Act was rested on the same grounds as permitted by the Act, 
it would, in effect, amount to, in certain circumstances, an order passed in excess 
of jurisdiction and it is this aspect which compelled the Court to set aside the order 
of exemption in Abdul Subhan Sahib & Sons v. State of Madras}. Agzin in Globe 
Theatres, Ltd. v. State of Madras*®, a Division Bench of which I was a member, referred 
to Abdul Subhan Sahib & Sons v. State of Madras? and said : 


“Tt is contended that the Government in passing theorder in question were really adding anotheT 
ground for eviction to the grounds set out in section 7 of the Act. That they could not do, becaus© 
of the principle laid down in a decision of this Court in Abdul Subhan Sahib & Sons v. State of Madras! 
We confess that there are here and there certain observations in thir case which might appear to rt 
this argument. But when examined carefully it will be evident that it was not the intention of the 
Division Bench to lay down a general proposition that the exemption could be granted only on grounds 
contained in the Act as valid grounds for eviction Indeed the contrary was laid down in the leading 
decision in The Globe Theatres v. State of Madras‘, namely, that if a ground is actually covered by any 
eek of the Act, the resort must be had to the Tribunals established under the Act, and if a party 

failed in his attempts to get relief from such Tribunals it would not be open te the Government 
to give him relief on the same ground........ We may point ovt in this connection that it would be 
wrong to say that by reason of the exemption the Government were adding a new ground for evic- 
tion. Actually whet happens on an exemption is that the ordinary law of the land applies, namely, 
the Transfer of Property Act, and the parties are governed by the provisions of that Act.” 


It should, therefore, be taken as well settled that bona fide requirements by a landlord 
of a non-residential building for his own occupation is a ground well within the 
scope of section 13 of the Act and that, in particular circumstances, if the Govern- 
ment are satisfied that the justice of the case, including relieving hardship or un- 
reasonable severity or rigour in the application of the provisions of the Act, requires 
it, they may legitimately and properly grant exemption on that ground. 


But whether such a justifiable ground exists would depend upon particular 
facts and circumstances in each case relevant to the policy and purpose of the Act, 
not the least of which of course, being prevention of unreasonable eviction of the ten- 
ants. The landlord in his petition to the Government for exemption has append- 
ed schedules which contain figures relating to the growing volume of his business 
from 1940 to 1950 and the inadequacy of the space available in the rented stalls 
in his occupation to meet the requirements of his expanding business. I do not see 
how this can be regarded as an extraneous consideration. It should be remembered | 
that the Act itself is intended to be a temporary one though its life has been extended 
from time to time, and its constitutionality should statisfy the test of a reasonable: 
restriction under Article 19 (1) of the Constitution. It may be that ownership 
of the building by itself is not a ground for exemption ; but the bona fide need by 
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the owner of a non-residential building for his own occupation is a different matter. 
The Government were satisfied on the materials placed before them that the land- 
lord had such a need and it is not for this Court to enquire beyond finding out whe- 
ther the finding was based on considerations relevant to the Act. 


_ It was urged by the learned counsel for the petitioner that the offer of alterna- 
tive accommodation, which the Government had taken Into account, was not 4 
relevant consideration and in support, reliance has been placed upon Abdul Subhan 
Sahib & Sons v. State of Madras}, in which it was said : 


__ “Under the circumstances it would not be open to the Government to add to these grounds 
either on the score of inconvenience of the landlord or on the ground of faiiness of the proposal 
put forward by the landlord for alternate accommodation to the evicted tenant.” 


I have already pointed out the basis on which that decision should be taken to have 
proceeded in the light of the observations contained in later decisions of Division 
Benches, Further I am of opinion that offer of alternative accommodation, which 
will have a bearing upon the question of bona fide of the landlord’s requirement, 
cannot altogether be considered to be an irrelevant circumstance to be taken into 
account in granting exemption. 


I hold that the impugned order of the Government is valid. The rule nist 
is discharged and the petition is dismissed. But in the circumstances I make no 
order as to costs. 


R.M. i —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE GANAPATIA PILLAI AND Mr. Justice KAILASAM, 
D. Subbiah alias Devarayan Chettiar .. Appellant* 


v 


A. Pr. L. Alagappa Chettiar and others .» Respondents. 


Banker—Deposit—Stridhanam moniss—Suit for recovery of—Deposit through maral of father ble 
to the order of husband—Suit by wife, real owner-—Maintainable—Slranger toa contract suing—Prinnple not 

This is not a case where a person is trying (2 recover money as though it is a benefit conferred 
upon her under a contract. This is a case where the owner of property is seeking to recover that 
property from the person in possession of it. A deposit transaction is really a transaction whereby 
one person keeps in deposit the proverty or money of another for a consideration end it implies a 
promise to frepay whenever called upon. The principle of a stranger to a contract suing on the 
contract is not applicable, ; 

t in the case of some branches of the law like Negotiable Instruments Act or purchases 
in Court sales the law has never frowned upon real owners filing suits in their own names for recovery 
of their property. The only two parties who could have maintained the suit were either the wife or 
her husband and both of them were before the Court. Where the husband went into the box and 
deposed on oath that the money did not belong to him and that he had no objection to the decree 
being passed in favour of his wife, a judgment in favour of the wife should be passed. 


The rule of law by which a banker who lends money to one of his customers is entitled to set 
off that loan against that customer’s moncy in his hands on another account is a special rule applicable 
to banking law where two essential ingredients must co-exist, namely, both the funds must belong 
exclusively to the same customer and the lending to the customer should have been made partly on 
the strength of the deposit of fimds of the customer with the bank. 

Appeals against the decrees of the Court of the Subordinate Judge, Devakottai,. 
respectively in O.S. Nos. 7 and 20 of 1952. | 


A. V. Narayanaswami Ayyar and R. Venkatachalam, for Appellant (in Appeal. 
No, 154 of 1956). : 

K. S. Ramamurtht, K. Vaitheeswaran, S. Somasundaram, K. V. Srinivasan and 
T. R. Srinivasan, for Respondents (in Appeal No. 154 of 1956). 
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K.S. Ramamurthi, K. Vaitheeswaran and S. Somasundaram for Appellant (in 
Appeal No. 569 of 1956). 
A. V. Narayanaswams Ayyar and R. Venkatachalam, for Respondents (in Appeal 
No. 569 of 1956). 
e Judgment of the Court was delivered by 


Ganapatia Pillai, 7.—These two appeals arise out of the common judgment of 
the learned Subordinate Judge of Devakottai disposing of two suits, O.S. No. 7 of 
1952 and O.S. No. 20 of 1952. O.S. No. 7 of 1952 out of which A.S. No. 154 of 
1956 arises was instituted by one Annapooran: Achi for recovery of money due to 
her on a deposit voucher executed by the first defendant as one of the partners of a 
money-lending Nattukottai Chettiar Firm of Palladam. She died during the 
pendency of the suit and her adopted son has been brought on record as the second 
plaintiff. Defendants 1 to 3 along with the father of Annapoorani Achi above 
mentioned were the partners of the Palladam Firm. 


The case in the plaint was that Stridhanam and Seermurai money belonging 
to Annapoorani Achi was originally deposited with two firms, and subsequently 
in 1921 the money came to be deposited with the Palladam Firm (Y. PRL. FIRM). 
Fourth defendant is the undivided son of the first defendant and the fifth defendant 
is the undivided son of the third defendant. Sixth defendant is the husband of 
Annapoorani Achi, the first plaintiff. Sixth defendant was impleaded as party 
to the suit on the allegation that the deposit voucher, dated 16th August, 1921, was 
taken to his order. The document itself recites that the money deposited was the 
Stridhanam of Annapoorani Achi and it was deposited through the maral of her 
father Kasinathan Chettiar and the money was payable to the order of the husband 
of the lady. Sixth defendant, though he did not file a written statement, went 
into the witness-box and supported the case of his wife, the first plaintiff, and dis- 
claimed any interest in the money and proclaimed his readiness to consent to a 
decree being passed in favour of the first plaintiff for the sum due. The main 
contest raised by defendants 1 to § who were the contesting defendants centered 
round three questions. The first was that the transaction was a loan and not a 
deposit and consequently its recovery was barred by limitation. The second was 
that the first plaintiff Annapoorani Achi had no right of suit in herself but the 
suit ought to have been brought by the sixth defendant. In support of this plea 
they relied om the rule that a stranger to a contract eould not sue on the contract 
for the benefit secured to that stranger. The third defence related to a question 
of fact namely the guarantee alleged to have been given by tbe first plaintiff i 
Devakottai for repayment of money due by her husband to the first defendant and 
an agreement for adjustment of such borrowings made by her husband from out 
of the Stridhanam amount due to her. Following up this plea it was specifically 
said that a sum of Rs. 4,341 due to the first defendant on a promissory note executed. 
by the husband of Annapoorani Achi had been so adjusted. The other suit, O.S. 
No. 20 of 1952 was instituted by the first defendant in the litigation O.S. No. 7 of 
1952 (Alagappa Chettiar). That suit was laid against sixth defendant in the prior 
litigation that is the husband of Annapoorani Achi as the first defendant, Anna- 
poorani Achi herself as the second detendant, and her adopted son as the third 
defendant. That suit was laid on the promissory note, ibit B-1, dated 14th 
January, 1937, executed by Theivarayan Chettiar, husband of Annapoorani in 
favour of the plaintiff in that suit. The question in issue in that suit was really 
the defence raised by Annapoorani namely that she could not be made liable for 
any part of the sum due on the promissory note of her husband. Both the suits 
were, by consent of parties, tried together and the learned Subordinate Judge came 
to the following conclusions or findings. 

_ According to him the transaction sued upon in O.S. No. 7 of 1952 was a deposit 
and not a loan. Secondly he held that the first suit (O.S. No. 7 of 1952) was not 
barred by limitation. On the plea raised by first defendant in O.S. No. 7 of 1952 
regarding the specific contract of guarantee or adjustment between himself and 
Annapoorani the learned Judge disbelieved the case of the first defendant and held 
there was no such contract or agreement. On the question of giving a decree to 
Annapoorani for the money due to her, the learned Judge held that she had no right 
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of suit as she wasa eas i to the deposit transaction and dismissed the suit. Against 
that decree the second plaintiff in O.S. No. 7 of 1952 has preferred the first mentioned 
appeal, A.S. No. 154 of 1956 in forma pauperis. 

In O.S. No. 20 of 1952 the learned Judge gave a decree for the sum claimed 
against the first defendant alone, namely, the husband of Annapoorani and 
dismissed that suit against Annapoorani Achi and her adopted son (defendants 2 and. 
3). Against the decree dismissing the suit against defendants 2 and 3, the 
plaintiff in that litigation has preferred the second mentioned appeal. 


Mr. Ramamurthy, on behalf of the appellant, in A.S. No. 569 of 1956 did not 
seek to controvert the finding that the transaction with the Palladam Firm, which 
would be the compendious name by which we would refer to it hereafter, was really 
a deposit and not an ordinary loan. We need therefore say no more about it. 
On perusing the records we fully agree that the learned Subordinate Judge was 
right in coming to that conclusion on the materials before him. On this finding 
no question of limitation arises. 

‘The two questions upon which Mr, Ramamurthy centered his attention were: (1) 
a question of fact, the truth of the agreement pleaded in the written statement of 
the first defendant in O.S. No. 7 of 1952 whereby Annapoorani is said to have guran- 
teed repayment of her husband’s borrowings from the first defendant and agreed to 
adjustment of such repayments against the deposit amount due to her. The 
second question is a question of law, namely whether in the circumstances of the case 
(O.S. No. 7 of 1952) Annapoorani Achi had a right of suit and whether the learned 
Subordinate Judge could have granted a decree in her favour or in favour of her son, 
the second defendant for the sum due on the deposit transaction. 


We shall take up the question of fact first [after considering the evidence 
their Lordships concluded]. We are in entire agreement with the learned Sub- 
ordinate Judge on his finding that the agreement in question was not true and 
was really an after-thought and possibly a false plea set up to get over the difficulty 
by having to pay the wife her stridhanam money without being able to set it off 
against the debt due by the husband. 


We now go to the question of law. Mr. Ramamurthy conceded that there was 
no direct authority on the point which he was trying to press on us. He relied on 
the analogy of the rule of law by which a banker who lends money to one of his 
customers is entitled to set off that loan against that customer’s money in his hands on 
another account. That is a special rule applicable to banking law where two 
essential ingredients must co-exist, namely (1) both the funds must belong exclu- 
sively to the same customer and the lending to the customer should have been made 
partly on the strength of the deposit of funds of the customer with the bank. In 
this case that rule cannot be invoked because even treating the first defendant 
{Alagappa Chettiar) as a banker he was fully aware that the money due under the 
deposit arrangement was not money which belonged to Theivarayan Chettiar, the 
husband of Annapoorani. ‘The deposit receipt itself as well as the correspondence 
that passed between Kasinathan Chettiar the father of Annapoorani and the first 
defendant at the time when the deposit was made and shortly before the receipt was 
executed amply show the knowledge of the first defendant of the ownership of the 
money. Certainly it would be too much for counsel to argue that a banker, knowing 
that though the deposit receipt stood in the name of a particular individual, the 
ownership of the money vested in another, could still exercise what Mr. Ramamurthy 
calls the right of adjustment or lien for money due to him from his customer. ‘That 
would be doing violence to equity in this case especially because it was well known 
to people like the first defendant that ladies belonging to the Nattukottai Chettiar 
families usually have Stridhanam funds which are kept by firms having custody of 
them for improvement and the decisions of this Court have even gone to the 
length of holding that such moneys in deposit with Nattukottai Chettiar firms could 
give rise to the relationship of trustee between that firm and the lady who is the 
owner of the money. 


Lastly Mr. Ramamurthy contended that Annapoorani being not a party to the 
contract and being really a third party to the contract this case falls under the 
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ruling in Subbu Chetti w. Arunachalam Chettiar’. That leading case dealt with the 
rights of a beneficiary under a contract to sue for such benefit in his or her own 
name. The headnote to the case reproduces correctly the rule laid down there: 

“Where on a contract between A and B, B agrees to pay a sum of money to C and no more cir- 
cumstances appear, C being a stranger to the contract, cannot sue B for the money, though all the 


parties to the contract are parties to the suit. This is a general rule, though some exceptions to the 
rule arise under the following circumstances.” 


The four exceptions to the rule are thereafter set down which it is not necess 
for our purpose to notice. This is not a case where Annapoorani is trying to 
recover money as though it is a benefit conferred upon her under a contract. Really 
this is a case where the owner of property is seeking to recover that property from 
the person in possession of it. A deposit transaction is really a transaction whereby 
one person keeps in deposit the property or money of another for a consideration 
and it implies a promise to repay whenever called upon. Mr. Ramamurthy at- 
tempted to show by reference to some authorities that in the case of people in whose 
name property is put nominally the law places certain restrictions upon the real 
owner suing for recovery of such property. But it is well known that except in 
the case of some branches of the law like Negotiable Instruments Act or purchases 
in Court sales the law has never frowned upon real owners filing suits in their own 
names for recovery of their property. Deva Rau v. Venkatesa Achariyar®, was a case 
where a suit was laid for recovery of money on a bond. Dujai v. Shiam Lal3, was a 
case where the suit was laid for recovery of money due on a mortgage deed. In 
both these cases though the deed stood in the name of one individual the real owner 
came forward with the suit for recovery of the money and were allowed to sue in 
their own name. It is therefore too late in the day now to say in a deposit transac- 
tion the real owner could not maintain a suit in her own name. Especially so in 
this case where the nominal owner is also made a party to the suit. The presence of 
the maraldar is really unnecessary as even under the decisions of this Court he has no 
more right to receive the money though of course he has some control over the opera- 
tion of the account. ‘That question does not arise here because the account has not 
been operated upon at any time either by Kasinathan or by the husband of Anna- 
poorani. Ever since the date of deposit once in every six months’ interest has been 
cauculated, added up to the principal and the money has always stood to the credit 
of the deposit account without any drawings made therefrom. Mr, Narayanaswami 
Iyer a point that the account books of the Palladam Firm had not been pro- 
duced after 1922. Of course on this circumstance he is entitled to ask us to assume 
that the entry in the account books produced before that date was repeated in the 
subsequent books kept by that firm. That shows that the amount was retained by 
the firm for the purpose of improvement knowing full well that the money belonged 
to Annapoorani Achi as her stridhanam amount. In our opinion the case does not 
fall within the rule of law laid down in Subbu Chetti v. Arunachalam Chettiar! and we 
hold this suit by Annapoorani Achi in the presence of her husband to whose order 
the deposit amount was payable was vald and competent. What surprises us is 
that the learned Subordinate Judge thought of dismissing the suit altogether even 
on his finding that Annapoorani Achi could not maintain it as a plaintiff. He obvi- 
ously overlooked that the only two parties who could have maintained that suit were 
either Annapoorani Achi or her husband and both of them were before the Court. 
But the husband went into the box and deposed on oath that the money did not belong 
to him and that he had no objection to the decree being ed in favour of his wife, 
In these circumstances it should have been clear to the learned Subordinate Judge 
that even though he took the view that the suit could not have been instituted by 
Annapoorani Achi in her own name, the other circumstance, namely, the presence 
of the person who could have instituted the suit as a party defendant, and his willing- 
ness on oath to a decree being passed in favour of his wife which would be sufficient 
discharge in law for the debtor to pay the debt tc the plaintiff presented no obstacle 
to a decree being granted to Annapoorani Achi, 
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The decree of the learned Subordinate Judge dismissing O.S. No. 7 of 1952 is 
therefore clearly wrong. Itis hereby set aside. There will be a decree in that suit in 
the terms of the prayer in paragraph 14 of the plaint. The costs of the plaintiff in 
that suit would be paid by defendants 1 and 2 personally. Costs of the appeal also 
will be similarly paid by respondents 1 and 2. In view of our finding that the case 
set up by first defendant in O.S. No. 7 of 1952 (plaintiff in O.S. No. 20 of 1952) regard- 
ing the arrangement between himself and Annapoorani, which according to him 
amounted to a contract of guarantee and an agreement for adjustment, is not true 
the finding of the learned Subordinate Judge on this point is correct. A.S. No. 569 
of 1956 is dismissed. No costs in this appeal. The Court-fee due on the appeal 
memorandum in A.S. No. 154 of 1956 will be paid by respondents 1 and 2. 


V.S, —— A.S. No. 154 of 1956, allowed. 
A.S. No. 569 of 1956, dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTIcE RAMASWAMI AND MR. JUSTICE ANANTANARAYANAN. 
Dandapani Nadar and others .. Petttioners* 
U 


The State of Madras .. Respondent. 
Criminal Procedure Code (V of 1898) (as amended in 1955), section 173—Applicability and scope—Report 
of Police Officer aang ibition offence—Character of —Section 251-A—If more prejudicial to accused than 
section 252— Madras Prohibition Act (X of 1937), section 48—“‘Complaint” , Meaning if Chaba V—Prohibition 
At complais and self-contained — Vested right of accused to particular procedure. 
The report of a Police Officer investigating a prohibition offence would fall not under section 48 
of the Madras Prohibition Act, but under section 173, Criminal] Procedure Code. 8 


Chapter V of the Madras Prohibition Act is not a self-contained Gode for investigation and final 
action, but is only complementary and supplementary to the Criminal Procedure Code. A Police 
Officer investigating into a prohibition offence does so under the provisions of the Criminal Procedure 
Code supplemented by the special provisions of the Prohibition Act. 

The word “ complaint ” in section 48 of the Prohibition Act would include a report by a Police 
Officer also. The procedure under section 252, Criminal Procedure, Code, cannot be considered to be 
more advantageous to the accused than that presented under section 2 51-A. On the other hand, the 
procedure under section 251-A confers two inestimable advantages on him, namely his being put in 
possession of al] documents and secondly his having to be acquitted if the prosecution is unable to 
prove the case against him, instead of being merely discharged. 

It is well settled that an accused person has no vested right in any course of procedure. 

Hanumantha Rao v. State of Andhra Pradesh, To S.C.J. 129 : (1958) M.L.J. (Cr.) 117 : (1958) 

1 M.L.J. (S.C.) 56 : (1958) 1 An. W.R. (S.U.) 56 : (1958) S.O.R. 396 ; Vesraraghavulu v. The & i 
(1958) 1 Andh. W.R. 175 : (1958) M.L.J. (Crl.) 192 : LLL.R. Gees) A.P. 143, relied on. 

Papadai, In re, (1957) 1 M.L.J. 41 : I.L.R. (1957) Mad. 475, referred to. 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgments of the Courts of the District Magis- 
trate (Judicial), South Arcot at Cuddalore, and District Magistrate (Judicial), 
Thanjavur at Kumbakonam, dated 11th April 1959, 4th April 1959, 22nd April, 
1959 and 28th April 1959, and passed respectively in Criminal Appeal Nos. 15, 
114, 113, 127 and 128 of 1959 (Calendar Cases Nos. 634 and 635 of 1959 on the file 
of the Court of the Sub-Magistrate, Cuddalore ; Calendar Case No. 197 of 1959 
on the file of the Court of the Sub-Magistrate, Porto Novo; and Calendar 
Cases Nos. 125 and 129 of 1959 on the file of the Court of the Sub-Magistrate, 
Tiruvaiyaru. 

G. Gopalaswami and V. Gopinathan, for Petitioner. 

The Public Prosecutor (P. S. Kailasam), for State. 

When the petitions came on for hearing before him the following Order of 
Reference to a Bench was made by 

Somasundaram, 7.—This is a Revision against the conviction of the petitioner for 
an offence under section 4 (1) (b) of the Madras Prohibition Act, that is, for manu- 
facturing liquor or any intoxicating drug. The Police Officer on receipt of infor- 
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mation that some persons are distilling illicit liquor at Vennar Padugai went with 
two Head Constables and three Constables for a raid. According to the case of the 
prosecution he saw accused 1 and 2 together distilling arrack in a still. Accused 1 
was said to have been kindling the fire in the oven and accused 2 changing water 
in the pot. ‘The Police Officer arrested both accused 1 and 2. Then the Officer 
put out the fire at the oven, dismantled the still, recovered the boiler pot, M.O.1 
which contained two gallons of boiling wash, the mud perforated pot, M.O. 2, 
stane rests, M.O. 3 series, the receiver chatti, M.O. 4, the mud condenser pot, 
M.O. 5 and the burnt firewood pieces, M.O. 8 series. Then after taking a sample 
of the wash from M.O. 1 he destroyed the remaining wash and then after further 
investigation charge-sheeted the petitioner, 


The charge-sheet was laid under section 173, Criminal Procedure Code, 
Under the provisions of the Criminal Procedure Code, that is, under the provisions 
of section 170, Criminal Procedure Code, when the Police Officer forwards the accu- 
sed person to a Magistrate, or takes security for his appearance before such Magise 
trate, he is to send the material objects which he has seized to the Magistrate in 
the form prescribed for the same, Normally he should also send the wash which 
he recovered, to the Magistrate. But under the provisions of section 32 of the 
Madras Prohibition Act, as amended, where toddy or wash or sonti soru is seized, 
it is enough if a sample alone is sent to the Magistrate, the Police Officer may des» 
troy, or cause to be destroyed on the spot, the wash, toddy or sonti soru seized by 
him. ‘This is a special power which is derived under the provisions of the Madras 
Prohibition Act. 

On account of the Police Officr acting under the provisions of this section of 
the Madras Prohibition Act, it is contended by Mr. Srinivasagopalan that the 
Police Officer really followed the procedure prescribed under the Madras Prohibi- 
tion Act, and therefore what he filed in this case is not charge-sheet but must be 
considered as a report under section 48, in which case the provisions of section 
252, Criminal Procedure Code, will apply. Ramaswami Gounder, J. and myself 
held in Pavadat, In re}, that it is open to the Police Officer to investigate into an 
offence under the Prohibition Act either in accordance with the provisions of 
Chapter XIV of Criminal Procedure Code or according to Chapter V of the Pro- 
hibition Act. If he follows the former, that is, if he investigates according to the 
provisions of the Criminal Procedure Code, then the report that he files in Court 
will be one under section 173, Criminal Procedure Code ; section 251-A of the 
Criminal Procedure Code will then apply. But if he follows the procedure pres- 
cribed under Chapter V of the Prohibition Act, then notwithstanding his calling 
it a report, it will be a report under section 48. That means it will be on a par 
with a complaint filed by a Prohibition Officer, who investigates into the offence. 
That means the provisions of section 252, Criminal Procedure Code, will apply. 
Many of the provisions of the Madras Prohibition Act, with regard to the investi- 
gation of offences under that Act, which may be done either by the Collector or 
by a Police Officer or by a Prohibition Officer or even by a person authorised by 
the Government or by the Collector, are similar to the provisions of the Criminal 
Procedure Code and the differences are only a few. As for instance in the case 
of recovery of wash, whoever investigates into prohibition offences, either a Police 
Officer or any other person, he can destroy the wash after taking a sample. But 
I do not think such a thing can happen if he follows the procedure prescribed under 
the Criminal Procedure Code. There are some other provisions as well in the 
Prohibition Act, which differ from the provisions of the Criminal Procedure Code. 
For instance a Police Officer can compel the accused to go to a doctor. Under 
section 41-A of the Prohibition Act any Officer including a Police Officer may 
produce such a person before any medical officer authorized by the State Govern- 
ment for examination, and if the person refused to undergo a medical examination 
a penalty is prescribed for the same. There is no similar provision in the Criminal 
Procedure Code, It is, therefore, obvious that for the investigation of offences 
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„under the Prohibition Act certain special powers have been given to the Officer 
investigating those offences, whether they are Police Officers, or other Officers, 
which powers are not given to the Police Officer when they investigate under the 
Criminal Procedure Code. It is, therefore, contended that any Police Officer who 
exercises the powers conferred under the Prohibition Act must be deemed to have 
followed the procedure prescribed under the Madras Prohibition Act, and therefore 
the report that he files must be treated as one under section 48 and not one under 
section 173, Criminal Procedure Code. This is a question which will frequently 
arise in prohibition cases. In my opinion, it is a question of importance as to whe- 
ther in such cases the report filed is one under section 173 of the Criminal Procedure 
Code or whether it is a report under section 48 of the Madras Prohibition Act. It 
is better that the question is decided authoritatively by Bench of this Court. 


I, therefore, direct the papers to be placed before My Lord The Chief Justice 
for orders as to posting before a Bench. 


‘(In pursuance of the above Order of Reference to a Bench, the case came 
on for hearing before Ramaswami and Anantanarayanan, F7.). 


G. Gopalaswami and V. Gopfinathan, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), for State. 


The opinion of the Court was delivered by 

Ramaswami, 7.—These Revisions have been posted before this Criminal Bench 
under the directions of the learned Chief Justice on a reference made by 
Somasundaram, J., before whom these revisions came in the first instance. 


The facts are: the Revision is against the conviction of the petitioner for an 
offence under section 4 (1) (b) of the Madras Prohibition Act, that is, for manu- 
facturing liquor or any intoxicating drug. The Police Officer on receipt of informa~ 
tion that some persons are distilling illicit liquor at Vennar Padugai, went with 
two Head Constables and three Constables for a raid. According to the prosecu- 
tion case, accused 1 and 2 together were distilling arrack in a still. Accused 1 
was said to have been kindling the fire in the oven and accused 2 changing water 
in the pot. The Police Officer arrested both accused 1 and 2. Then he put out 
the fire at the oven, dismantled the still, recovered the boiler pot, M.O. 1, which 
contained two gallons of boiling wash, the mud perforated pot, M.O. 2, stone rests 
M.O. 3 series, the receiver chatti, M.O. 4, the mud condenser pot M.O. 5, and the 
burnt firewood pieces, M.O. 8 series. Then after taking a sample of the wash 
from M.O. 1 he destroyed the remaining wash under the powers conferred on him 
and then after further investigation charge-sheeted the petitioner (accused 2). 


The point taken before Somasundaram, F., and ourselves is that inasmuch as 
the Police Investigating Officer has exercised the powers conferred under section 32 
of the Madras Prohibition Act, he must be deemed to have investigated offence 
under Chapter V of the Prohibition Act and not under Chapter XIV of the Cri- 
minal Procedure Code. This is rested on the decision of this Court in Pavadai, in 
rel, that a Police Officer investigating a prohibition offence can investigate either 
in accordance with the provisions of Chapter XIV of the Criminal Procedure Code 
or according to Chapter V of the Prohibition Act ; but not under both. In the event 
of his investigating under the provisions of the Prohibition Act, he must send only a 
report under section 48 of the Prohibition Act and cannot file a charge-sheet. ‘The Magis- 
trate has thereupon to enquire into the matter under the provisions of section 252 
and not under section 251-A of the Criminal Procedure Code. The procedure 
under section 252 emanates on a report and the procedure under section 251-A 
emanates on a complaint. The report under section 48 of the Prohibition Act 
and the police report (charge-sheet) under section 173 of the Criminal Procedure 
Code, are mutually exclusive. Therefore, when in regard to a report under sec- 
tion 48 of the Prohibition Act the enquiry is conducted under section 251-A of the 
Criminal Procedure Code, material prejudice is caused to the accused. The trial 
a ey) = = { 
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of an accused under a less advantageous procedure deprives him of a vested right 
and offends Article 20 of the Constitution. 


We shall examine the four points involved in this contention : 


(1) Is Chapter V of the Prohibition Act a self-contained code for investiga- 
tion and final action to be taken ; or is it only complementary and supplementary 
to the Criminal Procedure Code conferring additional power upon the Police 
Officer investigating into the special offences and for promoting the efficiency of 
investigation thereof such additional powers are conferred ? 


(2) Whether the report of the Police Officer or Prohibition Officer to give 
jurisdiction to a competent Magistrate is covered by the police report contem- 
plated under section 173 of -the Criminal Procedure Code? In this connection 
emphasis is placed upon the words in section 48 of the Prohibition Act : 

Upon receipt ofsuch report the M wistrate shall inquire into such offence and try the person 
actised « thereof in like manner as if complaint had been made before him as prescribed in the Code of 
Criminal Procedure, 1898. 

(3) Is the procedure under section 252 more advantageous to the accused 
than the procedure under section 251-A of the Criminal Procedure Code ? 


K? Has the accused any vested right in any particular procedure ? 
We shall deal with these points seriatim. 


Point 1.—On a careful consideration of the relevant sections of the Criminal Pro- 
cedure Code and the Prohibition Act, we have no doubt in.our minds that Chapter 
V of the Prohibition Act is only conplementary and supplementary to the provisions 
of the Criminal Procedure Code in Chapter XIV. Chapter V of the Prohibition 
Act has been enacted because the investigating agency can consist of two distinct 
agencies, viz., the police agency of the revenue and excise agency. It is only recently 
that the separate prohibition agency has been abolished and investigation has been 
entrusted in the police. The prohibition agency cannot be made into a police 
agency under the provisions of the Criminal Procedure Code. The Criminal 
Procedure Code contemplates only Investigating Police Officers and Station-house 
Officers. So, a non-police Prohibition Officer can investigate only under the Prohibi- 
tion Act. But the converse is not true. When a Police Officer investigates, he 
investigates only under the provisions of the Criminal Procedure Code. But inas- 
much as these special offences pose special problems, additional powers are conferred 
under the Prohibition Act. Two instances are sufficient. One is where the Police 
Officer under the provisions of the Prohibition Act can compel the accused to go to 
a doctor and if he refused to undergo medical examination, a penalty is prescribed 
for the same. There is no similar provision in the Criminal Procedure Code. 
Secondly, under the section 32 of the Prohibition Act, as amended where toddy 
or wash or sonti soru is seized, it is enough if a sample alone is sent to the Magistrate 
and. the Police Officer may destroy or cause to be destroyed on the spot the wash, 
toddy or sonti soru seized by him. There is no corresponding provision in the 
Criminal Procedure Code, because the Criminal Procedure Code covers all crimes 
and is not intended to meet special problems arising under the Prohibition Act. 
This position is provided for by section 1 (2) of the Criminal Procedure Code 
which states : 

aerate in the absence of any specific provision to the contrary, nothing herein contained shall 


affect any special or local law nowin force,or any special jurisdiction or power conferred, or any 
special form of procedure prescribed, by any other law for the time being in force........ i 


Therefore, a Police Officer investigating into a prohibition offence does so 


under the provisions of the Criminal Procedure Code, supplemented by the special 
provisions of the Prohibition Act. 


Point 2.—The word ‘complaint’ in section 48 of the Madras Prohibition 
Act is wider than the word ‘ complaint’ as defined in section 4 (A) of the Criminal 
Procedure Code. Section 48 of the Prohibition Act refers to both the Police and 
Prohibition Officers. It is only a Police Officer who can file a report under section 


173 of the Criminal Procedure Gode, A Prohibition Officer is not empowered to 
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investigate under Chapter XIV of the Criminal Procedure Code and as such he 
cannot file a report under section 173. Hence, the word ‘complaint is intended 
to cover both the police report and the report of the Prohibition Officer. The word. 
‘complaint ’ in section 4 (A) of the Criminal Procedure Code means the allegations 
made by any person to any Magistrate with a view to his taking action under the 
Code. The definition specifically excludes the report of a Police Officer. This 
specific exclusion supports the view that normally the word ‘complaint’ includes the 
allegations made by all persons to a Magistrate with a view to his taking action. 
The word ‘complaint’ in section 48 of the Prohibition Act is wider and should be 
construed in a general sense and the restricted definition given in the Criminal 
Procedure Code should not be made applicable. On this construction the word ° 
aoe > in section 48 of the Prohib; tion Act will include a report by a Police 
cer also. 


Point 3,—Inasmuch as the amendments to the Criminal Procedure Code have 
been made only in 1955, we must guard ourselves against ex cathedra pronounce- 
ments, whether the procedure under section 252 is more advantageous to the accused 
than the procedure under section 251-A of the Criminal Procedure Code. On this 
point we have two reported decisions, viz., Hanumantha Rao v. State of Andhra Pradesh? 
and Veeraraghavulu v, The State?. In the former case their Lordships of the Supreme 
Court considered the constitutionality of the provisions of sections 207 and 207-A 
of the Criminal Procedure Code and made the following observations : 


Asindicated above, thereisno doubt that there are material differences in the two procedures relat- 
ing to commitment according as the case has been investigated by a competent Police Officer who has 
submitted a charge-sheet and a report under section 173 of the Code, or, a compe.ent Magistrate has 
taken cognizance ofan offenceonacomplaint. In the latter case, the procedure before the committin 
Magistrate is more elaborate. Butisit always to the advantage of an accused person that there should 
be an elaborate procedure before such a Magistrate and nota summary one. Itis the avowed policy of 
the Legislature and there can be no doubt that it isin the general interest of administration of justice, 
that crimes should be investigated and criminals brought to justice as expeditiously as circumstances of 
the case would permit. That must also bein the interest ofan accused person himself ifhe claims not to 
be aed of any offence. Generally speaking, therefore, only a real offender would be interested in 
prolonging the inquiry or trial so as to postpone the day of ju t. Ifa person has been falsely or 
wrongly accused of an offence, itis in his interest that he should get himself declared innocent by a com- 
petent Gout as early as possible. In view of these considerations, there cannot be the least doubt that 
the Legislature has been well advised to amend the procedure relating to commitment proceedings in 
cases which have been investigated by a competent Police Officer. The Legislature has rightly retained 
the old elaborate procedure only in those cases which have not been investigated by such a Public 
Officer, or, after investigation, have been declared not to be fit to be proceeded with in public interest. 


In the latter case which was decided by a Bench of the Andhra Pradesh High 
Court (Subba Rao , C.F. and Bast Reddy, J.) the facts were: In Criminal Miscellaneous 
Petitions Nos. 898 and goo of 1956, the petitioner sought the quashing of the charges 
framed by the Magistrate for offences under section 409, Indian Penal Code. In 
Criminal Miscellaneous Petition No. 891 of 1956 the petitioner prayed that the 
charges framed against them under section 4 (1) (6) of the Madras Prohibition 
Act, be quashed. In Criminal Miscellaneous Petition No. g11 of 1956, in which 
a police charge-sheet had been filed for an offence under section 324, Indian Penal 
Code, the petitioner asked for a direction to the lower Court not to follow the pro- 
cedure under section 251-A but to follow the procedure prescribed by sections 252 
to 258, Criminal Procedure Code. It was contended for the petitioners that the 
provisions of section 251-A are violative of the fundamental right enshrined in Article 
14 of the Constitution of India in that they discriminate between accused persons 
proceeded against on police reports and those proceeded against on complaints ; 
and it was said that the new procedure as compared with the old, was disadvanta- 
geous and prejudicial, to the accused and therefore, discriminatory. Sections 252 
and 251-A were inserted in the Code of Criminal Procedure by the Amendment 
Act XXVI of 1955. Prior to that, there was a uniform procedure in respect of 
the trial of all warrant-cases by Magistrates, whether such cases were instituted on 
police reports or on complaints. Section 251-A, however, introduced a change up to 
‘ 

I. (1953) ark 129: (1958) M L.J. (Or) 117: 2. (1958) M.L.J. (Grl.) 192: (1958) 1 Andh, 
(1953) « M.L.J. (5.G.) 56 : (1958) §.C.R. 396. W.R. 175+: LL-R. (1958) A.P. 143. 








ij DANDAPANI NADAR 8. STATE OF MADRAS (Ramaswami, Ž.). 439 


the point of framing of the charge with regard to the trial of warrant-cases instituted 
on police reports. It may be noted that, after the framing of the charge, there is 
virtually no difference between the two kinds of procedure. 


The argument advanced by the learned Advocates before the Andhra Pradesh 
High Court was that the new procedure worked to the detriment of an accused 
roceeded against on a police c e-sheet, as his right to get a discharge is nulli- 
fied by the non-examination of witnesses and by the Magistrate acting solely on 
the documents furnished by the police. There was a right to cross-examine wit- 
nesses before the charge which was now taken away, as no witnesses are examined 
at that stage. It was further contended that under the old procedure a Magistrate 
could discharge an accused qn two grounds, namely, under section 253 (1), if he 
found that no case against the accused had been made out which, if unrebutted, 
would warrant his conviction, and under sub-section (2) of section 253 where at 
any previous stage of the case the Magistrate considered the charge to be groundless, 
whereas under the new procedure under section 251-A (2) an accused shall be dis- 
charged only if the Magistrate considers the charge to be groundless. Another 
prejudicial feature of the new procedure urged was that under it the Magistrate is 
empowered to treat statements falling within the mischief of section 162, as evidence 


and act upon them for the purpose of framing a charge against the accused. Lastly, 
it was contended that police reports are placed on a higher pedestal and are accord- 
ed greater sanctity than complaints filed by public officials acting under the powers 
conferred on them by the various Central and State enactments. The Bench 
held that there was no foundation for holding that the procedure under section 
251-A works to the disadvantage of the accused. 


Bast Reddy, J., in this connection made the following apposite observations 
which are worth repeating (at page 147): 


That there are certain differences in the two kinds of procedure cannot be gainsaid, butitis a moot 
point whether the new procedure works to the disadvantage ofan accused person...... itisnoteworthy 
that, after the framing of the charge, there is practically no difference between the new and the old 

rocedures. From that stage, all the rights and privileges which an accused enjoyed are left intact. 
His right to cross-examine and to further cross-examine witnesses is left unaffected ; his right to 
adduce defence evidence is left untouched. 


* * * * W * 


The police are the guardians of the peace. Prevention and detection of crime and the mainte- 
uance of law and order are their primary duties. They are specially trained for that purpose. Th 
have the necessary machinery forit. They are expected to investigate into offences impartially with 
the sole aim of bringing offenders to justice. They would not be interested in putting up false or 
frivolous cases. Not so, a private complainant ; oblique motives and private vendetta may induce him 
to set the criminal law in motion. 


Similarly complaints filed by public officials under various special laws are not on a par with police 
reports since such complaints are not based on through investigation as is contemplated by Chay ter 
XIV of the Criminal Procedure Gode, nor are the powers and duties of such public officials identical 
with those of Police Officers. 


In the one category of cases there is a preliminary investigation by a responsible Police Officer and 
the material abad by him would provide a prima facie sound basis for the framing of a charge, In 
the other class of cases there is no such previous investigation. The Magistrate does not have before 
him the statements of witnesses or the documents on which the prosecution may rely. Therefore, the 
Legislature has thought it desirable that, in cases instituted on complaints, the evidence of prosecu- 
tion witnesses should be recorded before the charge could be fram . In cases instituted on police 
reports, however, for the limited purpose of framing the charge, the Legislature has thought fit to autho- 
rise the Magistrate to act on the documents furnished by the investigating police, and the examination 
of witnesses at that stage is dune away with. The interests of the accused are safeguarded by the insis- 
tence on the supply of these documents free of cost. In practice, no hardship would be caused to an 
accused person. In the trial ofa warrant case, the proceedings up to ee eres the 
nature of a preliminary bout and the real fight starts only with the framing of a charge. Even under 
the old procedure, witnesses were seldom cross-examined before charge, and even if they were, cross- 
examination at that stage was cursory. The alleged prejudice would, thercfire, appear to be more 


imaginary than real. 


+ * * 2 a + 
.. . Far-reaching changes were introduced by the Amendment Act of 1955) with the 
avowed object of eliminating delays in the disposal of criminal cases without interfering with the 
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right of the accused to afairand impartial trial. Thishas been donein the nS interests of Justice, 
and the interests of justice require as much that the guilty should be punished as that the innocent 
should be absolved. 


Delay in the disposal of criminal cases tends to defeat justice. From the point of view of the 
prosecution,’ lapse of time is likely to dim the oe witnesses and, under the stress of cross-exa- 
mination, they are liable to make serious mistakes while giving evidence. It is a matter of common 
knowledge that, in the vast majority of criminal cases, persons who figure as witnesses are ignorant and 
uneducated village folk. Further, delay would give unscrupulous persons scope for tampering with 
Witnesses. From the point of view of the accused, delay would give opportunities for private persons 
interested in the prosecution to coach up and tutor witnesses with a view to blacken the case against the 

. Aninnocent person would not beinterested in prolonging a case which would entail unneces- 
sary trouble and expenses. He would like to get rid of the case as quickly as possible. From the stand- 
point of an innocent accused, an acquittal is a much more satisfactory way of indicating his innocence 
than a discharge. Only a guilty man would like to prolong a case in the hope of putting off the evil 
day, and to gain time for gaining over witnesses, if possible. 

The Constitution is intended to be a shield for the innocent and the wronged ; it is not a protect- 
ing screen for the criminal and the wrong-doer. 

Wigmore : Hiding place of crime: - 

The underlying purpose of the impugned section is to ensure y disposal of warrant-cases 
instituted on police rts without in any way prejudicing the a .-In fact a speedy trialin a 
criminal caseis Seder safeguard for the protection of the accused contained in the Sixth Amend- 
ment of the American Constitution—See: discussion in Douglas, J. (Supreme Court, U.S.A.) 
Erom Marshall to Mukherjee at pages 294 to 295. 

Tagore Law Lectures —These observations repel the self-same arguments 
advanced before us for showing that the procedure under section 251-A is more 
advantageous to the accused. On the other hand, we are, as at present advised, 
definitely of the view that the procedure under section 251-A confers two inesti- 
mable advantages on him, viz., his being putin possession of all documents giving 
him a complete picture of the case against him before he embarks upon the task 
of meeting it (or as the Law Commission, Fourteenth Report, page 751 puts it) : 

tso that the accused might know at the outset the nature and volume of the evidence against him.” 
and secondly, his having to be acquitted if the prosecution is unable to prove the 
case against him and which once again means that unlike a discharge it cannot be 
comparatively easily interfered with, because an appeal against an acquittal is 
only to the High Court and the long line of case-law has laid down that it is only 
for substantial and compelling reasons that an acquittal can be interfered with. 

Point 4.—It is well-settled in England, United States of America and. India, 
that the accused has no vested right in any course of procedure. 

Maxwell on the Interpretation of Statutes, Tenth Edition, page 225 : 


“ No person has a vested right in any course of procedure. Méellish, L.J., Republic eof Costa Rica v. 
Erlanger!. He has only the right of prosecution or defence in the manner prescribed for the time 
being, by or for the Court in which he sues, and, ifan Act of Parliament alters that mode of procedure, 
he has no other right than to proceed according to the altered mode.” 


(See Judgments of Wilde B., Wright v. Hale*, and of Lord Wensleydale. The 
Attorney-General v. Sillem and others®, and James L.J., in Warner v. Murdoch4.) 
Craies on Statute Law, fifth edition, at page 370 : 
Oe oa Suse wo aris there is no vested right in procedure............ a 
Beals Cardinal Rules of Legal Interpretation, Third Edition, page 477, contains 
similar observations. i 
McCaffrey’s Statutory Construction, page 143: 
“Itis competent for the legislature at any time to change the remedy or mode of procedure for 
enforcing or protecting rights........ a 
Basu’s Commentaries on the Constitution of India, Second Edition, at page 144, 
dealing with the scope of clause (1) of Article 20, states : 


>» 
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“Secondly, it would seem that the above prohibition would not prevent the Legislature from 
altering matters of procedure, which do not make an act which was not an offence to be an offence. 
Similarly, a change in the rules of evidence made after the commission of an offence would not offend 
against this prohibition, for such a change would not create a new evidence.” 


A. S. Chaudri’s Constitutional Rights and Limitations, Volume I, at page 705: 


* A trial under a procedure different from what obtained at the time of the commission of the 
offence or by a Court different from that which had competence at the time, cannot be held to be 
unconstitutional under Article 20 t - An act which merely relates to procedure and evidence would 
not come within the inhibition of Article 20 (1). (See Shiv Bahadur Singh v. State of V.P.1, holding 
that a person accused of an offence has no fundamental a to trial by a particular Court or by a 
particular proceedure, except in so far as any constitutional objection by way of discremination or 
the violation of any other fundamental right may be involved, and also Public Prosecutor v. Apappa 
Pillat*.) (Cf. Cooley on Constitutional Limitations, Seventh Edition, page 381). The test is whether 
the changes deprive the defendants of any of those substantial protections with which the existing 
_law surrounds the person accused of crime; Thompson v. Missouri’; Thompson Utah‘. 


There are similar observations in the exhaustive A.I.R. commentaries on the 
Constitution of India, Volume I, at page 484. 


Sri N. R. Ragavachariar sums up the whole position in his Constitution of India, 
at page 92 as follows :— 

“ While a statute merely regulating procedure and leaving untouched all the substantial protee- 
tion with which existing law surrounds a person accused of crimeis not within the constitutional 
inhibition of ex post facto laws, a statute is void, and ineffective as relating to previous offences, if it 
takes from the accused a substantial right given to him by the law in force at the time to which 
his guilt relates, even though in a general sense it may be said to regulate procedure.” (See 
Winstan v. State.) 

__ See also discussion at page 459 and following of Aggarwalla Fundamental 
Rights and Constitutional Remedies. erefore, neither Article 14 nor Article 20 of the 
Constitution can be invoked. 


We answer the point raised by Somasundaram, F., as follows :—The report of 
a Police Officer investigating a prohibition offence will fall not under section 48 
of the Madras Prohibition Act but under section 173, Criminal Procedure Code. 


We acknowledge our indebtedness to Messrs. Gopalaswami and the learned 
Public Prosecutor for their able expositions which materially assisted us. 
P.R.N. ——— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 


J. P. Hanumantha Rao .. Petitioner * 
v. 


N. Anantarama Iyer .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949) and rule 12 (3) of the Rules made under the 
Act—Appleation to set aside ex-parte judgment made in appeal—Application dismissed for default—Application 
Jor the restoration of the application dismiseed for dafauli—Not maintainable—Act (XVII of 1960)—Actions 
or proceedings ing at the commencement of the Act—Applicabilityp—Scope of. 


Rule 12 (3), of the Rules under the Buildings Rent Control Act, 1949, provides for an applica- 
tion enabling a tenant or a landlord to obtain cancellation of an ex parte order. An order of dismissal 
of an application or any other proceeding for default of appearance of the applicant or the person who 
commenced the dace (er cannot appropriately be described as an ex parte order against the applicant. 


It is only in a case where relief is sought in an application, suit or other proceeding against a 
person, and that person fails, to appear to show cause why the relief prayed for should not be granted 





1. (1953) S.C.J. 563: 1953 S.C.R. 1188: D ae 171 U.S. 380. 
A.I.R. 1953 S.G. 394. 4. (1898) 170 U.S. 343. 
2. (1953)1 M.L.J. 157: A.LLR. 1953 Mad. 5. 118 A.L.R. 719. 
337; 339. 
* G.R.P. No. 41 of 1960 1gth September, 1961 
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the Court or Tribunal declares him ex parte and thereafer proceeds to deal with the matter on its 
merits. A suitor who has moved a Court or Tribunal to obtain redress is not set ex parte when he 
fails to appear on the date of hearing but his application or action is dismissed summarily for default 
of prosecution, while an e parte order 1s always a decision on the merits of the case, a dismissal for 
default is never such a decison. In the former case the matter is heard though in the absence of 
one of the parties, while in the latter case the matter is not heard at all. The application for restora- 
tion of his application dismissed for default is not sustainable under rule 12 (3). 


The application was wholly incompetent and unsustainable under the law as it then stood. It 
cannot therefore be said that it was an application made or a proceeding commenced under any provi- 
sion of the repealed Act or the Rules framed thereunder and which could be dealt with under Act 
XVIII of 1960). : 

There is no specific provision in Madras Act (XVIII of 1960) applying it to all proceedings pend- 
ing at the commencement of the Act. The general rule is that rights of parties in a pending action 
are governed by the law obtaining at the time of the commencement of the action. Statutes which 
comeinto force during the pendency of an action relating to substantive rights of ee as opposed 
to procedural rights, cannot govern such actions unless the Legislature has expressed a contrary nten- 
tion, explicitly or by necessary implication. The provisions of Madras Act (XVIII of 1960) do not 
warrant the view that the Act is necessarily intended to govern all pending actions or proceedings at 
the commencement of the Act. 


Decision in O.R.P. No. 431 of 1959, approved. 


Petition under section 12-B of the Madras Buildings (Lease and Rent Control) 
Act praying the High Court to revise the Order of the Court of Small Causes at 
Madras, dated 12th December, 1959 and made in M. P. No. 2597 of 1959 in H. R.A. 
No. 272 of 1959. i 


P. S. Balakrishna Ayyar and P. S. Ramachandran, for Petitioner. 
A. Subramania Ayyar, for Respondent. 


The Judgment of the Court was delivered by 


Fagadisan, F.—The petitioner is the owner of a premises in Madras, and the res- 
pondent is his tenant in that premises. The respondent filed an application before 
the Rent Controller under the Madras Buildings (Lease and Rent Control) Act of 
1949 seeking to have fair rent fixed for the said premises. After an enquiry into the 
matter the Controller fixed the fair rent in a certain amount. ‘The petitioner je- 
ved by the said decision filed an appeal, H.R.A. No. 272 of 1959 on the file of the 
Court of Small Causes, Madras. The respondent was duly served with notice of 
appeal and the appeal was posted for final hearing on 3rd November, 1959. The res- 
pondent failed to appear on that date before the appellate authority with the 
consequence that he was declared ex parte, and the appeal was allowed. On the next 
day, 4th November, 1959 the respondent filed an application, M.P. No. 2321 of 1959 
before the appellate authority, the .Court of Small Causes at Madras, for setting aside 
the ex parte judgment in the appeal, H.R.A. No.272 of 1959. Notice of this application 
was ordered to the petitioner, and the application stood posted for disposal on 5th 
December, 1959. ‘The respondent failed to take steps to prosecute the application 
and the result was that M.P. No. 2321 of 1959 stood dismissed for default. The 
respondent next filed an application, M.P. No. 2597 of 1959 in the Court of Small 
Causes praying for restoration of the petition, M.P. No. 2321 of 1959 which was dis- 
missed for default on 5th December, 1959. The petitioner was not served with notice 
of this application. On 12th December, 1959 the Court of Small Causes ordered 
M.P. No. 2321 of 1959 to be restored to the file of the Court. The petitioner has 
preferred this Civil Revision Petition against the order of the Court of Small 
Causes in M.P. No. 25970f 1959. 


It is certainly extraordinary that the learned Judge of the Court of Small Causes 
should have granted relief to the respondent without notice to the petitioner. The 
learned Judge acted quite illegally and failed: to discharge his duties properly. The 
order of the Court below in M.P. No. 2597 of 1959 deserves to be set aside on this one 
ground alone, namely, that the petitioner was not heard in the matter. 


Learned counsel for the petitioner contends that M.P. No. 2597 of 1959 is not 
maintainable under the Rules framed in pursuance of the rule making power under 
the Madras Buildings (Lease and Rent Control) Act of 1949. The only rule invoked 
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by the respondent in support of the maintainability of the application is rule 12 (3), 
which is as follows : 


order as provided in rule 18 apply to the appellate authority ee the order was passed for an 
order to set it aside ; and if he satisfies the appellate authority that the summons was not duly served 
or that he was prevented py any sufficient cause from appearing when the appeal was called on for 
hearing, the appellate authority shall make an order setting aside the order passed against the tenant 
or landlord, as the case may be, (upon such terms as to costs, payment into Court or otherwise as the 
appellate authority thinks fit) and shall appoint a day for proceeding with the appeal. 


Provided that no order shall be set aside on any such application as aforesaid unless notice thereon 
has been served on the opposite party.” 


This rule provides for an application enabling a tenant or a landlord to obtain 
cancellation of ‘ an ex parte order’. An order of dismissal of an application or any 
other proceeding for default of appearance of the applicant or the person who com- 
menced the proceeding cannot appropriately be described as an ex parte order against 
the applicant or the individual. It is only in a case where relief is sought in an 


he fails to appear on the date of hearing, but his application or action is dismissed 
summarily for default of prosecution, while an ex parte order is always a decision on 
the merits of the case, a dismissal for default is never such a decision. In the former 
case the matter is heard though in the absence of one of the parties, while in the latter 
case the matter is not heard at all. Weare clearly of opinion that the respondent’s 


application in the Court below, M.P. No. 2597 of 1959, is not sustainable under 
rule 12 (3). 


In G.R.P. No. 431 of 1959, Ramachandra Iyer, J., as he then was, considered the 
applicability of rule 9 of the Rules under the Madras Buildings (Lease and Rent 
Control) Act for restoration of an application for eviction, which was dismissed for 
default. Rule g (3) is word for word the same as rule 12 (3). The léarned Judge 
held that the distinction between ex parte orders and orders for dismissal for default 
is well recognised, and that the phraseology of rule g (3) cannot permit the filing of 
an application for restoration of petitions dismissed for default. We express our 
respectful concurrence with the judgment of the learned Judge. 


Learned counsel for the respondent, however, maintained that Madras Act 
XVIII of 1960 which came into the statute book on 30th September, 1960 governed 
the present proceedings by reason of the pendency of this Civil Revision Petition at 
the time when the enactment came into force. Our attention is also drawn to the 
fact that Rules framed under this Act, Madras Act XVIII of 1960, specifically pro- 
vide for the filing of an application to set aside orders of dismissal for default. 

Section 35 of Madras Act XVIII of 1960 is in these terms : 

“ (1) The Madras Buildings (Lease and Rent Control) Act, 1949, is hereby repealed. 
(2) Notwithstanding the repeal of the said Act by sub-section (1)— 


made, issued, passed, taken or done by the appropriate authority under the corresponding provision 
of this Act and shall have effect accordingly. a ae 


of this Act.” 


Neither the provisions of sub-section (2) (a) or (2) (b) can help the respondent to 
contend that the application filed by him in the Court below should now be deemed 
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to be an application competently laid under the Rules as they now stand. It must be 
remembered that the application filed by the respondent was wholly incompetent 
and unsustainable under the law as it then stood. It cannot therefore be said that 
it was an application made or a proceeding commenced under any provision of the 
repealed Act or the Rules framed thereunder. 


There is no specific provision in Madras Act XVIII of 1960 applying it to all 
proceedings pending at the commencement of the Act. The general rule is that 
rights of parties in a pending action are governed by the law obtaining at the time of 
the commencement of the action. Statutes which come into force during the pen- 
dency of an action relating to substantive rights of the parties, as opposed to proce- 
dural rights, cannot govern such actions unless the Legislature has expressed a 
contrary intention explicitly or by necessary implication. In Vedavallt Narasayya v. 
Magamma and four others! Benson and Bashyam Ayyangar, JJ., held as follows ; 

“ Itis a general rule that when the Legislature alters the rights of parties by taking away or con- 
brie ined right of action its enactments, unless in express terms they apply to pending actions do not 

ec e 
Maxwell on Interpretation of Statutes, roth edition sets out the rule thus (at page 
221) : 

‘c In general when the law is altered during the pendency of an action, the rights of the parties 
are decided according to the law as it existed when the action was begun unless the new statute show 
A clear intention to vary such rights.” 

Craies in his Statutes, 5th edition, sets out the rule thus at page 369 : 


“ And in the absence of anything in an Act to show that it is to have a retrospective operation 
it cannot be so construed as to have the effect of altering the law applicable to a claim in litigation at 
the time when the Act is passed and so far as regards repealing Acts this rule is clearly recognised by 
section 38 (2) of the Interpretation Act, 1889. Where however the necegsary intendment of an Act 
is to affect pending causes of action, the Court will give effect to the intention of the Legislature even 
though there is no express reference to pending actions.” 

We find nothing in the provisions of Madras Act XVIII of 1960 to warrant the view 
that the Act is necessarily intended to govern all pending actions or proceedings at 
the commencement of the Act. 


In our judgment the respondent’s application, M.P. No. 2597 of 1959 was clearly 
unsustainable and ought to have been dismissed by the Court below. The Civil 
Revision Petitionis allowed with costs the judgment and order of the Court below 
are set aside and M.P. No. 2597 of 1959 is hereby directed to be dismissed. 

V.S. m Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. pa 


Present :—MR. S. RAMACHANDRA IvER, Chief Justice AND MR. JUSTICE SRINI- 
VASAN 


The Commissioner of Incomestax, Madras .. Applicant* 
D. , 
The Estate of Late Sri T.P. Ramaswami Pillai - .. Respondent. 
Incoms-tax Act (XI of 1922), section 41—Bequest—Trust for religious and charitable purposes and trusts for 


the monthly payments of son and wife—Income applied for religious charitable purposes alone exempt from tax 
under section 41. ` : 

Succession Act (XXXIX of 1925), sections 211, 232— Vesting of property in the executors—Principles— 
Existence of debts and assent to lagacy—Exscutor when becomes a trustes—Section 343—Investment of funds to 
provide for legacis. 

There is, a bequest of the entirety of the estate (excluding specific legacies re:jewels and movables 
monies, etc., which have been handed over to the respective legatees) to the trustees for the purposes 
designated under the will, who are only executors by implications. In regard to their character as 
executors by implication,the trustees have expressly assented to the vesting of the pro inthemselves 
as trustees and shedding of their character as executors at the time of submission of their returns to 
the Income-tax authorities. > 








1. (1904) 14 M.L.J. 3409: LL.R. 27 Mad. 538. 
T.Q.No. 46 of 1958. (13th October, 1961. 
(Reference No. 24 of 1958) ` (21at Asvina, 1883, Saka) i 
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There is a charge on the income from the properties. Thereis also a prohibition against aliena- 
tion which means that the executors are specifi prohibited from creating a fund of the kind speci- 
fied under section 343 of the Indian Succession Act by selling the properties. The only thing the exe- 
cutors can do, having regard to perpetual nature of the obligations, is to transmit the obligation to the 
ERE himself, namely, the trustee under the will. It cannot be said in the circumstances that the 
administration is incomplete, because no fund has been created for payments of the mamtenance 
amounts to the relations of the deceased. 


Itis no doubt true that itis a part of the executorial functions to discharge the monetary obliga- 
tions of the deceased. But the existence of the debts or liabilities of the deceased cannot prevent an 
executor from giving an assent to perfect the title of the residuary legatee. 


The properties have been specified in the willitself. After the payment of a few specific legacies, 
the trustees take the entire properties. Indeed, they are the direct legatees under the will, the 
executorship being merely by way of implication. The debts are no doubt there. But apart from dis- 
charging debts, ihe other duties have been performed by the executors. It was open to them under 
these circumstances to transfer the properties or at least assent to the properties vesting in the bene- 
ficiary, leaving the debts outstanding. 


On such an assent, the properties bequeathed ceased to be part of the testator’s assets. They 
shed thereby their character as executors and became trustees for those who are beneficially interest- 
ed under the will. The assessment in the present case can be made only in accordance with 
section 41 of the Income-tax Act to the extent the income from the properties specified in the will 
had been applied towards payment of monthly allowances to the various relations of the deceased , 
there would be no exemption under section 4 (9) (i) and the rest of the income would be exempt 
under the afgresaid provision. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. Nos. 509 
to 512 of 1957-58 on its file for decision on the following questions of law, og. :-— 


‘¢ Whether any part of the income of the estate of the aforesaid testator (T. P. Ramaswami Pillai) 
is exempt under the Proviso of section 4 (3) (i) for assessment years 1950-51 to 1935-54 ? 


S. Ranganathan, Special Counsel for Income-tax on behalf of the Applicant. 
T. V. Viswanatha Ayyar, T. V. Ramanathan and S. Narayanaswami, for Respondent» 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.—The following question has been referred to us under 
section 66 (1) of the Income-tax Act for decision : 


“ Whether any part of the income of the estate of the aforesaid testator (T.P. Ramaswami Pillai} 
is exempt under the Proviso of section 4 (3) (i) for assessment years 1950-51 to 1995-542” 


The facts giving rise to this reference are these : One T. P. Ramaswami Pillai 
who was carrying on business as Abkhari Contractor died on 23rd August, 1948, 
leaving considerable properties valued at nearly Rs. 20,00,000. ‘There were also lia- 
bilities for very nearly that amount. One of the principal creditors was the Income- 
tax Department itself, which had to be paid nearly Rs. 6,34,018. On 25th April, 
1948, T. P. Ramaswami Pillai executed a will substantially devoting his properties 
to a number of religious charities. The will stated that it was the intention of the 
testator that the charities which he himself was performing during his lifetime and 
certain other charities should be performed after his death on a permanent basis 
and for that purpose he appointed two trustees, namely, his son Sitvakumaran 
and his brother-in-law Ramaswami Pillai. The relevant clauses of the will are 
these : 


“At present many charities are being performed by me from out of the income of the 
aforesaid properties. I intend that even after my lifetime the said charities and some other 
charities besides, should be performed. ‘Those charities are set out below. I appoint the under- 
mentioned persons trustees so that aforesaid charities may be performed in perpetuity :— 

(1) My son Selvachiranjeevi Sivakumaran alias Kannappan. 


(2) His maternal uncle Ramaswami Pillai, son of Ponnuswami Pillai.” 


The testator then proceeded to prescribe the succession to the officer of trustee- 
ship and stated : 


“ After my lifetime, after the roth day funeral rites are over, the aforesaid trustees shall take pos- 
session of all my properties, cash on hand, and the account books, after taking proper accounts witb 
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the assistance of Kanakkupillais employed in my office, and do all things in accordance with this will. 
My son Sivakumaran shall safeguard the properties and the account books until then and hand them 
over to the trustees. 


The trustees shall not only take possession of E aa given to me by the grace of Lord 
Tiruvotteeswarar and set out in Parts I and II of Schedule A below but shall also treat the properties 
left out by me by oversight as properties included in this will and take possession of them. In addi- 
tion to this, the trustees shall take possession of them. In addition to this the trustees shall take 
possession of my accounts also, ascertain the profit and loss and deducting the amounts payable 
according to this will and invest the remaining moneys in Government securities or in building 
which will yield income. From out of the income of the said properties payments shall be made 
as stated below for the maintenance of the respective persons and for charities, monthly, in cases in 
which payments are to be made annually, and with the remaining income the un entioned 
charities of feeding the poor and school boys, marriage mantapam, choultry, kumbabhishekam, 
building of temples, nandavanam utsavam, kattalais to be done in temples, etc., shall be 
performed.” 

The will contains certain specific bequests of jewels and movables to the testator’s 
wife and son and for some bonus to his clerks. There is provision for monthly 
payments and educational and marriage expenses of the son and his descendants. 
The testator’s wife and sister are given some monthly payments. Provision is also 
` made for the residence of the wife and son as also for the funcral.expense of the 


testator and his wife. Paragraph 20 of the will states: 


“ The trustees shall have no power without the sanction of Court to sell or mortgage the pro- 
perties covered by the will.” í 


Religious services and charities to be performed are then specified. The will in form 
creates a trust in respect of the entire properties owned by the testator for the various 
purposes aforesaid, some of them for the benefit cf bis wife and son and his descendants 
and most of them for the religious and charitable purposes specified therein. Siva- 
kumaran and Ramaswami Pillai are expressly appointed as trustees for the trust 
created by the will. Certain duties of an executorial nature, for example, payment of 
certain specific legacies, payment for the funeral expenses of the testator are also 
entrusted to them. ‘The trustees who are appointed under the will for the purpose 
of the trust created thereunder are also executors by implication. It was on this 
view that probate was applied for on the Original Side of this Court in respect of the 
will by Sivakumaran and Ramaswami Pillai. Probate was duly granted to them 
and in compliance with the terms of the Probate the executors aforesaid filed their 
accounts for administration from the date of death of the deceased till 23rd August, 
1950, the date up to which accounts were directed to be filed. As we stated earlier, 
there were considerable debts due by the deceased. A portion of them however 
appears to have been paid. ‘The claim in respect of specific legacies, namely, those 
relating to the handing over of the jewels and other movables were also discharged. 
But it is conceded that a substantial portion of the liabilities still exists. 


Sivakumaran and Ramaswami Pillai filed ‘ Nil’ returns during the four assess- 
ment years 1950-51 to 1953-54, the year of account of the assessee ending with goth 
September, of the previous year. ‘They stated that as they had become the trustees 
for the various purposes set out in the will and as the trust was one which was wholly 
for religious and charitable purposes, the income from the properties was exempt 
from taxation. It was also contended that the trustees had shed their character as 
executors which character they filed by implication and became trustees for the 
purposes mentioned in the will and that therefore the assessment should be made 
under the provisions of section 41 of the Income-tax Act. 


The Income-tax Officer rejected their contention. He held that as a substantial 
portion of the debts left by the deceased remained undischarged, till the last day of 
the previous year relevant to the last of the assessment years, namely, 1953-54, the 
executorial functions imposed on Sivakumaran and Ramaswami Pillai had not been 
completed and that therefore the estate of the deceased was liable to be assessed in 
their hands. The Income-tax Officer further held that the trust envisaged in the 
will had not come into existence, although payments to the various charities men- 
tioned under the will might have been made in accordance therewith. He accord- 
ingly levied an assessment on the estate of the deceased T. P. Ramaswami Pillai for 
the four years aforesaid. An appeal to the Appellate Assistant Commissioner me 
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with no success. On further appeal, the Tribunal took a different view. The 
Tribunal held that in the circumstances of the case Sivakumaran and Ramaswami 
Pillai should be held to have taken charge of the properties as trustees immediately 
after they obtained probate, in view cf the fact that the entire corpus of the estate was 
bequeathed in favour of the trust. The Tribunal was however of the opinion that the 
entire income from the estate could not be regarded as wholly devoted to charities. 
It therefore directed the Income-tax Officer to investigate further into the matter and 
ascertain how much of the income was devoted to religious or charitable purposes 
within the meaning of section 4 (3) (i) of the Act and how much of it was outside the 
exemption granted by that section. The Income-tax Officer submitted a report 
allocating separately the payments made for the charities as well as to the other 
beneficiaries. After a consideration of the report the Tribunal held that the whole of 
the property in question could not be regarded as held in trust as that portion of the 
income from the properties that had been applied for payments of monthlv allowances 
to the various relations of the deceased would be outside the provisons of section 4 (3) 
(i) of the Act. To the extent of such allowances the income was held assessable. 
Exemption was granted in respect of the other income which was devoted to the 
charities. The Income-tax Officer was directed to amend the assessment accord- 


ingly. 


The conclusion of the Tribunal is challenged in this reference by the Department 
on the ground that the estate of the eet still continues with Sivakumaran and 
Ramaswami Pillai in their capacity as executors and that the same has not yet vested 
in the trustees for the purposes designated under the will. 


A reading of the will would show that the entire properties have been given to 
the two trustees in trust for the various purposes set out therein, some of them being 
for the benefit of the wife and son of the deceased and some of them for religious and 
charitable purposes. The only function which the trustees had to do in their capa- 
city as representatives of the deceased was to pay the funeral expenses of the decea- 
sed, hand over the jewels and movables and monies in respect of the specific legacies 
and to discharge the debts of the deceased. The debts no doubt have not been 
discharged in their entirety but the other duties have been duly performed by the 
executors. They have categorically stated, at any rate, at the time of the submission 
of their returns that they were holding possession of the properties as trustees and not 
as executors. Thus, there are two circumstances which are of great importance in 
this case. Firstly, a bequest of the entirety of the estate (excluding specific legacies 
re. jewels and movables, monies, etc., which have been handed over to the respective 
legatees) to the trustees for the purposes designated under the will, who are only 
executors by implications. Secondly, even in regard to their character as executors 
by implication, the trustees have expressly assented to the vesting of the property in 
themselves as trustees and shedding of their character as executors at the time of 
submission of their returns to the Income-tax authorities if not earlier. 


It is contended on behalf of the Department that although the executors might 
have expressly declared that they had ceased to be the executors and became trustees, 
they had not really become trustees for the legatees as their duties as executors still 
remained to be performed. Mr. Ranganathan appearing for the Department sub- 
mits that so long as the executors have not fulfilled their statutory obligations, they 
could not be held to have shed their character as executors. The argument may be 
put thus : The monthly payments, etc., directed under the will to the relations of the 
deceased should be regarded as specific recurring monetary legacies ; the surplus 
alone is to be devoted to the charities. Sivakumaran and Ramaswami Pillai being 
trustees for the charities, should be regarded as residuary legatees. Before such 
legacy can vest in them, there should be an ascertainment of what is to be their 
‘property. That cannot be done unless the debts are paid and provision is made for 
the periodical payments to the relations of the deceased in conformity with section 
-343 of the Indian Succession Act. The default in respect of the first, would render 
the ascertainment of the residue impossible and thatin regard to the second would 
show that the administration by the executors was not yet complete. Any assent 
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of the executors for the residuary estate taking effect would therefore be inoperative: 
as the same has not yet been ascertained. 


Before we deal with the arguments it is necessary to point out that on a construc-- 
tion of the document, Sivakumaran and Ramaswami Pillai, though designated as. 
trustees of the charities, will be trustees as well for making the montly payments to the 
relations, etc. The property is given to them with a burden , namely, of making the- 
payments for the maintenance, etc. That being a specific duty cast on them, the 
property of the testator should be held to vest in them for the purposes of payment 
to the relations as also for the performance of charities. The trust is one and single. 
It cannot be beld that a portion of it, namely, the monthly payments to the relations 
are specific legacies, while the one for the charities alone is a residuary legacy. In 
this view, no question of establishing a fund for payment of the maintenance, etc., 
can arise. We shall however deal with the contention regarding the obligation of 
the executors to establish a fund therefor on the footing that the recurring payment. 
to the relations are specific legacies. But before we do so, it is necessary to state 
the general principles as to the vesting of the property from the executors, in the 
legatees. 

Under section 211 of the Indian Succession Act an executor under the will of a 
deceased person will be his legal representative for all purposes and the property of” 
the deceased would vest in him as such executor. The executor derives his title from 
the will and he is therefore the legal representative of the deceased person represen- 
ting him from the date of his death. He will be in possession of the properties covered 
by the will in his own right as the representative of the deceased and not on behalf” 
of or as a trustee for the legatees. As an executor, he will be responsible for the pay- 
ment of the funeral expenses of the testator and for the satisfaction of the debts left 
by him ; his liability however will extend only to the extent of the estate left by the- 
deceased. Till the estate is administered by paying the funeral expenses, debts, etc., 
the legacies could not normally be distributed. But this rule cannot be regarded as. 
an inflexible one. For example, there may be cases where the debts themselves are 
disputed ; or it may become expedient to vest the property in the legatee even before 
the debts are discharged. It will be a very inconvenient state of things if one were- 
to hold that till the last pie of the debts left by the deceased is paid, the executor could. 
not pay over the legacies to the legatees. An executor can certainly insist that till 
the administration of the estate is complete, the residuary legatee should not call 
upon him to pay the legacies. But it will always be open to the executor himself to- 
pay or deliver possession of the properties to the legatee in accordance with the terms. 
of the will. Even without so doing he can by an act of his, vest the legal or beneficial 
interest in the property in the legatee. For example, he can convey the properties 
in accordance with the terms of the will to the legatee. Even apart from conveyance,. 
he can by assent vest the beneficial interest in the property in the legatee. By assent: 
it is meant, not an assent to the testator’s disposition but an assent to such disposition. 
taking effect, i.e., for vesting the property from the executor in the legatee. It is. 
therefore implicit in the term assent that the executor is willing to vest the prope 
in the legatee. Normally, an executor being liable to pay the debts of the een 
might not be willing to vest the property in the legatee till the debts are paid and the- 
administration is complete. But nothing prevents him in law from so vesting the 

roperty even before the debts añe paid. But there will however be a diference- 
betwee a specific legacy and the residuary legacy in the matter of assent. The 
residuary legacy could be ascertained only after payment of the debts, specific legacies, 
charges, etc. But in any case an assent on the part of the executors to the taking 
effect of the legacy will vest title in the legatee. If after such assent the executor: 
continues in possession of the property bequeathed, he could cease to be an executor 
and become the trustee for the legatee concerned. Ina case where an executor 
himself gets a legacy under the will, his assent will ipso facto make him the owner of 
the thing bequeathed to him. We shall consider presently whether there are 
any impediments to the executor assenting to a residuary legacy after paying of 
specific legacies but before paying off the debts of the deceased. 

An assent may be either express or implied. No formality is required for giving- 
an assent to a legacy. Where the assent is express, there will be no difficulty in. 
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regard to the vesting of the property. Whenever an implied assent is pleaded, the 
question will always arise whether from the facts and circumstances, ¢.g., conduct, 
an implied assent can be inferred. 


The next question is, when can an assent be made so as to vest the property in thé 
legatee. In the case of a specific legacy, there would be little difficulty ; the execu- 
tor’s assent can take place at any time. In the case of legacy of the residue, there 
should be an ascertainment of the residue before assent can be given so as to effectuate 
a vesting in the legatee. In V. M. Raghavalu Naidu & Sons v. Commissioner of Income- 
tax1, Satyanarayana Rao and Viswanatha Sastri, JJ., elaborately considered the ques- 
tion when executors under a will of a deceased person could be said to become trustees 
for the legatees. The learned Judges held that executors would not become trustees 
for the beneficiaries under the will in respect of specific bequests until there is am 
assent on their part ; in the case of residuary legacy until the residue was ascertained 
and such assent is given. The position is stated thus by Rowlatt, J., in Commusstoners 
of Inland Revenue v. Smith?, at page 720 : 

“ The assent of the executor, itis important to add, may be inferred, when there is clearly nothing 
to be done by way of administration. It only remains to observe that it makes no difference ifthe 
principal representing residue, the subject-matter of the executor’s assent, remains in the possessicn 
of the executor after the administration, and with it his functions as executor, have terminated. I 
think all this is quite clear ; and the question is whetber in fact that position has been reached as re- 
gards the principal which has produced the income under discussion in this case.” 

The question in this case is, has that stage been reached? Before answering that 
question, we have to deal with the two matters in respect of which it is contended the 
administration is not complete. 


The first is that so long as the executors have not created a fund for meeting the. 
obligations to the relatives in perpetuity, the administration is not complete. To. 
accept this argument would be that the administration in the instant case can never 
be completed. The testator had specifically directed that the properties should not 
be sold and that the payments to his relations as well as the charities should come out 
of the income from the properties left by him. Such payments being intended to 
be made for more than one generation, the administration in the sense in which it is 
contended for on behalf of the Department can never be complete within a reasonable 
time. Realising this difficulty, Mr. Ranganathan states that the executors can create 
a fund for meeting the monthly payments under section 343 of the Indian Succession 
Act by disposing of the property. Section 343 refers to a case of annuities under 
a will where no charge has been created in respect of the payments to be made. In 
the present case the income from the properties are charged for the payment and 
we cannot see how the provisions of section 343 can at all be invoked. A simi 
argument was attempted in R.C. No. 36 of 1950. The ore pea Satyanarayana 
Rao and Rajagopalan, JJ., rejected it. In that case the will provided for certain 
charities to be carried out from and out of the income of the property and a business. 
disposed of under the will. Itis held that having regard to the vicissitudes of business 
and the uncertainty of the income, the obligation imposed on the executors could not 
in the nature of things permit the bringing into existence of a fund as contemplated. 
in the case of annuities and similar bequests and that the only duty which the execu- 
tor can do will be to pass on that duty to the residuary legatee after the residue is 
ascertained and his assent given and the estate handed over to the legatee. The 
present case is a much stronger one than the one before the learned Judges. Here 
is a charge on the income from the properties. There is also a prohibition against. 
alienation which means that the executors are specifically prohibited from creating 
a fund of the kind specified under section 343 of the Indian Succession Act by selling 
the properties. The only thing the executors can do, having regard to perpetual 
nature of the obligations, is to transmit the obligation to the legatee himself, namely, 
the trustees under the will. We are therefore of opinion that it cannot be said in the 
circumstances of this case that the administratién is incomplete, because no fund has ~ 
been created for payments of the maintenance amounts to the relations of the decea- 
sed. 
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The next contention of Mr. anathan which was pressed before us with great 
‘insistence is, that so long as the liabilities of the deceased were not paid, the adminis- 
tration could not be stated to be complete and that therefore the residue could not 
be ascertained to enable any assent to be given by the executors. It is no doubt true 
that it is a part of the executorial function to discharge the monetary obligations of 
the deceased. But the existence of the debts or liabilities of the deceased cannot 
prevent an executor from giving an assent to perfect the title of the residuary legatee. 
“The question whether an executor can give an assent in favour of the residuary 
legatee in spite of the fact that there were outstanding liabilities of the deceased yet 
to be discharged came up for consideration in Commissioners of Inland Revenue v. Smith}, 
where the Court of Appeal held that there was no rule of law that the mere existence 
of an outstanding mortgage prevented the residue from being ascertained and the 
-executor thereafter giving assent to the legacy in favour of the residuary legatee. In 
that case the testator directed a sale of his properties after payment of certain legacies 
and the distribution of the residue amongst his children in equal shares. ‘The estate 
left by the deceased was subject to certain mortgages of considerable amount. The 
executors had been making payments to the children of the testator (the residuary 

ee) from out of the amounts with them after crediting the share of the income 
ting to the residuary estate in their favour and debiting the payments made. 
‘One of the sons of the testator was assessed to super-tax in respect of the amount 
received from the executors. It was contended that as the mortgages had not been 
paid off, there was no ascertainment of the residue and what the son of the testator 
received from the executors was not really income from his own property, as such 
property could not be deemed to be vested before the residue was ascertained. ‘This 
‘contention was negatived by the Court of Appeal. Lawrence, L.J., observed : 
“ Tt has been mootod, but I do not think seriously contended, that the existence of a debt or debts 


or liabilities which are outstanding prevents the assent of the executor being inferred by his conduct. 
In my judgment, that is not so. 


"This view was affirmed recently in Carlish v. Commissioners of Inlaud Revenue?. 


In the present case there is no difficulty about the ascertainment of the residue. 
“The properties have been specified in the will itself. After the payment of a few 
specific legacies, the trustees take the entire properties. Indeed, they are the direct 
legatees under the will, the executorship being mererly by way of implication. The 
debts are no doubt there. But apart from discharging debts, the other duties have 
been performed by the executors. It was open to them under those circumstances to 
transfer the properties or at least assent to the properties vesting in the beneficiary, 
leaving the debts outstanding. The assent of Sivakumaran and Ramaswami Pillai 
in the instant case is in respect of a bequest to Pedic in their capacity as trustees 
for the various purposes set out in the will, On such an assent, the properties 
bequeathed ceased to be part of the testator’s assets. They shed thereby their 
‘character as executors and became trustees for those who are .beneficially interested 
under the will. We are therefore of opinion that the assessment in the present case 
‘can be made only in accordance with section 41 of the Income-tax Act. We answer 
the question referred to us in the following manner, namely that to the extent the 
income from the properties specified in the will had been applied towards payment 
of monthly allowances to the various relations of the deceased, there would be no 
exemption under section 4 (3) (i) and the rest of the income would be exempt 
under the aforesaid provision. The assessees will be entitled to their costs. 
Advocate’s fee Rs. 250. 


V.S. Reference answered partly in favour of 
the assessee. 


Se 


1. L.R. (1930) 1 K.B. 713. 2. 38 T.Q. 37 at 63. 
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IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. JUSTICE GANAPATIA PILLAI. 


The Catholic Centre Staff Union represented by its Secretary.. Petitioner * 
v. 


His Grace The Most Rev. Dr. L. Mathias, S.D.F., Archbishop 
of Madras-Mylapore and another .. Respondents. 


Madras Shops and Establishments Act (XXXVI aed section op AE of Com- 
missioner under—When could be the subject-matter of tal Scrutiny under Article 226 of the Constitution of 
India (1950). 

So long as the Labour Commissioner acted within his jurisdiction and without violating the 
-Principles of natural justice in an enquiry under section 51 of the Madras Shops and Establishments 
Act, 1947, the mere fact that his decision was wrong is no ground for the issue of a writ of csrtiorari to 
quash it. Parry Co., Lid. v. C. E. Association, (1952) S.C.J. 275 : (1952) 1 M.L.J. 813 : (1952) S.C R. 
519: ALR. 1952 S.C. 179, ref. In the absence of any provision in the Act and the Rules framed 
thereunder, is not ingumbent on the Commisssioner to give an oral hearing to any party in an 
enquiry under section 51 of the Act. It will be wholly inappropriate to call a social or cultural 
Institution, admission to whose membership is restricted by the discretion of the management, a shop 
or a commercial establishment. 

The applicability of the Madras Shops and Establishment Act is limited to certain types of insti- 
tutions which may fall under the classifications of shops, commercial establishments, hotels, restaurants 
and theatres. What would apply to an undertaking under the Industrial Disputes Act may not 
therefore automatically apply to an undertaking to which the Madras Shops and Establishments Act 

-would apply. An institution like the Catholic Centre, admission to whose membership is restricted 
and whose activities are not that of a commercial establishment cannot be governed by the provisions 
of the Act. 


Petition under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorart calling for the records in Application No. 6 
of 1958 on the file of the Commissioner of Labour, Chepauk, Madras and quash 
the order, dated 15th September, 1958 and made therein. 


R. Gopalan and B.R. Dolta, for Petitioner. 
V. Thiagarajan for M/s. Pats, Lobo & Alvares, for 1st Respondent. . 
The Additional Government Pleader (M.M. Ismail), for 2nd Respondent. 


The Court made the following 


ORDER .—This is an application under Article 226 of the Constitution preferred 
‘by the Catholic Centre Staff Union represented by its Secretary, for the issue of 
a writ of certiorari to quash the order of the Commissioner of Labour, dated 15th 
‘September, 1958 and passed in Application No. 6 of 1958 by the Archbishop of 
‘Madras, Mylapore. This application was made under section 51 of the Madras 
Shops and Establishments Act, 1947, for a decision that the provisions of that Act 
would not apply to the staff employed in the Catholic Centre, Madras. 


It is alleged in the affidavit filed along with the application that the following 
activities were carried on at the Catholic Centre situated in Armenian Street, 
"George Town: (1) a club with billiards and other indoor games, (2) a reading room, 
(3) a library, (4) a hostel for about 110 students, (5) an auditorium for lectures, 
‘conferences, etc., (6) a theatre known as St. Mary’s Hall maintained principally 
for™dramatic performances,music concerts, dances, public meetings, film shows 
and other entertainments, (7) the Madras Cultural Academy providing amusement 
and entertainment to the members of the public by staging dramas and arranging 
‘musical concerts, and (8) printing press known as a Good Poster Press for doing 





*Writ Petition No. 138 of 1959. & Py ee 196 Ie 
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printing work and publishing a weekly magazine called “New Leader.” ‘The 
staff employed by the Catholic Centre is said to be looking after all the clerical, 
maintenance, supervision work, connected with all the above mentioned activities 
of the Catholic Centre. ‘Though the rules and objects of the Catholic Centre do 
not provide for the carrying on of any activities for profit, it is said that the actual 
receipts from the various activities carried on by the Centre are much in excess of 
the expenditure incurred and consequently a substantial surplus money is left 
in the hands of the Archbishop. 


The Commissioner issued a notice to the Staff Union Secretary, and, it is alleged; 
passed the impugned order without giving a personal hearing to the Secretary” 
of the Union and without allowing the Union an opportunity of adducing evidence. 
The order passed by the Commissioner is therefore attacked as without jurisdiction. 
and opposed to principles of natural justice. Even on the merits, it is said, the- 
order is vitiated by an error of law apparent on the face of the record ; the hostel. 
maintained by the Catholic Centre it is alleged provided food also for the residents: 
and consequently the same should have been held to be a residential hotel coming. 
within the ambit of the Shops and Establishments Act. 


In the counter affidavit filed by the Director of the Catholic Centre it is denied_ 
that any activities other than the club, the reading room, the library, the hostel 
and the auditorium are carried on under the auspices of the Catholic Centre. It: 
is specifically stated that the other activitiees, viz., the theatre known as St. Mary’s. 
Hall, the Cultural Academy and the printing press are unconnected with the Catho-- 
lic Centre and the staff employed for the Catholic Centre are not required to do- 
any duties in these other activities for which, it is stated, separate staff are employed.. 
An affidavit has also been filed by one Miss. L. Termehr, General Secretary of the- 
Catholic Centre, denying that any meals or refreshments were served to the boarders. 
in the Catholic Centre hostel at any time. 


The first contention of Mr. Thiagarajan, counsel for the first respondent, was 
that even assuming the decision of the Labour Commissioner was erroneous on the- 
merits, this Court has no jurisdiction to issue a writ to vacate or quash that order 
merely on that ground. He relied upon the decision of the Supreme Court in 
Parry Co., Lid. v. G.E. Association}, for this contention. A Division Bench of this. 
Court issued a writ of certiorari quashing a portion of an order made by the Labour: 
Commissioner, Madras, in an enquiry under section 51 of the Madras Shops and 
Establishments Act. A reference to the Labour Commissioner in that case was 
made by the Commercial Employee’s Association, Madras, under section 51 of 
the Shops and Establishments Act, 1947. ‘The two questions referred to the Gom- 
missioner were, whether there had been an increase in working hours from 6 to- 
64 hours on week days from 12th October, 1948 and whether the increase was per- 
missible and whether overtime wages at twice the ordinary rates should not be paid. 
for work done by the employees after the normal working hours. On both the 
questions the decision of the Commissioner went against the employees. The- 
High Court quashed the order of the Commissioner in relation to overtime wages 
at twice the ordinary rates on the ground that the Commissioner was wrong in 
his view that the management was entitled to require the employees to work more 
than 64 hours a day and overtime wages could be claimed only if the working hours. 
exceeded the statutory hours fixed under the Shops and Establishments Act, viz., 8 
hours. Commenting on this aspect of the case the Supreme Court observed thus : 


“ This decision may or may not be right, but it has not been and cannot be suggested that the 
Labour Commissioner acted without jurisdiction or in excess of his powers. Under section 51 of the 
Madras Shops and Establishments Act, the Labour Commissioner is the only proper and competent. 
authority to determine the questions referred to it in that section ; and there is an ress provision in 
it that the decision of the Labour Commissioner shall be final and not liable to ehad in any- 
Court of Law. Itwasthe respondent who took the matter before the Labour Commissioner in the- 





1. (1952) S.C.J. 275 : (1952) 1 M.L.J. 813 : (1952) S.G.R. 519 : A.LR. 1952 S.G. 179. 
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present case and invited his decision upon the questions raised in the petition. The Commis- 
sioner was certainly bound to decide the questions and he did decide them. At the worst, he may have 
-come to an erroneous conclusion, but the conclusion is in respect of a matter which lies entirely 
within the jurisdiction of the Labour Commissioner to decide and it does not relate to anything 
.colleterial, an errorneous decision upon which might effect his jurisdiction.” 


Holding that the records did not disclose any error apparent on the face of 
‘the proceeding or any irregularity in the procedure adopted by the Labour Gom- 
missioner, the Supreme Court held that there was no ground upon which this 
‘Court could issue a writ of certiorari quashing any part of the order. It also pointed 
‘out that what this Court had done actually amounted to exercising the power of the 
appellate Court to correct an error in the decision of the Labour Commissioner 
and this could not be done by this Court by the issue of a writ of certtorart. 


"True the principle of his decision would apply to this case if I am able to hold 
‘hat in giving the decision upon the application of the Archbishop, the Commis- 
sioner was acting within his jurisdiction and without violating the principles of 
natural justice. Once both these postulates are established, the mere fact that.the 
‘decision of the Commissioner may be wrong would not be sufficient to issue a writ 
rof certiorari to quash it. I shall therefore straightaway go into the question whe- 
ther the grievance of the petitioner that no oral hearing was given by the Com- 
-missioner and no evidence was recorded by him is correct, and, if true, whether it 
would be sufficient to constitute violation of the principles of natural justice. 


‘The order of the Commissioner states that the parties were heard though 
scounsel for the petitioner affirmed that no oral hearing was granted. Even assum- 
ing this assertion is true, none, of the rules framed under the Act provided for the 
giving of any oral hearing to any party concerned in a dispute on reference under 
‘section 51 of the Act. The Secretary of the Staff Union was invited to state his 
«objections by a notice issued by the Commissioner, and, as a matter of fact, an 
‘objection statement in writing was placed before the Commissioner by 
the Secretary. The principles of natural justice do not require that beyond 
this there should be any oral hearing or that the enquiry should be conducted 
in any particular manner as regards disputed questions of fact. It is now apparent 
that unless in the hostel maintained by the Catholic Centre food was supplied to 
the inmates, none of the activities of the Catholic Centre would bring it into either 
a “shop” or an “establishment” as defined in the Shops and Establishments 
“Act, 1947. I therefore pointedly asked the counsel for the Staff Union to show 
the allegation in the counter statement filed before the Commissioner asserting 
that food was supplied to the inmates of hostel. But counsel was unable to point 
out any such assertion in the counter statement. Instead, he referred me to the 
report of the Inspector of Labour where that officer has reported that a mess was 
attached to the hostel. The Commissioner has not referred to this point and we 
can only speculate as to what influenced his mind on this topic. However, it is 
how clear from the affidavits placed before me that except a portion of the premises 
let out for running a restaurant by Harrison and Company no mess was attached to 
the hostel and no food was prepared in such mess and supplied to the inmates. 
‘Possibly the Inspector confused this restaurant run by a private company as a mess 
attached to the hostel. Otherwise, I cannot believe that the counter statement 
filed by the Staff Union would not have mentioned this fact prominently or even 
incidentally. I am therefore satisfied that no mess was attached to the hostel 

at any time and there was no material before the Commissioner to show that the 
hostel fell within the definition of a ‘“ residential hotel ’? as defined in section 2 (14) 
.of the Madras Shops and Establishments Act, 1947. 


The allegation that no opportunity was given to the Staff Union to adduce 
-evidence on this point cannot be relied upon as an infraction of the principles of 
natural justice. Neither the Act nor the Rules framed under the Act provide for 
‘the manner of enquiry to be conducted by the Commissioner in coming to a deci- 
sion in a reference made to him under section 51 of the Act. It is true the Com- 
_ missioner of Labour is enjoined to decide disputes relation to the question whether 


454 THE MADRAS LAW JOURNAL REPORTS. [1962 


the provisions of the Act would apply to an establishment or to the personnel emp-. 
loyed therein if the matter is referred to him. This no doubt involves a decision 
after reviewing the material placed before the Commissioner for that purpose. 
When no allegation at all was madeby the Staff Union that any food was being 
supplied to the inmates of the hostel in the counter statement filed before the Com- 
missioner I find no basis for the complaint that no opportunity was given by the 
Commissioner for leading evidence before him on this point. I have already 
indicated that the Rules framed do not provide for any oral hearing before the Com- 
missioner, nor does the section provide for it. I therefore hold that there has been 
no infraction of any of the principles of natural justice in the conduct of the enquiry 
by the Commissioner before he gave his decision under section 51 of the Act. 


The learned counsel for the petitioner contended that in the construction of 
the Act which the Commissioner adopted in his order there is an error of law ap- 
parent on the face of the record. The Commissioner ruled that the institution kiown 
as the Catholic Centre was neither a shop, nor a commercial establishment, nor 
an establishment, nor a residential hotel or restaurant within the meaning of these 
terms as defined in sections 2 (3), (6), (14) and 15 of the Act. It is common ground 
that the membership of the Catholic Centre is restricted to persons who could be 
admitted to such membership by the management. Itis also common ground that 
admission to the hostel is further restricted at the discretion of the management. The 
Rules of the Catholic Centre a copy of which had been placed in my hands, provide 
for such restricted admission. Even otherwise counsel for the petitioner was not 
able to point out any activity of the Catholic Centre which would make it a com- 
mercial establishment or a residential hotel. A commercial establishment is de- 
fined in section 2 (3) thus: 


““ Commercial establishment’ means an establishment which is not a shop but which carried. 
on the business of advertising, commission, forwarding or commercial agency, or which is a clerical 


department of a factory or industrial undertaking or which is an insurance company, joint stock com- 
pany, bank, brokers’ office or exchange and includes such other establishment as the State Government 
may by notification deciare to be a commercial establishment for the purposes of this Act. ” 


In State of Bombay v. Hospital Mazdoor Sabha, the Supreme Court held that a 
hospital run by the State Government of Bombay was an “ Industry ” within the 
meaning of that term in the Industrial Disputes Act, 1947. “ Industry ” is defined 
in the Industrial Disputes Act, 1947, thus : 


“< Industry ? means any business, trade, undertaking, manufacture or calling of enployers and. 
includes any calling, service, employment, handicraft or industrial occupation or avocation of work- 
men. ” = 


This decision of the Supreme Court appears to me to have no relevance to the 
question which I have to decide in the present case. Simply because ‘ Industry ’ is 
defined as a business or service, the activities of the Catholic Centre could not be 
brought within the ambit of the Shops and Establishments Act. It could not bea 
“ Commercial establishment ”, nor could it be called an “ Establishment ” within the 
definition of that term in section 2 (6) of the Madras Shops and Establishments Act. 
I have already indicated that the Catholic Centre does not run any residential hotel 
as defined in section 2 (14) of the Act. It will be entirely inappropriate to import ' 
into this Act, viz., the Shops and Establishments Act, 194.7, the definition of an 
“industry ” given in the Industrial Disputes Act though the counsel for petitioner 
strenuously urged that the policy behind the two Acts being the same, viz., better- 
ment of the conditions of service of employees, the decision under one Act should be 
applicable to the matters arising under the other Act. 


It is not enough to-say that the policy underlying the two enactments is identi- 
cal for making applicable decisions under the one Act to disputes arising under 
other Act. The Preamble to the Madras Shops and Establishments Act reads 
thus :— 





ae rears: © 
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“ An Act to provide for the regulation of conditions of work in shops, commercial establishments, 
restaurants, theatres and other establishments and for certain other purposes.” 


The applicability of the Act is thus limited to certain types of institutions which 
may fall under the classifications shops, commercial establishments, restaurants- 
and theatres. What would apply to an undertaking under the Industrial Disputes 
Act may not therefore automatically apply to an undertaking to which the Madras. 
Shops and Establishments Act would apply. I am not, therefore, satisfied that 
there is any error of law apparent on the face of the record in the order of the Com-- 
missioner in construing the provisions of the Madras Shops and Establishments 
Act, and, consequently this writ petition fails and is dismissed. Rule nist is dis-- 
charged. 


There will be no order as to costs. 
R.M. Petition dismissed.. 
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Tates as res judicata 3 39 


SEA CUSTOMS ACT (YIII of 1878) as amended 
by Act (XXI of 1955), S. 178-A—Cbonstitutional 
validity—If repugnant to Arts. 14 and 19 of the 
Constitution of India (1950)—Applicability of 
section 178A to contravertion of notification 
under S. 8 () of the Foreign Exchange Regula- 
tion Act (VII of 1947) is 43 


TARIFF ACT (XXXII OF 1994), Schedule, 
Items 45 (3) and 61 pies Fountain pens com- 
plete’ with gold plated nibs and caps—-Whether 
and when could be assessed as falling under 
Item 61 (8) 83 


SALES TAX VALIDATION AQT (VII OF 
1956), S. 2—Scope—lInter-State transactions— 
S. 2 lifts the ban on the levy on inter-State 
transactions imposed by Art. 286 (2) of the 
Constitution—Madras General Sales Tax Act 
(IX of 1939) on its terms and force levies the 
tax on the transactions—Section 22 of Act (IX 


of 1939) as introduced by Act (I of 1957)— 
Effect of ie 78 
SHARIAT AQT TI OF 1937) (as amended 
by Madras Act (X of 1949), S. 2—~QOonstruc- 


tion— If retrospective—Effect on custom exclud- 


SHARIAT AQT (1937)—(Contd.) 


ing females from inheritnace and rights in Me 
aes 162 
SPEGIFIG RELIEF ACT (I OF 1877), S. 42— 
Suit for declaration of rights with consequenti 
relief ofin junction—Maintainability. 162 
STAMP ACT (II OF 1899), Ss. 31, 32 and 33— 
Respective scope—Document presented to Gol- 
lector for opinion as to duty payable—Power 
to impound—‘' Every person.. - betore whom 
any instrument........-. is produced or comes 
in the performance of his functions” .. 170 


SUCCESSION AQT OF 1925), 
S. 89—Will—Artificial rule of construction 
evolved in England to avoid uncertainty—If 
applicable in India ar 242 


TRUSTS AQT (II OF 1882), S. 90—Usufruc- 
tuary mMmortgagee—Mortgage under a duty to 
pay arrears of rent—Manifest dereliction of duty 
to pay arrears of rent—Mortgagee subsequently 
purchasing the property in sale for arrears of 
rent—-Whether such purchase extinguishes the 
right of redemption and also the fiduciary rela- 
tionship between the mortgagor and the mort- 
gagec . 75 
WILL—Construction—Practice—English rule of 
Construction against avoidance of intestacy and 
Po aaa of vesting—If applicable to 

.. 174 


GENERAL INDEX. 


(HIGH COURT.) 


ADAPTATION OF LAWS (NO. 1), O. 1956— 
S. 2 (1) (d)—“High CGourt”—Meaning. . 408 
ADVERSE POSSESSION=-Go-sharers—Essen- 
tials—Mere in action and apathy on the part 
of one—Patta in name of one co-sharer in actual 
possession—lIf ouster of other 197 


BANKER — Deposit — Stridhanam maonies— 
Suit for recov of— it through maral 
of father payable to the order of husband—Suit 
by wife, real owner—Maintamable—Stranger 
to a contract suing—Principle not applicable. 

.. 430 
BANKING COMPANIES ACT (X OF 1949), 
S5. 458—Applicability to claim petitions.. 25, 


CARRIERS—Freight—Charterers not paying— 
Liability to nay interest—Demurrage—lInterest 
on—If pa 1&9 


‘CIVIL PROCEDURE CODE (V OF 1908), 
‘8. g—Scope—Exclusion of civil Courts juris. 
.-(F.B.) 92 
S. 92—Applicability—Suit for decimated 
and possession of trust properties by members 


of Ohbristian Mission owning ed ad 
tion in plajnt that a ea 
be m of the Mission and had become 
aliens disentitled to be in possession of properties 
of Mission—Absence of allegation or plea af 
defendants being trustees—Sanction of Advocate- 
General—Necessity 278 
-—-——S. 100—Second Appeal—Concurrent 
findings of fact--Interference .. 197 
——S. 144—Claim for restitution—If liable 
to levy of Court-fee—S, 47 (2)—Claim for 
mesne profits by way of restitution—If Gourt- 
fee is leviahle on the claim 381 
~~——O. 1, Rr. 6 and 10o~—Power to RETT 
A 246 
Bs R. to—Power to implead parties 
eee of 380 
——O. 8&A—A lcability— Payment made 
by debtor to hus baad of creditor—Debtor if 
entitled to in demnity and invoke the third- 
party procedure na 49 


———O. 8A, R. 1—Applicability—Suit on 
promissory note by endorsee against maker alone 
— Original po (indorser) not impleaded— 
Plea by maker that payments made to endorser 
were not given credit to—Application to implead 
endorser under Tribunal party procedure— 
Maintainability--Power of Court to implead 
party—O. 1, Rr. 6 and 10—Negotiable Instru- 
ments Act, S. 32, 37 and 38—Scope of—Practice 
—Third Party procedure held to be not appli- 
on to case—Court-fee paid in respect of 
carl e Third Party was ordered to if 
.. 2 





CONSTITUTION OF INDIA (1950). 


=O; 21, R. go (as amended in Madras), 
* First pravigo ’—Duty of Gourt to ap ly its 
mind and give reasons—Application to e 
with security or in the alternative to accept im-~ 
movable property as security—Order directing 
“cash security to be furnished” without 
reasons—Sustainability —Interference in revision 
S. 115 ; 930 
—~—O. a1, Rr. 104 and 105—-Execution Peti 
tition Counsel not present at the hearinge— 
Dismissal for non-proasccution—If amounts to 
dismissal for default—Physical presence of 
the party-——Effect -- 316 
(1), Proviso—Scope of— 

Nair Nair tanvak Sct or partition of aired pro- 
perty by members of unsound mind—WNext friend 
describing herself as duly married wife of plain- 
uff—Defendant denying status of next friend 
as married wite—Interest of next friend—If 
adverse—Travancore Nair Regulation (II of 
1100 M.E.) S. 33—Travancore Hindu Inheri- 
tance ronan of Disabilities) Act (XVIII of 


g insanity 

t of adult member 
-- 358 

R. 5 (d-1) (as amended in Madras) 


of shacks mind to partition 


—Applica -Appiani Bom —Some of the prayers in suit 
barred itation—-Power of Court to 
refuse ie 


+ 35 
———O. a—=Leave to appeal is forma 
japri Rosal by single Judge of the High 
Court—Letters Patent Notice 
respondent—-Jf necessary betore P ia 
Letters Patent Appeal 20p 
m0. 44, R. I (2)—Issue of notice is repo: 
dent under O. 41 in a "im forma paupsris— 
Jurisdiction to consider the question of the decree 
being unjust or contrary to law, after the issue 
of notice -» 420 
~~-——O. 47, R. 1—Review—Failure to argue a 
point by design or inadvertence by ele NS 
a ground for review 376 
GOMPANIES ACT (I OF 1956), S. 297— 
Direction of Court to investigate under the 
section—If a judgment under Letters Patent 
(Madras), clause 15 - .353 
CONSTITUTION OF INDIA (1950), Art. 
139(1) ~ and (6)—Scope—Valuation given in 
plaint Plaintiff and adopted by defend- 
ant P ef peal—If conclusive and binding— 
Party leave giving different or higher 
valuation for purpose of appeal to Supreme 
CGourt—Estoppel—Approbate and Reprobate 
—Blowmg hot and cold—Applicability or prin- 
ciple—C. P. Code (V of 1908). 110 (F.B.). 65 
Art. 226—" Herora parent on the face of 
the record "—Decisi tribunal based on 
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COPYRIGHT ACT, 1911. 


erroneous interpretation of provision of law— 
Interference by writ—New plea affecting juris- 
diction of tribunal—If can be taken in pro- 
ceedings for writ—Madras Village Panchayats 
Act (X of 1950), as amended by Act (XXIV 
of 1957), S. 21 and rules for decision of Election 
Disputes, R. 1 (1)—Construction—“Elector’’— 
“Vacancy ” © 422 
COPYRIGHT ACT (1911), Ss. 1, 2, 6, 7 and 8— 
Applicability and scope of—‘ Original artistic 
work ”’—Meaning of—Portrait or picture pro- 
duced by combination and adjustment of 
parts of two or more different pictures—Right 
to copyright—“‘Infrmgement”—Teat to decide— 
Liability of mere printer of infringing copy 
Damages — Assessment — Principles — Relative 
scope of Ss. 6 and 7—Plea based on S. 8—Burden 
of proof—Plea of estoppel—Conditions for rais- 
ing—Absence of representation or change of 
position—Effect .. 258 
COURT-FEE—Gourt-fee paid in respect of 


— 


claim against third party—Refund when third 
party procedure was held not applicable. . 246 
CRIMINAL PROCEDURE CODE (V OF 


1898) (as amended in 1955), S. 1739—Appli- 
cability and scope—Report of Police Officer 
investigating prohibition offence—Character of— 
S. 251-A—If more Pranal to accused than 
S. 252—Madras Prohibition Act (X of 1937), 
S. 48—‘‘ Complaint ” Meaning’ of —Chapter Y 
Prohibition Act—If complete and self-contained 
—Vested rigbt of accused to particular pro- 
cedure .. 434 
(as amended by Act (XXVI of 1945), 
Ss. 435 and 436—Scope—District Magistrate 
— Powers to set aside discharge under S. 251-A 
(2) passed by Additional First Class Magistrate 
and direct re-trial ...“* Trial ’—-Proceeding prior 





to order of di ‘At the- commencement 
of the trial”—Meaning of—S. 251-A—Cons- 
truction is 62 


‘DEGREE—Decree in terms of compromise— 

ise fixing two weeks from the date of 
the decree for the deposit of arrears of-rent— 
Deposit of arrears of rent after the date ified 
in the decree—Time, if of essence— ther 
the Court is entitled to amend any clause of 
the decree passed in pursuance of a compromise 
and prant extension of time i .. , 418 
Maintenance decree—Direction to pay 
past and future maintenance with a charge on 
defendants properties—If incapable of execu- 





tion ~» 309 
EVIDENCE ACT (I OF 1872) S. 116—-Mort 
gagor and mortgageo—Deni of title—Estoppe 

229 


HINDU LAW —Alienation—Ooparcenery 
Sale deed by {coparcener in favour ofhis second 
wife—Subsequent settlement in favour of his 
first wife’s son coveri ies under the sale 
deed—Suit by the second wife or declaration and 
possession and not for general partition—lIf 
reHef could be given in such a suit 147 


Debts—Sale of Joint Family property in 
execution of mortgage decree against the father 
— Debt, not aypyavaharika nor for antecedent debts, 
nor for necessity nor benefit—Personal decree 
against father barred by limitation—Sale of 


—, 





INCOME-TAX ACT, (1922). 


Joint Family property in execution of mortgage 
decree—If binding on the son’s interest in the 
property—Doctrine of pious obligation — 
Applicability (F.B.) 191 
Minor—Natural guardian of a Hindu 
minor—Power to enter into'a family arrange- 
ment + 893 
—-——Minor—Notice by guardian demanding 
partition on behalf of minor—Severar.ce of status 
—Whether in the interests of the minor and 
beneficial to him—If could be gone into in 
proceedings other than a general suit for parti- 
tion æ. IJ& 
INGOME-TAX AQT (XI OF 1922) and Madra’ 
Estates (Abolition and Conversion into Ryot- 
wari) Act (XXVI of 1948), S. 5o—Interim pay- 
ments made by Government.in respect of estates 
taken over by Government under Act 

of 1948)—Not “‘income ° liable to be assessed 
under the Income-tax Act .. 5I 
———S. 2 (2) and (9)—Notional undivided 
family of an individual with his son en ventrs sa 
mere—Fiction of existence of unborn child appli- 
cable only to protect rights in pro The 
fiction cannot be extended to decide the status 
of the individual for the purpose of levy and 
asseasment of income-tax -. 163 
——~—Ss. 2 (6-A) (6) and 23-A—<Actual or 
fictional distribution of profits (out of agricultural 
income) by the company to its share-holder— 
Money in the hands of the shareholder—If 
retains the character of the income as it was 
in the hands of the company—Liability to 
tax ‘ , .. 155 
———S. 3—“‘ Association of Persons °”— What 
i—Whether a firm could be a member of 
an association of persons—Principal -Officer 
of the Association of persons~-If notice necessary 
—$. 2 (12)}—HEffect, a. .. 205 
——__—5. 10 (#)+~-Applicability—-*‘ Trading loss ” 
ee Tees ell pe of 
amount by cashier—Qlaim for ` deduction ` of 
amount as trading - loss—Permhissibility—Test 
to decide: - 1 E "4." I20 
——-—-S. 10 (2) (vif)—Profits realized by pur- 
chase and sale of land—If income from adten- 
ture in the nature of trade—Relevant ‘factors 
—Onus of proof © ‘ 298 
———S, 10 (2) (# 





ha > 


Bad and doubtful debt 
in respect business—-Assessee, a frieght broker 
to shipping line—Asstssee discharging the obliga- 
tions of the shipping line ‘ to ' the s as 
guarantor—Transaction not ono entered ‘inte 
in the course of business—Not a permissible 
deduction : .. 188 
——S. 19—Proviso—Assessee dealing in 
manual manufacture of matches—Assessee not 
maintaining a daily mixture account as regarda 
consumption of chlorate—If attracts Proviso 
to section 1g iz 
———S,. 28 (1) (c)—Scope—If could apply to 
cases where no return is filed by an assessee. 411 
———S. 30—Appeal under —Appeal petition 
not accompanied by notice of demand—Peti- 
tion returned—Re-submission after period of 
limitation—Effect—Income-tax Rules, R. 21, 


GENERAL 


INCGOME-TAX AQT (1922)—{Contd.). 

Form B, paragraph 2 —Scope and effect— 
Whether demand notice is an essential require- 
ment for the presentation of the appeal .. 158 
———Ss. 30 and 931—Appeal from beat of 
judgment assessment made under S. 28 (4)— 
Remand by Appellate Assistant Gommissioner 
Scope of power is limited—Assessce cannot 
in a canvass the validity of the proceedings 
—Liability to be assessed at all can be raised in 
the appeal—Succeeding Commissioner has to 
proceed in accordance with the order of remand 
made by the predecessor Gommissioner .. 180 
——-—§. 41—Bequest—Trust for religious and 
charitable purposea and trusts for the monthly 
ayments of son and wife—Income applied 
bor religious and charitable purposes alone exem- 
pt from tax under section 41 444 
S. 44-D (3) (4)—Scope and applicability 
—Transfer of assets and goodwill io non- resi- 
dent company bona fide io preserve business to 
the family if could be deemed to have been 
done to evade tax lability— Intention 399 
———§. 46 (2)—Certificate under for arrears 
of income-tax for a amount less than what is 
really due—Effect —-Notice of demand pur- 
porting to be under Madras Revenue Recovery 
Act (LI of 1864) which was not applicable to 
city of Madras instead of Madras City Land 
Revenue Act (XII of 1851)—Effect ..  gar' 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)'— Retrenchment— Division of manage- 
ment—When could be interfered with by 
Tribunal 240 
————§s. 2 (00) and 25-F and Working Journa- 
lists, (Gonditions of Service) and Miscellaneous 
Provisions Act (XLV of 1955), S. 5—-‘ Retren- 
chment’—Retirement on attaining the age of 
superannuation—When retrenchment , 285 
———S. 2 (s}—-Tindals employed by the boar 
owner,~Are workmen within the meaning of 
the Act—S. 2 (k)—-Community of interest bet- 
ween the tindal and lascars under him . 318 
——-S. 25-FF, , and Ana 
- Transfer of site and building—Transfer of the 
business on a subsequent date—Effect—When 
y the transfer of the business took place 
ether there’ was a contravention of the 

pr ions of S. 45-FF of the Act 418 


INTEREST AQT (XXXII OF 1839), S. 1—~ 
Charterers not ing the balance freight — 
Government of py undertaking to pay the 
same—If interest could be allowed on, the ce 
freight—-Demurrage—Interest on—When be- 
comes payable -. 169 
LAND ACQUISITION AQT (I OF 1894) 
S. 30—Reference under—Referring  officer— 
If can be made liable for costs 372 
LETTERS PATENT (MADRAS), Cl. 15— 
Appeal under, from an order refusing to Jen 
leave to appeal in forma pauperis—-Notice’ to 
respondent—lIf necessary »» 200 
Ql. 15—Judgment—Direction to investi- 
gate under S. 237, Companies Act, 1956—If 
“Judgment ” .- $53 
LIMITATION AQT (IX OF 1908), S. 15— 
Applicability—Attachment of decree in execu- 
tion of another decree—If operates as injunction 








MADRAS AGRICULTURISTS RELIEF AQT 


INDEX. gZ 
MAD. BUIL. (LEASE AND RENT CONT.) 
ACT (1949). 


or stay of execution of attached decree—Applica- 
tion for attachment of decree—If saves limita- 
tion for application by holder of attached 
decree for execution of that decree—Art. 182 (5) 
—Step-in-aid ak 5 
———S. 19—' Acknowledgment” —List of 
creditors of company signed by managing agent 
showing debt due to himself and filed in Court 
in winding-up proceedings—If saves limitation 
216 
Art. 11-A—Applicability—C. P. Code 
(V of 1908), O. 21, R. 103—Scope of 
Art. 116—Suit for compensation for 
breach of warranty of tithe—Starting point of 
limitation > 93932 
Arts. 134-B and 144~—-Alienation of trust 
roperty by the trustees not as trustee but in 
fis personal capacity—Trust property sold in 
Gourt sales—Action for recovery = the trustee 
—Limitation ed 
———Arts. 139 and '144~—~Applicability—Lease 
and licence—Distinction—Lease of waste lands 
for making them cultivable on payment of 
thesrwait to Government and of thundu theeroai 
and swanthiram to landlord—Tenant to enjoy 
net yield for himself—If tenancy at will—Non- 
yment of rent by tenant for over 12 years— 
But for possession—Limitation—Starting point— 
Adverse possession—Landlord and P 128 
Art.  182(5)—“‘ Step-in-aid ”— Attach- 
ment of decree in execution of another decree— 
If saves limitation for application by holder 
of attached decree si 35 
MADRAS AGRICULTURAL INCOME- T 
ACT (V:OF 1955), S, 2(a@)-(9)—Income from. 
building—When agricultural income 390" 
———5S. 5(¢) and (g)—Deduction for expenses 
of replantation and for maintenance of 
immature crop—Each head of deduction must. 
be proved .e 152 
———5S. 34 (2)—Revisional. power of the Com- 
missioner—Period -of limitation for exercise of 
l $25 











220 





(TV OF 1938), Ss. g (iii) (a), 9-A and r3—Rent 
payable under a lease on lease from usufruc- 

tuary mortgagee—If interest abe to be scaled 
apie under section 13 -4 


—_—§, SA Aua morts- 


gage with a personal covenant—-If amounts ta 


an anomalous mortgage so as to preclude the 





application of s. g-A 397 

S. gAn nity mo —Suit 
for sale by the mortgagee—Benefit of the Act 
cannot be invoked by the mortgagor .. 304, 


MADRAS BUILDINGS (LEASE AND RENT 
GONTROL) ACT (XXV OF 1949) and R. 12 
(3) of the srs ma ae the Ree ae aie 
tion to set aside ax udgment in appeal 
—~Application dismissed for default—Application 
for the restoration of the application dismissed 
for default—Not acca aE (XVIII of 
1960)—-Actions or proceeding s pending at the 
pecan of the Act—App Be cope 
o ; 441 
Receiver appointed by Court leasing 
premises on a monthly rental—Terms of lease 
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MAD. BUIL. LEASE AND RENT GONTROL) 
AQT (1949)—-(Conid.) 
approved and sanctioned by Court—Tenant if 
can subsequently for fixation of fair rent—Lessee 
undertaking to effect annual repairs at his expense 
—If could enable him to prevent the landlord 
from obtaining the benefit of increase of fe 
——S. 3 (5)—Government passing order 
of taking over building and allotting to an Officer 
—Landlord not surrendering possession to Govern- 
ment—If entitled to claim rent till date of order 
releasing building as 167 
———Ss. 6 (2) (a) and 16 (1)—Premium—Pay- 
ment of a lump sum under a lease with stipula- 
tion as to its repayment on the tenant vacating— 
Ifpremium receiving which constitutes jan offence 





272 
S. 19—Power of exemption under— 
‘Scope of 426 


MADRAS BUILDINGS LEASE AND RENT 
‘CONTROL ACT (XVIII OF r950), S. 23— 
Appeal—Person aggrieved—Who is .. 363 
S. 10 (3)—Land requiring premises for 
‘his own occupation—Test to decide 382 
MADRAS CITY TENANTS PROTECTION 
ACT (III OF oi arate tr tenancy agreement 
—Subsequent new single tenancy agreement 
covering both land and building on enhanced 
Tent subsequent to the Act—Protection under the 
Act—If available u 150 
as amended by Act (XIII of 
1960), S. g—Retrospective operation—Pending 
proceedings —Amending Act coming into force 
-during pendency of revision petition from order 
fixing and directing payment of price in instal- 
‘ments—Applicability of Amended provisions— 
Interpretation of Statutes—Retrospective opera- 
tion—Principles zi 25 
———as amended by Act (VI of 1g2 
and Act XIX of 1955), S. 9, Explanation— 
Scope and effect—Lessee under trustee—Right 
of, to compel trustee to sell land—If se 
IJ 


“MADRAS COURT-FEES AND SUITS VALU- 
ATION AQT OF 1955), S. 6 (3) and 25 
(6)—Applicability—Agreement by efendant 
settling lands jointly on 24 persons—Latter in 
possession and cultivation but enjoying separate 
portions under arrangement among themselves 
-mier se without reference to defendant—Inter- 
ference by defendant with possession—Suit by 
„al settlees jomtly for declaration and injunction— 
If comprises distinct subjects or causes of action— 
Court-tee payable a 172 

S. 7o—Refund — Scope of—Mistake— 
What is . 831 


MADRAS CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT) ACT (XXIV OF 
1956), S. 4—No agreement regarding rent for 
the year between landlord and tenants—Rent 
‘is payable in accordance with section 4.. 361 


—S. 4 ()— ees 
right to fixation of fair rent where tenant 
holds more than 6 2/3 acres of land—Sec- 
tions 3 and g—Effect—“Decision ”"—Meaning 
-of—Order of Rent Court on preliminary point 
-—Appeal — Competency — Section 9 E — 











MAD.HINDU RELI. AND GHARI. ENDOW. 
AGT, (1950). 


Interpretation of Statutes—Meaning of words 
Intention of Legislature—Ascertaimment of— 
Power of Court—Rules as to : 106 
MADRAS GULTIVATING TENANT’S PRO- 
TECTION ACT (XXV OF 1955), 5. 3 (2) (d)— 
—Wilful denial of the title of the dlord— 
Tenant refusing to allow-the landlord to go upon 
the land for putting up a shed for a motor water 
pump-—If amounts to wilful denial of the title 
of the landlord ee 336 
--——S. 4-A (2)—Resumption of land for per- 
sonal cultivation by owner from a cultivating 
tenant—Scope of right ee 2293 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 40-A (2) and (3)—Notice 
of intention to make a motion of no-confidence 
against the Municipal Chairman—Whether ma- 
terial forming the basis of no-confidence moton 
should have relevance to the functions of the 
Chairman T 388 

S. 93, Sch. IV—R. 19 (2) Explanation— 
Applicability—Notice of demand served under 
S. 29 of the Income-tax Act—TIf includes assess- 
ment order—Legality of levy—When could be 
questioned y 16 
Ss. 175 and 947, Proviso—Offence under 
S. 175-—If a sale of house-sites without making 
provision for streets—Not continuing offence— 
Limitation for prosecution ic 47 
MADRAS ESTATES (ABOLITION AND 
GONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948) (as amended by Act XLIV 
of 1958); Ss. 1 (3) and (4) and 20—Scope and 
effect ot—Village notified as under-tenure estate 
—Hamlet forming part of notified village held 
under grant of permanent cowle by landholder— 
if vests in Government—Rights of cowledar— 
If saved by section 20—Amendment Act of 1926, 
Effect a operation of sè 231, 
MADRAS ESTATES LAND ACT (I OF 1908) 
S. 3 (2) (d)——‘‘Estate’—Grant by Pandian King 
of hamlets attached to another village to 
temple—Grant of small extent of land and 
In some cases of only plots of land—Ab- 
sence of record of badana Dake and terms 
of original grant not known—If “‘estates "— 
Madras Estates aa and Conversion into 
Ryotwari) Act (XXVI of 1948) and Madras 
Estates Land (Reduction of Rent) Act (XXX of 
194.7) —Applicability sis 170 

S. 3 (2) (a) and (d)—Estate—Grant 
—CGonstruction of om 20 
MADRAS GENERAL SALES TAX ACT (IX 
OF 1939), S. 5 (2)—Applicability—Tea sold 
to buyer in ras for delivery to persons at 
places to be notified from time to time—Price 
fixed by F.O.R., in Madras—Goods packed, 
marked and consigned to Railway addressed to 
buyers at places outside Madras—Railway receipt 
in name of buyers delivered to buyers in Madras 
—Right of seller to exemption from tax. 276 


MADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XIX OF 1951), 
Ss. 39, 41 and 44—Applicability—Temple owned 
by peN religious community—Trustee appoint- 
ed by election—Term of office—If limited to 
five years—Powers of Area Committee to appoint 
trustee— Limits 385 
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MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
OF 1959), Ss. 47 (1) and 4g—Power of Area 
Committee to appoint tustess to a non-listed 
temple sä 320 
MADRAS INDEBTED AGRICULTURISTS’ 
AYMENT OF DEBTS) ACT (I OF 1955), 

. 4—EHffect of i 337 
———S. 4 (1)and (7) and Civil Procedure Code 
(V of 1908), S. 48 (2) "(b)—Effect on period of 
limitation gs 10 
MADRAS PANCHAYATS AQT (XXXV OF 
1958), Ss. 12 and 36—Madras Panchayat Union 
Councils (Special Provimons for First Constitu- 
tion) Act (XVII of 1960), S. 2—Panchayat 
Union first constituted—Electorate for election 
of Chairman and Vice-Chairman of the Panchayat 
Union Council—Vice-President, performing the 
functions of the President on the death of the 
President on the notified date—If can exercise 
his vote—Result of the election—If materially 
affected 235 


MADRAS PORT TRUST ACT (II OF 1905), 
S. 39—Port Trust taking charge of the goods 
under—Liability is that of a bailee as under the 
Contract Act—Proof of care and absence of negli- 
gence—Onus on the Port Trust—Section r1r0o— 
Goods entrusted under section 39 of the Act 
damaged by exposure to rain-—-Claim by the 
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1949, Ss. 6-A, (6), 12 and 13 and 65 (1) (a) 
and 66 (4) (1)—Scope (S.G.) .. 
#8 amended S. 66 (6)—Onus—Examina- 
tion of accused under S. 342, Cr. P. Code (V of 
1898) (S.C, 95 
BOMBAY RENTS, HOTELS AND LODGING 
HOUSES RATES (CONTROL) ACT (LVII 
OF 1947); S. 4-—Jurisdiction of the Court of 
Small Causes or of the Bombay City Civil Court 
Meaning of Premises—Amendment of $. 4 by 
addition of sub-S. (4) (a) (S.0)... g2 
BOMBAY TENANCY ACT (XXIX OF 1939) 
—Bombay Tenancy and Agricultural Lands 
Act (LXVII of 1948)—Bombay Act (XXXIII 
of 1952)—Retrospective Operation 

(S.C) .. 33 
BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (LXVII OF 1948), 
Ss. 25 and 29 (3)—Scope (S.C) .. 34 
CENTRAL EXCISE ACT (I OF 1944)— 
Excise Rules, 1944—Indian Finance Act, 1 
Entry 84 of the Union List —Section 64-A of the 
Sales of Goods Act (III of 19 ae 19, 31 
(1), (2), Arts. 265; 276 and 286 oF e Constitution 
of India Gasol (S.a.) .. 44 
CENTRAL EXCISE AND SALT ACT (I OF 
1944), S. 37—Central Excises Rules, 1944 (1960) 
R. 8 and the notifications thereunder—Arts. 14 
and 19 of the Constitution (S.Q) .. 94 


0. P. & BERAR ELECTRIOGITY DUTY 
ACT OF 1949 as amended by M.P. 
Taxation Laws Amendment Act, 1956 
-Section g—Entry 84 of List I, Seventh 
Schedule, Constitution of India (1950)— 
Entry a of List II of the Government of 
India Act, 1935 (S.G.) .. 22 


C.P.& BERAR LOCAL SELF-GOVERNMENT 
ACT, 1920—Scope (S.G) .. 79 
C.P. OE ae i T a = 
I ,Ss. 10, 15 and 24—S. 26 (2 e 
SN Sales Tex Act (XXIV of 1950) 
(S.G.) 2. 74 
CENTRAL SALES TAX ACT haar OF 


1956)—Bengal Finance (Sales Tax) Act (VI of 
1941)—Art. 196 of the Constitution—Scope 


I—— 


(S.C.) .. 23 
QITIZENSHIP ACT (LVII OF 1955) 
Constitutional validity—Ss. 5 tog and Citizen- 
ship Rules—Foreigners Act (XXXI of 1946)— 
Art. 19 (1) (¢) of the Constitution 

(S.C) .. 85 
CIVIL PROCEDURE CODE (V OF 1908), 


Ss. 10, 94, 151 and Or. 26 and 3g 
i (8.0) 7.. 27 
S. 11—General principles of res judicata 
not applicable in a suit—Two out of trustees 
—If can execute sale-deed Sc i property 
e . se 2I 





C. P. CODE (1993)—(Contd.). 

———S,. 60 (1)—Immunity from attachment— 
Tools of an artisan—Goldsmith—If artisan— 
Machinery—lIf tools ié 68 


———S$. 110—Scope—Article 133 (1)—of the 
Constitution of India (1950)—Substantial ques- 
tion of law—Whether the construction of the 
Managing Agency Agreement is a substantial 
question of law—Ss. 73 and 74 of the Contract 
Act (IX of 1872) (S.C.) .. 96 


——. 7, R. 10—Return of plaint—Plaintiff 
presenting the plaint to a Gourt having jurisdic- 
tion—If could ask for return of plaint to be re- 
presented in another Court also having jurisdic- 
tion ot 16 
———— 0O. 17, R.2—Scope (S.C.) 86 
COCHIN TOBACCO ACT (VII OF 1084)— 
Central Excise and Salt Act (I of 1944)—Finance 
Act, 1950—Government of India, Act, 1935 
(S.G.) .. 
COMPANY —Articles of Association—Forfeiture 
of shares—Interpretation of power in—Power 
of Gourt to set aside forfeiture fs 40 
COMPANIES ACT (VIII OF 1913)—-Winding 
up of unregistered Company—Foreign Creditors 
(S.G) 24 
Ss. 10, 12—Insurance Act (IV of 1938), 
Ss. 35 and 36 (S.C.) . 46 
—S. and 153 as amended in 1936— 
Companies Act (I of 1956)—Attendance of the 
company ‘In person’ (S.C.). 52 
—_——§, 187—Limitation Act (IX of 1908), 
Arts, 182-183—Letters Patent of the Allahabad 
High Gourt (S.G.) .. 8 
COMPANIES ACT (I OF 1956), S. 477— 
Companies (Court) Rules, 1959, Rr. 243, 2 
249 and 960—Calcutta High Court Rules under 








Companies Act, 1913, R. 195 (S.G.) .. 4I 
CONSTITUTION OF INDIA (1950), Arts. 1» 
138, 142 and 225 (S.G) 43 

Art. 19 (1) (¢)—Scope (S.G.) 85 


Arts. 133 (1)—Substantial question of 
law—Construction of Managing-Agency agree- 
ment eae rs 
Art. 136—Scope S.G.) 
Art. 226—Order of Advocate-General 
under S. 92, G. P. Gode—TIf judicial. . 60 
Arts. 166, 311—Rules of Business framed 
by the Governor of Punjab (S.G.) .. 99 
Art. 226 and Cr. P. Code (V of 1898), 
S. 4g1—Writ of habeas corpus—Maintainabulity 
of successive applications = 17 
Art. 290 (1)—Contract by Government 
not in accordance with formalities prescribed by 
Art. 290 (1)—Enforceab ility—Equity.. 56 
—Arts. 294, 295, 300-——Government of 
India Act, 1935, 8. 176 (1)—S. 32 of the Govern- 
ment of India Act, 1915 (SG) cs 76 
Arts. 310, 311 and 320—Civil Services 
Rules (S.G.) . 42 
Art. g311—Scope—C. P. Code (V of 1908)» 
0.2, R. 2 (S.G) .. 24. 
Art. 311—Scope—Reversion—When re- 
































duction in*rank (S.G.) 45 
CONTEMPT OF GOURT—Gist of 
(S.C) .. 81 


CONTEMPT OF COURT (XXXII OF 1952) 
S. 3—“ Contempt of Court”—Meaning of 

(S.C.) 69 
CONTRACT — Enforceability — Contract by 
Government not according to the formalities 
prescribed by Art. 299 (1) of the Constitution— 
Enforceability—Claim in equity —If could be 
relied on es 56 
——Specific performgnce—Plaintiff taking 
document of sale when only a loan was 
intended—Effect (S.G.) 94 
CONTRACT ACT (IX OF 1872), Ss. 19, 64 
and 65—Scope (S.G.) .. 54 
——Ss. 65 and 7o—The Government of India 


Act, 1935, S. 175 (3) of the Constitution of 
India (1950), Art. 299 (S.G.) .. 41 
——— Ss. 230 and 236—Scope (S.G.) .. 9 


CRIMINAL LAW AMENDMENT ACT 
(XLVI OF 1952) and (II of 1956)—Scope 

(S.G) .. 84 
CRIMINAL PROCEDURE CODE (V OF 
1898), Ss. 6 and 439—Revisional jurisdiction of 
High Court—Order of Magistrate under Extra- 
dinon Act—If subject to revisional jurisdiction 
of the High Court = Ig 
——Ss. 145 and 146 (1)—Scope of power of 
Court in revision from an order under 5. 145 
to go behind the finding of the civ Court in a 
reference under S. 146 (1) 20 
——Ss. 200, 202, 203 and 204—Section 196-A 





—A fresh complaint (S.C.) 50 
———S. 207-A (6)—Scope (S.C.) 73 
—_——§Ss. 233 and 239—Scope (S.C.) .. 82 
———S. 235 (1)—Scope—Joint trial 

(S.C.) 65 

S. 342—Examination of accused under 

(S.G.) 95 
———S. 350—Scope (S.G.) 84 
——Ss. 369 and 424—Scope 

(S.G.) 67 
———-§s. 423 and 374—Trial with the help of 
Jury S.G.) 3% 9 
——Ss. 423 and 561-A pe 

(S.G.) 84 
———S. 423 (1) (a)—Scope (S.C.) 64 


———§. 491—Writ of habeas corpus—Succesive 
applications—Maintainability ia 17 
CRIMINAL TRIAL—Extra-judicial consfussion 
—Admissibility—Evidence Act (I of 1872), 
S. 27 (S.C.) 47 
ELECTRICITY ACT (1910), Ss. 3, 5, 7, 8 and 
g—Scope (S.G) .. 95 





S.50—Scope of—Prosecution by the 
Police for the offence of _ abstractionof electricity 
—Whether competent T 68 
EVIDENCE AQT (I OF 1872), Ss. 25, 26 and 
27—Scope (S.Q) .. 69 
——S. 27—Scope (S.C.) .. 47 
——-S. 32 (1)—Dying declaration—Eviden - 
tiary value (S.A. 10 
———S. 45—Circumstantial evidence 
(S.G.) 67 


EXTRADITION ACT (XV OF 1903), S. 7— 
Order of Magistrate actting under—Nature of 
jurisdic tion—If Court subordinate to High Court 

ne 1g 
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FACTORIES ACT (LXIII OF 1948), S. 92— INGOME-TAX AQT (1922)—(Contd.) 
Legality (S.C.) .. 


Conviction under— 22 


FOREIGN PRN. oa A 
ACT (VII OF 1917), S. 1)—-Scope 
(S.G) .. 98 
FOREIGNERS AOT (XXXI 1946)— 
Scope (S.C.) 85 


GOVERNMENT OF INDIA ACT, 1935, 
S. 143 (2)—G.P. & Bera» Local Sclf Government 
Act, 1920, repealed by G. P. & Berar 
Local Government Act, 1948—Amending 
Act of rg94g—Art. 228 of the Constitu- 
tion—Provincial Legislatures right to legislate 
for the continuance of the tax (S.G.) . 79 
—_——§. 240 (3)—Constitution of India (1950), 
Art. 311—Scope—Reversion—When reduction in 
rank (S.C) 45 
HINDU LAW—Partition between co-widows— 
Nature of interest obtained—Right of survivor- 
ship ver se—If could be relinquished. . 56 


HINDU SUCCESSION ACT (XXX OF 1956), 
Ss. 14 to 16—Adoption by a Jain widow without 
the authority of her husband—Meaning of word 
mt ” in S. 14--Hindu Women’s Right 
to Property Act, 1937 (S.G) . go 


HYDERABAD ATIYAT ENQUIRIES ACT, 
(X of 1952), S. 13—Constitution of India 
1950, Arts. 14 and 19 (5.G.) 48 
INCOME-TAX ACT (XI OF 1922)— Taxation 
Laws (Amendment) Act (XXVIII of 1960)— 
Art. 14 of the Constitution (S.Q) .. 57 
‘Travancore Income-tax Act—Removal o} 


OF 





Difficulties Order, 1950 (S.G.) 57 
——§ S. 4 (1) (2) and S. 42—5cope. . 

(S.G.) .. 57 

————Ss. 4-A, 14, 24 and 66-A (2)—Scope 

: = (S.G) .. 87 

———5. 10 (S.G.) go 

——S, 10 (2) (vii)—Electricity Act (1910), 

Ss. 3, 5, 7, 8 and 10 (S.Q.) .. 95 





S. 10 (2) (xv)—Amount as to employee 
as tuity on retirement m service—lIf 
admissible deduction (S.C.) 47 
——Ss. 16, 18, 23-A, 34, a 226 and 
227 of the Constitution of India 
(S.C.) 92 
Ss. 16, 41 and 66-A (2)—Income-tax Act 
1961, S. 64 (S.C). 4% 79 
———§. 18-A—Liability of Hindu undivided 
family—Income-tax Amendment Act, 1953— 
R. 48 (S.G.) .. 61 
——-Ss. 22 and 34—Meaning of the word’ 
“any year” (S.G) .. 6 
Ss. 22 (2), 24-B (2), 29 and 46 (1 
(2), 24 (2), 30.5 48 (2) 





—— 


10 
Ss. 23 (5), 26-A, a ang H 





Scope 





Scope 





Ss. 31, 33-B and 34 (S.G.) .. 83 
———Ss. 33 and 66—Art. 136 of the Gonstitu— 
tion of India (1950) (S.G) .. 86 
——S. 35—Income-tax (Amendment) Act 
1953 (S.G.) . 65 
———S. 66 (1)—Fictional, sale or potential 
profits whether taxable—Real or actual profits 
(S.C) gi 


———S. 66 3) ee Court agreeing with the 
decision of ,the Tiibunal—Appeal by Special 
Leave under Art. 136—S. 5 of the Limitation 
Act (IX of 1908) (S.G) .. 70 
INDIAN INDEPENDENCE ACT (1947)— 
Suzerainty over the Indian CA of fae 
8.4.) .. 5 
INDUSTRIES (DEVELOPMENT AND RE- 
GULATION) ACT (1951), S. 2o—Vires Consti- 
tution of India (1950), Art. 246—Union Lists, 
Entries 7 and 52—State List Entries 24, 25, 26, 
and 27 (S.G.) .. 77 
INDUSTRIAL DISPUTES—Retrenchment— 
Decision of management—When could be 
interfeied with by Tribunal 16 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Bonus—Calculation—Amount of Income- 
tax—Return on working capital and provision 
for Rehabilitation—Allowances for 
(S.C.) 25 
Bonus—Full Bench Formula—Rehabili- 
tation Scheme—Second hand machinery 














(5.C.) 74 
Puja bonus (S.C.) .. 3I 
Bonus—Puja Bonus—Closing Bonus 
(S.Q.) .. 
Bonus Scheme (SG) s 7I 





Does a Solicitor’s firm constitute any 
Industry wıthin the meaning of the Act 





(S.C.) 81 
Wage—Structure, etc., of a subsidiary 
Company (S.C.) g6 





S. 2 (j)—Industry—What is—Chatram— 











When an industry y 38 

S. 7 (3) (¢)—Single Member Tribunal 

over sixty years of age—lInvalid Reference— 
Arts. 14, 165 and 217 of the Constitution 

(S.C.) 80 

——S$. 10 (1) (c) and 12 (5)—Scope of— 

Reference under—Power of Government 39 

S. 10 (1) (d) Ss. 25-A (2), 25-C, 25-D 

and 25-G (S.G) 4. 97 

S. 25-FF—Applicability — Transfer of 


ownership or management of an undertaking— 
State caniage operator selling the stage carriage 
with permit—If transfer of business—Prior 
employer when bound to pay compensation 
to workmen ie 8 
S. 33-G (2)—All India Industrial Tribunal 
(Bank Disputes) Award known as Sastri Award— 
Industrial Disputes (Banking Companies) Deci- 
sion Act (XLI of 1955)—Basic Salary 
(S.G.) .. 76 
S. 36-A—Scope of pO eing under 
(S.G) co 28 
Dismissal of workers—Standing Order 
No. 14 (c) (1) (S.C.) 27 
Standing Orders, R. 18 (2)—Terminating 
an employee’s services without holding any 
departmental enquiry (5.G.) . 71 
INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT, eee neon for leave and 














holiday 64. 
INSURANCE ACT (IV OF 1938), Ss. 35 and 
36—Scope (S.G) sx 46 


———S. 45-—Cont ract Act (IX of 1872), Ss. 19 
64 and 65 (S.C) .. 54 


$ 
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KERALA AGRARIAN RELATIONS ACT 
IV OF 1961)—Articles 14, 19, 31, 3I-A (1) 
A (2) (a) and 356 of the Constitution—Constitu- 
tion First and Fourth Amendment Acts of 1951 
and 1955 (S.Q.) 36 
Arts. 14, 19 and 31 of the Constitution— 
Madras Estates Land Act (I of 1908)—Madras 
Estates (Abolition and Conversion mto Ryotwari) 
Act (XXVI of 1948) (S.C.) 36 
LAND ACQUISITION ACT (I OF 1894 
Ss. 4, 6 and 38 to 42—“ Public Purpose” as 
defined by section 8 Sar 





37 
——S§. g3o0—Reference under—Referring 
Officer—If liable for costs 17 


Lease— Right reseived to lessee to surren- 
der possession at will—If inconsistent witb per- 
manent tenancy (S.C.) 3 
MADRAS AGRIGULTURISTS RELIEF 
ACT (IV OF 1938), S. 19 and 19-A-—Amend- 
ment Act (XXIII of 1948), S. 16—If retrospec- 
tive—Declaratory order made prior to Amend- 
ing Act—Decree applied for after the amendment 
—If the debt should be scaled down as per the 
Amended Act an 19 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXV OF 1949), S. 4— 
—Fixation of fair rent—Tenant agrecing to 
pay rent at a certain rate—If could apply— 
allowing an increase—Principles of.. 15 
Ss. 4 and 12-B and Act (XVIII of 1960) 
—Fixation of fair rent—Power of Revisional 
Court to remand—Applicability of new Act to 
pending proceedings filed under the old Act 
i 17 

———S. 7 (2) (ii)—Sub-ietting—When ground 
for eviction—Written consent—When neces- 
a 12 

S. 7 (6)—Madras Act (XVIII of 1960)— 
S. 10 (7) proviso—S and Effect—During 
the pendency of a petition for eviction another 
petition for similar reliefs filed—Dismissal of 
earlier petition—Hiffect on later—Interpretation 
of statutes—Statutes restricting ordinary rights— 
Rule of strict construction (F.B.) 55 


———S. tg (Madras Act XVIII of 1960, S. 29) 
—Power of exemption under—Scope of 
es I 
—~ —Applicability to pending proceedings. 15 
——S. 29— Powers of exemption under— 
When and how to be exercised—If could be 
exercised in cases where the occupants of cer- 
tain buildings belong to essential services and 
are immune from eviction even under the provi- 
sions of the Act 16 


MADRAS CINEMAS (REGULATIONS) 
ACT (IX OF 1955),5. 11—Power of exemption 
under—Scope of Ji 14 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), Ss. 215, 216 and 357 and Schedule VII— 
Di of land in the City as site for construc- 
tion of building— Prosecution for failure to com- 
ply with Town planning requirements—When 
justified x 20 
MADRAS GULTIVATING TENANTS 
C OF FAIR RENT) ACT (XXIV 
F 1956)—If applicable even to cases of te- 
nants agreeing to pay rent on waram a 
5 











MAD. CULTIVATING TENANTS ACT 
(1956)—(Contd.) 
(2) and R. 4 (g)— 
Cc refusing 





Rules under—S. 9 


Appeal from an order of Rent Court to 
set aisde an ex parte order—lIf competent, 
(S.G) ~. 37 


MADRAS ESTATES LAND (ABOLITION 
AND CONVERSION INTO RYOTWARI) 
AGT (XXVI OF 1949), 5. 18 (5)—Scope of— 
Land appurtenant to a binlding—Streets mound 
a temple—If appurtenant to temple—Dedica- 
tion as a public way—What amounts to. 59 
MADRAS ESTATES LAND ACT (I OF 1908), 
S. 3 (2)—“ Estates ”"—“ Meaning of ”—Minor 
—Service Inams—Madras Estates Land 
(Amendment) Act, 1945 (8.C.) 88 
MADRAS GENERAL SALES TAX ACT 
(IX OF 1939)— Export sales whether within the 
powers of the authority to assess sales tax or 
ullra vires (S.C.) 74 


MADRAS HIGH COURT ORIGINAL SIDE 
RULES—Order 1, R. 4 (4)—First Assistant 
Regisuar ordering sale in execution—If a 
Court—Separate order for sale from Court— 
If necessary Sa 58 
MADRAS HINDU RELIGIOUS ENDOW - 
MENTS ACT (II OF 1927)—Definition of 
temple under clause (12) of section 9 
(S.G) .. 50 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), 5. 2o—Scope of power of Gommis- 
sioner under to appoint a ft person where a 
hereditary trustee is under suspension. . 60 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
OF 1959), Ss. 47 (1) and 49— Power ‚of Area 
Committee to appoint trustees to a non-listed 
temple, bes 14 
MADRAS SHOPS AND ESTABLIS 
ACT (XXXVI OF 1947), S. 51—Applicability— 
Decision of Commissioner under—When could 
be the subject-matter of judicial scrutiny under 
Article 226 of the Constitution of India (1950) 
ia 15 
MADRAS TEMPLE ENTRY AUTHORI- 
SATION AQT (V OF 1947)—Definition of 
“ Temple ”’ S.C ) 49 
MADRAS VILLAGE PANGHAYATS ACT (X 
OF 1950) S. 127—Sanction under—Power of 
delegation—Scope of 13 
Rules under—Rules for clection of Presi- 
dent and Vice-President—Rule 2 (1)—-Gonduct 
of clection in a place othe: than the office of 
panchayat where there is one in contravention 
of rule—If invalidates the election 19 
MADRAS VILLAGE PANQGHAYATS ACT 
XXXV OF 1958) 5. 34 (1) AND MADRAS 
QT (XVII OF 19650) S. 2—Vice-President 
of Panchayat exercising powers of President for 





all purposes. A 39 
MINES RULES 1955 R. 74, (2)—Meaning of 
Welfare Officer ofa mine (S.Q) .. 7 


MINIMUM WAGES AQT (XI OF 1948)— 
Rules or Orders made thereunder—Meaning of 





the words ‘‘for which ” (S.c.) 7 
Validity of certain classes of Notification— 

Industria! Disputes Act (XVI of 1947) 
(S.d) .. 26 


MOTOR VEHICLES ACT P OF 1939)— 
State Transport Undertaking (S.C ) . 45 

S. 43-A—Interpretation se scope of 
RSR of Government unde: Es 18 
(amended by Act G of 1956) S. 68-C— 








Scope 3 
—-—§ 68-G—Scope (S.a) 35 
———§ 68-D (2)—Pé:mits under S. 57 (2)— 
O.:issa Motor Vehicles Rules—R. 8 

(S.C.) 33 
NEWSPAPER (PRICE AND PAGE) ACT 
(XLV OF 1956)—Daily Newspape: Price ard 
Page Order 1960—Art. 19 of the Constitution 
of India (SG) .. I 
NORTHERN INDIA FERRIES ACT (1878) 
Ss. 4, 8, 12 and Rules fiamed thereunde: 

(S.C. ) 95 
ORISSA ORDINANCE (I OF 1959, Ss. 4 & 
5 (1)—Art. 213, Art. 14, Art. 254 of the Consti- 
tution—S. 6 General Clauses Aci—Temporary 
Act. (S.Q.) 52 


ORISSA SALES TAX ACT (XIV OF 1947) 
S. 14—Vires—Restrictions on claim for refunds— 
Validity—Item 48 of List 2 of Seventh Schedule 
of the Government of India Act, 1935—Appli- 
cabılity (S.A.) 2I 


OUDH ESTATES ACT (I OF Pn Q P. 
Gode (V of 1908) O. 1, R. 10 Order 33— 
Hindu law (S.C.) 63 


PENAL GODE (XLV OF 1860) Ss: 4o-and 
379—Applicability (S.d.) .. 62 
——-—§3 120-B and E S 14 eh the 
QGonstitution of India (1950)—Punjab Jail 
Manual—Prisons Act—Solitary confirement 

(S.G) .. 23 
Ss. 120-B and 420—Prevention of Goir1up- 
tion Act (II cf 1947) S. 5 (1) (d) read with 
S. 5 (2)—S 350 Cr. P. Code (V of 1898)— 
Crıminal Law Amendment Act (XLVI of 1952) 
and (II of 1956) (S.C.) e 84 
——Ss. 124 (a) and 505—Qonstitutional 
validity vis-a-vis—Art. 19 (1) (a) of Constitution 





—Constitution First (Amerdment) Act 1951 

(S.G.) 2. 36 
——5. gor icad with S. 34—S. 423 (1) (a) 
Or. P. Gode (V of 1898) (S0) .. 64 





Ss. 302 read with Ss. 149 and 201 read 
with Ss. 147 and 148 (S. 100 








Ss. 302 and E e dac 
Act (I of ee ay. evidence—Cuir- 
cumstantial evidence (S.G ae 67 
———$s. 302, 304 Part a and 
sudden ” provocation (SG 3 30 
Ss. 302 and 307 read with S. 34—Cr. 

P. Code (V of 1898) Ss. 233, 239 
(SAJ ee 82 


———Ss 302 and 394 read with S. 34——A ms 
Act, (XI of 1878), S. 19 (J)—Appeal unde: 
Art. 134 (1) (a) of the Constitution of India 
(1950)—Scope (S.d.) 89 
S. 326 read with S. 94—Cr. P. Code 








(V of 1898), S. 423 and S. 561-A 
(S.Q.) 84. 
S. 380—Scope (S.d.) 5 


———-Ss. 380 and 451—-State of Jhabua not a 
part of the Indian Dominion—Offences com- 


(1962) 1 ML J—F-a 
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PENAL CODE (1860)—(Conid.) 


mitted in 1948—Part B States Laws Act (III of 
1951)—Effect (S.G.) 75 
——Ss. 457 and 380—Punishment for 
both offences—Permissibility—Evidence Act (I of 
1872), Ss. 25, 26 and 27—Scope 

(S.d.) 69 
PEPSU POLICE (INCITEMENT TO DIS- 
AFFECTION) ACT (I OF 1953), S 3—Whethe: 
ulira vires—S. 26 of the Pepsu Public Safety 
Ordinance (VII of Samvat 2006)—Patiala and 
East Punjab States Union Legislatuec (Delcga- 
-tion of Poweis) Act, 1953—Constituticn cl 
India (1950) as amended by Constitution (First 


Amendment) Act—Article 19 (2) 
(S'c.) 78 
PRACTICGE—Second Appeal—Jurisdiction of 


the High Court to reverse the fir.ding of facts 
arrived at by the Fust Appeal Court 
(S.C.) 3 


Supreme Cou: t—Appeal—Points rot dis- 
closed in statement of case—Will not be allowed 
to be urged (S.C.) 93 


Piess and Registiation of Books Act 
(XXV of 1867)—Declared keeper of D 
If owner— (5.0) . 
PREVENTION OF GQORRUPTION Ac 
(II OF 1947), S. 5 (1) (d) and (2)—Sccpe 
(SCL wa N 


PREVENTIVE DETENTION ACT (IV OF 
1950), Art. 22 (5) of the Gonstitution—What 
amounts to communication of grounds— 
Language and script of the detenu 

(SG) i 72 
PROVINCIAL INSOLVENQY AQT (V OF 
1920), Ss. 59, 68 and 75—Scope—Sale by 
Official Receiver—-Court when can interfere 
with discretion (S.C.) 32 


PUNJAB RESUMPFTION OF JAGIRS’ ACT, 
1957 as amended in 1959—Status of Jagirdars— 
Punjab Descent of Jagirs Act (IV of 1960)— 
Punjab Jagirs Act (V of 1941)—Vues—List 2 
of Seventh Schedule, Entries 18 and 45 of the 
Constitution (5.C.) . 87 


REGISTRATION ACT (XVI OF 1908), Ss. 
23, 34 and 77—Effect—Document presented for 
registration within the pericd piesciiked ur der 
S. 29—If registration could be 1efused on acccunt 
of failure of the executant to appear before the 
registering officer within the time 60 
REGULATION (XIX OF OS ee in 
sub-soil minerals, etc. (S.C.) 63 
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j THE SUPREME COURT OF INDIA. 
[CrvIL APPELLATE JURISDICTION]. 


PRESENT :—B.P. SINHA, Chief Justice, K. Suppa Rao, RAGHUBAR DAYAL AND 
J.R. MupHotxar, JJ. l 


Sri Dinna Ramanuja Jeer alias Sri Vanamamalai Ramanuja l 
Jeer Swamigal -. Appellant* 
U 


Sri Ranga Ramanuja Jeer alias Emberumanar Jeer and others. .. Respondents. 


. Civil Procedure Code (V of 1908), section g—Right to receive honours in a temple—Suit to establish—If 
of a Civil nature—Section 100—Findings of fact—Second abpeal—Not sustainable. 

_ A suit for a declaration of religious honours and privileges simpliciter will not lie in a civil Court. 
But a suit to establish one’s right to an office in a temple, and to honours and privileges attached to the 
said office as its remuneration or perquisites, is maintainable in a civil Court. The essential condi- 
tion for the existence of an office is that the holder of the alleged office shall be under a legal obligation 
to discharge the duties attached to the said office and for the non-observance of which he may be 
visited with penalties. Soju there cannot be an separ aie Baal office of thee: thakar, for a theerthakar 
has no obligatory duties to performs nor can there be an office of arulipad ; the said word only cannotes 
that the names of the theerthakars are called out by the archaka in a certain order. Even if theartham is 
given or other honours are shown in a particular order to a person holding an office, it does not neceg- 
sarily follow that the said honours are part of the remuneration attached to the office; but it is a ques- 

tion of fact to be ascertamed on the evidence whether the said honours are attached to the office as 
part of its perquisites in the sense that they become an integral part of the ritual to be performed 

y the recipient as the office-holder or are only shown to him as a mark of respect on the occasion of 
his' visit to the temple. 


The High Court has no jurisdiction to entertain a Second Appeal on the ground of erroneous 
findings of fact howeyer gross the error may seem to, be. 

Appeal by Special Leave from the Judgment and Decree, dated the roth 
February, 1953, of the Madras High Court in Second Appeals Nos. 2120 and 2121 
of 1947. i 


| A.V. Viswanatha Sastri, Senior Advocate (M.S.K. Iyengar, Advocate, with him) 
for Appellant in both the Appeals. i 


K.N. Rajagopal Sastri, Senior Advocate (M.S.E. Sastri, Advocate, with him) 
for Respondent No. 1-A in both the Appeals. ? 


S.V. Venugopalachari and R. Gopalakrishnan, Advocates, for Respondent No. 8-A 
in Appeal No. 244 and Respondent No. 7-A in Appeal No. 245. 


* Civil Appeals Nos. 244 & 245 of 1958. 27th April, 1961. 
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The Judgment of the Court was delivered by 


Subba Rao, 7—These two appeals are directed against the judgment of the 
High Court of Madras,dated February 19, 1953, setting aside that of the District 
Judge, Tirunelveli, and restoring that of the Subordinate Judge, Tuticorin, in O.S. 
Nos. 45 and 46 of 1945 on his file, and “they raise the question of maintainability 
of a suit in regard to honours and perquisites in the temple of Athinathalwar 


in Alwar ‘Tirunagari. ® 

At Alwar Tirunagari in Tirunelveli District there is a famous temple called 
Athinathalwar temple. The presiding deity in the temple is Lord Vishnu. Its 
origin is lost in antiquity. In the roth and 11th centuries Vaishnaviie saints, called. 
Alwars and Acharyas, whowere ardent devotees of Lord Vishnu, worshipped at the 
temple and sang in praise of the Lord. As time'passed by 20 smaller temples were 
erected to commemorate the lives of Alwars and Acharyas. Within the compound 
of the main shrine, there are three minor shrines of Nachiar, Nammalwar and. 
Garuda ; the rest of the smaller shrines are outsidé the premises of the main temple. 
Each of the said temples has its own manager, archakas and separate endowments 3. 
but, presumably because of the factthat the Alwars and Acharyas, whose idols are instal- 
led in the smaller temples, were originally devotees of SriAthinathalwar, an interesting” 
and novel practice of mutual and regular exchange of visits between the idols in the 
smaller shrines and the idol of Athinathalwar has grown over the years. During 
certain specified occasions in the year, the idols in the minor temples are brought to- 
the main temple for worship ; so too, on specific occasions the idol of Athinathalwar 
is also taken to the minor shrines; such visits being reminiscent of the days when the 
Alwars and Acharyas worshipped in the temple of Athinathalwar, 


Sri Ramanujacharya was one of the greatest of the devotees of Lord Vishnu 
and is well known throughout this vast country as the progenitor of an important 
school of Indian philosophy. He died in the year 1127 A.D. In the 13th century a 
shrine was built in his honour and his idol was installed therein. Sri Ramanuja- 
charya is also known as Udayavar or Emberumanar and the shirne built in his dedica- 
tion is known as Emberumanar temple. The manager and archaka of the said tem- 
ple is known as Emberumanar Jeer. Emberumanar temple also is outside the 
precincts.of the temple of Athinathalwar. ‘There are also mutual visits between the 
idol of Emberumanar and the idol of Athinathalwar to each other’s temple. ‘The 
present Emberumanar Jeer is the plaintiff in the suits out of which the appeals have 


arisen. od 


There is a mutt called the Vanamamalai Mutt in the said District and the head 
of the muti is known as Vanamamalai Jeer. Heis a sanyasi held in reverence by 
Vaishnavites of South India. He is the first defendant. 


The heads of the Ahobilam Mutt and the Tirukkurungudi Mutt are the 
second and third defendants respectively. The fourth defendant is the Executive 
Officer of the temple of Sri Athinathalwar and he was appointed by the Hindu 
Religious Endowments Board, Madras. 


The records disclose that, at any rate from the middle of the last century, 
there have been disputes between the various Jeers and others as regards the order 
of priority in which certain honours have to be distributed among the said Jeers 
when they attend the temple of Sri Atheinathalwar for worship. In the ghoshties 
(group of worshippers in front of the deity) both on ordinary and special days the 
said Jeers are shown honours befitting their rank. ‘The honours consist of distri- 
bution of theertham, thulasi, satari and viniyogam, and a few more similar items. Each 
of the said Jeers is allotted a particular place in the ghoshti and a certain order of 
precedence is observed inter se between them. ‘This order of precedence in the mat- 
ter of receiving honours has become an unending source of bickering between the 
religious heads ; with the result, the Madras Hindu Religious Endowments Board, 
constituted under Act I of 1923, with jurisdiction to administer the endowments 
in the Madras State, had to interfere and settle the disputes inter se between the 
various Jeers. On May, 12, 1927, the said Board fixed the order of precedence for 
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honours between the various Jeers to be observed both on ordinary and special days. 
By the said order the Board recognised the Emberumanar Jeer’s right to the honours- 
and perquisites in precedence over the other Jeers on all the days other than Vaikasi 
festival days, except the 7th day, and as regards the other days of the festival,. 
namely, 1st to 6th and 8th to roth days, the Board directed that the other Jeers 
should be shown on the respective days both the ordinary and special honours in 
precedence over the rest of the Jeers, including the Emberumanar Jeer. Not 
satisfied with the said order, the Emberumanar Jeer field O.S. No. 320 of 1933 
in the Court of the District Munsif, Tirunelveli, which, was later transferred to- 
the Court of the Subordinate Judge, Tuticorin, as O.S. No. 45 of 1945, against 
the other Jeers and the Hindu Religious Endowments Board, for the declaration 
of his right to the first theertham and other perquisites in precedence over all the 
others im the ghoshties of Sri Athinathalwar temple on the ground that he was. 
entitled to them as the office-holder of the temple of Emberumanar. Subsequent 
to the filing of the suit, the Board, by its order, dated May 15, 1935, altered the 
order of precedence giving the Vanamamalai Jeer precedence over the Emberu- 
manar Jeer; and this led to the Emberumanar Jeer filing another suit O.S. No. 
201 of 1941 in the Court of the District Munsif, Srivaikuntam, for a declaration 
of his right to the first theertham, etc., in precedence over all the others. This suit 
was later transferred to the Court of the Subordinate Judge, Tuticorin, as O.S. 
No. 46 of 1945, to be tried along with O.S. No. 45 of 1945. To the suits the Emberu- 
manar Jeer, the Vanamamalai Jeer, the Ahobilam Jeer and the ‘Tirukkurungudi 
Jeer, and the Executive Officer of the Hindu Religious Endowments Board were 
made parties. These suits have had a checkered career. But we shall briefly 
refer only to those stages of the long drawn litigation which have some bearing on 
the questions raised in the present appeals. O.S. No. 320 of 1933 was finaly 
numbered as O.S. No. 66 of 1936 and was disposed of on March 25, 1941, by the 
District Munsif, Tirunelveli. The learned District Munsif dismissed the suit on 
the ground that it was not maintainable as the plaintiff had no legal right in res- 
pect of which he could seek reliefin a civil Court. On appeal, the learned Subordi- 
nate Judge, Tirunelveli, came to the conclusion that, as the plaintiff had come to 
Court to establish his right of precedence to receive the Meertham, etc., as forming 
part of the emoluments of his office of aradanatkar in the suit temple, the suit could 
not be dismissed on the preliminary ground that it was barred under section 9 of 
the Code of Civil Procedure ; on that basis, he set aside the decree of the District 
Munsif and remanded the case for trial on other issues arising in the case. Both 
the parties preferred appeals to the High Court of Madras and they were numbered 
as G.M. As. Nos. 1 and 155 of 1943; on January 31, 1945, Chandrasekara 
Aiyar, J., dismissed both the appeals. The learned Judge propunded alternative 
theories, and he expressed himself thus : 


“ Of course, before he (plaintiff) can succeed in the suit, the plaintiff has to make out that he being 
the aradariaikar and trustee of the Emberumanar temple amounts to his holding an office in the suit 
temple. ” 


The learned Judge agreed with the Subordinate Judge that the suit could not be 
dismissed in limine without deciding the said question of fact. On remand, the 
learned Subordinate Judge, Tuticorin, to whom the said suit and the connected 
suit, being re-numbered O.S. Nos. 45 and 46 of 1945, were remanded came to the 
conclusion that the Emberumanar temple was a sub-shrine attached to the main 
temple of Sri Athinathalwar, and that the plaintiff, who was the aradanai- 
kar of the sub-shrine, would be virtually an office-holder in the main temple. He 
further held that the privilege of first theertham was attached to the said office as 
part of its remuneration and, therefore, the suit was one of civ] nature falling under 
section 9 of the Code of Civil Procedure ; in that view, having h:!d on the merits 
that the plaintiff had established his right of precedence, he decreed both the 
suits. As many as six appeals were preferred against the decrees in the two suits 
by the aggrieved parties to the District Gourt ; and the learned District Judge 
in a common judgment disposed of them on January 28, 1947. The learned 
District Judge, on a review of the evidence in the case, held that the institutions 
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were not interdependent or intimately connected in such a way that an office- 
holder of the Emberumanar temple was necessarily an office-holder of the 
Athinathalwar temple. On that finding, he held that the plaintiff was not 
an office-holder of the Athinathalwar temple and, therefore, he was not entitled 
to file a suit with regard to his rights of precedence in being given the theertham, etc. 
In the result he allowed the appeals and dismissed both the suit with costs 
throughout. Against the said judgment, the plaintiff preferred Second Appeals to 
the High Court of Judiciature at Madras, being Second Appeal§ Nos.2120 and 2121 
of 1947. They were heard by Krishnaswami Nayudu, J., who on a reconsideration 
of the evidence disagreed with the finding arrived at by the learned District 
Judge and accepted the finding given by the learned Subordinate Judge. Not only 
the learned Judge accepted the finding of the learned Subordinate Judge that the 
plaintiff as the aradqnaikar or the archaka of the sub-shrine was virually an office- 
holder in the main temple, he also went further and held that, as one of the threetha- 
kars, the plaintiff could be considered to be the holder of the office of arulipad in the 
main temple. In the result the learned Judge set aside the decree of the District 
Judge and restored the decrees of the learned Subordinate Judge. As leave to appeal 
to a Division Bench was not given by the learned Judge, the first defendant, t.e., 
the Vanamamalai Jeer, in the suits, by Special Leave, has preferred these appeals 
against the judgment of the High Court. 


A. V. Viswanatha Sastri, learned counsel for the appellant, raised before us the 
following points: (1) A suit for a declaration that the plaintiff is entitled to honours 
in a temple would not lie unless he establishes that he holds an office in the said tem- 
ple and that the said honours form part of the perquisites attached to the said office, 
and that , as in the present case the plaintiff claimed that he was an aradanatkar and 
trustee of only the Emberumanar temple and as such entitled to honours in Athina- 
thalwar temple, the suits should have been dismissed in limine on the ground that the 
plaints did not disclose any claim of civil nature falling under section g of the Code of 
Civil Procedure. (2) The Courts were not justified in allowing the plaintiff to make 
out a new case not ‘disclosed in the plaints, namely, that the Emberumanar temple 
was a subordinate shrine of the Athinathalwar temple and, therefore, the plaintiff was 
the office-holder of the latter temple; assuming that there was justification for the 
Courts in allowing the plaintiff to develop a new case at a very late stage of the proceed- 
ings, there was a clear finding of the District Court based on the evidence adduced in 
the case that the Emberumanar temple was not a sub-shrine of the Athinathalwar 
temple, and the High Court had no jurisdiction to set aside that finding in Second 
Appeals. 

Mr. Rajagopala Sastri, learned counsel for the respondents, contended that the 
plaintiffs alternative case was not really a new one, but all the relevant 
facts in support of that case were disclosed in the plaints, and that the finding of the 
District Judge was not a finding of fact but was either a legal inference from proved 
facts or a mixed question of fact and law. He argued that the contention of learned 
counsel for the appellant ignores the religious background and ideas of the class of 
persons with which we are now concerned, and that, if the matter is approached from 
a correct perspective, as the High Court did, it would be realized that there was such 
an association between the two temples as it could be said that one is subordinate 
to the other leading to the only irresisitible inference that the plaintiff, the office- 
holder of the sub-shrine, could claim honours in the main temple of which the sub- 
shrine is only a part in the larger sense. 


At the outset it would be convenient and necessary to notice briefly the law 
pertaining to the maintainability of suits in civil Courts in respect of honours in 
temples. Section 9 of the Code of Civil Procedure describes the nature of suits which 
a Court has jurisdiction to entertain. It can entertain every suit of a civil nature 
excepting suits of which its cognizance is either expressly or impliedly barred. As a 
corollary to this, it follows that a Court cannot entertain a suit which is not of a 
civil nature. Prima facie suits raising questions of religious rites and ceremonies only 
are not maintainable in a civil Court, for they do not deal with legal rights of parties. 


I] SINNA RAMANUJA JEER 0. RANGA RAMANUJA JEER (Subba Rao, 7.). 5 


But the Explanation to the section accepting the said undoubted position says that a 
suit in which the right to property or to an office is'contested is a suit of civil nature 
notwithstanding that such right may depend entirely on the decision of a question 
as to religious rites or ceremonies. It implies two things, namely, (i) a suit for an 
office is a suit of a civil nature ; and (ii) it does not cease to be one even if the said 
right depends entirely upon a decision of a question as to the religious rites or cere- 
monies, It implies further that questions as to religious rites or ceremonies cannot 
independently of such a right form the subject-matter of a civil suit. Honours shown 
or precedence given to religious dignitaries when they attend religious ceremonies in a 
temple cannot be placed on a higher footing than the religious rites or ceremonies, 
for they are integral part of the said rites or ceremonies in the sense that the said 
honours are shown to persons partaking in the ceremonies. Prima facie honours, 
such as who is to stand in the ghoshti, in what place, who is to get the tulasi, etc., in 
which order, and similar others, cannot be considered to be part of the remuneration 
or perquisites attached to an office, for they are only tokens of welcome of an honoured. 
guest within the precincts of a temple. One would have thought that it would even 
be a sacrilege to claim a right of precedence in the presence of the Almighty God, 
for all go before him as humble devotees to earn his blessings and not to assert their 
self importance or claim their right to preferential treatment. But a century of 
case-law in that part of the country has recognized certain rights of different grades 
of devotees and they and their innummerable followers began to cherish them or 
even to fight for them in criminal and civil Courts. This Court, therefore, does not 
propose to reconsiser the question of honours on first principles but will only resurvey 
the law on the subject with a view to ascertain, and if possible to clarify, the legal 
position. 

The earliest decision is that in Striman Sadagopa v. Kristna Tatachariyar’. There, 
the plaintiff was the gurukkal of Sri Ahobilam Mutt and he sued the trustees of Sri 
Devarajaswami temple at Conjeevaram for damages for injuries done to him by 
withholding from him certain honours and emoluments and also sought to have his 
right to such honours and emoluments established for the future. Two Schedules 
were attached to that plaint and they showed inter alia that what was claimed as 
honours were such as garlands, cocoanuts, prasadams and other paraphernalia 
attending the ceremonial recitation when the gurukkal visited the temple. Scotland, 
C.J., formulated the legal position thus at page 306 : 


a SEE ae - > a « . „these clearly show that every one of the matters in respect of which 
the suit is brought is purely a matter of religious and sacred observance in connection with the worship 
and ceremonials at the pagoda, and is claimed by the plaintiff as a matter of devotional respect and 
display due to his priestly rank or as a votive offering made to him whilst passing in procession through 
the temples, and when brought to the presence of the principal idol. ” 


Then the learned Chief Justice proceeded to state : 


“ He (the plaintiff) is not officially connected in any way with the ement or control of the 
pagoda, or its property or funds ; and the alleged dues of his office have no doubt been owing to the 
great reverence at one time entertained for his sacerdotal rank in the Hindu religion, and the importance 
from a religious point of view of his mere presence at the pagoda.” 


He concluded thus: 


“ Such honours and emoluments cannot in any respect be considered as remuneration for duties 
or ministrations performed by the plaintiff in the secular affairs or religious services of the pagoda. ” 


This decision, which has stood the test of time, clearly lays down that a suit to enforce 
the rights of persons holding offices connected with the management and regulation 
of temples and for honours and emoluments connected therewith would lie in a civil 
Court ; but a suit by a plaintiff, who does not held an office in the temple, claiming 
honours customarily shown to him as a matter of devotional respect and display due 
to his rank is not of a civil nature. ‘The principle laid down in this case and re- 
stated in subsequent cases has been applied by a Division Bench of the Madras High 
Court to a claim for first theertham, etc., in Sri Rungachariar v. Rungasami Buttachar?, 





1. (1863) 1 M.H.G.R. gor, 306. 2. (1909) I.L.R. 32 Mad. 291. 
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That decision was given in an ap arising out of a suit for a declaration that the 
plaintiffs had a hereditary miras right to the offices of Sthalathar, Kutumba First Theer- 
tham, Muntrapushpam, Vedaparayanam and Adyapakam from time immemorial in the 
temple of Sri Parimala Ranganathaswami at Tiruvilandur, and, by virtue of such 
xight, were entitled to a fourth share of the honours and emoluments due to their 
offices as detailed in Schedule A of the plaint. The learned Judges, on the 
‘evidence, came to the following conclusion at page 298 : ` 


Hlo ee e‘ ‘o he hh) the plaintiffs as hereditary Sthalathars are bound to orm 
besides the duties of superintendence attached to their office of Sthalathar, the ceremonial duties of 
Vedaparayanam, etc., and are entitled to receive remuneration for the ormance of those duties 
Included in this remuneration is ‘ the privilege of first theertham ’ from which the plaintiffs fare called 
* theerthakars’ .” 

Then the learned Judges proceeded to observe : 


fe ee as we do, that the privilege of the first theertham is attached to the 
hereditary office of the plaintiffs as a part of the remuneration of the office, the Court must, to protect 
the plaintiffs in the enjoyment of the office, declare what is the honour to which they are entitled. ” 


‘This decision recognizes that a suit for a declaration of a plaintiff’s right to an office 
and for the honours, such as first theertham, etc., as part of the remuneration will lie in 
a civil Court. 

Athan Sadagopachariar Swamigal v. Elayavalli Srinivasachariar1, is a decision rela- 
ting to honours in Athinathalwar templeitself. The plaintiff in that case was a trus- 
tee of a temple called Pillalokacharyar’s temple. The principal object of the suit was 
to prevent the first defendant from claiming to be one of the Adhyapaka Mirasidars 
in the temple of Nammalwar and Adinathar in Alwar Tirunagari. It was contended 
that the first defendant was one of the seven rat fae Mrrasidarsin the temple and 
his rank in the ghosti was just above the plaintiffs. Sadasiva Aiyar, J., posed the 
question raised and gave his anwer thereto at page 299 thus: 


“The legal question J wish to say something about is whether a suit for the honours mentioned 
im the second item of the second Schedule to the plaint is maintainable in a Civil Court. It is clear that 
if those honours are not attached to any office in the temple, no such suit could lie. The first branch 
of the question, therefore, is a question of fact, viz., whether these honours are attached to the Adhya- 
paka Miras Office in the temple. ” 


After considering the evidence and other relevant decisions, the learned Judge came 
to the following ćonclusion at page 300 : 


“I see no difficulty whatever in holding on the evidence in this case that the plaintiffs and the 
first defendant and the 5 other Adhyapaka Méirasidars get their rank in the Goshti and their rank in 


the distributions of ETE not because those honours are part of the Adhyapaka Miras to 
which they are entitled but because of their being Acharya Purushas or of their families having been 
very respectable religious families for long or because the mere respect due to their offices has been con- 
sidered as making them fit in a social, and religious point of view to obtain such honours.” 


That would be enough to dispose of that appeal, but the learned Judge proceeded 
to make certain observations even on the assumption that the said honours had been 
attached to emoluments so far as the 7 Adhyapaka Mirasidars were concerned. 
The observations of the learned Judge, though obiter, deserve to be quoted not only 
because of his vast experience in matters of Hindu religion but also because of his well 
known reformative zeal to remove the cobweb that shrowded the Hindu religion 
by superstitious ignorance and perverted imposition. The learned Judge says at 
page 3Qr 5 . 
“o n 4. . . . the next question of law is whether such honours to be shown in the 
pone of God can be legally attached to the office as emoluments, in other words, can honours 
legally claimed by any body as receivable by him in a temple ? When a trustee chooses to parade 
the temple elephants and dancing girls before a high official or any other person and gives him prasa- 
dams, etc., he does it in order to show ‘honours’ to that person and when he does it without prejudice 
to the conduct of the rituals and ceremonies in the temple, he always says that the God of the temple 
Himself condescends to treat the official or other persons as God’s guest and shows him these ‘honours’. 
Such persons to whom respect is shown cannot in my opinion claim such ‘ honours’ as a legal right, 
but as a favour shown by the temple Deity. Such honours in the strict eye of the Shastras cannot be 
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called honours at all but as doles condescendingly given by the temple Deity asa ‘favour’. One of the 
honours, as is well known, shown to a, Hindu in a Vaishnava temple is to place the impression of the 
fect of the Deity upon the head or shoulders of the devotee. Another is the distribution of the ‘leavings’ 
of the food off to the Deity to the distinguished devotee. The sandal paste of the feet of the Deity 
and the leaving of his food and the garland worn by the God are riven as marks of pure grace and not 
as rights and honours claimable by the devotee. . . . . . . Thisclearly howe that while we 
Ought to numbly accept the Deity’s leavings given through the trustee or an archoka, a claim for 
* honour’ to be shown in the presence of God is a sinful claim and is illegal and unshastraic. I would 
therefore respectfully camfine the decision in Sri achariar v. Rungaswami Battachar+ to cases in which 
the receiving of the first theertham by an office holder has become indissoluable part of the ritua? 
to be performed by the recipient as an effice-holder and the extension of the principle should be care- 
fully guarded against.” 


These are weighty observations and if they were appropriate in the year 1913 they 
should be much more so in the year 1961. We respectfully accept these observa- 
tions as laying down the correct proposition, namely, that a party claiming an honour 
like first threertham, etc., has to prove not only that he is an office-holder of the temple 
and that he has been receiving the first theertham in the Ghoshti but also that the receipt 
of the first theertham, has become an integral part of the ritual to be performed by him 
as an office-holder ; for, the receipt of the first theertham would be consistent with its 
being shown as a grace from the Lord and also as its being a part of the remuneration 
to the office. Another Division Bench of the Madras High Court in Vathiar Venkata- 
chariar v. P. Ponappa Ayyengar® had to consider the question of a claim to a religious 
honour which consisted of receiving theertham and prasadams in the temple in certain 
order of precedence. This case also relates to Athinathalwar temple and to the 
question of precedence among the theerthakars.. The first question raised was 
whether there was such an office as theertham office in the temple. Krishnan, J., 
delivering the leading judgment, in rejecting that there was such an office observed 

at page 961 : 
“ It may be mentioned that among the Theerthakars there are some 5 or 7 in number, who are 


called Adhyapakamdars, whose special duty it is to recite these Prabandams and they are remunerated 
‘by Inam lands given to them. They are what may be called the official reciters in this temple ”. 


Adverting to the question raised, the learned Judge proceeded to observe : 


“Tt is clear that, to constitute an office one, if not the essential, thing is the existence of a duty or 
duties attached to the office which the office-holder is under a legal obligation to perform and the 
non-performance of which may be visited by penalties such as a suspension, dismissal, etc.” 
Applying the test in the case of Theerthakars and other Adhyapakamdars, the learned 
Judge said at page 962 : 

“The only difference between the outsiders and the Theerthakars, as shown by the evidence, 18 
that the Theerthakars have special places allotted to them in the temple to stand and recite and they are 
given the honour of Theertham and Prasadam, before the outsiders get them ; and they have what is 
called an ‘ Arulapad’, that is, their names are called out by the Archaka in a certain order, when, if 
‘present, they have to nd by saying ‘ Nayinde’, meaning ‘I amhere.’ This does not seem to 
show that they are anything more than a recognized and privileged class of worshippers who are 
shown special consideration by having places allotted to them in the temple and by being given the 
honours before the ordinary worshippers in an order of precedence fixed by the usage of the temple.” 


On a consideration of the evidence in that case, the learned Judge stated : 


“ On the evidence as set out it must be held that-the plaintiffs have not made out the existence 
of any obligatory duty on the part of the Thserthakars or of any office called the Theertham office.” 


This judgment, therefore, establishes that there is no office called the Theertham 
office in the temple, as there is no obligatory duty on the part of the said Theerthakars 
in the temple. As the claim to the‘said honour was not established to have been 
attached as emoluments to the religious office the suit was dismissed. Sri Emberumanar 
Jeer Swamigal v. The Board of Commissioners for Hindu Religious Endowments, Madras’, 
is a decision of a single Judge of the Madras High Court in a writ petition filed by 
Emberumanar Jeer questioning the order of the Religious Endowments Board which 
is the subject-matter of the present appeals. That writ petition was dismissed on the 
ground that the Board’s order related to administrative matter and, therefore, a 





1. (1909) I.L.R. 32 Mad. 291. 3. (1936) 71 M.L.J. 588. 
2. (1918) 45 I.G. 959. 


8 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1962 


a writ of certiorari would not lie to quash the same ; but in the course of the judgment, 
Pandrang Row, J., made certain relevant observations at page 591 and they are: 

“ What was determined by the Board was the order of distribution of theertham and honours 
connected with theertham. This matter cannot in my opinion be regarded as a determination of any 
rights of subjects. The rights of subjects referred to in the rule are rights which can be legally enforced 
and not mere honours or precedence claimed or recognized as a matter of courtesy or usage. It is 


not serious] a ee that the right to obtain the thesrtham or honours in a particular order of precedence 
is nota civil right which can be enforced or declared in a civil Court.” > 


After citing the observations in Sriman Sadagopa v. Krishna Tatachariyar!, the learned 
Judge observed : 


“ Indeed the rule that civil Courts cannot take cognizance of claims to mere honours or privi- 
leges of the nature referred to above has been unquestioned for many years and every attempt to- 
evade that rule has met with failure,” 


The observations of the learned Judge are rather wide, for, as the earlier deci- 
sions show, though a suit for privileges or honours per se may not lie in a civil Court, 
if they are annexed to an office, they can be agitated therein. This judgment was. 
taken in appeal to a Division Bench of the High Court, consisting of Leach, C.J., 
and Somayya, J., who confirmed the same. They observed : 

“Tt is acknowl that a question relating to the distribution of theertham or other temple 
honours cannot be made the subject-matter of a suit as it is not a question which affects a legal right.” 
The remarks we madein regard to the observations of Pandrang Row, J., would 
equally apply to these observations. They do not represent the entire law on the 
subject, but only a part of it. 


It is not necessary to refer to further citations, for the decisions already cited lay 
down the relevant principles of law clearly. For convenience of reference we may 
summarize the law on the subject thus : (1) A suit for a declaration of religious 
honours and privileges simpliciter will not lie in a civil Court. (2) But a suit to 
establish one’s right to an office in a temple, and to honours and rivileges attached! 
to the said office as its remuneration or perquisites, is naa nahl in a civil Court. 
(3) The essential condition for the existence of an office is that the holder of the 
alleged office shall be under a legal obligation to discharge the duties attached to 
the said office and for the non-observance of which he may be visited with penalties. 
(4) So judged, there cannot be an independent office of theerthakar, for a theerthakar 
has no obligatory duties to perform; nor can there be an office of arulipad ; the 
said word only connotes that the names of the theerthakars are called out by the archaka 
in a certain order. (5) Even if theertham is given or other honours are shown in 
a particular order to a person holding an office, it does not necesarily follow that 
the said honours are part of the remuneration attached to the office ; but itis a 
question of fact to be ascertained on the evidence whether the said honours are 
attached to the office as part of its perquisites in the sense that they have become 
an integral part of the ritual to be performed by the recipient as the office-holder 


or are only shown to him as a mark of respect on the occasion of his visit to the 
temple. 


Having regard to the said principles, let us now look at the contentions raised 
in this case. The first submission of learned counsel for the appellant is that, in 
view of the said principles, the suit should have been dismissed in limine on the basis 
of the allegations in the plaint. In p ph 4of the plaint in O.S. No. 45 of 
1945, the claim of the plaintiff to the office is stated thus : 

~ The plaintiff is the present Emberumanar Jeer and as such the aradhanaikar and ‘trustee of the 
said Emberumanar temple having been appointed and nominated by his predecessor Sri Sadagopa. 
Ramanuja Jeer who died in 1930.” 
In paragraph 7 of the plaint, his claim to the honours is stated thus : 

“ In his capacity as holder of the office of aradhanaikar and trustee of the Emberumanar temple- 


and as emoluments attached to the said office, the Emberumanar Jeer is by immorial usage and custom 
entitled to receive, in the ghashties that are formed before all the sannidkies in the Adhinathalwar 
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temple on all occasions of each ot all the days of the year without exception, the first thesrtham 
and other honours described in Schedule I below and the perquisites described in Schedule IT below.’” 


In paragraph g it is further stated : 


“ In his capacity as holder of! the office of Aradhanaikar and trustee of Emberumanar temple 
and as emoluments attached to the said office the Emberumanar Jeer is entitled to receive on the 
7th day of Vaikasi festival in the Athinathalwar temple, in addition to and along with the honours 
and perquisites describeal in Schedules I and II, certain other honours such as the tying of the silk 
gear, ctc., more particularly described in Schedule III hereto. These are known as special honours 
while the honours described in Schedules I and II are known as ordinary honours.” 


It is clear from the said allegations that the claim of the plaintiff to the ordinary 
and special honours in the Athinathalwar temple is based upon his capacity as office- 
holder as Aradhanaikar and trustee of Emberumanar temple. There is no allegation 
that he is an office-holder in Athinathalwar temple. In the written-statements. 
filed by the defendants the claim of the plaintiff to the said honours is denied. 


In O. S. No. 46 of 1945 also the claim of the plaintiff to the honours is based 
upon the same allegations that are made in the plaint in O.S. No. 45 of 1945. In 
the written-statement filed by the defendants the said claim is denied. Indeed, 
the original issues reflected only the allegations found in the pleadings. If the 
Courts had directed their minds to the a as they should have done, instead of 
travelling beyond them in search of some plausible basis to sustain the plaintiff’s claim 
the suits would have been dismissed for the simple reason that on the allegations 
in the plaint the plaintiff was not an office-holder in the temple of Athinathalwar 
and, therefore, he could not claim the honours shown to him in the said temple 
as perquisites attached to his office ; but unfortunately this was not done, and we 
think that it is too late to dismiss the suit on that ground when all the parties adduced 
voluminous evidence on the alternative ground and took the decision of the Courts. 
We shall, therefore, proceed to consider the case on the alternative basis on which 

the claim has been put forward on behalf of the plaintiff in the Courts below. 


To appreciate the said basis, it is necessary to recapitulate the relevant facts. 
Originally, the District Munsif dismissed the suit O.S. No. 320 of 1933 (O.S. No. 45 
of 1945 on the file of the Court of the Subordinate Judge, Tuticorin) on the ground 
that the plaintiff has no legal right in respect of which he could seek relief in 
a civil Court. But on appeal the learned Subordinate Judge set aside the decree 
and remanded the suit for trial. In paragraph 18 of his judgment, the learned 
Subordinate Judge stated : 


“Ina view of the above authorities I am of opinion that when the present plaintiff has come to 
Court with a specific case set out in paragraphs 7 and g of his plaint that his right of precedence to 
rective theertham, thulasi, satari, prasadam and other perquisites forms part of the emoluments of his 
office of aradanaikar in the suit temple, the suit cannot be dismissed on the preliminary ground that it is 
barred under section 9, Civil Procedure Code ”’. 


There is an obvious mistake in this statement, for in the paragraphs mentioned 
therein it is not alleged that the plaintiff has an office in the Athinathalwar temple. 
Presumably this mistake lead the learned Judge to come to the conclusion which 
he did. On appeal, in the High Court it was pointed out to the Court that the 
plaintiff held no office in the Atfinathalwar temple. But Chandrasekhara Aiyar, J., 
for the first time, allowed the plaintiff to make out a new case. The learned Judge 
stated the said case in the following words : 


“ One view to take of this case is what was adopted by the District Munsif, namely, that as the 
plaintiff admittedly holds no office in the Athinathalwar temple he cannot claim these honours. The 
other view which found favour with the Subordinate Judge is that owing to the alle associations. 
of the two temples, their interlinking and their interdependence, the Aradanatkar and trustee of the 
Emberumanar temple might claim to be regarded as an office-holder in the Athinathalwar temple.” 


Th learned Judge did not decide the point, but he observed : 


“ But the idea of two temples or mutts, of equal rank and co-ordinate and independent authority 
or where one is the pri institution and the other its subsidiary or adjunct being linked together 
for certain purposes of porship and observance of rituals cannot be said to be entirely foreign to Hindu 


notions.” 
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He concluded thus : 


“ Of course, before he can succeed in the suit, the plaintiff has to make out that he being the 
Aradanaikar and trustee of the Embsrumanar temple amounts to his holding an office in the suit temple’’. 


The question whether the origin of this new case is found in the judgment of 
the Subordinate Judge or that of Chandrasekhara Aiyar, J., need not detain us. 
‘This is a new case not disclosed in the plaint ; but after remand both the parties 
directed their attention to this question and adduced all the relevant evidence per- 
taining thereto. 


On remand, the learned Subordinate Judge in an elaborate judgment con- 
sidered the said aspect of the case. He considered the evidence under three heads, 
namely, (i) historical, (ii) administrative, and (iii) financial. On the first head 
after considering the origin of the two temples, the learned Judge came to the con- 
clusion that the idea that the Emberumanar temple was historically connected 
with Athinathalwar temple could not be “ poopoohed ”. Under the administrative 
head, he found that till 1926 Emberumanar temple was merely a sub-shrine 
attached to the bigger Athinathalwar temple, and the trustees of the latter temple 
were exercising administrative control over it as such. Coming then to the financial 
side, he found that there was sufficient evidence to justify the inference that the two 
‘were intimately connected even financially. Passing on to the question of 
‘ceremonial and religious association between these two temples, the learned Judge 
found that there was similarity in the mode of routine and day-to-day worship in 
the two temples ; but there was no interlinking or interdependence between them ` 
in that matter. Then the learned Subordinate Judge pointed out that notwith- 
‘standing that there was no interlinking and interdependence in that matter, they were 
so intimately associated with each other in other religious rites and ceremonies as 
to lead to the inference that the Emberumanar temple was after all only a sub- 
‘shrine attached to the main temple of Athinathalwar. Then he pointed out that 
the question in the said form was not before Chandrasekhara Aiyar, J., but thought 
that it was open to him to go into the said question. After going into the evidence, 
he finally came to the conclusion that apart from historical and secular association, 
there had been also_ceremonial and religious association between the two temples 
and, therefore, the Emberumanar temple was nothing but a sub-shrine attached 
to the main temple of Athinathalwar. On that finding he further held that the 
plaintiff who was admittedly the aradhanaikar of the said temple was virtually an 
office-holder in the main temple. In the appeals filed by the various parties against 
the decrees of the {learned Subordinate Judge, the learned District Judge of 
Tirunelveli reviewed the evidence once again under the said three heads and came 
to a contrary conclusion. On the administrative side he found that the Emberu- 
manar temple was not subordinate to the temple of Athinathalwar, in the sense 
that the authorities of the latter temple could give orders to the authorities of the 
Emberumanar temple, that is, the former was not subordinate to the latter temple 
administratively. On the financial side, he was equally emphatic that the two insti- 

‘ tutions were not interdependent. On the religious or ritual aspect, the learned 
District Judge held that, as both the institutions were constructed in the same place, 
there must have been some connection between the two and in that sense in a 
general way the Emberumanar temple might be described as a ‘sub-shrine. On 
the said facts, the learned Judge posed the following question for his consideration : 


eon is the inference to be derived ?” On the evidence, he answered the question 
us: 


“I hold on the evidence that these institutions are not interdependent or intimately connected 
in such a way that an office-holder of Emberumanar temples is necessarily an office holder of the 
Athinathalwar temple. I hold therefore that the plaintiff is nota n office-holder of the Athinathalwar 
teuwple and therefore he is not entitled to file a suit with regard to his rights of precedence in being 


given theertham.” 
This finding is certainly a finding of fact based upon the entire evidence in the case. 


In the Second Appeal, the learned Judge of the High Court, on a review of the 
evidence, disagreed with the learned District Judge and accepted the finding of 
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the learned Subordinate Judge, and held, for similar reasons, that the plaintiff 
was virtually an office-holder in the main temple, he further held that the plaintiff 
could also be considered to be the holder of the office of Arulipad and, in that 
capacity also he was entitled to the first theertham and other honours. The first ques- 
tion 1s one of fact. The learned District Judge, though he differed from the Sub- 
ordinate Judge, held, on a consideration of the entire evidence that the plaintiff 
was not an office-holder in the Athinathalwar temple. It has now been well settled 
that the High Court has no jurisdiction to entertain a Second Appeal on the ground 
of erroneous finding of fact however gross the error may seem to be. The judgment 
of the learned Judge does not disclose that there are any permissible grounds for 
interference with the finding of the District Judge. The second ground of decision 
of the High Court is based upon a case that was raised for the first time before it. 
Nowhere in the plaints or before the two subordinate Courts the plaintiff attempted 
to sustain his claim on his being the holder of the office of Arulipad. The High Court, 
therefore, was not justified in allowing the plaintiff to set up any such claim for 
the first time in the Second Appeal. That apart, it does not appear that there is 
an office called Arulipad. A Division Bench of the Madras High Court in Vathiar 
Venkatachartar v. P. Ponnappa Ayyangar1, had an occasion to define the word “‘Arulipad”’. 
There, a claim was made to the office of Theerthakar. On the evidence it was held 
that the plaintiffs had not made out the existence of any obligatory duty on the papt 
“i Theerthakar in the temple. In that context Krishnan, J., observed at page 962 
us ! 

a vewtalstin the Theerthakars have special places allotted to them in the temple to stand and 
recite and they are given the honour of Teertham and Prasadam, be ore the outsiders get them ; and 
they have what is called an ‘‘Arulipad”’, that is, their names are called out by the archaka in a 
certain order, when, if present, they have to respond by saying “‘ Nayinds ”, meaning ‘“‘I am here.” 
It is, therefore, clear that there is no office designated as “ Arulipad ”, but that word 
only describes the duty of the archaka to call their names to ascertain whether 
the theerthakars are present in the ghoshti. ‘There is no evidence in this case that the 
plaintiff, as a theerthakar, has any obligatory duty in the Athinathalwar temple 
to perform and, therefore, it is not possible to treat him as an office-holder in that 
capacity in the said temple. 


This leads us to the argument of the counsel for the respondent that, though it 
cannot be said that the Emberumanar temple is a part or a subordinate of the 
Athinathalwar temple in the sense that all the office-holders of the former are the 
office-holders of the latter, there is sufficient ritual connection between. the two which 
in the consciousness of the religious public is treated as sufficiently intimate to make 
the one subordinate to the other. This intimate religious connection, the argument 
proceeds, flows from the historical, administrative and financial ties, however loose 
they may be, that have existed for over a century between the said two temples. 
This argument may have some validity in a theological discussion or an ecclesiastical 
Court, but cannot obviously be accepted in a civil Court. Krishnaswami Nayudu, J., 
summarizes the facts in his judgment which, in his view, support the conclusion 
that the Emberumanar Jeer was virtually an office-holder in the Athinathalwar 
temple: As the correctness of the said facts is not questioned before us, it will be 
convenient to extract them in the words of the learned Judge : 

“In all Vaishnavite temples, the Alwars and the Acharyas take a prominent place in the religious 
ceremonies and observances of the temple. An attempt was made to show that there has been an 
interlinking and interdependence of the ritual and ceremonies between these two tempes, but as 
rightly found by the learned Subordinate Judge, in the matter of routine and day-to-day worship and 
rituals such interlinking and mterdependence have not been satisfactorily made out. The rituals or 
the manner of Saab es divine service are uniferm in every Vaishnavite temple. But, as found by 
the learned Subordinate fades, though a ritual in the main temple is not dependent upon the ritual 
in the sub-shrine, the Emberumanar ay! being an Acharya is intimately associated with the deity 
in the main temple in all the important festivals, the most important of which are the Margali and 
Vaikast festivals and other religious ceremonies. There are several Mandaga padis for the Athinatha 
Alwar in the Emberumanar temple. Thereis Sethu Thirumanjam for the Athinatha Alwar and Emberu- 
manar deities on three occasions, two of them in the Emberumanar temple and one in the main temple. 
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There there is what is called Alwar Sayanam which has to take place on the roth day of the Margali festi- 
val and which is performed in the main temple. There are several other similar religious observances, 
where the two deties meet and certain rituals and religious ceremonies are gone through. The daily 


ritual in a Vaishnavite temple is a routine matter and on occasions, for instance, in the months of 

Margali and Vaikasi and on other festival days, there is necessity for the Alwars and the Acharyas to 

meet the main deity and ceremonies able to the occasions are performed. It is not possible to 

imagine a temple where God Vishnu is installed without the presence of the Alwars an Acharyas 

Alwars and Acharyas are devotees of God Vishnu who have received divine recognition in their lives 

a the festivals in relation to them depict incidents of such manifestation* of divine grace to his 
evotecs, 


, It may also be mentioned that the installation of each Emberumanar Jeer, who it ee! be stated. 
18 a Sanyasi, is in the Athinatha Alwar temple under its Dwajasthamba, the staff, and the 

declaration of the status of the succeeding Jeer is made only in the presence of the deity of the main. 
temple. ” 


We may also add to the said facts that at one time the share of tasdik allowance 
to the Emberumanar temple was paid through the trustee of Athinathalwar temple- 
and there was also an occasion when a trustee of the Emberumanar temple was. 
dismissed by the trustee of the Athinathalwar temple. On the other hand, both. 
the temples are under different managements, they have their separate office-- 
holders, distinct rituals, different budgets, and separate endowments and in the 
year 1926 on an application filed by the Emberumanar Jeer, the Religious. 
Endowments Board declared the temple as an excepted temple indicating thereby 
that the Emberumanar temple was a separate legal entity and that the said Jeer- 
was its hereditary trustee. The only question, therefore, is whether the said facts. 
enable a Court to hold that one temple is subordinate or part of the other temple, 
so that the office-holders of one temple would become the office-holders of the other. 
The facts clearly establish that in fact and in law the two institutions are 
different legal entities. In the past, the trustees of Athinathalwar temple might 
have disbursed tasdik allowances contributed by the Government to the various. 
temples, including the Emberumanar temple, but it is well known that for 
convenience of administration the services of the trustees of a larger temple were- 
very often utilized by the Government in that regard ; it might have been that some- 
times the amounts payable to the smaller temples were allowed to lapse, but there 
is nothing on the record to show that it was not out of negligence of the trustees. 
of the minor shrines in not making any pressing demands on the trustees of” 
Athinathalwar temple ; it might also have been that the trustee of the bigger temple, 
in his supervisory capacity, dismissed once in a way the trustee of a smaller shrine- 
in the locality, but that could be explained by the paramount position of the trustee 
of the bigger temple in the locality compared to that of the minor temples. These 
and such acts may show that the trustee of the Athinathalwar temple had exercised 
similar supervisory control in the past over the minor temples ; but that in itself 
does not make the trustee of the temple of Emberumanar an office-holder in the 
bigger temple. It is well known that in the past the temples were under the super- 
vision of the Revenue Board and later on under various temple committees. It 
cannot be suggested that on that account the trustees of the minor temples were 
officers in the Revenue Board or the temple committees, as the case may be. We 
cannot also appreciate how the mutual visits of the idols to the other’s temple and. 
the honours shown to the idols on such visits could have any bearing on the question. 
to be decided, though they reflect the intimate relationship that exists between the 
Lord and his ardent devotee Ramanuja in the public consciousness. But such 
cordial relationship existing between two independent temples cannot in the eye 
of law make the one a part of the other. Two independent institutions legally can- 
not, exceptin the manner known to law, be amalgamated into one institution 
by developing merely sentimental attachment between them. This argument 
was rightly rejected by the learned District Judge, and the High Court went wrong 


in accepting it. 

Before we close we must make it clear that by this judgment we have not in 
any way intended to express our view in the matter of honours that are customarily 
shown to one or other of the parties in these appeals in the temple of Athinathalwar. 
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In the result we hold, agreeing with the District Judge, that the suits were not 
maintainable in the civil Court. The appeals are, therefore, allowed with costs 
throughout. ` 


—— Appeal allowed. 
: THE SUPREME COURT OF INDIA. 
è (Givil Appellate Jurisdiction). 
PRESENT :—S. J. Imam, A. K. SARKAR, anb Racuusar Dayar, JJ. 
"The Oriental Metal Pressing Works (P.) Ltd. & Others .. Appellants* 


U. 
Bhaskar Kashinath Thakoor & Another .. Respondents, 


Companies Act, (I of 1956), sections 254, 255, 312 and 317—Appointment by will by Managing Director in 
æxercise of power given by Article if He tieer apr Mis daa “Cgc Whetker ucume E ea 

On a plain reading of the language used in section 312 of the Companies Act, 1956, it is not 
possible to hold that the word “ assignment” can mean “ appointment”, There can be no doubt 
that the section was intended to render void a transfer of his office by a director, for, if the section 
‘had intended only to avoid an appointment by a director of his successor, it would have clearly said 
so and would not have used the word assignment. 

By virtue of section 255 of the Act, a of appointment of directors can be legitimately con- 
ferred by the articles on any person including one who holds the office of a director. It will not be 
right so to interpret section 312, when its language does not compel it, as to bring in conflict with the 
provisions of section 255. ‘This would happen if “ assignment ” in section 312 is interpreted as includ- 
ang “‘ appointment ” , 


If the enacting part did not prohibit the appointment of his successor by a director, such prohibi- 
tion cannot be read into it, in reliance upon a proviso. 


There is no policy in the Act which can be said to be liable to be defeated by the appointment of 
the successor of a director (appointed otherwise than y the company in a general meeting) by him. 
In the instant case the power of appointment was available under the articles and such power is recogni- 
zed by and legal under section 255 of the Act. 


Appeal from the Judgment and Decree, dated the 24th February, 1959, of the 
Bombay High Court in First Appeal No. 540 of 1958. 


M. C. Setalvad, Attorney-General for India (A. P. Bhatt, Advocate and Rameshwar 
Nath, S. N. Andley, P. L. Vohra and F.B. Dadachanji, Advocates of M/s. Rajinder Narain 
and Co., Advocates, with him), for Appellants. 


Nemo, for Respondents. 
The Judgment of the Court was delivered by 


Sarkar, 7.—Dadoba Tukaram 'Thakoor carried on a business under the name 
and style of Oriental Metal Pressing Works. On May 26, 1955, a private company 
was incorporated under the name of Oriental Metal Pressing Works Ltd., here- 
after called the Company, to take over the aforesaid business. On July 7, 1955, 
Dadoba transferred his business to the Company. On the same date, an agree- 
ment was made between him and the Company by which he was appointed the 
managing director of the Company for life and was given the power “ by deed inter 
vivos or by will or codicil to appoint any person to be a managing director in his 
place and stead ”. Regulation 10g of the articles of the Company reproduced 
these provisions. ‘The shareholders of the Company were Dadoba, his brother, 
the respondent Bhaskar, and his two sons, the appellant Govind and the respondent 
Harish, of whom the first three were the directors, Dadoba being the managing 
director. This constitution of the Company continued till Dadoba’s death on 
January 14, 1957. 


Dadoba had died leaving a will whereby he purported to appoint the appellant 
Govind the managing director of the Company in his place from the date of his 
death. Shortly after Dadoba’s death, disputes arose between the appellant Govind 
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and the respondent Bhaskar. The appellant Govind was contending that the res- 
pondent Bhaskar had ceased to be a director on account of his failure to attend the 
directors’ meetings. He also purported to co-opt the appellant Bhalchandra as 
a director. The respondent Bhaskar contended that he had not ceased to be a 
director and challenged the legality of the appointment of the appellant Bhalchandra 
as a director. He further contended that the appointment of the appellant Govind 
as the managing director of the Company by the will of Dadoba, was void. On 
22nd November, 1957, the respondent Bhaskar filed a suit in the City Civil Court 
of Bombay against the Company, the appellants Govind and Bhalchandra and the 
respondent Harish for the following declarations and for reliefs incidental thereto : 


(a) the appointment of the appellant Govind as the managing director was 
void ; 
(b) the appointment of the appellant Bhalchandra as director was illegal 
and inoperative ; and 

(c) he (the respondent Bhaskar) was and continued to be a director. 


The learned Judge of the City Civil Court accepted all the contentions of the res- 
pondent Bhaskar and made the declarations claimed. 


The Company and the appellants Govind and Bhalchandra appealed from 
this decision to the High Court at Bombay. The appeal came up for hearing 
before a bench of two learned Judges of that Court. These learned Judges having 
taken different views, the matter was referred to another learned Judge of the 
same High Court. In the eventual result according to the opinion of the majority 
of the learned Judges, the appeal was dismissed and the decree of the City Civil 
Court was confirmed. The High Court however granted a certificate under 
Article 133 (1) (c) of the Constitution and the present appeal has been filed by the 
Company, Govind and Bhalchandra pursuant thereto. The respondents to this 
appeal are Bhaskar and Harish. 


It appears that while the appeal was pending in this Court, the respondent 
Bhaskar sold his holding in the Company to the appellant Govind and has now 
no interest in the Company or the appeal. No one has consequently appeared to 
contest the appeal in this Court, the respondent Harish apparently not being 
interested in doing so. In these circumstances, the questions whether the respon- 
dent Bhaskar continues to be a director and whether the appellant Bhalchandra 
was legally co-opted as a director are no longer live issues and have not been can- 
vassed in this appeal. On those questions therefore we express no opinion. Another 
result, rather unfortunate, has been that we have not had the advantage of arguments 
against the appeal. 

The Courts below held that the appointment of the appellant Govind as 
managing director by the will of Dadoba was void in view of the provisions of sec- 
tion 312 of the Companies Act, 1956. That section reads thus: 


“ Section 312: Any assignment of his office made after the commencement of this Act by 
any director of a company shall be void. ” 


The Act came into force on 1st April, 1956 and Dadoba had both made his will 
and died, after that date. The appointment of the appellant Govind as managing 
director was, therefore, made after the commencement of the Act. 


Now, section 312 makes the assignment of his office by a director void. It does 
not on the face of it, say that an appointment by a director of another person as 
the director in his place, would be void. The High Court, however, took the view 
that the word “ assignment” in the section included “ appointment” , and so, 
such an appointment would also be void under the section. What we have to 
decide is whether the High Court was right in this view. 


Before we proceed to examine this question, we have to point out one thing. 
It appears that the High Court thought that the appellants had conceded that an 
appointment by a director of another in his place by act inter vivos would be an 
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assignment of the office of a director within section 312, and had only contended 
that such an appointment by will, which is what had been done by Dadoba, would 
not be an assignment and would not therefore be rendered void by the section. The 
learned Attorney-General , appearing for the appellants, said that in this the High 
Court was in error and no such concession had been made. He further expressly 
withdrew that concession. This he was clearly entitled to do. It, therefore,. 
becomes unnecessary for us to deal with the reasonings of the High Court in support 
of the view accepted by it, which were based on the concession. 


We have given the views of the High Court a most respectful and anxious 
consideration - but we do not find ourselves able to agree with them. We will 
presently state our reasons for this conclusion, but now we wish to point out that 
in the view that we have taken of the matter it will not be necessary for us to deal 
with the argument advanced in the High Court that the section only forbade a 
director from appointing his successor, assuming assignment included appointment, 
but it did not prevent a managing director from assigning his office or appointing 
his successor which was what Dadoba had done. If the section did not prevent a 
director from appointing his successor, which we do not think it did, then, clearly, 
there is nothing in it which can justify the view that amanaging director cannot 
appoint his successor. 


The section says that a director shall not be able to assign his office. It may be, 
as the High Court pointed out, that apart from “ transfer” another meaning of 
the word “assignment” is “‘ appointment”. But on a plain reading of the 
language used in the section, it does not seem to us possible to hold that the word 
‘assignment ” in it, can mean “ appointment ”. 


First, the section talks of ‘‘ assignment of his office ” by a director. The word. 
** his ” would indicate that the office contemplated was one held by the director at 
the time of assignment. An appointment to an office can be made only if the office 
is vacant. It is legitimate, therefore, to infer that by using the word “his” the 
Legislature indicated that an appointment by a director to the office which he pre- 
viously held but did not hold at the date of the appointment, was not to be included 
within the word “‘ assignment ”. Again, there can be no doubt that the section was 
intended to render void a transfer of his office by a director for, if the section had. 
intended only to avoid an appointment by a director of his successor, it would have 
clearly said so and would not have used the word “‘ assignment’. Therefore, even 
if it is possible for the word “ assignment” to have the meaning of “ appointment °” 
then it would have to be given both the meanings of “ transfer ” and “‘appointment’,. 
in the section. This is what the High Court did. That would produce a curious 
result. Transfer and appointment are clearly entirely different things. Even apart 
from considerations arising from the law of conveyance, which the High Court was. 
unable to entertain in connection with the transfer of an office, a transfer from its 
very nature inevitably imports the passing of a thing from one to another; a 
transfer without the passing of the thing transferred, even when that thing is an 
office, cannot be conceived. An “appointment”, on the other hand, has 
nothing to do with anything passing from one to another; it connotes the 
putting in of someone in a vacancy. The acts constituting a transfer and an 
appointment are therefore wholly dissimilar. 1t would be an unusual statute which 
by the use of a single word intended to prohibit at the same time, two wholly different 
acts. We do not think that a construction leading to such a result is permissible. 


Secondly, section 255 of the Act permits one-third of the total number of direc- 
tors of a public company and all the directors of a private company to be appointed 
otherwise than by the company at a general meeting, if the articles make provision 
in this regard. The Act therefore expressly permits directors to be appointed 
otherwise than by the company. It follows that within the limit as to the number 
prescribed by the section, a power of appointment of directors can be legitimately 
conferred by the articles on any person including one who holds the office of a 
director. The Act expressly permits such power being conferred. In order, 
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however, that a director may exercise this power of appointment, there must be a 
vacant office of a director. He may himself bring about that vacancy by resig- 
nation of his office. The vacancy would again be caused by his death or by 
the expiry of the term of his office. It would follow that the Act contemplates 
an appointment by a director of another person as director to take his office, 
when made vacant by his resignation or death or the expiry of the term of his 
office. There will be nothing illegal, if the power is exercised in the case of the 
death of the director, by an appointment made by his will. * It will not be right 
so to interpret section 312, when its language does not compel it, as to bring in 
conflict with the provisions of section 255. This would happen, if the word 
* assignment ” in section 312 was interpreted as including ‘‘ appointment” and 
thereby making it prevent a director from appointing his successor when section 
255 permits him to do that. Therefore again we think that in section 312 the 
word *‘ assignment ” does not mean “‘ appointment ”. 


The High Court was of the view that unless “ assignment ” included “ appoint- 
ment ”, the object of the Act would be defeated. It was said that the intention 
and the object of the section was to restrain and prevent a director from putting some’ 
one in his place and stead by any act on his part. This point was further expressed 
. more clearly in the following words: “It is now well understood that the new 
‘Companies Act, aims at eradicating many serious mischiefs which the principle of 
perpetual management of companies had caused in the past”. The High Court 
felt that it would be defeating that aim by readingsection 312 as if the words “‘assign- 
ment of his office ” only meant a “‘ transfer of office ” and did not include the appoint- 
ment of his successor by a director. Apparently the High Court thought that by 
making it possible for a director to choose his successor, the management of the com- 
pany would be permitted to remain all along in one hand and this the Act 
wanted to prevent. It does not seem to us that the Act wanted to prevent this. The 
Act by enacting section 255 shows that it does not disapprove of a person having: 
power to appoint a succession of directors and in the case of a private company, 
a succession even of all the directors. Such a person would have what has been 
described as “‘ perpetual management”. It would follow that the Act did not 
consider this as an evil which required prevention. If perpetual management 
by an outsider is not an evil, nor would such management by one who is a director 
of the company be so. This aspect is very clearly illustrated by the case in hand. 
Dadoba had this “ perpetual management”. But the whole of the Company’s. 
undertaking was really a largess from him. In fact he held nearly 43 per cent. of 
the shares of the Company. It is inconceivable that perpetual Management by 
him would have worked to the detriment of the Company. We are therefore un- 
able to agree that it was the object of the Act or of section 312 to prevent a director 
from appointing his successor. 


In view of the clear provisions of section 255 we do not think that it can be 
said, as was done in the High Court, that sections 254 and 317 of the Act, impliedly 
indicate that there should be no perpetual management. Section 254 says that a 
corporation or an association of persons shall not be eligible as a director. But 
this is not because, otherwise, there would be perpetual management. The per- 
sons comprising the corporation or the association must change from time to 
time and so, even if they were appointed directors, there would be no perpetual 
management. We rather think that the idea behind section 254 is that as the office 
of a director is to some extent an office of trust, there should be somebody readily 
available who can be held responsible for the failure to carry out the trust and it 
might be difficult to fix that responsibility if the director was a corporation or an 
association of persons. ‘Turning to section 317, we find that it provides that a 
managing director cannot be appointed for a term exceeding five years at a times 
Section 315 however makes section 317 inapplicable to a private company. There- 
fore, section 317 is not available to support an argument that the Act does not 
want a private company—and we are concerned with that type of a company—to 
be under perpetual management. But indeed section 317 does not support that 
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argument in the case of a public company either. It forbids an appointment of 
a managing director for more than five years ‘‘at a time.” It permits the managing 
director to be re-appointed after a term is over. Ifhe is so re-appointed, then there 
would be “ perpetual management” by him. The Act does not, therefore, intend 
by section 317, to prevent that. Lastly , section 317 is not concerned with directors, 
which section 312 is. 

Another argument that has to be dealt with is that if section 312 does not pro- 
hibit an appointment by a director of his successor, that section can easily be rendered 
infructuous by a director adopting the simple device of appointing a person as his 
successor in office instead of transferring the office to him. It seems to us that the 
question does not really arise. A director can legally and effectively appoint his 
successor only to the extent the articles permit this subject, of course, to the limit 
prescribed in section .255 in the case of a public company. An appointment so 
legally made does not result in an evasion of section 312 for, as we haye earlier said, 
the section could not have intended to prevent what another section in the same 
Act made legal. An appointment made outside the powers legally conferred by 
the articles is wholly ineffective, and therefore is not an appointment at all and hence 
again, does not result in an evasion of section 312, 


We have now to consider an argument based on the first proviso to section 86-B 
of the Companies Act of 1913. ‘The main part of section 86-B contained a provision 
analogous to that of section 312 of the new Act. It made an assignment of his office 
by a director to another person, under an agreement with the company, void, unless 
such assignment was approved by a special resolution of the company. Under 
the new Act the assignment has been made altogether void and would not become 
valid even if approved by a special resolution of the company. Now, the proviso 
laid down that the exercise by a director of a power to appoint an alternate 
director to act for him during an absence of not less than three months from the 
district in which meetings of the directors are ordinarily held, if done with the 
approval of the board of directors, would not be deemed to be an assignment of 
office within the meaning of this section. The High Court took the view that this 
proviso showed that in certain circumstances an appointment by a director of another 
in his place might be deemed to be an assignment of his office and that since the new 
Act is a consolidating Act, it must be deemed to have continued the policy of the 
earlier Act and, therefore, for the purpose of section 312, an “‘assignment’? must 
include an “‘ appointment ”’. 


The learned Attorney-General pointed out that in the new Act there is no pro- 
viso, and therefore the rule of construction applied by the High Court, which enables 
by raising a presumption, something to be included in the main part of a section by 
reason of a provision in a proviso to it, has no application to the new Act for, here 
the provision in the proviso has been enacted in the form of an independent section, 
namely, section 313. Accorcing to him, this departure from the old arrangement of 
the provisions, in the new Act shows that it was not intended to continue the policy 
of the old Act. He also said that the proviso in substance stated that the appointment 
by a director of an alternate director might in certain circumstances be deemed to be 
an assignment. He pointed out that by using the word “‘ deemed” the proviso 
made it clear that the appointment of an alternate director was not a real assignment 
of office but was only to be fictionally taken as one. His contention was that such 
fiction could arise in a case coming strictly within the proviso but could not by exten- 
sion be made to arise in any other case. ‘These seem to us to be arguments of weight. 
Further in section 313 of the new Act, which has taken the place of the first proviso 
to section 86-B of the old Act, the power to appoint an alternate director has been 
given to the board and not to the director who intends to absent himself. No scope 
for any deeming provisions as in the Act of 1913 remains. Therefore again an 
argument based on the proviso to section 86-B would not be available for the purpose 
of the present Act. : 


_ Jt further seems. to us that the proviso to section 86-B does not indicate that it 
was intended that the word “‘ assignment” in the main part of the section would 
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include “ appointment”. “The rule of construction on which the High Court relied 
in arriving at the view that it did, was put in these words : “It is a well established 
principle of construction that whtn_one finds a proviso toa section, the presumption is 
that but for the proviso the enacting part of the section wquld have included the 
subject matter of the proviso. ” This rule would enable the Court to hold in regard 
to section 86-B at the most that an appointment of an alternate director by a director 
intending to absent himself would have been an assignment of his office but for the 
proviso, It would be an unwarranted extension of this principle to hold that all 
appointments of their successors by directors would be assignments within the main 
part of the section. In any case, in our view, as in section 312 of the new Act, so 
under the main part of section 86-B of the old Act, an appointment of a successor to 
his office by a director, was not an assignment of his office by him for, the old Act 
contained in section 83-B, provisions substantially similar to those contained in section 
255, of the new Act, and the reasons which have inclined us to the view that in section 
312 the word “ assignment ” does not include ‘‘ appointment ” would equally lead 
to the same conclusion in regard to section 86-B. Ifthe enacting part did not 
prohibit the appointment of the successor by a director, such prohibition cannot be 
read into it, in reliance upon a proviso. We may read here the observations of Lord. 
Watson in The Guardians of the Poor of the West Derby Union v. The Metropolitan Life 
Assurance Soctsty?. 

“ I am perfectly clear that if the language of the enacting part of the statute does not contain the 
Provisions ich are said to occur in it, you cannot derive these provisions by implication from a pro- 
VISO. 


It may be that the proviso was enacted ex abundanti cautela or it may be again, to. 
prevent a possible argument that by the appointment of alternate directors an eva- 
sion of the main part of section 86-B was being attempted. In view of the fact that 
the power to appoint alternate directors was not given by the old Act, but had to be 
given by the articles, such an argument might not have been unlikely. Therefore, 
it seems to us that the proviso to section 86-B of the old Act does not assist the argu- 
ment that in section 312 of the new Act, the word “‘ assignment ” would include 
“ appointment ” . 


We think we ought to say something about what strikes us to be the policy 
behind section 312 of the new Act. We have earlier said that under section 2 55 of 
that Act a certain number of directors in a public company has to be appointed by 
the company in a general meeting. In the case ofa private company likewise, the 
directors have to be appointed similarly except to the extent the articles otherwise 
provide. It would therefore appear to be the policy of the Act that to a certain extent 
the appointments of the directors have to be made by the shareholders. It is inten- 
ded that a certain number of directors would be the chosen representatives of the. 
shareholders. Ifa director appointed by the company was permitted to assign his 
office, then the new incumbent would not be the chosen representative of the share- 
holders, and the intention of the Act would be defeated. It seems to us that it is 
to prevent this result that the Act forbids a director by section 312 from assigning his 
office. Where however a director has been appointed otherwise than by the com- 
pany in a general meeting, the share-holders have nothing to do with his appoint- 
ment. Such a director is not the chosen representative of the shareholders and the 
share-holders cannot claim to have a say in the appointment of his successor. We 
can discern no policy in the Act which can be said to be lable to be defeated by 
the appointment of the successor of such a director by him. Therefore section 312 
was not concerned with such an appointment. 


In the present case Dadoba had power under the articles to appoint a person 
to be the managing director in succession to him, and in exercise of that power he 
had appointed the appellant Govind as the managing director to hold the office 
after his death. Such power was clearly recognised by, and legal under, section 255, 
of the new Act. For the reasons earlier stated, the exercise of such power does not 
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offend section 312. It follows that the appellant Govind had been lawfully and 
validly appointed the managing director of the Company. 


We, therefore, declare that the appellant Govind had been validly appointed 
the managing director of the Company, and set aside the decisions of the Courts 
below that he had not been so appointed. We have not been asked to interfere 
with the rest of the judgment under appeal and we do not do so. We also make 
no order for costs as no costs have been asked. i 


KALB. y —— Appeal allowed in part.. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—P. B. GAJENDRAGADKAR AND K. N. WANCHOO, JJ. 
Karumuthu Thiagarajan Chettiar and another .. Appellants* 


v. 
E. M. Muthappa Chettiar .. Respondent. 

P ip Act (IX of 1932), section 7—Partnership at will—What constitutes—Term for relinguishment 
0 Preeti Bradt ano pariner— If the partnership is one at will—Duration of the partnership— 

erm may be express or implied. . 

Companies Act (VII of 1913), section 87-B (f}—Removal of the Managing A by the Board of Directors 
subject to the approval by the sharsholders—zIs effective from the date of removal by the Board of Directors— Termina- 
Wee AI ae Ider of the Mills also a partner in the Managing Agency firm— 
Whether legal and bona-fide. 

Section 7 of the Partnership Act contemplates two exceptions to a partnership being one at will. 
The first is where there is a provision in the contract for the duration of partnership ; the second is 
where there is provision for the determination of the partnership. 

The duration of a partnership may be expressly provided for in the contract ; but even where 
there is no express provision, the partnership will not be one at will if the duration can be implied. 
The same principle also is applicable to a case of determination, where the term may be express or 
implied. 

Where the partnership was entered into for the purpose of carrying on the sole business of managing 
agency where there was the term relating to terms of the ponar in the actual management and the 

er term that these terms will go on even in the case of their heirs clearly suggest that the duration 
of the partnership would be the same as the duration of the managing agency. 

A term in the contract laying down that either partner may withdraw from the partnership b 
relinquishing his right of management to the other partner will not make the partnership one at will re 

Where the contract disclosed a partnership the determination of which is implied, namely, the- 
termination of the managing agency, under section 7 it is not a partnership at will. . 

When the quarrels between the partners of the Managing Agency firm became so serious and of such 
duration so as to impair their capacity to discharge their ty tothe Mills as Managing Agents and. 
to affect the interests of the Mills prejudicially, the termination of the Managing Agency by the 
directors of the Mills cannot be termed fraudulent simply because a major shareholder of the Mills 
was also one of the partners of the Managing Agency firm. Any prudent board of directors and. 
any body of shareholders interested in a company would have acted in that way. 

Section 87-B (f) of the Companies Act,.1913, clearly shows that a managing agent may be appoin- 
ted and removed by the board of directors though such appointment and removal is subject to the 
approval by a resolution at a general meeting of the shareholders of the company. The approval. 
takes effect from the date of appointment or removal by the board of directors. 

Appeal from the Judgment and Decree, dated the 27th July, 1953, of the Madras 
Fligh Couri in A.S. No. 623 of 1949. 

A. V. Viswanatha Sastri, Senior Advocate (S. Venkata Krishnan, Advocate, with 
him), for Appellants. 

M. C. Setalvad, Attorney-General for India (R. Ganapathy Iyer, Advocate and 
G. Gopalakrishnan, Advocate of M/s. Gagrat and Co., with him), for Respondent. 


The Judgment of the Court was delivered by 
Wanchoo, J.—Tkis is an appeal on a certificate granted by the Madras High 
Court. ‘The brief facts necessary for present purposes are these : The present suit 
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was brought by Muthappa Chettiar (hereinafter referred to as the respondent) 
against K, Thiagarajan Chettiar (hereinafter called the appellant) and the Saroja 
Mills, Ltd. - In 1939 these two persons thought of doing business jointly by secur- 
ing managing agencies of some mills. In that connection they carried on negotia- 
tions with two mills, namely, Rajendra Mills, Limited, Salem and the Saroja Mills, 
-Limited, Coimbatore (hereinafter called the Mills). The managing agency of the 
Mills was with two Cotton Corporation, Limited. On October 4, 1939, the said 
Corporation transferred and assigned its rights to the appellant and the respondent 
‘under the name of Muthappa and Co. “On November 15, 1939, the Mills at an 
‘extraordinary general meeting of the shareholders accepted Muthappa and Co. 
as the managing agents and made the necessary changes in the Articles of Asso- 
-Clation. Later the appellant and the respondent obtained the managing agency 
of the Rajendra Mills, Limited, Salem. The managing agents of this mill were 
‘Salem Balasubramaniam and Co., Ltd. Muthappa and Co. purchased all the shares 
‘of the Salem Balasubramaniam and Co, and thereafter carried on the business of 
the managing agency of this mill in the name of Salem Balasubramaniam and Co., 
Ltd. In November, 1940, the appellant and the respondent entered into a written 
partnership agreement with respect to the managing agency business of the two 
‘mills. We shall consider the terms of this agreement later and all that we need 
say at this stage is that turns were fixed for the appellant and the respondent to 
‘look after the actual management of the two mills and the appellant’s turn was the 
first and he therefore came into actual control of the two mills. Soon after however 
‘disputes arose between the appellant and the respondent with respect to the 
managing agency of the Rajendra Mills, Limited, which resulted in various suits 
‘being filed between the partners, to which we shall refer later. Eventually on 
-4th March, 1943, the appellant gave notice to the respondent terminating the 
_partnership, considering it as a partnership at will. This was followed by the 
‘directors of the mills terminating the managing agency of Muthappa and Co. on 
‘the ground that that company had ceased to exist and also on the ground that quarrels 
between the partners of the firm were not conducive to good management of the 
mills, ‘This was notified to the respondent on 22nd March, 1943. This action of 
the directors was approved in a meeting of the shareholders of the mills on 29th 
‘September, 1943, and necessary modifications were again made in the Articles 
‘of Association. In between on 17th April, 1943, the respondent had filed a suit 
for a declaration that Muthappa and Co. continued to be the Managing agents 
‘of the mills and for obtaining possession of the office of managing agents for himself 
‘or along with the appellant and also for a permanent injunction restraining the 
mills from appointing any other managing agents. This suit was dismissed by 
‘the trial Court on the ground that it was not maintainable under section 69 of the 
Indian Partnership Act, No. IX of 1932 (hereinaftr called the Act), though the 
trial Court gave findings on other issues also. The respondent went up in appeal 
‘to the Madras High Court against the decree in that suit. This appeal was dismissed 
on 8th July, 1948, as the High Court held that the finding of the Subordinate Judge 
that the suit was not maintainable under section 69 of the Act was correct. The 
-High Court however made it clear that it was expressing no opinion on the correct- 
ness or otherwise of the other findings recorded by the Subordinate Judge. 


While this appeal was pending the respondent brought the present suit on 
28th February, 1946. In this suit he prayed for dissolving the firm Mutha pa and 
‘Co., for accounts and for admages against the appellant and the mills. The main 
‘contention of the respondent in the suit was that the alleged dissolution of partner- 
‘ship by the appellant and the removal of sip) and Co., from the ing 
agency of the Mills were part of a scheme of fraud conceived by the appellant 
which was actively connived at by the Mills in order to defeat and defraud the 
‘respondent of his legitimate dues and his right to continue and actas the managing 
agent of the Mills. The damages claimed were estimated at the figure of 
‘five lacs of rupees to be recovered from both the appellant and the Mills or from 
-either of them. In the alternative the respondents claimed that ever if Muthappa~ 
-and Co; had been removed validly from the managing agency, on 2oth September, 
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1943, he was entitled to an account from the appellant from 15th November, 1939; 
to 29th, September, 1943. The suit was resisted by both the appellant and the 
Mills and their case was that the'partnership was one at will and therefore was validly 
terminated by the appellant by notice. It was further contended that in any case: 
the Mills were within their rights in terminating the managing agency of Muthappa 
and Co., as that firm had ceased to exist and there were interminable disputes 
between the partners. Fraud and collusion were denied and it was alleged that 
it was the respondént’s conduct which compelled the appellant to give notice of 
termination of partnership and the Mills to terminate the managing agency. The 


Mills took a further plea, namely, that so far as they were concerned, the suit was 
barred under section 69 of the Act. 


The trial Court held that the firm of Muthappa and Co. was a partnership at 
will and therefore was legally dissolved by the ‘apellant by giving notice dated’- 
4th March, 1943. It further held that no case of fraud had been proved and that 
the termination of the managing agency was legal. As to the Mills the trial Court 
held that the suit against them was barred under section 69 of the Act. In con- 
sequence the suit against the Mills was dismissed in toto and the prayer for sein Ne 
was also rejected. The trial Court however directed the appellant to account for 
the profits earned from the inception of the partnership business till 4th March, 
1943, when the partnership was terminated by the appellant by notice. 


Thereupon the respondent went up in appeal to the High Court. The High 
Court held that the suit against the Mills was barred under section 69 of the Act, 
though it was made dear thatit there were assets of the partnership firm in posses- 
sion of the Mills the respondent would be entitled to recover them. The High Court 
however ordered the Mills to bear their own costs in both the Courts on the ground’ 
that the Mills were guilty of fraud. As to the case against the appellant, the High 
Court held that the partnership was not a partnership at will and therefore it could 
not be dissolved by notice by the appellant. It further held that the appellant 
fraudulently and in collusion with the Mills purported to dissolve the partnership 
by issuing an illegal notice and to have the managing agency terminated by the 

ills, and in consequence the termination of the managing agency was illegal 
On the view therefore that the partnership as well as the managing agency continued 
and on a review of the circumstances, the High Court held that this was a fit case 
for dissolving the partnership and fixed roth March, 1949, which was the date of 
the decree of the trial Court as the date from which the partnership would be dis- 
solved. Consequently it modified the decree of the trial Court and passed a pre- 
liminary decree for accounts against the appellant in respect of the firm Muthappa 
and Co. from 15th November, 1939, to roth March, 1949 and added that the res- 
pondent could also recover any amount found due to him on taking accounts against 
the partnership assets, if any, in the hands of the Mills. The appélant then applied 


for a certificate to appeal to this Court which was granted ; and that is how the matter 
has come up before us. 


The first question therefore that arises for our determination is whether 
the partnership in this case is a partnership at will-and it is aV to refer to the 
terms of the partnership agreement to determine this question. ` er reciting that 
the management of the Mills was being carried on in the name and style of Muthappa 
and Company and of the Rajendra Mills Limited in the name and style of Salem 
Balasubramaniam and Company, Limited, the partnership agreement goes on to 
say that the partners shall get in equal shares the salary, commission, profit, etc., 
that may be realised from the aforesaid managing agencies. It provides for carrying 
on the management in rotation once in four years, the appellant to manage for the 
first four years and thereafter the respondent to manage for the next four years and 
in the same way thereafter. It further provides that the partners and their heirs 
and those getting their rights shall carry on the management in rotation. The 
accounts were to be made once in every year after the closing of the yearly accounts 
of the two mills. -There -were then-provisions as to~borrowing ‘with which-we are 
not concerned. The agreement further provides that in case either partner thinks 
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‘of relinquishing his right of management under the agreement it shall be surrendered 
to the other partner only but shall not be transferred or sold to any other person 
whatever. Finally it is provided that the two partners shall carry on the affairs 
‘of the firm by rotation once in four years and the income realised thereby shall be 
‘divided year after year and the partners and their heirs shall get the same in equal 
shares and thus carry on the partnership management. 


The contention on behalf of the appellant is that as this partnership does not 
fall under section 8 of the Act and is not within the two exceptions under section 7, 
it is a partnership at will. Section 7 provides that where no provision is made by 
contract between the partners for the duration of the SE hi , or for the deter- 
mination of the partnership, the partnership is partnership at will. Section 8 
‘provides that a person may become a partner with another person in particular 
adventures or undertakings. Section 43 provides that where the partnership is 
at will, the firm may be dissolved by any partner giving notice in writing to all the 
other partners of his intention to dissolve the firm. On the other hand if the partner- 
ship is not at will, section 42 applies and is in these terms :— 

“ Subject to contract between the partners a firm is dissolved— 
(a) if constituted for a fixed term, by the expiry of that term ; 


(b) if constituted to carry out one or more adventures or undertakings, by the completion 
thereof ; 


(c) by the death of a partner ; and 
(d) by the adjudication of a partner as an insolvent. ” 


‘Section 44 provides for dissolution by the Court. The High Court was of the view 
that looking to the terms of the partnership it could not be held to be a Partnership 
at will and that under section 7 it will be a case of a Partnership the duration of 
which as well as the determination of which were fixed. The High Court was 
further of the view that section 8 of the Act would also apply to the partnership in 
question as the evidence showed that the partners had entered into partnership in 
order to carry on the business of managing agency of the two mills and such business 
was an undertaking. As we read the terms of the agreement it seems to us clear 
that the intention could not be to create a partnership at will. The partners con- 
templated that the management would be carried on in rotation between them in 
four yearly periods. It was also contemplated that the heirs of the partners would 
also carry on the management in rotation. Considering this provision as well as 
the nature of the business of partnership it could not be contemplated that the 
partnership could be brought to an end by notice by either partner. The intention 
obviously was to have a partnership of some duration, though the duration was not 
expressly fixed in the agreement. Now section 7 contemplates two exceptions to a 
partnership at will. The first exception is where there is a provision in the contract 
for the duration of partnership ; the second exception is where there is provision for 
the determination of the partnership. In either of these cases the partnership is not 
at will. The duration ofa partnership may be expressly provided for in the contract; 
but even where there is no express provision, Courts have held that the partnership 
will not be at will if the duration can be implied. See Halsbury’s Laws of England, 
‘Third Edition, Volume 28, page 502, para. 964, where it is said that where 
there is no express agreement to continue a partnership for a definite period there 
may be an implied agreement to do so. In Crawshay v. Maule, the same principle 
was laid down in these words at page 483 :— 

“ The general rules of partnership are well-settled. Where no term is expressly limited for its 

‘duration, and there is nothing in the contract to fix it, the fara ate may be terminated at a moment’s 
notice by either party. . . .....~., -Without doubt, in the absence of express, there 
may be an implied, contract as to the duration of a partnership. ” 
The same principle in our opinion applies to a case of determination. The contract 
may expressly contain that the partnership will determine in certain circumstances ; 
but even if there is no such express term, an implied term as to when the partner- 
ship will determine may be found in the contract. What we have therefore to see 
E A S 
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is whether in the present case it is possible to infer from the contract of partnership 
whether there was an implied term as to its duration or at any rate an implied term 
as to when it will determine. It is clear from the terms of the contract of partnership 
that it was entered into for the purpose of carrying on managing agency business. 
Further the term relating to turns of the two partners in the actual management and 
the further term that these turns will go on‘even in the case of their heirs in our 
opinion clearly suggest that the duration of the partnership would be the same as 
the duration of the*managing agency. We cannot agree that this means that the 
partnership would become permanent. In any case even if there is some doubt 
as to whether the terms of this contract implied any duration of the partnership, 
there can in our opinion be no doubt that the terms do imply a determination of 
the partnership when the managing agency agreement comes to an end. It is 
clear that the partnership was for the sole business of carrying on the managing 
agency and therefore by necessary implication it must follow that the partnership 
would determine when the managing agency determines. ‘Therefore on the terms 
of the contract in this case, even if there is some doubt whether any duration 1s 
implied, there can be no doubt that this contract implies that the partnership will 
determine when the managing agency terminates. In this view the partnership 
will not be a partnership caval as section 7 of the Act makes it clear that a partner- 
ship in which there is a term as to its determination is not a partnership at will. 
Our attention was drawn in this connection to a term in the contract which lays 
down that either partner may withdraw from the partnership by relinquishing 
his right of management to the other partner. That however does not make the 
partnership a partnership at will, for the'essence of a partnership, at will is that it is 
open to either partner to dissolve, the partnership by giving notice. Relinquish- 
ment of one partner’s interest in favour of the other, which is provided in this 
contract, is a very different matter. It is true that in this particular case there 
were only two partners and the partnership will come to an end as soon as one partner 
relinquishes his rights in favour of the other. That however is a fortuitous cir- 
cumstance ; for, if (for example) there had been four partners in this case and one 
of them relinquished his right in favour of the other partners, the partnership would 
not come to‘an end. That clearly shows that a term as to relinquishment of a 

artmer’s interest in favour of another would not make the partnership one at will. 
We may in this connection refer to Abbott v. Abboti?. ‘That was a case where there 
were more than two partners and it was provided that the retirement of a partner 
would not terminate the partnership and there was an option for the purchase of 
the retiring partner’s share by iker partners. It was held that in the cir- 
cumstances the partnership was not at will and it was pointed out that only when 
all the partners except one retired that the partnership would come to an end be- 
cause there could not be a partnership with only one partner. We are, therefore, 
in agreement with the High Court that the contract in this case disclosed a partner- 
ship the determination of which is implied, namely, the termination of the managing 
agency and, therefore, under section 7'of the Act it is not a partnership at will. In 
the circumstances it is unnecessary to consider whether the case will also come under 
section 8 of the Act. : 


The next question that arises is whether the managing agency has been ter- 
minated legally ; for if that is so the partnership would also be determined. This 
takes us to the history of the relations between the partners after the partnership 
came into existence. It seems that disputes arose between the partners some time 
in 1941 in connection with the Rajendra Mills Limited which was one of the Mills 
included in the managing agency business. The respondent filed a suit on 4th March, 
1942, against the appellant and Salem Balasubramaniam and Co. Limited with 
respect to the allotment of shares in the managing agency company...’ On 11th 
March, 1942, the respondent filed another suit, this time on the basis of debentures 
which he held against the Mills, praying for a decree against the Mills with respect 
to the debenture amount. On 17th June, 1942, the respondent filed a third suit 
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with respect to the Rajendra Mills Limited for a declaration that the respond- 
ent was a partner owning half share in the managing agency of the Rajendra Mills 
Limited. On the same day the respondent filed a fourth suit against the appellant, 
his son and Salem Balasubramaniam and Co. Limited with respect to certain actions 
taken by the managing agency company. On 15th July, 1942, the appellant filed 
a counter-suit against the respondent and the managing agency company 
relating to the Rajendra Mills Limited for a declaration that the respondent had 
no interest in the managing agency company and for further telie. ‘There is no 
doubt, therefore, that the relations between the partners were very strained in 1942. 
The respondent admitted in his statement that from the end of 1941 there was 
enmity between him and the appellant and there were vital differences between 
them and litigation was going on, though he said that in spite of the enmity he was 
willing to co-operate with the appellant if the amount of which he had been de- 
frauded were paid to him on accounting. So far as the litigation with respect to 
the Rajendra Mills Limited was concerned the respondent lost and.it was held that 
he had withdrawn from the partnership of the managing agency company with 
respect to-that mill. As to the suit on debentures, the money was deposited in 
Court and the dispute was only about costs. That matter also went up to the High 
Court and finally the High Court refused to allow costs to the respondent. 


It was in this strained atmosphere between the partners that the appellant 
gave notice dated 4th March, 1943, terminating the partnership with respect to the 
Mills considering it as a partnership at will. We have however held that the part- 
nership was not a partnership at will and the notice given by the appellant could 
not, therefore terminate it legally. But the question still remains whether the 
managing agency of the Mills was terminated legally ; for if that was so the partner- 
ship would also come to an end on the date the managing agency was terminated 
in view of what we have held above. The High Court has examined the circums- 
tances in this connection and has come to the conclusion that the appellant fraudu- 
lently and collusively with the Mills got the managing agency terminated and, there- 
fore the termination of the managing agency was illegal. We are unable to agree 
with this view of the High Court. It is, therefore, necessary to examine the circum- 
stances in which the termination came about. The appellant sent a copy of his notice 
dated 4th March, 1943, terminating the partnership to the Mills also. The res- 
pondent sent a reply to this notice in which he claimed that the partnership was 
not at will and the appellant was not entitled to terminate it, and a copy of this reply 
was also sent to the Mills on 16th March, 1943. On 22nd March, 1943, the 
directors of the Mills held a meeting. In that meeting the directors decided that 
as the partners of Muthappa and Company were unable to get on in harmony with 
each other and were involved in litigation and several suits were going on between 
them and on account of their differences the work of the Mills was suffering and 
was likely to suffer and also because Muthappa and Company had ceased to exist 
and lost its right of management and was no longer in a position to manage the 
Mills it became necessary to appoint other managing agents. Thus by this 
resolution the managing agency of Muthappa and Company was terminated for 
two reasons : (1) that there were differences between the partners of the managing 
agency company and the work of the Mills was suffering and was likely to suffer, 
and (2) that Muthappa and Company had come to an end and, therefore, had 
lost its right of management. It appears that before this resolution was passed 
the appellant had been purchasing shares of the Mills in the market and had ac- 
quired a controlling interest therein. The High Court, therefore, thought that 
the hidden hand of the appellant was visible behind this resolution of the directors 
of the Mills, the more so as the appellant’s son was nominated by the same resolu- 
tion to administer the whole affairs of the Mills subject to the control and direction 
of the board of directors till such time as suitable managing agents were appointed. 
This action of the board of directors was confirmed at a general meeting of the share- 
holders on 29th September, 1943. 


. - The High Court thought that as the appellant had acquired a controlling 
interest in the Mills he was behind the resoluton of the directors of 22nd March, 
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1943, and the resolution of the general meeting of the shareholders of 29th Sep- 
tember, 1943. Itmay be that the appellant having acquired a controlling interést in 
the Mills had a good deal to do with the resolutions ; but that in our opinion would 
not necessarily make his conduct fraudulent and the termination of the managing 
agency agreement illegal. It is not in dispute that there was no agreement between 
the partners that either of them would not purchase shares of the Mills in open 
market. We do not therefore see anything improper in the conduct of the appel- 
lant when he purcMased the shares of the Mills in open market and managed to 
acquire the controlling interest therein. The appellant obviously had two capa- 
cities ; m one capacity he was a partner of the respondent in the managing agency 
business, in the other capacity he was a large shareholder of the Mills and as such 
shareholder it was certainly his interest to see that the interest of the Mills did not 
suffer. The crucial question therefore is whether the action taken by the Mills 
by the two resolutions is such as would be taken by any prudent company when 
faced with the situation with which the Mills was faced in the present case. ‘There 
can in our opinion be no doubt that any company when faced with a situation in 
which the Mills was in this case, and finding that the two partners of its managing 
agency firm were fighting tooth and nail and there was no love lost between them 
and also finding that the interest of the Mills was suffering and was likely to suffer 
because of the bad blood between the two partners of the managing agency, was 
bound to take steps to protect its own interests. The fact that the major shareholder 
in the Mills also happened to be a partner in the managing agency would not dis- 
entitle him from acting in the interest of the Mills as a major shareholder. We 
may in this connection refer to Moorarji Goculdas and Co. v. Sholapur Spinning and 
Weaving Co. Lid. and others! In that case a question arose whether the termination 
of the managing agency agreement was illegal on the ground of misconduct. It 
was found in that case that there were quarrels between the partners of the manag- 
ing agency firm of such a nature and duration as to impair seriously their capacity 
to discharge their duty to the company as managing agents and to affect preju- 
dicially the interests of the company. It was held that— ae 

“In each case the question must be whether the misconduct proved, or reasonably apprehended,. 
has such a direct bearing on the employer’s business or on the discharge by the employee of that part. 
of the employer’s business in which he is employed, as to seriously affect or to threaten to seriously 
affect the employer’s business or the employce’s efficient discharge of his duty to his employer.” 
If on the facts and circumstances of the case it was so, the termination of the manag- 
ing agency would be justified. In the present case there can be no doubt that the 
quarrels between the two partners of the managing agency firm were so serious. 
and of such duration as to impair their capacity to discharge their duty to the Mills 
as managing agents and to affect the interests of the Mills prejudicially. Therefore, 
if the directors of the Mills came to that conclusion it is in our opinion not correct 
to say that that conclusion was arrived at fraudulently, simply because a major 
shareholder happened to be the appellant. We may in this connection refer to. 
the observations of Younger L.J. in Commissioners of Inland Revenue v. Sanson? :— 

‘No doubt there are amongst such companies, as amongst any other kind of association, black- 
sheep; but in my judgment such terms of reproach as J have alluded to should be strictly reserved for 
those of them and of their directors who are shown to deserve condemnation, and I am quite satisfied 
that the indiscriminate use of such terms has, not infrequently, led to results which were unfortunate 
and unjust, and in my judgment thisis no case for their use. ” 
These remarks are in our opinion apposite in the present context. It is true that 
the appellant had a hand as a major shareholder in the two resolutions and this. 
was never hidden ; but it is equally true that in the circumstances then existing 
any prudent board of directors and any body of shareholders interested in a com- 
pany would act in the manner in which the board of directors and the shareholders- 
of the Mills acted in the present case. We cannot therefore agree with the High 
Court that this is a case where the board of directors and the shareholders acted 
fraudulently in collusion with the appellant, for we cannot forget that the appel-- 
lant as a major shareholder of the Mills could legitimately act to protect them and. 
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the action taken was such as any board of directors and any body of shareholders 
would bona fide take. In the circumstances we are of opinion that the resolution 
of the board of directors terminating the managing agency agreement, confirmed 
by the general meeting of the shareholders did legally terminate the ing 
agency between the Mills and Muthappa and Company. It is true that in these 
resolutions a second reason was given for the termination viz., that Muthappa 
and Co. had come to an end because of the notice of March 4. That legal position 
is in our view incorrect ; but that apart there were otherwie sufficient reasons 
for the Mills to terminate the managing agency in the circumstances with which 
it was faced, 


The next question that arises is as to when the managing agency can be said 
to have been terminated, i.e. whether on 22nd March, 1943, or on 29th September, 
1943. Now under section 87-B (f) of the Indian Companies Act, No. VII of 191 3, 
which was then in force, the appointment of a managing agent, the removal of a 
Managing agent and any variation of a managing agent’s contract of manage- 
ment shall not be valid unless approved by the company by a resolution at a genera] 
meeting of the company. This provision clearly shows that a managing agent 
may be appointed and removed by the board of directors, though such appoint- 
ment and removal is subject to the approval by the company by a resolution at a 
general meeting of the company. We agree with the High Court that when the 
company at its general meeting approves of an appointment or of a removal, the 
approval takes effect from the date of the appointment or removal by the board 
of directors. On this view therefore, when the general meeting in this case approved 
the action of the board of directors, the removal became valid and came into effect 
from 22nd March, 1943. Therefore, the managing agency agreement in this case 
was validly terminated on 22nd March, 1943. As we have already held that there 
was an implied term in thejcontract of partnership that it will determine when 
the managing agency agreement with the Mills terminates, the partnership in the 
present case must under the contract be deemed to have determined on 22nd 
March, 1943. Therefore, the respondent will be entitled to an account only from 
15th November, 1939, to 22nd March, 1943. 


The learned Attorney-General however referred us to sections 9, 10 and 13 (f) 
-of the Act and his contention was that the appellant must account for all the profits 
made by him out of the managing agency business, even after 22nd March, 1943. 
Under section 10 every partner has to indemnify the firm for any loss caused to it by 
his fraud in the conduct of the business of the firm and under section 13 (f) a partner 
has to indemnify the firm for any loss caused to it by his wilful neglect in the conduct 
‘of the business of the firm. In the first place, such a case was not made out in the 
plaint by the respondent ; in the second place we are of opinion that sections 10 
and 13 (f) have no application to the facts of the present case. We therefore reject 
this contention. 


That leaves the question of costs. So far as Saroja Mills Limited are concerned, 
we are of opinion that they are entitled to their costs throughout from the res- 
pondent as their action in terminating the managing agency has been held by us 
to be legal and valid. As to Thiagarajan Chettiar we are of Opinion that in the 
circumstances of this case, the order of the Subordinate Judge that Muthappa. 
‘Chettiar (respondent) and Thiagarajan Chettiar (appellant) should bear their 
own costs is just and we order them to bear their own costs throughout. 


We therefore allow the appeal in part and order that accounts will be taken 
‘from 15th November, 1939, to 22nd March, 1943, as between Thiagarajan Chettiar 
and Muthappa Chettiar. The respondent will pay the costs of Saroja Mills Limited 
throughout ; but Muthappa Chettiar and Thiagarajan Chettiar will bear their 
‘Own costs throughout. : 


V.S. i Appeal allowed in part. 
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T. L. VENKATARAMA IYrR, JJ. 


-Ramavatar Budhaiprasad, etc. Petitioners* 
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à ® 
‘The Assistant Sales Tax Officer, Akola and another Respondents. 


Central Provinces and Berar Sales Tax Act, (XXI of 1947)—Section 6—Items 6 and 36 of the Second Schedule 
to ths Act—Omission of Item 36 alone by the Central Provinces and Berar Sales Tax Amendment Act (XVI of 1948) 
—Effect— Vegetables ’’—Meaning of If includes ‘ bstel leaves’ and hence exempt from taxation. 


Apart from the fact that the legislature by using two distinct and different items (i¢.) Item 6 
`“ vegetables ” and Item 36 “ betel leaves ” has indicated its intention, decided cases also show that the 
-word “‘ vegetables ” in taxing statutes is to be understood as in common parlance (i.e.) denoting class 
-of vegetables which aie grown in a kitchen garden or in a farm and are used for the table. Hence 

betel leaves are not exempt from taxation. 
Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 


R. Ganapathy Iyer and K. L. Hathi, Advocates, for Petitioners (In all Petitions.) 
C. K. Daphtary, Solicitor-General of India (B. R. L. Iyengar and T. M. Sen, 
„Advocates, with him for Respondents. 


The Judgment of the Court was delivered by 


Kapur, 7 —These are three petitions under Article 32 of the Constitution 
‘challenging the imposition of ale tos on betel leaves by the Sales Tax Officer, 
-Akola. ‘The question raised in all the three petitions is the same and can conveniently 
be disposed of by one judgment. 

The petitioners in the three petitions are dealers in betel leaves at Akola, now 
in the State of Maharashtra and at the relevant time in the State of Madhya 
Pradesh. The Assistant Sales Tax Officer at Akola assessed the petitioners under 
‘the provisions of the C. P. & Berar Sales Tax Act, 1947 (Act XXI of 1947), herein- 
after termed the “ Act ” to the payment of sales tax as follows : 


Writ Petition No. Period Amount 
W.P. No. 4/58 7-11-53 to 26-10-54. Rs. 1,882-9-0 
& 27-10-54 to 14-11-55. Rs. 1,885-13-0 
W.P. No. 36/58 27-10-54 to 26-10-55. Rs, 1,890-3-0 
W.P. No. 37/58 27-10-54 to 14-11-55. Rs. 3,530-4-0 


‘The petitioners in W.P. Nos. 4 and 36 did not appeal under section 22 of the Act but 
the petitioners in W.P. No. 37 did appeal under that section. As he did not de- 
posit the amount of tax the petition was dismissed. He then filed a petition under 
Article 226 in the High Court of Nagpur but that petition was withdrawn and there- 
fore no decision was given on the merits of the case. In all the petitions the 
submission of the petitioners is that the order demanding tax was without authority 
of law inasmuch as betel leaves were not taxable under section 6 read with the 
Second Schedule of the Act. The imposition of the tax, it is alleged, is an infringe- 
ment of the petitioners’ right to_.carry on trade or business guaranteed under Article 
19 (1) (g) of the Constitution and the prayer is for the issue of a writ of certiorari 
quashing the order of the Assistant Sales Tax Officer and for prohibition. 





* Petitions Nos. 4, 36 and 97 of 1958. 14th March, 1961. 
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Section 6 of the Act under which the exemption is claimed provides : 


Section 6 (1) “No tax shall be payable under this Act on the sale of goods specified in the second 
column of Schedule II, subject to the conditions and exceptions, if any, set out in the corresponding 
entry in the third column thereat . 

(2) The State Government may, after giving by notification not less than one month’s notice 
of their intention so to do, by a notification after the expiry of the period of notice mentioned in the- 
first notification amend either Schedule , and thereupon such Schedule shall be deemed to be amended 
accordingly . ”” e 
Thus under the Act all articles mentioned in the Schedule were exempt from Sales 
Tax and articles not so specified were taxable. In the Schedule applicable there 
were originally two items which are relevant for the purposes of the case. ‘They 
were Items Numbers 6 and 36: j 


Item 6 Vegetables—Except when sold in sealed containers. 
Ilem 36 Betel leaves. 


The Schedule was amended by the G.P. & Berar Sales Tax Amendment Act 
(Act XVI of 1948) by which Item No. 36 was omitted. It is contended that in 
spite of this omission they were ‘exempt from Sales Tax as they are vegetables. 
The intention of the legislature in regard to what is vegetables is shown by its specify- 
ing vegetables and betel leaves as separate items in the Schedule exempting articles 
from Sales ‘Tax. Subsequently betel leaves were removed from the Schedule 
which is indicative of the legislature’s intention of not exempting betel leaves from 
the imposition of the tax. But it was submitted that betel leaves are vegetables 
and therefore they would be exempt from Sales Tax under Item 6. Reliance was 
placed on the dictionary meaning of the word “ vegetable ” as given in Shorter 
Oxford Dictionary where the word is defined as “ of or pertaining to, comprised or 
consisting of, or derived, or obtained from plants or their parts.” But this word 
must be construed not in any technical sense nor from the botanical point of view 
but as understood in common parlance. It has not been defined in the Act and 
being a word of every day use it must be construed in its popular sense meaning 
“ that sense which people conversant with the subject-matter with which the statute 
is dealing would attribute to it.” It is to be construed as understood in common 
language ; Craies on Statute Law, p. 153 (5th Ed.). It was so held in Planters 
Nut Chocolate Co. Lid. v. The King1. This interpretaion was accepted by the 
High Court of Madhya Pradesh in Madya Pradesh Pan Merchants’ Association, Santra 


Market, Nagpur v. The State of Madhya Pradesh (Sales Tax Department) 3, where it was 
observed :— 


“ In our opinion, the word “ vegetables ” cannot be given the comprehensive meaning the term 
bears in natural history and has not been given that meaning in taxing statutes before. The term 
“ vegetables ” is to be-understood as commonly understood denoting those classes of vegetable matter 
which. are grown in kitchen gardens and are used for the table. ” 


In that case the word “ vegetables” was construed and in our opinion correctly 
construed in relation to the very provisions of the Act which are now in controversy 
before us. In cases under the U.P. Sales Tax Act betel leaves have -been held 
not to be within the expression “ green vegetables’? ; Brahma Nand v. The State 
of Uttar Pradesh & Another® ; Firm Shri Krishna Chaudhry v. Commissioner of Sales Tax 
& Another*. In Bhairondon Tolaram & Others v. The State. of Rajasthan S Others® 
they were held not to be plants and in Kokil Ram & Sons v. The State of Bihar®, it 
was held that vegetables meant plants cultivated for food and Pans are not foodstuffs. 
In Dharamdas Paul v. Commissioner of Commercial Taxes’, also they were held not to 
be vegetables which specifically meant Sabzi Tarkari & Sak. Therefore apart 
from the fact that the legislature by using two distinct and different items, i.e. 
Item 6 “ vegetables’ and Jon No. 36 “ betel leaves’ has indicated its intention 
decided cases also show that the word “ vegetables ” in taxing statutes is to be 





I. (1952) 1 Dom.L.R. 385, 389. 5. (1957) 8S.T.C. 798. 
2. pe 9, 102. 6. (1949) 1 8.T.C, 217. 
3. 1958) 75.7.0,.206.. .-.. e- --— -. -- 7. ~(1958) 9 S.T.G. 194, ---- -~ - ~ 
4 78.T.C. 742. pag? “= 
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understood as in common ‘parlance, i.e. denoting class of vegetables which are 
grown in a kitchen garden or in a farm and are used for the table. 


In our view, betel leaves are not exempt from taxation. These petitions there- 
fore fail and are dismissed with costs. One hearing fee. 


K.L.B. — Petitions dismissed. 
THE SUPREME COURT OF INDIA. 
à (Civil Appellate Jurisdiction.) 
PRESENT :—J.L. KAPUR AnD J.C. SHAN, JJ. 
The Commissioner of Excess Profits Tax, Hyderabad ~. Appellani* 


U. 
M/s. S.R.V.G. Press Company, Kurnool .. Respondents. 

_. Madras General Sales Tax Act (IX of 1939)—Assessses adopting the system of paying tax on provisional 
assessment based on the turnover of the previous year subject to final adjustment at the close of the a ol er 
Tete MO baid Unde OSNA assessmedt —Whather a perméssable deduction——Rule 12. of Sche I of the 
Excess Profits Tax Act—Effect. : 

Whether the deductions claimed are reasonable and necessary must be decided havin to 
the requirements of the business. But the reasonableness or the necessity of payments under Rule 12 
of Schedule I of the Excess Profits Tax Act must be ascertained in the light sf what may be regarded 
as commercially expedient and not on any legalistic considerations. It would not be expected of a 
business man to start a litigation in respect of a tax which the Legislature of the State was competend 
to levy on the ground that the method devised for computing the tax liability was ultra vires, ‘The tax 
was duly assessed and paid and the reasonableness and necessity must be adjudged in the light of the 
circumstances then lana Sean not in the light of subsequent developments. It may also be noticed 
that since the Madras High Court’s decision in In re Kumaraswami Rajas case, (1955) 1 M.L.J. 299 : 
LL.R. (1955) Mad. 121g: 6 S.T.C. 113, the Madras Legislature by the Madras General Sales 
Tax Amendment Act (VIII of 1955) retrospectively validated the levy. 


Appeal from the Judgment and Order, dated the 21st February, 1956, of the 
Andhra Pradesh High Court in Case Referred No. 4 of 1955.T 


K. N. Rajagopal Sastri, Senior Advocate (D. Gupta, Advocate, with him, for 
Appellant). $ 
H.J. Umirgar and Thiyagarajan, Advocates and G. Gopalakrishnan, Advocate of 
M/s. Gagrat and Co., for Respondents. 


The Judgment of the Court was delivered by 


Shah, 7.—The assessees are a firm carrying on business at Kurnool, of manu- 
facturing groundnut oil and cake. Under the Madras General Sales Tax Act, IX 
of 1939, the assessees were entitled to a rebate of sales tax paid on goods purchased 
by them and used in the manufacturing process. The assessees maintained their 
books of account according to the Samvat Year ending with Diwali. The system 
of accounting was a mixture of mercantile and cash. Purchases and sales of 
goods on credit were duly entered in the books of account. The sales tax actually 
recovered by the tax authorities was debited when paN and amounts if any refunded 
were credited when received. The assessees had adopted the system which was 
permitted by the Act of paying tax calculated on the turnover of the previous year 
of account. Under this system, tax was provisionally assessed by the Sales Tax 
Officer on the basis of the turnover of the previous year, and thereafter the liability 
was adjusted at the end of the year of account in the light of the actual turnover of 
that year, and of rebate allowed in respect of groundnuts pressed into oil. Asa 
result of the final adjustment made by the Sales Tax Authorities, in some years the 
assessees were assessed to pay tax in excess of the amount eee assessed and 
in others they obtained refund of the excess tax pal under the provisional 
assessment. The following tabular statement shows the official years for sales tax, 
provisional demands made by the Sales Tax Authorities, the final demands and the 
adjustments made in that behalf: 


ae 


* Civil Appeal No. 270 of 1960. : roth March, 1961. 
g i t. (1956) An. W. R. 851. ss Ç 
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Official Year ended Provisional Final Adjust- Refund] 
, demand. demand. ment. Additional. 
. levy. 
gist March, 1942 ee 2,67 1,872 807 
gist March, 1943 7 3,04 2,863 188 
gist March, 1944 as 14,50 18,402 3,893" 
31st March, 194 = 47,27 20,037 | 27,23 
gist March, 1940 45:315 13:379 31,93 


For the assessment year 1946-47 (corresponding to the year of account October- 
18, 1944 to November 4, 1945), the assessees claimed in their assessment to income-- 
tax to deduct Rs. 49,633 being the amount of sales ax paid under a provisional 
assessment. In the year ending 31st March, 1945, the assessees had paid 
Rs. 47,276 as sales tax provisionally assessed. They also had paid in that year 
Rs. 3,894 in adjustment of the liability for the previous year towards sales tax dué.. 
After giving credit for Rs. 1,537 received as rebate, the total sales tax liability 
under the provisional assessment was Rs, 49,633. The Income-tax Officer accepted 
this claim, and debited it from the income in the assessment year 1946-47 in assess- 
ing the taxable income of the assessees. Deduction of sales-tax actually paid under- 
rovisional assessment less rebates was permitted by the Income-tax Officer not only 
in the assessment year 1946-47 but in the earlier years. The Excess Profits. 
Tax Officer had also adopted for the chargeable accounting period prior to October 
18, 1944 the same method of computation, but for the chargeable accounting period 
October 18, 1944 to November 4, 1945, the Excess Profits Tax Officer allowed out 
of the amount of Rs. 47,276 debited to sales tax only Rs. 17,055 as properly attribut- 
able to that period in computing the Excess Profits Tax liability. According to the 
Excess Profits Tax Officer, the excess amount paid under the provisional assessment, 
i£., Rs. 30,221 could not be taken into account, because under rule 12 of Schedule I 
of the Excess Profits Tax Act, expenditure in excess of the amount reasonable and 
necessary for the business was not a permissible deduction. In appeal against the 
order of the Excess Profits Tax Officer, the Tribunal affirmed the order. Against 
the order passed by the Tribunal confirming the order of the Excess Profits Tax 
Officer, the assessees applied for and obtained an order referring the following 
question to the High Court of Judicature of Andhra Pradesh. 


“ Whether there are materials for the Tribunal to hold that the aforesaid sales tax payments of 
Rs. 30,221 were unreasonable and unnecessary having due regard to the requirements of the business 
and not consequently deductible under rule 12 of Schedule I of the Excess Profits Tax Act ? ” 


The High Court answered the question in the negative and against the order 
of the High Court, this appeal is preferred with leave under section 66-A (2) and 
(3) of the Income-tax Act read with section 21 of the Excess Profits Tax Act. 


It is manifest that the assessees had not altered the method according to which 
their accounts were maintained, Year after year, they were paying tax provisionally 
assessed by the Sales Tax Officer on the turnover of the previous year subject to 
adjustment at the close of the year of account. This system of payment of tax under 
provisional assessments was not adopted with a view to evade tax liability. Nor 
was recovery of the amounts ordered to be refunded to the assessees delayed because 
of any deliberate inaction on the part of the assessees. It is not found that excess 
tax on inflated returns was paid in anticipation of the repeal of the Excess Profits Tax . 
Act. ‘The assessees for reasons of convenience adopted, as they were entitled under 
the Madras General Sales Tax Act, a system of payment of tax on provisional assess- 
ment based on the turnover of the previous year subject to final adjustment to be 
made at the end of the year. The assessees could opt for the system of paying sales 
tax on provisional assessment, but the liability to pay tax imposed was on that 
account not voluntarily incurred. This system produced no direct benefit to 
the business and adjudged in retrospect, it undoubtedly-reduced the taxable income ; 
but if otherwise the payment was reasonable and necessary having regard to the 
requirements of the business, it was not liable to be ignored in assessing the Excess 
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Profits Tax liability of the assessees. By clause (12) of Schedule x of the Excess 
Profits Tax Act, it is provided that 


“in computing the profits of any chargeable accounting period, no deduction shall be allow- 
ed in respect of expenses in excess of the amount which the Excess Profits Tax Officer considers 
reasonable and necessary having regard to the requirements of the business ;......... m 
It is for the Excess Profits Tax Officer to decide whether the deductions claimed 
are reasonable and necessary having regard to the requirements of the business. 
But the reasonabl and necessity of the expenditure sought to be deducted in 
assessing Excess Profits Tax liability must be adjudged in the light of commercial 
expediency. The payments made by the assessees were in discharge of obligations 
imposed lawfully and were necessary for the proper conduct of the business. B 
section 10 of the Madras General Sales Tax Act, the assessees were obliged within 
15 days from the date of service of the notice of assessment to pay tax and in default, 
the amount was liable to be recovered as if it were an arrear of land revenue. Again, 
by section 15, if the assessees failed to submit the return as required by the provi- 
sions of the Act or the Rules made thereunder or failed to pay the tax within the time 

rescribed they were liable to be penalised. Payments made in satisfaction of 
liability which arises by virtue of the assessment made by the Sales Tax Officer 
cannot be called unreasonable. Payment of sales tax as assessed being obligatory 
and necessary for the purpose of carrying on the business, it must in our Opinion 
be deemed to satisfy the requirements of clause (12) f Schedule I of the Excess 
Profits Tax Act. 


The Excess Profits Tax Officer was, in our opinion, in error in thinking that 
the tax paid was in excess of the requirements of the business. We are also of the 
view that the Tribunal was in error in holding that by seeking to deduct only the 
tax properly attributable to the actual turnover during the chargeable accounti 
period, the Excess Profits Tax Officer was not seeking to disturb the method of 
accounting which was followed by the assessees and was accepted by the taxing 
authorities for many years. 


Counsel for the Commissioner submitted that the rules relating to advance 
provisional assessment and levy of tax framed under the Madras General Sales 
Tax Act, 1939, were inconsistent with the provisions of the Act and the assessees 
should have raised this contention and have obtained a decision from the Court 
before paying tax on provisional assessment and not having done so, payments 
made cannot be regarded as either reasonable or necessary. Counsel says that 
in In re M. P. Kumaraswami Raja, the Madras High Court has declared this scheme 
of taxation on provisional assessment ultra vires. But the reasonableness or the necessi- 
ty of payments under Rule 12, Schedule I of the Excess Profits Tax Act must be ascer- 
tained in the light of what may be regarded as commercially expedient and not on 
any legalistic considerations. It would not be expected of a businessman to start a 
litigation in respect of a tax which the Legislature of the State was competent to levy 
on the ground that the method devised for computing the tax liability was ultra vires. 
The tax was duly assessed and paid and the reasonableness and necessity must be 
adjudged in the light of the circumstances then prevailing and not in the light of sub- 
sequent developments. It may also be noticed that since the Madras High Court’s 
decision in In re Kumaraswami Raja’s caset, the Madras Legislature by the Madras 
General Sales Tax Amendment Act VIII of 1955 retrospectively validated the levy. 
By virtue of this Act, assessments made provisionally and the levy of the tax were to be 
regarded as valid notwithstanding any initial inconsistency between the provisions of 
the Act and the Rules framed thereunder. It may also be pointed out that no such 
question was referred to the High Court and not even an argument appears to have 
been raised in the High Court on this question. We are of the view that the High 
Court was right in answering the question in the negative. 


The appeal therefore fails and is dismissed with costs. 
K.L.B. a Appeal dismissed. 


a 


a 
1. (1955) 1 M.L.J. 299 : ILL.R. (1955) Mad. 1213 : 6 S.T.Q, 118. 
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THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 


PRESENT :—S. K. Das, J. L. Kapur, M. HDAYATULLAH, J. C. SHAH AND 
T. L. VENKATARAMA Ayyar, JJ. _ 


Endupuri Narasimham & Son .. Petitioners" 
v 


The State of Orissa and others ¢. Respondents. 


Orissa Sales Tax Act (XIV of 1947), section 5—Levy of tax under for purchase made inside the State, but 
sold outside the State—Whether such purchases were made in the course inter-State trade and hence tax 
thereon was in contravention of Article 286 (2) of the Constitution of India (1950). 


In order that a sale or purchase might be inter-State, it is essential that there must be transport 
of goods from one State to another under the Contract of sale or purchase. 

It has been held by the Supreme Court in State of Travancore-Cochin v. Shanmugha Vilas Cashew-nut 
Factory, (1953) S.Q.J.471 : (1953) 2 M.L.J. 123: (1954) S.C R. 59, that it is only a gale or 
purchase which occasions the export or import of the goods out of or into the territory of 
India, or asale m the State by the exporter or importer by transfer of shipping documents, 
while the goods are beyond the customs barrier, that is within the exemption, and that a sale 
which precedes such export or import or follows it is not exempted. On the same principles, 
a purchase made inside a State, for sale outside the State cannot itself be held to be in the course of 


inter-State trade, and the imposition of a tax thereon is not repugnant to Article 286 (2) of the Con- 
stitution of India (1950). = 


[Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. | 


R. Gopalakrishnan, Advocate and S. N. Andle), F. B. Dadachanji, Rameshwar Nath 
and P. L. Vohra, Advocates of Messrs. Rajinder Narain & Go., for Petitioners. 


C. K. Daphtary, Solicitor-General of India (R. Ganapathy Iyer and T. M. Sen, 
Advocates, with him), for Respondents. 


The Judgment of the Court was delivered by 

Venkatarama Atyar, 7.—The petitioner is a joint Hindu family firm carrying on 
business at Berhampur in the State of Orissa, and registered as a dealer under the 
provisions of the Orissa Sales Tax Act, 1947, hereinafter referred to as the Act. Its 
business consists in the purchase of castor seeds, turmeric, gingili and other commodi- 
ties locally and selling them to dealers outside the State. The Sales Tax Officer, 
Berhampur, included in the taxable turnover of the petitioner the purchase of goods 
made by it inside the State but sold, as aforesaid, to dealers outside the State and 
imposéd a tax of Rs. 27,161-13-0 on account of such sales during the sixteen quarters 
commencing from April 1, 1952, and ending with March 31, 1956. In the present 
application filed under Article 32, the petitioner challenges the validity of the tax 
on the ground that the purchases in question were made in the course of inter-State 
trade, and that a tax thereon was in contravention of Article 286 (2). 


The impugned tax has been levied under section 5 of the Act, which, omitting 
what is not relevant, runs as follows :— 


“5, (1) The tax payable by a dealer under this Act shall be levied at the rate of one quarter 
of an anna in the rupee on his taxable turnover : 
+ a * * * * 
(a) In this Act the expression “ taxable turnover ” means that part of a dealer’s gross turnover 
during any period which remains after deducting therefrom : : 
(a) his turnover during that period on— 
* * * * + me 
(i) sales to a registered dealer of goods specified in the purchasing dealer’s certificate of regis- 


tration as being intended for re-sale by him injOrissa or for use by him in the execution of any contract 
in Orissa, and on sales to a registered dealer of containers or other materials for the packing of such 


‘ 
~ = . nen LL 
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Provided that when such goods are used by the registered dealer for purposes other than those 
Pea in his certificate of registration the price of goods so utilised shall be included in his taxable 
over. 
* * + * * * 


It will be seen that under this section when a sale takes place, the seller has to 
include it in his taxable turnover ; but when the sale is to a registered dealer who 
declares that his purchases are for re-sale in Orissa, then it is excluded from the seller’s 
turnover. If the registered dealer-purchaser sells the goods outside the State in 
breach of the condition, the purchases by him are liable to be included in his turnover, 
and assessed to sales tax. That precisely is what has happened in this case. The 
sales to the petitioner were not included in the taxable turnover of the sellers by 
reason of the registration certificate which the petitioner had obtained on a declara- 
tion that the goods were to be re-sold in Orissa. But in violation of this declaration he 
sold the goods to dealers outside the State, and sb he became liable to be taxed under 
section 5 (2) (a) (ii) of the Act. 


The contention of the petitioner is that these purchases were made in the course 
of inter-State trade, and that the imposition of sales tax thereon is, in consequence, 
ulira vires. The provision applicable is Article 286 (2), as it stood prior to the Sixth 
Amendment, and it ran as follows: 

“ Except in so far as Parliament may by law otherwise provide, no law of a State shall impose, 
or authorise the imposition of, a tax on the sale or purchase of any goods where such sale or purchase 
takes place in the course of inter-State trade or commerce.” 

The argument on behalf of the petitioner is that as the goods were purchased for 
the purpose of being sold to dealers outside the State, and they were in fact so sold, 
the purchases were in the course of inter-State trade, and the levy of tax thereon was 
within the prohibition enacted by Article 286 (2). We do not agree with this con- 
tention. ‘The transactions of sales which have been taxed were wholly inside the 
State of Orissa. ‘They were sales by persons in the State of Orissa to persons within 
the State of Orissa, of goods which were in Orissa. The fact that the purchaser sold 
those very goods to dealers outside the State is not relevant, as those sales are dis- 
tinct and separate from the sales on which the taxes in question have been imposed. 
The present levy is not on the sales by the petitioner to persons outside the State, 
but on the purchases by him inside the State. The former sales are in the course 
of inter-State trade, and are not taxable under Article 286 (2), but the latter are 
purely inter-State sales, and a tax imposed thereon does not offend Article 286 (2). 


In support of his contention that the purchases are hit by Article 286 (2), the 
petitioner relies on the decision of this Court in Messrs. Mohanlal Hargovind Das v. 
The State of Madhya Pradesht. In that case, the petitioners who were registered 
dealers under the Central Provinces and Berar Sales Tax Act, 1947, were carrying 
on business in the manufacture and sale of bidis in Madhya Pradesh. For the 
purpose of their business, they imported processed tobacco from the State of Bombay 
in large quantities, rolled them into bidis and sold them to dealers in other States. 
The Sales Tax Authorities imposed a tax on the purchases{made by them, on the ground 
that they had, in breach of the declaration in the registration certificate, sold them 
to merchants outside Madhya Pradesh. The contention of the petitioners was that- 
the purchases by them were in the course of inter-State trade, and that the imposition 
of tax thereon was therefore repugnant to Article 286 (2). It was this contention 
that was accepted by this Court. It will be noticed that in this case the assessment 
of sales tax was on the very purchases from dealers in Bombay, under which the 
goods’ were transported from the State of Bombay to Madhya Pradesh. In the 
present case, the purchases which are sought to be assessed involved no movement 
of the goods outside the State of Orissa. In order that a sale or purchase might be 
inter-State, it is essential that there must be transport of goods from one State to 
another under the contract of sale or purchase. In the Bengal Immunity Company 
Limited v. The State of Bihar®?, occur the following observations which are apposite : 


1. (1956) 8.C.J. 6: (1956) 1 M.L,J. (S.C.) i (1955) An.W.R. (S.C.) 422: (1955) 2 


: (1955) 2 S.C.R. 509. R. 603, 784-785. 
? 2. fines) S.C.J. bra : (1955) 2M.LJ. (S.G) . 
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“A sale could be said to be in the course of inter-State trade only if two conditions concur : 
(1) A sale of goods, and (2) a transport of those goods from one State to another under the contract 
of sale. Unless both these conditions are satisfied, there can be no sale in the course of inter-State.”” 
With reference to the analogous provision under Article 286 (1) (b) prohibiting the 
imposition of tax on the sale or purchase of goods in the course of import or export, 
it has been held by this Court that it is only a sale or purchase which occasions the 
export or import of the goods out of or into the territory of India or a sale in the 
State by the exporter or importer by transfer of shipping documents, while the goods 
are beyond the customs barrier, that is within the exemption, and that a sale which 
precedes such export or import- or follows it is not exempted, vide State of 
Travancore-Cochin v. Shanmugha Vilas Cashewnut Factory}, On the same principles, 
a purchase made inside a State, for sale outside the State cannot itself be held to be 
in the course of inter-State trade, and the imposition of a tax thereon is not repugnant 
to Article 286 (2) of the Constitution. In the result this petition is dismissed with 
costs. 


K.L.B. — Petition dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. L. Kapur, M. HmDAYATULLARH AND J. C. Smam, JJ. 
N. T. Patel and Co. „© Appellant* 


D. 
The Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), section 26-A—Registration under, refused—Instrument of partnership not 
specifying the individual shares—Subsequent deed of rectification—Effect. 

In the present case an instrument of partnership was in existence but it did not specify the shares 
which was one of the requirements for registration under section 26-A of the Income-tax Act and 
that condition was fulfilled only by the deed of rectification dated 17th September, 1 955- Therefore 
it cannot be said that there was the requisite instrument of partnership specifying the individual shares. 
of partners during the year of account. 

Appeal from the Judgment and Order dated the 25th March, 1958, of the 
Madras High Court iCase Referred No. 62 of 1957.T 


A. V. Viswanatha Sastri, Senior Advocate (Messrs. J. B. Dadachanji, Rameshwar Nath 
and P. L. Vohra, Advocates of Messrs. Rajinder Narain and Co., with him), for Appellant. 


H. N. Sanyal, Additional Solicitor-General and K. N. Rajagopal Sastri, Senior 
Advocate (D. Gupta, Advocate, with them), for Respondent. 


The Judgment of the Court was delivered by 


Kapur, 7.—This is an appeal against the judgment and order of the High Court 
of Judicature at Madras. The assessee is the appellant and the Commissioner 
of Income-tax is the respondent. 


A partnership consisting of four persons was formed by a deed of partnership 
dated 31st March, 1949. On 27th July, 1951, another partner was taken into partner- 
ship and a new deed was drawn up. ‘The previous partnership deed was considered 
as the principal deed. The new partnership like the old one was to end on gist 
March, 1954. On 29th March, 1954, a new partnership was entered into and 
a sixth partner was taken and a new deed was executed. The new partner contri- 
buted Rs. 40,000 as his share to the capital butin the partnership deed no express 
provision was made asto the manner in which profits and losses were to be divided 
between the partners. In order to rectify this, a deed of rectification was executed 
on 17th September, 1955, which was after the close of the account year 1954-55. 
This deed recited that an error had crept in typing the partnership deed dated 29th 
March, 1954, by omitting to type clause 21 of the old partnership deed in the 








1. (1953) S.C.J. 471: (1953) 2 M.L.J. 123: (1954) S.GR. 53. 
* Civil Appeal No. 424 of 1960. oath March, 1961. 
+‘ 1958)2 M.LJ. 257 : I.L.R. (1958) Mad. 820, 
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new deed. The parties had therefore agreed to rectify the error by adding 
clause 20-A as follows :— 


“ We hereby e that for purpose of clarification the following clause shall be added as clause 
20-A in the Partnership instrument, dated 2gth March, 1954 :— 


‘The parties shall be entitled to shares in the profits and losses of the firm in proportion to the 
contribution of the capital of each of the partners and whenever fresh capital is required for the busi- 
ness, cach partner shall be liable to contribute the additional capital in the same proportion as the paid. 
up capital referred to in clause 4 of the deed, dated 29th March, 1954’. 

° 


This is signed by all the partners. 


Up to the end of assessment year 1954-55, the old firms, i.e., the one consti- 
tuted of four partners and the other constituted of five partners were registered 
under section 26-A of the Income-tax Act (hereinafter termed the ‘Act’). The appel- 
Jant firm then applied for registration for the assessment year 1955-56. ‘The 
Income-tax Officer pointed out to the appellant firm that there was no specification 
of shares of the partners in the deed of partnership. Thereupon the appellant sub- 
mitted the deed of rectification dated 17th September, 1955, above mentioned and 
submitted that the original deed did specify the shares of the partners and the deed 
of rectification only clarified the position. But the registration was refused by the 
Income-tax Officer and an appeal taken against that order to the Assistant 
Commissioner was dismissed. Further appeal was taken to the Income-tax 
Appellate Tribunal which also failed. At the request of the appellant the following 
question was referred to the High Court for its opinion :— 


“ Whether the assessce firm is entitled to registration under section 26-A of the Income-tax Act for 
the assessment year 1955-56.” 


The High Court. held that under section 26-A of the Act the factual existence im 
the year of account of an instrument of partnership was necessary, a requisite which, 
in the present case, was lacking and therefore the provisions of section 26-A were not 
satisfied and that the specification of shares only took place on 17th September, 19 55> 
when the deed of rectification was executed. The question was therefore answered 


in the negative. Against this judgment and order the appellant has come in appeal 
to this Court by certificate of the High Court. 


It was contended that clauses 9, 11, 34 and 41 (a) sufficiently specified the 
shares of the partners and satisfied the requirements of the law. These clauses 
were as follows :— 


Clause g. “ Such extra contribution made by the partners shall be credited to the respective 
partners under an account called * Extra Capital Subscription Account’ and for the period of the 
utilisation of the whole or part thereof during the course of the year or years, it shall be treated ag 
capital contribution only for the purpose of dividing profit but it shall otherwise in no circumstances 
be added to the paid-up capital.” 


Clause11. “ In addition to the share of profits in proportion to the contribution to the extra capital 
subscription account, the amount so advanced shall carry an interest equal to the highest rate at which 
the company may have to pay m the event of borrowing the same from Multani money market and 
shall carry twice the said rate of mterest in the year or years of loss.” 


Clause 34.—‘* The senior partner may at any time during the subsistence of the partnership bring 
in one or more of his other sons other than partners of the 5th and 6th part herein to the partnershi 
and im the event of their so becoming partners they will be liable for the same duties as the other part- 


ners herein and shall be entitled to remuneration and profits in proportien to their capital contri- 
bution.”’ 


Clause 41 (a). “ In the event of the dissolution of pe the capital available for distribution 
as per the balance sheet, except for debts outstanding for collection and reserve fund, shall be paid off 
to the outgoing partner in proportion of the capital contribution of the outgoing partner to total 
contribution of all the partners, including extra capital subscription paid, if any, under clause g.” 
None of these clauses specify the shares of the partners. Clause g has reference 
to extra contribution made by the dela which was to be treated as capital 
contribution for the purpose of dividing profits but was not otherwise taken to be 
paid up capital. Clause 11 provides for interest on the extra capital subscribed. 
Clause 34 authorises the senior partner during the subsistence of the partnership 
to bring in one or more of his sons as partners who on beingso b 


i brought in were 
entitled to remuneration and profits in proportion to their capital contribution 
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Clause 41 (a) provides thatin the event of dissolution of partnership the capital 
available except for debts etc., was to be paid to the outgoing partners in proportion 
to the capital contribution of the outgoing partner. But innone of these clauses is 
it stated what the shares of the partners in the profits and losses of the firm were to 
be and that in our opinion was requisite for registration of the partnership under 
section 26-A of the Act and as that was wanting, registration was rightly refused. 
Registration under section 26-A of the Act confers a benefit on the partners which 
the partners would not be entitled to but for section 26-A. The gight can be claimed 
‘only in accordance with the statute which confers it and a person seeking relief 
under that section must bring himself strictly within the term of that section. The 
right is strictly regulated by the terms of that statute. Ravala Subba Rao & another v. 
The Commissioner of Income-tax, Madras+. Section 26-A provides :— 

Section 26-A (1). “ Application may be made to the Income-tax Officer on behalf of any firm 
constituted under an instrument of partnership specifying the individual shares of the partners for 


EA for the purpose of this Act and of any other enactment for the time beimg in force 
relating to income-tax or super-tax.” 


For the purpose of this casc the relevant words of that section are “‘ constituted under 
an instrument of partnership specifying the individual shares of the partners. ” 
‘Therefore unless the instrument of partnership specified the individual shares of the 
partners the instrument of partnership does not conform to the requirements of the 
section. In R. C. Mitter & Sons v. Commissioner of Income-tax*, it was held that the 
instrument of partnership to be registered should have been in existence in the 
accounting year in respect of which an assessment is being made. At page 202 


Sinha J. (as he tben was) said’:— ' 

“ It is, therefore, essential, in the interest Pr propr administration and enforcement of the relevan t 

provisions relating to the registration of firms, that the firms should strictly comply with the require- 
ments of the law, and it is incumbent upon the Income-tax authorities to insist upon full compliance 
‘with the requirements of the law.” 
In the present case an instrument of partnership was in existence but it did not 
specify the shares which was one of the requirements for registration and that 
condition was fulfilled by the deed of rectification dated September 17, 1955. 
Therefore it cannot be said that there was the requisite instrument of partnership 
specifying the individual shares of the partners during the year of account. The 
High Court, in our opinion, was right in answering the question in the negative. 


We therefore dismiss this appeal with costs. 
K.L.B. — Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil'Appellate Jurisdiction.) 
PRESENT :—J. L. Kapur, M. HDAYATULLAN AnD J. C. Suan, JJ. 


Sri Rathnavarmaraja -» Appellant * 
De 
Smt. Vimla .» Respondent. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 28—Defendant’s objection to the ads 
of the Court-fes a of—Section 12 (2) Applicability —-Rovisional Jurisdiction of the High Court 
on questions of Court-fee at the instance of the defendant. 

The anxiety of the Legislature to collect Court-fee due from the litigant is manifest from the 
detailed provisions made in Chapter ILI of the Act XIV of 1955, but those provisions do not arm the 
defendant with a weapon of technicality to obstruct the progress of the suit by ap roaching the High 
Court in revision against an order determining the Court-fee payable. The High Court grievously 
erred in entertaining revision applications on questions of Court-fees at the instance of the defendant . 
when no question of jurisdiction was involved. 


a A A 
1. (1956) S.C.J. 591 : (1956) 2 M.L.J. (S.C.) e 192 : (1959) 2 M.L.J. (S5.G.) 192 : 36 
8 -T.R 194. 
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Appeal by Special Leave from the Judgment and Order, dated the 30th May, 
1960, of the Mysore High Court in Civil Revision Petition No. 1098 of 1959. 


K. R. Karanth and R. Gopalakrishnan, Advocates, for Appellant. 


A. F. Viswanatha Sastri, Senior Advocate (R. Ganapathy Iyer, Advocate and 
G. Gopalakrishnan, Advocate of Messrs. Gagrat and Co. with him), for Respondent. 


B. R. L. Iyengay and T. M. Sen, Advocates for State of Mysore. 
The Judgment of the Court was delivered by 


Shah, J.—Smt. Vimla—hereinafter referred to as the plaintiff—filed Suit No. 
73 of 1956 in the Court of the Subordinate Judge, South Kanara, for a decree for 
possession of lands, buildings, house-sites described in Schedule A and movable 
properties described in Schedule and for mesne profits in respect of properties 
described in Schedule A and for a decree “‘ for possession and management ” and 
for account of the properties described in Schedule C and institutions alleged to be 
the private family religious endownments in Schedule D. The plaintiff claimed 
that on the death of her father Shri Dharmasthala Manjayya Heggade on gist 
August, 1955, she became entitled to the properties in suit but the defendant wrong- 
fully himself of those properties. The plaintiff valued the properties in 
Schedules C and D under section 28 of the Madras Court-fees and Suits Valuation 
Act, 1955, at Rs. 21,000 and paid a Court-fee of Rs.275. She valued the lands 
in Schedule A for purposes of jurisdiction at 30 times the assessment and separately 
valued the buildings and paid Court-fee on that footing. On 28th June, 1956, the 
Subordinate Judge ordered on an objection raised by his office that the amount of 
Rs. 34,577 paid as Court-fee by the plaintiff was adequate. ‘Then followed a course 
of proceedings for which not many precedents may be found. On gth September, 
1950, the defendant filed his written statement raising an objection inter alia to the 
valuation of the properties in suit and the Court-fee exigible on the claim. The 
Trial Court then raised an issue about the adequacy af the Court-fee, paid by 
the plaintiff. On 13th February, 1957, the defendant applied for the appointment 
of a Commissioner to value the properties. The Court dismissed the application, 
and declared that the Court-fee paid was adequate. In Revision Petition 272 of 
1957 preferred by the defendant to the High Court of Judicature at Bangalore, 
the order passed by the Subordinate Judge was set aside and it was directed that 
the trial Gourt do 


“ ascertain the value ef the properties for purposes of Court-fee in accordance with law after 
giving a full opportunity to the parties and if need be by appointing a Commissioner to ascertain 
the present market value of the suit Schedule properties and decide the issue afresh on merits.” 
Pursuant to this direction, a Commissioner was appointed by the Subordinate 
Judge. The Commissioner submitted his report as to valuation of the properties. 
Objections were raised by the defendant to that report and a further report was - 
submitted by the Commissioner. On the direction of the Subordinate Judge, a 
supplemental report was submitted by the Commissioner. After hearing the 
parties, the Subordinate Judge held that the properties described in Schedule D 
were ‘‘ extra commercium’”’ and fixed Court-fee was exigible in respect of the claim 
for possession thereof, that properties described-in Schedule D were “ trust pro- 
perties ” and section 28 of the Madras Court-fees and Suits Valuation Act 
applied thereto as the dispute related to the right of management between 
persons claiming to be rival trustees, that the houses built on revenue paying 
lands had to be valued according to their market value and not at go times the . 
land assessment and that the lands in Schedule A were worth Rs. 7,74,665 and 
the house-sites were worth Rs. 27,625. The plaintiff paid the additional Court- 
fee as directed by the Court. Against the order passed by the Subordinate 
Judge, the plaintiff and the defendant applied by separate petitions in revision to 
the High Court of Mysore. The High Court heard the Advocate-General of 
the State and substantially confirmed the order passed by the Subordinate 
Judge except as to an institution described as “ Nelliyadi Beedu ”, in respect of 
which the High Court directed the trial Court to determine whether the institution 
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was “ extra commercium’? after giving an opportunity to both parties to put forth 
their contentions and to lead evidence in that behalf. Against that order of the 
High Court, this appeal has been preferred by the defendant with Special Leave 
under Article 136 of the Constitution. 


The Court-fees Act was enacted to collect revenue for the benefit of the State 
and not to arm a contesting party with a weapon of defence to obstruct the trial 
of an action. By recognising that the defendant was entitled to gontest the valuation 
of the properties in dispute as if it were a matter in issue between him and the plaintiff 
and by entertaining petitions preferred by the defendant to the High Court in 
exercise of its revisional jurisdiction against the order adjudging Court-fee payable 
on the plaint, all progress in the suit for the trial of the dispute on the merits has been 
effectively frustrated for nearly five years. We fail to appreciate what grievance 
the defendant can make by seeking to invoke the revisional jurisdiction of the High 
Court on the question whether the plaintiff has paid adequate Court-fee on his 
plaint. Whether proper Court-fee is paid on a plaint is primarily a question bet- 
ween the plaintiff and the State. How by an order relating to the adequacy of the 
Court-fee paid by the plaintiff, the defendant may feel aggrieved, it is difficult to 
appreciate. Again, the jurisdiction in revision exercised by the High Court under 
section 115 of the Code of Civil Procedure is strictly conditioned by clauses (a) to 
(c) thereof and may be invoked on the ground of refusal to exercise jurisdiction vested 
in the Subordinate Court or assumption of jurisdiction which the Court does not 
possess or on the ground that the Court has acted illegally or with material irregula- 
rily in the exercise of its jurisdiction. The defendant who may believe and even 
honestly that proper Court-fee has not been paid by the plaintiff has still no right 
to move the superior Courts by appeal or in revision against the order adjudging 
payment of Court-fee payable on the plaint. But counsel for the defendant says 
that by Act XIV of 1955 enacted by the Madras Legislature which applied to the 
Suit In question, the defendant has been invested with a right not only to contest 
in the trial Court the issue whether adequate Court-fee has been paid by the plain- 
tiff, but also to move the High Court in revision if an order contrary to his submission 
is passed by the Court. Reliance in support of that contention is placed upon sub- 
section (2) of section 12. That sub-section, in so far as it is material, provides : 


“ Any defendant may, by his written statement filed before the first hearing of the suit or before 
evidence is recorded on the merits of the claim, plead that the subject-matter of the suit has not 
been he Cte ai or that the fee paid is not sufficient. All questions ae on such pleas shall be 
heard and decided before evidence is recorded affecting such defendant, on the merits of the claim. 
If the Court decides that the subject-matter of the suit has not been properly valued or that the fee 
paid is not sufficient, the Court shall fix a date before which the plaint be amended in accord- 
ance with the Court’s decision and the deficit fee shall be paid........ gi 

But this section only enables the defendant to raise a contention as to the pro- 
per Court-fee payable on a plaint and to assist the Court in arriving at a just deci- 
sion on that question. Our attention has not been invited to any provision of the 
Madras Court-fees Act or any other statute which enables the defendant to move 
the High Court in revision against the decision of the Court of first instance on the 
matter of Court-fee payable in a plaint. The Act, it is true by section rg provides 
that for the purpose of deciding whether the subject-matter of the suit or other pro- 
ceeding has been properly valued or whether the fee paid is sufficient, the Court 
may hold such enquiry as it considers proper and issue a Commission to any other 
person directing him to make such local or other investigation as may be necessary 
and report thereon. The anxiety of the Legislature to collect Court-fee due from 
the litigant is manifest from the detailed provisions made in Chapter III of the Act, 
but those provisions do not arm the defendant with a weapon of technicality to 
obstruct the progress of the suit by approaching the High Court in revision against 
an order determining the Court-fee payable. In our view, the High Court grievously 
erred in entertaining revision applications, on questions of Court-fee at the instance 
of the defendant, when no question of jurisdiction was involved. 


The appeal therefore fails and is- dismissed with costs. 
K.L.B. ——— Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, K. Sussa Rao, M. HDAYATULLAH, 
J. C. Sman anb RacHusar DAYAL, JJ. 


Badri Narayan Singh .. Appellant* 
v. 
Kamdeo Prasad Singh and another .. Respondents. 


_ Res judicata—Principls of —Applicability—Appeals—Tino appeals out of ons proceeding before Election 
Tribunal—Subject-matter of appeal differeni—Separate decrees—Appeal against one i Fitling in other 
decree operates as res judicata. 


A judgment is conclusive regarding the points decided between the same parties and the parties 
should not be vexed twice over for the ae lee. 


B filed Election Appeal No. 7 of 1958 in the High Court of Patna against the order of the Election 
‘Tribunal setting aside his election. The respondent XK also filed another appeal, Election Appeal 
No. 8 of 1958, against the order of the Election Tribunal not declaring him to be the duly elected 
candidate and prayed for a declaration that he had been duly elected. The grounds of appeal ques- 
tioned the correctness of the finding of the Election Tribunal that B and respondent 2 Gao had ob- 
tained the next largest number of votes), as Ghatwals, were not holders of offices of profit and that K 
could not be declared duly elected. Both a were disposed of by one judgment by the High 
Court. The High Court did not accept the finding of the Election Tribunal that B had committed 
any corrupt practice and accepted the contention on behalf of the respondent A, that B and res 
pondent 2 held offices of profit under the Bihar Government as they were Ghatwals. It was in this 
view of the matter that the High Court confirmed the order of the Election Tribunal setting aside the 


election of B and allowing the appeal of K declared him duly elected. Separate decrees were prepared 
in the two appeals. 


B filed an appeal by Special Leave against the order in Election Appeal No. 8 of 1958 and all the 
Pees of appeal in it related to the finding of the High Court that the office of a Ghatwal is an office 
of profit. 


On a preliminary objection on behalf of the respondent K that the appeal was incompetent 
as barred by the principle of res judicata in as much as B did not appeal against the order of the High 
Court in Appeal No. 7, 


Held : So long as the order in B’s Appeal No. 7 confirming the order setting aside his election on 
the ground that he was a holder of an office of profit under the Bihar Government and therefore could 
not have been a properly nominated candidate stands, he cannot question the finding about his holding 
an office of profit, in the present appeal, founded on the contention that that finding was incorrect. 


Narahari and others v. Shankar and others, (1950) S.C.R. 754, distinguished. 


Appeal by Special Leave from the Judgment and Decree dated the goth March, 
1959, of the Patna High Court in Election Appeal No. 8 of 1958. 


F.C. Sinha, Advocate and D. P. Singh, M. K. Ramamurthi, R. K. Garg and 
S. C. Agarwala, Advocates of Ramamurthi & Co., for Appellant. 


B. C. Ghosh, Senior Advocate (R. C. Datta, Advocate, with him), for Respondent 
No. I. 


Udaipratap Singh and P. C. Agarwala, Advocates, for Respondent No. 2. 
The Judgment of the Court was delivered by 


Raghubar Dayal, 7.—Badri Narain Singh, the appellant, and four other persons 
including Kam Deo Prasad, respondents, were candidates to the Bihar Legislative 
Assembly during the last general election held in 1957. Two of those candidates 
withdrew before the relevant date. The appellant secured the largest number of 
votes and was declared elected on 14th March, 1957. Respondent No. 2 secured 
larger number of votes than Kam Deo Prasad, respondent No. 1, who filed an elec- 
tion petition under sections 80 and 81 of the Representation of the People Act, 1951 
{Act XLIII of 1951), challenging the election of the appellant on the ground that 
the nomination of the appellant and respondent No. 2, who, as Ghatwals, held an 
office of profit, was against the provisions of section 7 of the Act, and that the 
appellant had also committed corrupt practices. Kam Deo Prasad, by his election 
petition, not only prayed for the declaration that the election of the appellant was 
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void, but also for the declaration that he himself was duly elected. The appellant 
denied the allegations against him. The Election Tribunal held that Badri Narain 
Singh, the appellant, was guilty of corrupt practices and that a Ghatwal was not 
a holder of an office of profit under the State of Bihar. It therefore set aside the 
election of the appellant, but did not grant the declaration that Kam Deo Prasad 
was a duly elected candidate. 


The appellant filed Election Appeal No. 7 of 1958 in the High Court of Judi- 
cature at Patna, against the order of the Election Tribunal settirfy aside his election, 
and prayed that the order of the Election Tribunal be set aside and that it be held 
that ie had been duly elected. Kam Deo Prasad also filed Election Appeal No. 8 
against the order of the Election Tribunal not declaring him to be the duly elected 
candidate and prayed for a declaration that he had been duly elected. The grounds 
of appeal questioned the correctness of the finding of the Election Tribunal that 
Badri Narain Singh and respondent No. 2 as.Ghatwals, were notthe holders of offices 
of profit and that Kam Deo Prasad could not be declared duly elected. 


_ Both these appeals were disposed of by the High Court by one judgment. It 
did not accept the finding of the Election Tribunal that Badri Narain Singh had 
committed any corrupt practice and accepted the contention for respondent No. 1 
that Badri Narain Singh and respondent No. 2 held offices of profit under the Bihar 
Government as they were Ghatwals. It was in this view of the matter that it con- 
firmed the order of the Election Tribunal setting aside the election of the appellant 
and, allowing the appeal of respondent No. 1, declared him duly elected. 


The concluding portion of the judgment of the High Court may be usefully 
quoted here : an 


“ To conclude, the election of the returned candidate is not valid,and the order of the Tribunal 
is, therefore, right, though on different grounds. Further, there was only one seat, and three persons 
contested it, namely, the petitioner and the two respondents. The two respondents were disqualified 
for being chosen as, and for being, members of Legislative Assembly or islative Council of the 
State ,and, therefore, their nomination papers were not validly accepted. If their nomination papers 
are rejected, and it cannot but be rejected, the only person left in the field was the petitioner Kamdeo 
Prasad Singh, and, therefore, he must be declared to be duly elected. 

In the result, Election ey toe No. 7 of 1958 is dismissed, and Election Appeal No. 8 of r958 is 
allowed, and Kamdeo Prasad Singh is declared to be duly elected to Bihar Legislative Assembly from 
the Sarnath State Assembly Constituency in the district of Santal Parganas.” 


. Asa result of this order, separate decrees were prepared in the two appeals, 
Decree in Election Appeal No. 7 said, ‘ It is ordered and decreed that this appeal 
be and the same is hereby dismissed’. The decree in Appeal No. 8 said, * It is 
ordered and decreed that this appeal be and the same is hereby allowed and Kamdeo 
Prasad Singh is declared to be duly elected to the Bihar Legislative Assembly from 
the Sarnath State Assembly Constituency in the District of Santhal Parganas’ . 


The appellant has filed this appeal by Special Leave against the order in 
Election’ Appeal No. 8 of 1958. All the grounds of appeal relate to the finding of 
the High Court that the office of a Ghatwai is an office of profit. The petition for 
Special Leave to appeal does not mention the relief the appellant seeks from this 
Court. Presumably, he prays for the setting aside of the order in Appeal No. 7 
confirming the order of the Election Tribunal setting aside his election and also 
the order in Appeal No, 8. 


A preliminary objection has been taken on behalf of respondent Kamdeo 
Prasad Singh that this appeal is incompetent as barred by the principle of res judicata ' 
inasmuch as the appellant did notappeal against the order of the High Court in 
Appeal No. 7 whose dismissal by the High Court confirmed the order of the Election 
Tribunal setting aside the election of the appellant. It is urged that the order setting 
aside the appellant’s election having become final, it cannot be set aside and that: 
the finding arrived atin that appeal about a Ghatwal being a holder of an office of 
profit operates as res judicata in this appeal and therefore no appeal against the 
order in Appeal No. 8 declaring respondent No. 1 tobe the duly elected candidate 
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can be pressed on the ground that the view of the High Court about the appellant’s 
holding an office of profit is wrong. If the correctness of that- view cannot be 
challenged, the correctness of the declaration in favour of respondent No. 1 cannot 
be challenged in this appeal on any other ground when no other ground had been 
taken in the application for Special Leave. The contention in effect, therefore, is 
that it is not open to the appellantin this appeal to question the correctness of the 
finding that he held an office of profit under the Bihar Government, a finding 
which formed the basis of the dismissal of Appeal No. 7 and the confirmation of the 
order setting aside his election. 


_ _The learned counsel for the appellantrelied on the judgment of this Court 
in Narhari and others v. Shankar and others', in support of his contention that the 
judgment in Election Appeal No. 7 cannot operate as res judicata in this appeal. That 
case is distinguishable on facts and is with respect to the interpretation of section 11 
of the Code of Civil Procedure. 


In the suit, in that case, the plaintiffs claimed possession over 2/3rds of the plot 
No. 214. They claimed 1/3grd which wasin the possession of one set of defendants, 
namely, defendants Nos. 1 to 4 and the other 1/grd was in possession of another 
set of defendants, namely, defendants Nos. 5 to 8. Each set of defendants claimed. 
that they were entitled to the land in their possession as their share of the family 
property and denied the allegations of the plaintiffs that the senior branch was 
under custom entitled to exclusive possession of the plot which was Inam land. The 
suit was decreed by the trial Court. Eachset of defendants then filed an appeal 
claiming 1/3rd of the plot. The first appellate Court allowed both the appeals 
and dismissed the plaintiffs suit by one judgment and ordered a copy of the judg- 
ment to be placed on the file of the other connected appeal. Naturally, it decided 
the one point of contention common to both the appeals, namely, that the senior 
branch was not entitled ty exclusive possession of the plot. This was the finding 
in each of the appeals. 


The plaintiffs thereafter filed two appeals to the High Court, one against the 
decree in the appeal filed by defendants Nos. 1 to 4 and the other against the 
decree in the appeal filed by defendants Nos. 5 to 8. The latter appeal was filed 
beyond limitation and the High Court refused to condone the delay. It was con- 
tended at the hearing of the appeal that the second appeal was filed beyond the 
period of limitation and was not maintainable and that when it was dismissed as. 
not maintainable the first appeal would be barred by the principle of res judicata. 
The High Court agreed with the contention, dismissed the second appeal as time- 
barred and the first on the ground that the judgment in the appeal by defendants 
Nos. 5 to 8 operated as res judicata. The plaintiffs then filed two appeals to the Judicial 
Committee of the Hyderabad State and, ultimately, they were disposed of by this 
Court in view of Article 374 (4) of the Constitution. 


The plaintiffs had impleaded all the defendants as respondents in their first 
appeal to the High Court. They had paid the full Court-fee necessary for an appeal 
against the dismissal of the entire suit. Their prayer covered both the appeals. 
This indicated that it was sought to be an appeal against the dismissal of the entire 
suit. It is notclear whether the common judgment passed by the first appellate 
Court specifically stated that it dismissed the plaintiffs’ suit with respect 
to one-third ofthe plot by its order allowing one appeal and dismissed the 
suit with respect to the other one-third by its order allowing the second appeal. 
Possibly, it just said that asa result of its finding the appeals are allowed and the 
plaintiffs’ suit is dismissed and that such an order led the plaintiffs to actually file 
one appeal against all the defendants and against the dismissal of the entire suit. 
The prayer in the first appeal covered the subject matter of both the appeals. Thus 
the first appeal was really a consolidated appeal against the decrees in both the 
appeals and could have been split up for the purposes of record into two separate 
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-appeals. This Court itself felt that the circumstances of the case were such that 
the High Court should have allowed the benefit of section 5 of the Limitation Act 
to the appellant. 


It was in these circumstances that this Court observed, at page 757: 


“ It is now well settled that where there has been one trial, one finding, and one decision, there 
meed not be two appeals even though two decrees may have been drawn up.” 


This does not mean that whenever there be more than one &ppeal arising out of 
one suit, only one appeal is competent against the order in any of those appeals 
irrespective of the fact whether the issues for decision in those appeals were all 
‘common or some were common and others raised different points for 
-determination. The existence of one finding and decision mentioned in this 
observation simply contemplates the presence of common points in all the appeals 
and the absence of any different point in those appeals, and consequently of one 
‘decision on those common points in all the appeals. 


This Court further observed at page 758: 


“ The question of res judicata arises only when there are two suits. Even when there are two suits 
it has been held that a decision given simulatneously cannot be a decision in the former suit. When 
‘there is only one suit, the question of res judicata does not arise at all and in the present case, both the 
-decrees are in the same case and based on the same judgment, and the matter decided concerns the 
entire suit. As such there is no question of the application of the principle of res judicata.” 


These observations do not apply to cases which are governed by the general prin- 

-ciples of res judicata which rest on the principle that a judgment is conclusive regardin 
the points decided between the same parties and that the parties should not be acd 
twice over for the same cause. 


We are therefore of opinion that both in view of the facts of the case and the 
provision of law applicable to that case, that case can be no guide for determining 
the question before us in this appeal. 


It is true that both the appeals Nos. 7 and 8 before the High Court arose out 
of one proceeding before the Election Tribunal. The subject matter of each 
‘appeal was, however, different. The subject matter of Appeal No. 7 filed by the 
appellant related to the question of his election being bad or good, in view of the 
pleadings raised before the Election Tribunal. It had nothing to do with the 
question of right of respondent No. 1 to be declared as duly elected candidate. The 
‘claim on such a right is to follow the decision of the question in Appeal No. 7 in 
case the appeal was dismissed. If Appeal No. 7 was allowed, the question in Appeal 
No. 8 would not arise for consideration. The subject-matter of Appeal No. 8 simply 
did not relate to the validity or otherwise of the election of the appellant. It related 
to the further action to be taken in case the election of the appellant was bad, on 
the ground that a Ghatwal holds an office of profit. The decision of the High Court 
in the two appeals, though stated in one judgment, really amounted to two deci- 
sions and not to one decision common to both the appeals. It is true that in his 
-Appeal No. 8 the respondent No. 1 had referred to the rejection of his contention by 
the Election Tribunal about the appellant and respondent No. 2 being holders 
of an office of profit. He had to challenge the finding on this point because if he 
‘did not succeed on it, he could not have got a declaration in his favour when res- 
pondent No. 2 was also in the field and had secured a larger number of votes. He 
‘could, however, rely on the same contention in supporting the order of the Elec- 
tion Tribunal setting aside the election of the appellant and which was the subject 
matter of Appeal No. 7. This contention was considered by the High Court in 
Appeal No. 7 in that context and it was therefore that even though the High Court 
‘did not agree with the Election Tribunal about the appellant’s committing a 
corrupt practice, it confirmed the setting aside of his election on the ground that 
he held an office of profit. The finding about his holding an office of profit served 
the purpose of both the appeals, but merely because of this the decision of the High 
‘Court in each appeal cannot be said to be one decision. The High Court came 
to two decisions. It came to one decision in respect of the invalidity of the appellant’s 
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election in Appeal No. 7. It came to another decision in Appeal No. 8 with res- 
pect to the justification of the claim of respondent No. 1 to be declared as a duly 
elected candidate, a decision which had to follow the decision that the election of 
the appellant was invalid and also the finding that respondent No. 2 as Ghatwal, 
was not a properly nominated candidate. We are therefore of opinion that so 
long as the order in the appellant’s Appeal No. 7 confirming the order setting aside 
his election on the ground that he was a holder of an office of profit under the Bihar 
Government and tHerefore could not have been a properly nominated candidate 
stands, he cannot question the finding about his holding an office of profit, in the 
present appeal, which is founded on the contention that that finding is incorrect. 


We therefore accept the preliminary objection and dismiss the appeal with 
costs. 


Preliminary objection upheld and 
appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(CIVIL APPELLATE JURISDICTION). 


Present :—B.P. Sma, A.K. Sarkar, M. HDAYATULLAH, N. RAJAGOPALA 
AYYANGAR AND J. R. MUDHOLKAR. 


'The Collector of Customs, Madras and another .. Appellants* 
U. 
Nathella Sampathu Chetty and another .. Respondents. 
Sea Customs Act (VILI of 1878) as amended by Act (XXI of 1955), section 1'78-A—Constituttonal validity 
—If repugnant to Articles 14 and 19 of ths Constitution of India (1950)—Applicabiltty of section 178-A to 
contravention of notification under section 8 (1) of the Foreign Exchange Regulation Act (VII of 1947). 
Section 178A of the Sea Customs Act introduced by Act XXI of 1955 is Constitttionally valid. 
The rule as to the burden of proof enacted by that ‘section applies to a contravention of a notification 
under section 8 (1) of the Foreign Exchange Regulation Act of a of its being deemed. 
to be a contravention of a notification under section 19 of the Sea ms Act. The preliminary 
requirement of section 178-A that the officer seizing should entertain a reasonable belief that the goods 
seized were smuggled’? was satisfied in the instant case. 
Nathela Sampathu Chetty v. Collector of Customs, Madras, (1959) 2 M.L.J. 35 : (1959) M-L.J. (Cri) 
447, reversed. 
Appeals from the Judgment and Order, dated the 1 1th September, 1958 
of the Madras High Court in Writ Petitions Nos. 384 of 1957 and 660 of 1958.T etc. 


C. K. Daphatary, Solicitor-General of India, H. J. Umrigar and T.M. Sen, 
Advocates, with him, for Appellant (In C. As. Nos. 408 and 409 of 1960) and 
Respondent (In C.A. No. 410 of 1960). 


N. A. Palkhivala, Senior Advocate, S.R. Vakil, R. F. Joshi, S. J. Sohrabji 
and J.B. Dadachanji, Advocates and S.N. Andley, Rameshwar Nath and P.L. Vohra, 
Advocates of M/s. Rajinder Narain & Co., with him, for Respondents (In C. As. 
Nos. 408 and 409 of 1960) and Appellant (In C. A. No. 410 of 1960). 

R. S. Narula, Advocate, for Appellant (In. Cr. A. No. 38 of 1959). 


C. K. Daphtary, Solicitor-General of India and N. S. Bindra, Senior Advocate 
D. Gupta, Advocate, with them, for Respondent (In Cr. A. No. 38 of 1959). 


T, M. Sen, Advocate, for Intervener No. 1 (In Cr. A. No. 38 of 1959). . 
N. N. Keswani, Advocate, for Intervener No. 2 (In Cr. A. No. 38 of 1959). 
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*Civil Appeals Nos. 408 to 410 of 1960, with 25th September, rg6r . 
Cr. As. Nos. 38, 126 and 123 of 1959, C. A. No. 
411 of 1960 and Petition No. 118 of 1958. 


t (1958) 2 M-L.J. 35: (1958) MLL.J. (Crl.) 447. 
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- _ RS. Narula, Advocate for R.L. Kohli, Advocate, for Appellant (In Cr, A. No: 
126 of 1959). 


C.K. Daphtary, Solicitor-General of India, H. J. Umrigar and D. Gupta, 
Advocate, with him, for Respondent (In Cr. A. No. 126 of 1959). 


N.C. Chaiterji, Senior Advocate, (S.K. Kapoor and Ganpati Rai, Advocates, 
with him, for Appellant (In Cr. A. No. 123 of 1959). 


A.S. Bobde, Shankar Anand and Ganpat Rai, Advocates,” for Appellant (In 
G.A. No. 511 of 1960). 


C.K. Daphtary, Solicitor-General of India, H. J. Umrigar and T. M. Sen, 
Advocates, with him, for Respondent (In. C. A. No. 511 of 1960). 


S. Venkatakrishnan, Advocate, for Petitioner (In Petition No. 118 of 1958). 


C.K. Daphiary, Solicitor-General of India, H, J. Umrigar and R.H. Dhebar,. 
Advocates, with him, for Respondents (In Petition No. 118 of 1958). 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, J.—The Sea Customs Act, 1878 (Act VIII of 1878) 
(referred to hereinafter as the Act) was amended by section 14 of Central Act XXT of 
1955 by the introduction of section 178-A reading : 


“178-A. (1) Where any goods to which this section applies are seized under this Act in the 
reasonable belief that they are smuggled goods, the burden of proving that they are not smuggled. 
goods shall be on the person from whose possession the goods were seized. 

(2) This section shall apply to gold, gold manufactures, diamonds and other precious stones, 
cigarettes and cosmetics and any other goods which the Central Government may, notification. 
m the Official Gazette, specify in this behalf. 


(3) Every notification issued under sub-section (2) shall be laid before both Houses of Parlia- 
ment as soon as may be after it is issued.” 


It is the constitutional validity of this section that is the common point which 
arises in these several cases which have been heard together. We have heard on 
the merits only Civil Appeals Nos. 408 to 410 of 1960 and the other cases were posted 
before us in order that Counsel appearing for the parties in them, might have an 
opportunity to be heard upon the common question mentioned earlier. We shall, 
therefore, refer only to the facts of Civil Appeals Nos. 408 to 410 of 1960 in dealing 
with these petitions. . 


Civil Appeals Nos. 408 to 410.—These appeals come before us on a certificate granted. 
by the High Court of Madras under Articles 132 (1) and 133 (1) (c) of the Constitu- 
tion and are directed against the judgment and order of the High Court in two Writ 
Petitions filed before it by Nathella Sampathu Chetty—the sole proprietor of a 
business in gold and silver, bullion, jewellery etc., carried on in the name of Nathella 


Sampathu Chetty & Sons (referred to hereafter as the respondent). 


The facts giving rise to these appeals are briefly as follows : on the morning of 
June 26, 1956, one Nandgopal—an employee of the respondent—alighted at the 
Central Station in Madras from the Bombay Express. Nandgopal was intercepted 
and questioned by a Head Constable of the State Police Service attached to the Prohi- 
bition Intelligence Department. Nandgopal admitted that he was in possession of 
gold which he was bringing for his firm—the respondent—from Bombay. The 
Head Constable immediately contacted the officers of the Preventive Section of the 
Customs Department who were on duty at the Central Station who interrogated 
Nandgopal and seized from him four blocks of gold weighing in all about 1,000 tolas, 
Enquiries were made to verify the story narrated by Nandgopal as to the source 
from which he obtained the gold and thereafter the Collector of Customs being prima 
facie of the view that the gold seized had been smuggled, issued notice to the respon- 
dent to show cause why the said gold should not be confiscated. The respondent 
offered his explanation but the Collector held that the respondent had not 
discharged the onus of proving that the gold was not smuggled—an onus which had’ 
been cast on him by section 178-A of the Sea Customs Act and directed the confis- 
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cation of the gold. The respondent thereupon filed a petition (Writ Petition No. 384 
of 1957) under Article 226 of the Constitution before the High Court of Madras for 
the issue of a writ of certiorari or other appropriate writ for quashing the order of 
the Collector of Customs on various grounds to which we shall advert later, 
including the constitutional validity of section 178-A. 


While this writ petition}was pending, the respondent }filed another petition 
(Writ Petition No. 660 of 1958) for a writ of mandamus directing the Collector to 
return the gold seizéd and confiscated by him. 


The two writ petitions were heard together and by an order dated September 11, 
1958 the learned Judges of the High Court held, allowing Writ Petition No. 384 of 1957, 
that section 178-A of the Sea Customs Act was void under Article 13 of the Constitu- 
tion. ‘They further held that even if section 178-A were valid, the condition prece- 
dent for invoking the rule as to the burden of proof prescribed by the section had not 
been complied with in that the Customs Officer who effected the seizure which pre- 
ceded the adjudication did not entertain “a reasonable belief that the gold was 
smuggled ”, with the result that the order of confiscation was invalid. Besides, the 
learned Judges were also of the view that section 178-A of the Sea Customs Act could 
not be invoked in adjudicating a contravention of a notification under the Foreign 
Exchange Regulation Act which imposed restrictions on the import of gold. Though 
on these conclusions the order of the Collector confiscating the gold was set aside, 
the learned Judges held that the respondent was not entitled to an order for the 
return of the gold but only to a direction to the Collector to hear and determine the 
question about the gold seized being smuggled gold without reference to the rule as 
to onus of proof enacted by section 178-A. The appellant—the Collector of Customs, 
Madras obtained leave from the High Court under Articles 132 and 133 of the 
Constitution, to appeal to this Court against the orders in Writ Petition No. 384 of 
£957 and No. 66 of 1958 (Civil Appeals Nos. 408 and 409) and a similar order was 
passed in an application for a certificate by the respondent who felt aggrievedby the 
refusal of the Court in Writ Petition No. 660 of 1958 to direct an immediate return 
of the gold seized (Civil Appeal No. 410). The three appeals have been 
consolidated as they arise out of the same transaction. 


We shall first take up for consideration Civil Appeals Nos. 408 and 409 of 1960 
filed by the Collector of Customs, because unless those appeals fail there would be no 
need to decide the relief to which the respondent would be entitled in Civil Appeal 
No. 410 of 1960. In order to appreciate the contentions raised, it would be necessary 
to set out the statutory provisions which form the background of the impugned pro- 
vision—section 178-A of the Sea Customs Act. The Foreign Exchange Regulation 
Act, 1947 (Act VII of 194.7) was brought into force on March 25, 1947 by a notifi- 
cation issued by the Central Government under section 1 (3) of that Act. The 
Preamble to the Act recites :— 


“ It ts expedient in the economic and financial interests of India to provide*for the regulation of 
the import and export of currency and bullion.” : 


Section 8 of this Act refers to the import of gold—the commodity with which these 
appeals are concerned. It enacts: 


“ (1). The Central Government may, by notification in the official Gazette, order that, subject 
to such exemptions, if any, as may be contained in the notification, no person shall, except with the 
general or special permission of the Reserve Bank and on payment of the fee, if any, prescribed bring 
or send into India any gold or silver or any currency notes or bank notes or coin whether Indian or 

Explanation.—The bringing or sending into any port or place in India of any such article as aforesaid 
intended to be taken out of India without being removed from the ship of conveyance in which it is 
being carried shall nontheless be deemed to be a bringing, or as the case may be sending, into India 
of that article for the purposes of this section.” \ 


Gold is defined in section 2 (f) of this Act thus : 


“ gold ” includes gold in the form of com, whether legal tender or not, or in the form of bullion 
or ingot, whether refined or not and jewellery or articles made wholly or mainly of gold.” 
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These provisions have to be read in conjunction with the.provisions of the Sea 
Customs Act which form,-.as it were, integrated provisions in relation to the import 
and export, among other commodities, gold, and section 23-A of the Foreign Ex- 
change Regulation Act which was introduced by an amendment of 1952 effects this. 
co-ordination. This section reads: 


“23-A. Without prejudice to the provisions of section 23 or to any other provision contained. 
in this Act the restrictions imposed by sub-sections (1) and (2) of section 8, sub-section (1) of section 12 
and clause (a) of sub-section (1) of section 13 shall be deemed to have been imposed under section 19 
of the Sea Customs Act,1878, and all the provisions of that Act shall have effect accordingly, except 
that section 183 thereof have effect as if for the word ‘ shall’ therein the word ‘may’ were substi- 
tuted.” 


Turning now to the Sea Customs Act, section 167 (8) enacts : 


“ 167. The offences mentioned in the first column of the following schedule shall be punishable 
to the extent mentioned in the third column of the same with reference to such offences respectively:— 


Section of this 
Offences Act to which offence Penalties. 
has reference. 

(8) If any goods, the importation or exportation 18 & 19. such goods shall be lia- 
of which is for the time being prohibited or i able to confiscation ; and 
restricted by or under Chapter of this Act any person concerned m 
be imported into or exported from India contrary any such offence shall be 
to such prohibition or restriction ; or liable to a penalty not 

if any attempt be made so to import or exceeding three times the 
export any such ; or : value of the goods, or not 

if any such goods be found in any package exceeding one thousand 
produced to any officer of Customs as containing . rupees. 


no such goods ; or 

if any such goods or any dutiable goods, be 
found ei before or after landing or shipment 
to have been concealed in any manner on board 
of any vessel within the limits of any port in 
India ; or 

if any goods, the exportation of which is pro- 
hibited or restricted as aforesaid, be brought to any 
wharf in order to be put on board of any vessel for 
exportation contrary to such prohibition or restric- 
tion, 


Section 19 referred to here reads : 


“ig. The Central Government may from time to time, by notification in the Official Gazette 
prohibit or restrict the bringing or taking by sea or by land goods of any specified description into or 
out of India across any customs frontier as defined by the Central Government. ” 


The other provisions which have a bearing upon the points arising for discussion 
with reference to the validity of the impugned section 178-A of the Sea Customs Act 
are : = 

“ Cection 178. Any thing liable to confiscation under this Act may be seized in any place, 
in India either upon land or water, or within the Indian Customs waters, by any officer of Ginteme 
or other person duly employed for the prevention of smuggling. ” 


“ Section 181. When anything is seized, or any person is arrested, under this Act, the officer 
or other person making such seizure or arrest shall, on demand of the person in charge of the thing 
so seized, or of the person so arrested, give him a statement in writing of the reason for such seizure 
or-arrest. ”” 


“ Section 182. In every case, except the cases mentioned in section 167, Nos. 26, 72 and 74 
to 76, both inclusive, in which, under this Act, anything is liable to confiscation or to increased rates 
of duty ; 


or any person is liable to penalty, 
such confiscation, increased rate of duty or penalty may be adjudged— 


(a) without limit, by a Deputy Commissioner or Deputy Collector of Customs, or a Customs- 
‘Collector ; 

(6) up to confiscation of goods not exceeding two hundred and fifty rupees in value, and im- 
position of penalty or increased duty, not exceeding one nhundred rupees, by an Assistant Commis- 
sioner or Assistant Collector of Customs ; l 


I] COLLECTOR OF CUSTOMS v. SAMPATHU CHETTY (Rajagopala Ayyangar, F). 47" 


(c) up to confiscation of goods not exceeding fifty rupees in value, and imposition of penalty 
or increased duty not exceeding ten rupees, by such other subordinate officers of customs as the Chief: 
Customs-Authority may, from time to time, empower in that behalf in virtue of their office : 

Provided that the Chief Customs-Authority may, in the case of any officer performing the duties- 
of a Customs-Collector, limit his powers to those indicated in clause (b) or in clause (e) of this section 
and may confer on any officer, by name or in virtue of his office, the powers indicated in clauses (a): 
(b) or (e) of this section. ” 
and 


Section 18g. Whenever confiscation is authorized by this Act, the officer adjudging it shall: 
give the owner of the goods an option to pay in lieu of confiscation such fine as the officer thinks fit. 


Immediately the Foreign Exchange Regulation Act came into force in March, 
1947 a notification was issued on March 25, 1947 under section 8 (1) placing a ban 
on the importation of gold except with the permission of the Reserve Bank. This notifi- 
cation was superseded and replaced by a fresh one dated August 25, 1948 also issued 
under the powers conferred by sub-section (1) of section 8 of the Foreign Exchange 
Regulation Act and this is the notification which continues in force up to this date and 
which is relevant to the proceedings against the respondent. ‘The notification ran : 

“ (1) Restrictions on import of gold and silver.—In exercise of the`powers conferred by sub-section 
(1) of section 8 of the Foreign Exchange Regulation Act, 1947 (Act VII of 1947) and in supersession 


of the notification of the Government of India in the late Finance a eee No. 12 (11) FI/47,. 
dated the 25th March, 1947, the Central Government is pleased to direct that except with the 


general or special on of the Reserve Bank , no person shall bring or send into India from. 
any place outside Dans 

(a) any gold coin, gold bullion, gold sheets or gold ingot whether refined or not ; 

or 


(b) any silver bullion............ i 


It would be noticed that on the law as it stood upto 1952 before section 23-A- 
was inserted in the Foreign Exchange Regulation Act, the importation of gold in 
contravention of the notification of August 1948 issued under section 8 (1) of the- 
Foreign Exchange Regulation Act would have been an importation contrary to- 
section 19 of the Sea Customs Act, with the result that any person concerned in the 
act of importation would have been liable to the penalties specified in the third 
column of section 167 (8) and the imported gold would have been liable to confisca- 
tion under the opening words of that column. The gold being “‘a thing” liable 
to confiscation could have been seized by any officer of the Customs under section 178. 
of the Sea Customs Act with an obligation on the officer effecting the seizure to give- 
to the person from whom the gold was seized a “ statement in writing of the reason 
for such seizure ” (section 181). Thereafter the officers specified in section 182 
would have adjudged the confiscation of these goods subject to the option mentioned 
in section 183 with the modification to this provision enacted by section 23-A of` 
the Foreign Exchange Regulation Act. It would further be manifest that at that 
date before the gold seized was liable to be dealt with under the third column of 
section 167 (8) by an officer adjudicating on the matter under section 1§2, the- 
burden of proving that the gold was smuggled lay upon the department and unless. 
the adjudging officer who was acting quasi-judicially was reasonably satisfied on 
that point, the confiscation or the imposition of the penalty could not have been 
ordered. 


The effect of the imposition of the severe restrictions on the import of gold” 
into this country by the notifications under the Foreign Exchange Regulation 
Act with a view to defend and conserve the economy of the country in conjunction 
with the circumstance that the internal production of gold was very little, resulted: 
in a great disparity between the price of gold in India and outside India, i.e., in 
the international markets. This naturally gave a great incentive to smuggling 
which besides depriving che State of its revenue, also posed a grave threat to national” 
economy. It is only necessary to add that gold was not the only commodity which 
gave rise to this problem. But as these appeals are concerned with gold,we are- 
confining our examination to that article. ‘Taking these matters into account: 
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the Taxation Enquiry Commission, which submitted its report to the Govern- 
ment of India in 1954, recommended a tightening of the law in order effectively 
to prevent smuggling. After dealing with the administrative problems in regard 
to the levy and enforcement of Customs duties in Chapter VII of the report the 
Committee recommended inter alia the amendment of the Sea Customs Act so as— 


“ (1) to make smuggling a criminal offence, and 


(2) to transfer the onus of proof in respect of offences relating to smuggling to the person 
in whose possession any dutiable, restricted or prohibited goods are found?’ 


In pursuance of these recommendations the Sea Customs Act was amended by 
Act (XXI of 1955) and among others section 178-A whose terms we have set out, 
was introduced into it. 


As the question of the constitutionality of section 178-A has been the subject of 
elaborate consideration in a few decided cases to which reference was made during 
the arguments, we consider that it would be convenient if we deal with them before 
setting out and discussing the precise grounds on which the challenge to the validity 
of the provision was rested before us. 


Very soon after section 178-A was enacted its constitutional validity was chal- 
lenged by an original petition filed in this Court (Petition No. 98 of 1956)—Babulal 
Amthalal Mehta v. The Collector of Customs, Calcutta. The goods involved in the 
case were diamonds. Four hundred and seventy-five diamond pieces which had 
been seized from the petitioner, were directed to be confiscated holding them to 
be smuggled, by the application of the burden of proof Jaid down in section 178-A. 
The validity of the confiscation was challenged before this Court on the ground 
that section 178-A was unconstitutional as being violative of Article 14 of the Constitu- 
tion and the contention was rejected. It has been urged by the learned Solicitor- 
General, for the appellant, that the points regarding the constitutional validity of 
section 178-A raised in the present appeal are concluded in his favour by this judg- 
ment. We shall, therefore, have to examine the exact scope of this decision in 
detail which we shall do later, but for the present it is sufficient to state that the 
case dealt mainly with an objectionsbased on a violation of Article 14 of the Con- 
stitution which the following extract from the headnote would indicate : 


“ Section 178-A of the Sea Customs Act which places the burden of proving that any of the 
goods mentioned in the section and reasonably believed to be smuggled are not really so on the person 
from whose ession they are seized, is not discriminative in character and does not violate equal 
protection of law guaranteed by Article 14 of the Constitution.” 


‘The validity of the section was next attacked before the High Court of Bombay 
in a writ petition filed under Article 226 of the Constitution on the ground that it 
violated Article rg (1) (f) and (g) of the Constitution : Amin Chand v. Abrol?. The 
article involved in that case was gold which had been seized from the petitioner 
and directed to be confiscated by an adjudicating officer under section 182 of the 
Sea Customs Act. The case came up for hearing before Justice K.T. Desai and the 
learned Judge held that section 178-A was unconstitutional as being an unreasonable 
restriction on the citizens’ right to hold property and to trade ; and also that even 
assuming the provision to be constitutionally valid, the requirements of the sec- 
tion had not been complied with in the case before him inasmuch as the seizing 
officer had not, at the moment of seizure, “‘ reasonable belief that the gold seized 
was smuggled ”. ‘The next decision in order of date is that of the Bench of the 
Madras High Court, dated March 11,19573, which is now under appeal before us in 
Civil Appeals Nos. 408 to 410 of 1960. The reasoning of the learned Judges of the 
Madras High Court is on the same lines as that of Justice K.T. Desai in the judg- 
ment just now referred. Subsequently the Nagpur Bench of the Bombay High 
Court had to consider the same question and their decision is reported in Pukhraj 





1. (1957) S.G.J. 828: (1957) M.L.J. (CrL . (1959) 2 M.L.J. : (1959) M.LJ. 
765 : roa S.C.R. II10. (Gaya, 35: (1959) J 
2. (1960) 62 Bom.L.R. 1043 at page 1046. 
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Champalal Fain v. D.R. Kohli. ‘There the learned Judges dissented from the deci- 
sion of K.T. Desai, J., in Amin Chand v. Abrol* and of the Madras High Court in 
Sampathu Chetty v. The Collector of Customs’, It may be mentioned that the argu- 
ments of the learned Solicitor-General on behalf of the appellant were in substance 
the reasoning on which the decision of the Nagpur Bench rests. To complete 
the narrative it is only necessary to add that an appeal was preferred by the 
‘Customs authorities from the decision of K.T. Desai, J. The appeal however was 
dismissed on the greund that even if section 178-A were valid as held by that Court 
previously, its terms were not attracted to the particular case, because of the non- 
fulfilment of an essential condition requisite for the application of the section(s) 4. 


We shall now proceed to deal with the points urged by learned Counsel for 
the respondent in support of his plea that the impugned provision violates the 
fundamental right to hold property under Article 19 (1) (f) and the right to carry 
on trade or business under Article 19 (1) (g) and was not saved by clauses (5) and 
(6) respectively of Article 19. Before we do so, however, it is necessary to advert 
to the points upon which learned Judges have, in the judgment under appeal, allowed 
the petition of the respondent, because in deciding these appeals we have necessarily 
to pronounce upon them also. Besides holding section 178-A of the Sea Customs 
Act which was called in aid by the Collector of Customs to direct the confiscation 
of the gold seized to be unconstitutional and therefore viod under Article 13, the 
learned Judges also upheld two further contentions urged on behalf of the respon- 
dent in support of their petition : (1) that section 178-A was not attracted to the 
determination of a question raised in relation to the confiscation of an article im- 
ported in contravention of a notification under section 8 (1) of the Foreign Exchange 
Regulation Act, (2) thatsection 178-A required as a pre-condition of its applicability, 
that the goods which were the subject of adjudication must have been seized “in 
the reasonable belief that they are smuggled goods ” and that in the instant case 
the Customs Officer effecting the seizure did not or could not entertain such a 
belief. We consider it would be convenient if we deal with these two points after 
examining the constitutional validity of section 178-A. 

Before embarking on this enquiry it is necessary to deal with the argument 
of the learned Solicitor-General that every point about the constitutional validity 
-of section 178-A is concluded in his favour by the judgment of this Court in Babulal 
Amthalal Mehta v. The Collector of Customs, Calcutta’. We have already extracted the 
thead-note of the report in the Supreme Court Reports which would appear to indi- 
cate that this Court considered only the impact of Article 14 of the Constitution on 
the provision. Nevertheless, there are some passages in this judgment, which would 
‘be immediately referred to, on which reliance was placed by the learned Solicitor- 
General in support of his contention that this judgment is an authority for the position 
not merely that section 178-A does not violate Article 14 but that it impliedly, if not 
expressly decides that the restriction imposed by it on the right to hold property or to 
engage in the business of dealing in gold was a reasonable restriction wi Article 
19 (5) and (6) of the Constitution. We will quote these passages in order to examine 
-whether this contention is made out. That judgment after setting outa summary of 
the provisions of the Sea Customs Act relating to seizure, the adjudication of confis- 
cation, the imposition of penalties, appeals from the orders of the Customs authorities 
to the higher revenue authorities and the terms of section 178, proceeds : 

“No doubt the content and import of the section are very wide. It applies not only to the 
actual smuggler from whose S the goods are seized but also those who came into possession 
-of the goods after having pur ed the same after the same has passed through many hands or agencies. 
For example, if the Customs authorities have a reasonable belief that certain goods in the possession 
-of an innocent party are smuggled goods and the same is seized under the provisions of this Act, then 
-the person from whose possession the goods were seized, however innocent he may be, has to prove 
that the goods are not smuggled articles. This is no doubt a very heavy and onerous duty cast on an 
innocent possessor who, for aught one knows, may have bona fids paid adequate consideration for the 
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purchase of the articles without knowing that the same hasbeen smuggled. The only pre-requisite 
for the application of the section is the subjectivity of the Customs- r in having a reasonable 
belief that the goods are smuggled.” 


This passage is followed by an examination of the matters with reference to Article 
14 expressing the opinion that the petition did not show in what manner there had 
been a violation of that Article, and the judgment continues : 


“ But Mr. Chatterjee argues that the burden of proof enunciated therein is opposed to fundamental 
principles of natural justice, as it gives an unrestricted arbi and naked power to the Customs 
authorities without laying down any standard or norm to be folllowed for @xercising powers under 
the sectionis serer irain ten inenen It is a heavy burden to be laid upon the shoulders of an innocent 

who might have come into possession after the article has changed many hands and thi 

lt is alleged, invokes discrimination between him and other litigants and deprives him of the eq 

rotection of the law guaranteed by Article 14 of the Constitution. A large number of cases have 

een cited at the Bar in support of the respective contentions of the parties.” 
This is followed by a citation from the decisions of this Court in which the scope and. 
content of Article 14 were discussed and in particulara passage in the judgment in 
Budhan Chandhury and others v. The State of Bthar+, where the po as that Article 14 
does not forbid classification on a reasonable and rational basis is extracted. The 
Judgment proceeds : 


“ A cursory perusal of section 178-A will at once disclose the well-defined classification of goods 
based on an intelligible differentia. It applies only to certain goods described in sub-section (2) 
which are or can be easily smuggled. The section applies only to those goods of the specified kind 
which have been seized under the Act and in the reasonable belief that they are smuggled goods 
It is only those goods which answer the threefold description that come under the operation of the 
section. The object of the Act is to prevent smuggling. The differentia on the basis of which the 
goods have been classified and the presumption raised by the section obviously have a rational rela- 
tion to the object sought to be achieved by the Act............ 0... 000e The impugned section 
cannot be struck down on the infirmity either of discrimmation or illegal classification.” 


We are therefore satisfied that the decision of this Court considered the validity of 
section 178-A only with reference to Article 14 and that it is not a decision r i 
the impugned legislation being or not being obnoxious to Article 19 (1) (f) and (g). 
Itis only necessary to add that at the beginning ofthe discussion, Govinda Menon, J., 
specifically points out that he was not considering any attack on section 178-A based 
on an infringement of Article 19 (1) (f) and (g) , for he said : 

“ Though Mr. Chatterjee faintly argued that the provisions of Article 19 (1) (f) and (g) and 
Article ae? the Constitution had been violated, he did not seriously press ieee contentions. The 


main point of the attack was centered on the contention that section 178-A was violative of the princi- 
ples of equal protection of the laws guaranteed under Article 14 of the Constitution.” 


We cannot accept the further submission either that, even if this Court did not 
in terms consider the validity of section 178-A with reference to Article 19 (1) (f) and 
(g), still the reasoning by which it rejected the contention that it violated Article 14 
would be sufficient to cover the former also. No doubt, there are situations when 
the points regarding a violation of Article 14 and an objection that a restriction is. 
not reasonable so as to conform to the requirements of Article 19 (5) or (6) may con- 
verge and appear merely as presenting the same question viewed from different 
angles. Such, for instance, are cases when the denial of equality before the law 
is based on the ground that the power vested, say, in an administrative authority 
to affect rights guaranteed to a citizen is arbitrary, being unguided or uncanalised. 
The vesting of such a power would also amount to the imposition of an unreasonable 
restriction on the exercise of the guaranteed right to trade or carry on a business, etc. 
Where however, there is guidance and the legislation is challenged on the ground. 
that the law, with the definite guidance for which it provides has outstepped the limits 
of the Constitution by imposing a restraint which is either uncalled for or unreasona- 
ble in the circumstances, the scope and content of the enquiry is far removed from 
the tests of conformity to rational classification adopted for judging whether the law- 
has contravened the requirement of equal protection under Article 14. 


It is therefore necessary for us to consider whether section 178-A is obnoxious to the 
rights guaranteed by Article 19 (1) (f) and (g) which is the ground upon which the 
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section has been held unconstitutional by the judgment of the Madras High Court 

under appeal. We have already setoutwhat one might term ‘ the historical back- 

ground and the surrounding circumstances’ which necessitated the enactment of 

this provision. As already indicated, since the commodity with which the present 

appeals are concerned is gold, we are referring to that in particular, though the cir- 

Speer a attendant on the other commodities referred to in section 178-A might 
€ ar. 


As pointed out already, the disparity between the internal and external price 
of gold became, by 1948, so great as to provide considerable incentive to smuggling 
by making it very profitable. This was assisted by the very long coast-line which 
India has, coupled with the extensive land frontiers both on the east as well as on the 
west, ignoring for the moment the very small pockets of foreign territory within the 
sub-continent. Notwithstanding the efforts of the Customs authorities and the 
Preventive Staff of that department, a considerable volume of the yellow metal did 
seep into the country and efforts had therefore to be made to tighten the law in this 
regard. It wasin pursuance of this endeavour that section 178-A was introduced into 
the Sea Customs Act in 1955. Ex facie, the impugned provision enacts a rule of 
evidence and the ratio underlying it is not far to seek ; and it is that the person in 
possession of the gold would, with certainty in most cases, be in a better position to 
prove that it was legally within the country than the Customs authorities. In this 
connection reference may be made to the observations by Lord Goddard, C.J., in 
R. v. Fitzpatrick. Speaking of section 259 of the U.K. Customs Consolidation Act, 
1876, which enacted ; 


“ If in any prosecution in respect of any goods seized for non-payment of duties, or any other 
cause of forfeiture, or for the recovering any penalty or penalties under the Customs Acts, any dis- 
pute shall arise whether the duties of customs have been paid in respect of such goods, or whether 
the same have been lawfully imported or lawfully unshipped, or ones tit the place from whence 
such goods were brought, then and in every such case the proof thereof be on the defendant m 
such prosecution.” 


the learned C.J., said : 


“The onus is put on the defendant when there is a dispute in the proceedings whether duty has 
been paid or whether the goods were lawfully imported. The obvious reason for this provision is 
that the facts must be within the knowledge, and often within the exclusive knowledge of the defen- 
dant. If, for instance, it is found that he has dealt in prohibited goods, if he can show that he acquired 
them in the ordinary course of business obviously he would not be guilty of dealing m them with intent 
to avoid the prohibition. He can prove the positive and, unless he had to undertake the proof, the 
Crown oul generally have to undertake the proof of a negative.” 


Mr. Palkivala—tlearned Counsel for the respondent stated that uf the impugned 
section—section 178-A had contented itself with laying down the principle enunciated 
in the above observations of Goddard, G.J., he would not contend that it was an 
unreasonable restraint on the citizen’s rights to hold property or on his right to do 
business guaranteed by Article 19 (1) (f) and (g). His submission, however, was that 
the burden cast upon the person from whom gold were seized transcended the limits of 
what that person could reasonably be called on to prove and that as the burden cast 
by section 178-A was impossible of being discharged, it amounted not to a law laying 
down a rule of evidence, but operated virtually to effect a confiscation of the property 
of a citizen without affording him any real opportunity to establish his right to it. 


To appreciate properly this argument about the real effect of the provision it is 
necessary to set out a few facts relating to gold as an article of trade in this country. 
Learned Counsel on either side agreed that the matters stated in relation to gold 
and the trade in gold referred to in the following passage in the judgment of 
K. T. Desai, J., correctly sums up the position. The learned Judge summarised 
the position thus : 

“‘ Tt is common knowledge that India peana very little gold and that most of the gold available 
in India is imported gold. A statement been put in by consent showing the official figures of 
India’s imports and exports of gold from 1851 to 1956. It shows a net import in the country, after 
deducting exports, of 353 crores and three lakhs worth of gold. Restrictions on the import of gold 


r 
’ 





tr. (1948) 1 All Ẹ. R..769 at 772. P 


52 THE MADRAS LAW JOURNAL REPORTS— (SUPREME COURT). [1962 


were for the first time introduced in India by Finance Department (Central Revenues) Notification 
No. 53, dated September 4, 1939. By that notification the Central Government in the exercise of 
the powers conferred by section 19 of the Sea Customs Act prohibited the bringing or taking by sea 
or land into British India from any place other than Burma or out of British India to any place other 
than Burma gold coin-gold bullion or gold ingots, whether refined or not, except on the authority 
of a licence granted in that behalf by the Reserve Bank of India................ Till April 1, 1946, 
gold remained duty free. Thereafter duty was levied on the import of gold bullion, gold plate, gold 
manufatures, etC.,......e0000- Gold besides being a store of value, is an article of adornment and 
investment. It is capable of being split and there can be a fusion of diverse quantities of gold. It 
is easily changeable in form, size and shape. ‘The gold available in the mgrket hardly bears any 
identification mark. It is impossible for any person looking at gold to say whether duty has been paid 
thereon or not or whether it has been smuggled. It is precisely the difficulty experienced by the cus- 
toms officers with the whole machinery of Government at their disposal in proving that the gold has 
been smuggled which is itself made a reason for throwing the burden upon the citizens to establish 
that the gold is not smuggled.......... Gold as such has no earmark. It is impossible to identify 
gold in the possession of a person with the gold mentioned in the Bill of Entry of any importer of gold 
EAEE Gold has been imported through centuries into this country and it is virtually impos- 
sible for a person to establish that any particular quantity of gold in his possession was the gold 
imported in the country at a particular time without resort to smuggling. The proof required 
pre-supposes the existence of gold in an identifiable form from the time of its import to the time 
of its ultimate sale to the person from whose possession the same has been seized.” 


Mr. Palkivala, learned Counsel for the respondent explained to us the special 
features attaching to gold as a commodity and as a store of value, and of the diffi- 
culties, if not impossibility, of identifying one piece of gold from another in the 
absence of a requirement of oe and basing himself on this factual position 
submitted six grounds in support of his contention that the restriction imposed 
by section 178-A was unreasonable and we shall deal with these points in the same 
order : 


(1) Section 178-A, no doubt, on its face purports to be a rule of evidence 
but in reality is not so. The purpose of the enquiry by the adjudicating officer is 
to find out whether the gold seized from a person had been smuggled, and in such 
an enquiry the fact to be proved, viz., that the gold had been smuggled is statu- 
torily established not as an inference from basic facts, which would indicate the 
smuggled character of the gold seized, but from the mere belief of the seizing officer 
that the gold seized was smuggled. 


(2) It was said on the other side that the requirement in section 178-A that 
the officer seizing the gold must entertain “‘a reasonable belief’? that the gold 
‘was smuggled provided an adequate safeguard to the person affected which would 
render the restriction imposed reasonable within clauses (5) and (6) of Article 19. 
This argument is untenable. Ifthe reasonable belief was a matter for the subjective 
satisfaction’ of the seizing officer, as seems to be implied from the observations of 
this Court in Babulal Amthalal Metha v. The Collector of Customs, Calcutta1, it provides 
no safeguard at all for the person from whom the gold is seized. Even if, on the 
other hand, the test is objective, in the sense that at the stage of the adjudication 
under section 182 the grounds upon which the belief was entertained, could be the 
subject-matter of enquiry it furnishes no safeguard either, because the “* reasonable- 
ness ” of the belief regarding the smuggled character of the gold would have to be 
judged by the adjudicating officer with reference to the information which the seizing 
officer had at the moment of seizure, and that information must necessarily have 
been obtained behind the back of the person from whom the gold had been seized 
and before the officer commenced any enquiry to ascertain the truth or otherwise 
of the information conveyed to him. 


(3) There is no reasonable or rational connection between the fact to be 
proved, viz., that the gold was smuggled and the fact from which such an inference 
is permitted to be drawn by the impugned provision, viz., the reasonable belief 
of the officer effecting the seizure that the gold was smuggled. There is there- 
fore no adequate basis on which the provision could be sustained as a rule of evi- 


dence. 
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(4) The operation of section 178-A is not restricted in point of time or to 
persons actually suspected to be connected with the import but extends also to 
persons who are able to establish bona fide acquisition of gold but who are unable to 
prove how the person from whom they acquired, obtained the gold they sold. 


__ (5) A presumption of this sort might be reasonable in respect of goods 
which are dangerous or noxious fer se, like firearms or poison, since ordinarily 
people might be expected to be on their guard before obtaining such goods, to 
ensure that their acquisition was lawful and in accordance with the formalities, if 
any prescribed by the relevant statute or rule. Gold, however, is not such a type 
of commodity. It is an innocuous article of commerce and is under the law a sub- 
ject of unrestricted trade within the country. The burden of proof of the sort 
imposed by section 178-A, in respect of such a commodity, is therefore unreasonable. 


(6) The burden of proof cast by section 178-A is, in most cases, impossible of 
being discharged because : (a) it extends to facts which would not be in the posses- 
sion of a bona fide purchaser and would comprise matters which he never knew, or 
could never know, (b) large quantities of gold have been imported into India before 
restrictions were imposed in 1939. The net imports upto 1939 are estimated at 
over 353 crores of rupees which at the present price of gold would be over 2,000 crores 
of rupees. As gold which is sold in the market is not identificable, it would be im- 
possible for any purchaser to say whether the gold that he was buying was that which 
had been imported lawfully before 1939 or had come into the country after 1939 after 
payment of duty or had been smuggled into the country in violation of the $ oreign 
Exchange Control Regulations. The section, therefore, practically prohibits all 
holding of gold or trade in gold and subjects the holding of and the trade in gold 
to the penalty of confiscation, (c) indigenous gold has been produced in mines in 
India both before and after 1939 and there is nothing to differentiate this from im- 
ported gold, (d) it is a commodity which frequently changes hands because of regular 
trade and widespread use as ornaments, etc., and finally (¢) the identification of gold is 
impossible because of frequent meltings and fusion of separate pieces and the 
absence of any system of compulsory marking. 


We shall deal with each of these points and examine them in the light of the 
submissions made by the learned Solicitor-General in answer. Grounds (1) and (3) 
which we have set out earlier may be taken up together since they are merely 
different modes of expressing the same contention. The point raised is that there is 
no rational connection between the fact from which the statute raises the presump- 
tion and the fact which has to be proved in order that the goods might be the sub- 
ject of confiscation. The argument is that the fact from which the presumption is 
drawn is the reasonable belief of the officer effecting the seizure that the article seized is 
smuggled ; while the fact which by the terms of the statute it is held to prove is that 
the gold seized is smuggled ; with the result that the practical effect of the provision 
is that there is a statutory direction to’the adjudicating officer to treat the gold as 
smuggled so as to entitle him to confiscate the same. It is only if learned Counsel 
for the respondent is right that the effect of the section is as above that the several deci- 
sions of the American Courts to which he invited our attention, could have any 
application. Learned Counsel relied particularly on the decisions in Bailey v. State 
of Alabama1, and Manley v. State of Georgia. The first of these was concerned with 
the validity of a law of the State of Alabama by which refusal, without just cause, to per- 
form the labour agreed to tbe performed ina written contract of employment under 
which the employee had obtained money which he did not refund was made prima faci 
evidence of an intent to commit a fraud. The Supreme Court held the law invalid. 
Two grounds were urged in support of the argument that the legislation was un- 
constitutional. The first was that it was in violation of the 13th Amendment against 
“ involuntary servitude except as punishment for crime ”, the other that the law 
was in violation of the ‘due process’ clause contained in the 14th Amendment. The 
Supreme Court upheld both these contentions, but what is relevant to the present 
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context and on which learned Counsel relied was the reason assigned for holding 
that the rule of evidence enacted by the impugned statute violated the requirement of 
“due process’. Reliance was placed for the State before the Supreme Court on the 
fact that the presumption raised was not conclusive but was open to rebuttal by the 
accused, but this was held not to be of avail, because according to the rule of evidence 
enforced by the Courts of Alabama, the accused, for the purpose of rebutting the sta- 
tutory presumption, was not allowed to testify as to his uncommunicated motives, 
‘purposes or intentions, so that virtually it amounted to a contlusive presumption 
against the accused, ‘The statute whose validity was attacked in the second American 
decision referred to was one declaring that every insolvency of a bank shall be deemed 
fraudulent and subjected the directors to imprisonment unless they repelled the 
presumption of fraud by showing that the affairs of the bank had been fairly and legally 
administered. Head-note 1 to this case sums up the American law on the subject 
‘of the constitutional validity with reference to the ‘due process’ clause, of laws of 
evidence creating presumptions. It runs: 
“1. State legislation that proof of one fact, or group of facts, shall constitute prima facie evidence 
of the main or ultimate fact in issue does not constitute a denial of due process of law if there is a 
rational connection between what is proof and what is to be inferred, and the presumption is not 
unreasonable, and is not made conclusive of the rights of the person against whom it is raised.” 

In regard to the American decisions of which only a few were cited, including 
those just now set out, the principle underlying them is to be found summarized in 
Rottschaefer’s Constitutional Law at page 835, where the learned author says: 

“ The power of a Legislature to prescribe the rules of evidence is univ recognized, but it is 

equally well-established that due process limits it in this matter. It may ish rebuttable presump- 
tions only if there is a rational connection between what is proved and what is permitted to be in- 
ferred therefrom.” 
It would be seen that the decisions proceed on the application of the ‘due process’ 
clause of the American Constitution. Though the tests of ‘reasonableness’ laid 
down by clauses (2) to (6) of Article 19 might in great part coincide with that for 
judging of ‘due process’, it must not be assumed that these are identical, for it has 
to be borne in mind that the Constitution framers deliberately avoided in this 
context the use of the expression ‘due process’ with its comprehensiveness, 
flexibility and attendant vagueness, in favour of a somewhat more definite 
word “reasonable”, and caution has, therefore, to be exercised before the 
literal application of American decisions. In making these observations 
we are merely repeating a warning found in the judgment of this Court in 
A. S. Krishna v. The State of Madras1,where Venkatarama Ayyar, J., speaking with 
reference to the point now under discussion after quoting the passage already extract- 
ed from Rottschaefer’s treatise stated ; 


“The law would thus appear to be based on the due process clause, and it is extremely doubtful 
whether it can have application under our Constitution.’ 


With this caution we shall proceed to examine the submission of learned Counsel 
regarding the absence of any rational connection between the fact to be proved and 
the fact on which the presumption is raised. An analysis of the arguments of the 
learned Counsel shows that the real legal objection to the provision lay in the sixth 
point urged by him, viz., the impossibility of discharigng the burden of proof cast 
by section 178-A, which thus virtually results in a confiscation of property without a 
Judicial adjudication or condemnation. Pausing here we might mention that 
two matters might be urged as flowing from or as the necessary result of the impugned 
provision : (1) that even a bona fide possessor of the goods might be deprived of his 
property notwithstanding that there was no basis even for a suspicion that he was 
a party to the smuggling or had any knowledge that the goods in his possession 
were smuggled goods ; and (2) that the burden cast on the possessor to prove the 
negative, namely, that the gold was not smuggled cast an impossible burden upon 
the person from whom the goods are seized as it virtually amounts to a confiscation 
ee 
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by the law without any reasonable proof before a quasi-judicial authority that the 
gold was smuggled. ‘To this last, the sixth point, we shall advert in its proper 
place, but what we are concerned to point out at this stage is that apart from the 
point about the impossibility of discharging the onus of proof cast by the section, 
there is little basis for the argument that there is lack of any rational connection 
between the facts giving rise to the presumption and the fact presumed, and to this 
we shall now proceed. 


This question ‘about the lack of rational connection may be considered from 
two points of view. First Mr. Palkivala does not impugn the constitutional validity 
of section 106 of the Indian Evidence Act or the legislative application of the principle 
underlying it to any concrete case. It need hardly be pointed out that in every 
case without exception, the possessor of the gold would be the person best acquainted 
with the manner of his acquisition and the circumstances attendant on or connected 
with that acquisition. It was part of the learned Counsel’s submission that 
he could not successfully impugn the validity of a provision on the terms of section 
259 of the U.K. Customs Consolidation Act. Recalling the decision in R. v. Fig- 
patrick!, already referred to, we might mention that the prosecution there was for a 
violation of section 186 of the U.K. Customs Consolidation Act, 1876, which, so 
far as material, was in substantially the same terms as the relevant portion of section 
167 (8) of the Sea Customs Act, 1878, the essential ingredient of the offence being 
indicated by the words “ person concerned in dealing with goods the import of 
which is prohibited or which are liable to duty with intent to defruad His Majesty ”, 
and it was a violation of this section that Fitzpatrick was found guilty of by the 
application of the rule as to onus of proof prescribed by section 259 extracted 
earlier. Ifin a prosecution for dealing in smuggled goods the onus could with 
constitutional propriety be cast upon the accused to prove that the goods were not 
smuggled, it is difficult to see any reasonable basis for the contention that where 
the offence charged against a person is not dealing in but possession of smuggled 
goods, there is a constitutional bar on the burden being so laid. 


Secondly, is learned Counsel correct in his submission that under section 178-A 
the onus is cast upon the possessor of the goods seized by reason only of the reasonable 
belief of the seizing officer that the goods seized by him are smuggled? It is to 
be noted that the seizure by the officer in the belief that the goods are smuggled 
does not by itself operate to effect the confiscation or deprive the owner of his pro- 
perty in the goods. This result, however, follows only on an order of an adjudicat- 
ing officer who investigates into the complaint regarding the defendant’s possession 
of the smuggled goods. As we shall have occasion to point out later the entire 
evidence in the possession of the seizing officer would be and has to be before the 
officer adjudicating the confiscation under section 182 of the Sea Customs Act. 
No doubt, on the language of section 178-A the presumption of the goods being 
smuggled arises only when the seizure is made by an officer entertaining a rea- 
sonable belief that the goods are smuggled, and in that sense the reasonable belief 
of the seizing officer is a pre-requisite for the statutory onus to arise. It is also true 
that at the stage of the adjudication the reasonableness of the belief of the officer 
effecting the seizure that the goods are smuggled would be the subject-matter of 
investigation by the adjudicating officer. Nevertheless it is manifest that at the 
stage of the adjudication (when only the rule of evidence laid down by the section 
comes into operation) the very facts which led the seizing officer to effect the seizure 
as distinguished from their significance as affording a reasonable belief for the 
seizing officer to hold that the goods are smuggled are before the adjudicating 
officer. These facts which justified the seizing officer to reasonably believe that 
the goods were smuggled would certainly impart a rational connection between 
the facts on which the presumption is raised and the fact to be proved, so that 
whatever other constitutional infirmity might attach to the impugned provision, 
the lack of rational connection is not one of them. It appears to us therefore 
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that the argument regarding the Jack of rational connection has no substance. It 
is derived wholly on a literal reading of section 178-A and would not be available 
if the provisions were read in the manner we have just now indicated. 


The second of the grounds urged by learned Counsel was that the require- 
ment of section 178-A that the belief of the officer seizing the goods should rest on 
reasonable grounds provided no safeguard to the citizen, as the seizing-officer who 
acts administratively entertains the belief on unproved information gathered from 
sources which most often are not and in practice will not be possible to be disclosed 
to the party affected. In connection with this point two alternative submissions 
were made: (1) that the reasonable belief of the officer effecting the seizure was 
one entirely for his subjective satisfaction and that this rendered the protection 
wholly illusory and therefore patently unreasonable. This was advanced on the 
basis of the passage in the judgment of this Court in Babulal Amthalal Mehta v. The 
Collector of Customs, Calcutta’, already extracted reading : 


“the only pre-requisite for the application of the section is the subjectivity of the Customs 
Officer in having a reasonable belief that the goods are smuggled.” 


The learned Solicitor-General, on the other hand pointed out that this was not 
really part of the decision, but was just an observation and that he would not 
support it. The learned Solicitor-General submitted that a seizure to which section 
178-A was applicable was merely a preliminary to proceedings before a quasi- 
judicial authority under section 182. When;:the matter comes before the latter 
authority, and anterior to that authority invoking the presumption raised by sec- 
tion-178-A, it would, on the terms of the section, have to be satisfied that the seizure 
was made "in the reasonable belief that the goods seized were goods that had been 
smuggled ”. At that stage the enquiry is not and cannot be confined as to whe- 
ther the seizing-officer bona fide entertained the belief, but must necessarily extend 
to an examination of the grounds upon which that belief was entertained with a 
view to ascertain whether the belief was reasonable. It might be that the entirety 
of the evidence which conceivably in several cases consist of information com- 
municated by informers might not be made available to the person affected, but 
still the adjudicating-officer would have to satisfy himself that the requirements 
of section 178-A had been complied with before invoking the presumption laid 
down by that section. 


Mr. Palkivala’s alternative submission was that even if test of ‘reasonable belief” 
was not subjective but was objective, in that the point as to whether the belief was 
reasonable was open to examination by the adjudicating officer under section 182 
still, this provided no sufficient safeguard, because, if “information not tested by 
cross-examination ” could form the basis of “ reasonable belief ”, by applying the 
same tests, the adjudicating officer would and must in most cases reach the same 
conclusion. 


It is, no doubt, true that in some cases there might be pieces of information 
on the basis of which the seizure was effected which might not be capable of being 
disclosed to the affected party because it might consist of information supplied by 
customs informers, but if that information would have to stand the test of scrutiny 
as to credibility by an independent officer dealing with it in a quasi-judicial capacity, 
in cannot be said that the protection is illusory. It hasalso to be added that at the 
stage of appeal or revision from the orders of the officer adjudging confiscation 
under section 182 of the Act each successive Appellate or Revisional Authority 
has also to address itself to this requirement. 


We shall now pass on to the fourth of the points urged by learned Counsel 
for the petitioner that the onus of proof is unreasonable, in that it was not restricted 
in point of time or to persons connected with the import. The point suggested 
may be expanded in these terms : What the party affected has to prove is not that 
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his acquisition has been bona fide, which of course he might be in a position to 
prove and might properly be required to prove, but that somebody else over whom 
he has no control and of whose actions he would, in most cases, be completely 
ignorant has similarly -bona fide acquired the gold without violating the law and sò 
on until one reached the stage of the origin of the gold which is the subject of seizure 
and of adjudication before the Customs Authority. It would be seen that this is. 
really the argument upon which the sixth of the points urged by learned Counsel 
rests and therefore it will be convenient to examine the soundness of the contention 
ca the answers which have been made on the other side after dealing with point 
O. 5. 


The fifth point relates to the fact that the presumption raised by the section 
is about the possession of an innocuous article of property which under the law 
is the subject of unrestricted trade in the open market as distinguished from articles 
which are inherently dangerous—such as firearms or poisonous drugs, in regard 
to which possession and dealing are legitimately subject to severe restrictions. 
Learned Counsel is, no doubt, right in his submission that gold as a commodity 
is an innocuous article of commerce, that articles made of gold have been used 
as part of jewellery by the middle and upper classes from the beginning of time, that 
it has served as a store of value from ancient times and that the very large number 
of people in this country are in possession of gold for the purposes just now mentioned. 
But that however is not any conclusive consideration in support of the invalidity 
of a law which seeks to throw the burden of establishing possession as legal under 
the law, upon the possessor. It cannot be seriously disputed that in most of the 
cases the possessor of the gold would certainly be in a position to establish the mode 
of his acquisition (subject to the last of the points about the burden of proof being 
impossible to discharge), which would more often than not take it out of the cate- 
gory of smuggled gold. It is only in those cases where reasonable suspicion exists 
that the gold in the possession of a person has come into the country by illicit means, 
that there is power in an officer to effect the seizure and in most of the cases the 
innocent possessor would be in a position to discharge the onus. It is therefore 
in cases where a person is unable to prove how he got into possession of the gold. 
found with him or where his explanations are found to be false or unacceptable that 
in the large majority of cases the section would normally be invoked. Besides. 
these, it would be applied also in cases where a person is able to prove that his 
acquisition was bona fide but that the persons from whom he acquired or one higher 
up in the series of prior owners is unable to explain satisfactorily his possession, and 
it is only in these marginal or extreme cases that the onus created by the section 
might be contended to be harsh and unreasonable. Learned Counsel is, therefore, 
not right in suggesting that section 178-A operated, as it were , by itself to con- 
fiscate the gold and gold ornaments in the possession of the entire population of 
the country, each individual being compelled before the restoration of the gold to 
him to strictly prove either that the gold was of indigenous origin or had 
been imported prior to 1939, or if imported subsequently had either been permitted 
to be imported or had paid duty, if such duty was leviable. We consider that this. 
is not the effect of the section and that it does not, on any reasonable construction, 
justify this picture of its operation. 


We shall now proceed to consider the last of the points raised by learned Counsel’ 
in conjunction with point No. 4 which we had reserved for being examinaed along” 
with it. This point learned Counsel expanded in the following terms. ‘The burden 
of proof cast by the section is or is almost impossible of discharge, because (1) it 
extends to facts which would not be in the possession of a bona fide purchaser at all, 
facts which he never knew and which he could never reasonably ascertain ; (2) 
large quantities of gold have been imported into this country before the introduction 
of restrictions on their importation by virtue of the legislation brought into force 
from 1939. In this context, learned Counsel relied on the several matters set out 
in the passage from the judgment of K. T. Desai, J., extracted earlier and laid 
particular emphasis on the fact: (a) that gold was held in myriad forms and,for- 
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diverse purposes by a sizable portiqn of the population of the country, (b) that 
gold in its several forms was incapable of being identified as indigenous or imported, 
or if imported had paid duty or not. In view of these circumstances he urged that 
‘to call upon any person to prove anything more than that his acquisition of the gold 
‘was bona fide and without violation of the law would be to cast an impossible burden 
upon the possessor. Learned Counsel further urged that the precise reason for 
which the burden had been thrown upon the possessor was because of the inability 
of the State to establish before the quasi-judicial authorities acting under section 
182 reasonable proof that the gold seized was smuggled. He therefore submitted 
that if Government with all its administrative machinery operating in several fields 
was unable to lead evidence which could satisfy the Collector of Customs that the 
gold seized had an illicit origin, how could it be reasonable to expect the 
individual possessor, who knew nothing beyond how he himself came by the gold, 
to establish the negative, viz., that the gold in his possession had not been smuggled 
but was lawfully within the country. 


Before considering these submissions it is necessary to mention one point 
suggested in answer by the learned Solicitor-General which has apparently found 
favour with the learned Judges of the Division Bench of the Bombay High Court 
in Pukhraj Champalal Fain v. D. R. Kohli. The point was this : The Central 
Board of Revenue had issued certain administrative instructions as regards the 
manner in which the Customs Officers should regulate their procedure before the 
goods are adjudged to be confiscated under the provisions of the Sea Customs Act. 
These are set out at page 1240 of the Report in 61 Bombay Law Reporter and need 
not be repeated here. The learned Solicitor-General’s argument was that as 
the section was being administered subject to these safeguards, the provision must 
be held to be a reasonable restriction within clause (6) of Article 19 of the Consti- 
tution. We are clearly of the opinion that the argument about the relevance 
of this matter is incorrect and must be rejected. This Court has held in numerous 
rulings, to which it is unnecessary to refer, that the possibility of the abuse of the 
powers under the provisions contained in any statute is no ground for declaring 
the provision to be unreasonable or void. Commenting on a passage in the judg- 
ment of the Court of Appeal of Northern Ireland which stated : 


“ If such powers are capable of being exercised reasonably it is impossible to say that they may 
not also be exercised unreasonably ” 


and treating this as a ground for holding the statute invalid Viscount Simonds 
observed in Belfast Corporation v. O. D. Commission®. 


“It appears to me that the short answer to this contention (and I hope its shortness will not be 
regarded as disrespect) is that the validity of a measure is not to be determined by its application to 
particular cases.......... If it is not so exercised (i.¢., if the powers are abused) it is open to challenge 
and there is no need for express provision for its challenge in the statute ”. 


The possibility of abuse of a statute otherwise valid does not impart to it any element 
of invalidity. The converse must also follow that a statute which is otherwise 
invalid as being unreasonable cannot be saved by its being administered in a reason- 
able manner. ‘The constitutional validity of the statute would have to be determined 
on the basis of its provisions and on the ambit ofits operation as reasonably construed. 
If so judged it passes the test of reasonableness, possibility of the powers conferred 
being improperly used is no ground for pronouncing the law itself invalid and 
similarly if the law properly interpreted and tested in the light of the. requirements 
set out in Part III of the Constitution does not pass the test it cannot be pronounced 
valid merely because it is administered in a manner which might not conflict with 
the constitutional requirements. In saying this we are not to be understood as lay- 
ing down that a law which might operate harshly but still be constitutionally valid 
should be operated always with harshness or that reasonableness and justness ought 
not to guide the actual administration of such laws. 
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We shall now proceed to examine what in effect is the central point in the 
argument of the learned Counsel for the respondent which might be split up into 
two heads : (1) Under section 178-A the burden of proof is cast upon a person from 
whom the goods have been seized which is impossible for him to discharge, with 
the consequence that though in form the impugned section purports to be a rule 
of evidence, it is virtually a law which per se effects confiscation in every case to which 
it is applicable. (2) Is such a law reasonable restriction on the right to hold pro- 
perty or on the rigħt to carry on business within clauses (5) and (6) of Article 19, 
but they may be considered together. 


Section 178-A operates to cast the burden of proof on the person from whose 
possession goods specified in its sub-section (2) are seized to establish that the goods 
are not smuggled. It must be apparent that this will include, in several cases, persons 
who are concerned in and are charged with being concerned in the act of illicit im- 
portation. In their case, as we have already pointed out, learned Counsel admits 
that the onus is properly shifted and that such a provision would be reasonable and 
so constitutionally ‘valid, though undoubtedly it might be possible for the State to 
prove its case even without the aid of the presumption raised by section 178-A. 
Again there might be some cases where goods are seized from a person who is unable 
to account satisfactorily for his ownership or possession. In such cases also we 
did not understand learned counsel for the petitioner to suggest that the shifting of 
the burden of proof would be unconstitutional, for surely the principle underlying 
‘section 106 of the Evidence Act which, it is conceded, enunciates a just and rea- 
sonable principle would serve to sustain the validity of the impugned pro- 
vision. ‘The two classes of cases which we have just setout would in themselves 
constitute most of the cases in which suspicion or information of the type which leads 
+o seizure and the ensuing proceedings would occur. “Section 178-A however does 
not exbaust those classes, and that isthe ground of complaint by the learned 
‘Counsel, and it is precisely on this basis or for this reason that learned Counsel con- 
tends that the entire provision is constitutionally invalid. This analysis would show 
that the provisions of the section are constitutionally valid in the sense of being 
reasonable restrictions on the right to hold property or to carry on trade or business 
in the large percentage of cases to which the section would apply, and it is only in 
the mal cases already described that it can, with any Justification, be con- 
tended that the restriction is unreasonable. From this position, the question that 
arises is whether because of the inclusion of this type of case the impugned provision 
should be held to be constitutionally invalid. This has to be taken in conjunction 
with what is obviously correct, that any severance of the marginal cases and their 
exclusion from the operation of the provision would greatly reduce its effectiveness 
and provide innumerable loop-holes for easy evasion. It is in this context that the 
test for ascertaining the “ reasonableness” postulated of the restrictions in clauses 
(2) to (6) of Article 1g assumes great relevance and crucial importance. ‘There 
are several decisions of this Court in which the relevant criteria have been laid down 
but we consider it sufficient to refer to a passage in the judgment of Patanjali Sastri, 
C. J., in State of Madras V. G. Row}. ‘The learned Chief Justice said at page 607 
of the Report: 

“It is important in this context to bear in mind that the test of reasonableness, wherever pres- 
ribed, should be applied to each individual statute impugned, and no‘abstract standard, or general 
pattern of reasonableness can be laid down as applicable to all cases. The nature of the right alleged 
to have been infringed, the underlying purpose of the restrictions imposed, the exent and urgency of 
the evil sought to be remedied thereby, the disproportion of the imposition, the prevailing condi- 
tions at the time, should all enter into the judicial verdict.” 

It would be apparent that this is in line with the great principle underlying the 
structure of the rights guaranteed by Article 19, viz., a balancing of the need for 
individual liberty in the matter inter alia of the right to hold property or of the 
right to trade, with the need for social control in order that the freedoms guaranteed 
to the individual subserve the larger needs—moral, social, economic and political— 
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of the community and thus ensure orderly progress towards the goal indicated by 
the preamble. It would follow that the reasonableness of the restraint would have 
to be judged by the magnitude of the evil which it is the purpose of the restraint 
to curb or eliminate. 


The submission of the learned Solicitor-General was that the reasonableness. 
of the impugned provision had to be judged in the light of the widespread smuggling 
in commodities like gold which if not checked was calculated to destroy national: 
economy and hamper economic stability and progress, and°that no reasonable 
alternative to the provision could achieve the desired end. In this connection he 
drew our attention to the Report of the Taxation Enquiry Commission-——1953-54. 
which pointed out the factual position regarding the existence of widespread. 
smuggling in certain commodities including inter alia, gold. They stated at page. 
320 of the Report : 


“11. Smuggling now constitutes not only a loophole for escaping duties but also a threat to 

the effective fulfilment of the objectives of foreign trade control. The existence of foreign hi 
in the country accentuates the danger. The extent of the leakage of revenue that takes place ugh 
this process cannot be estimated even roughly, but, we understand, it is not unlikely that it is sub- 
stantial, Apart from its deleterious effect on legitimate trade, it also entails the outlay of an appre- 
ciable amount of public funds on patrol vessels along the sea coast and permanent works along the 
land border, and watch and ward staff on a generous scale. It is, therefore, necessary, in our opinion, 
that stringent measures, both legal and administrative should be adopted with a view to minimising 
the scope of this evil.” 
‘The deleterious effects of smuggling, as pointed out in the extract from the Report, 
are real and it is not in dispute that the prevention and eradication of smuggling 
is a proper and legally attainable objective and that this is sought to be achieved. 
by the relevant law. If therefore for the purpose of achieving the desired objective 
and to ensure that the intentions of Parliament shall not be defeated a law is. 
enacted which operates somewhat harshly on a small section of the public, taken in 
conjunction with the position that without a law in that form and with that 
amplitude smuggling might not be possible of being effectively checked, the question. 
arises whether the law could be held to be violative of the freedom guaranteed by 
Article 1g (1) (f) and (g) as imposing an unreasonable restraint. That the restric- 
tions are in the “interest of the general public” is beyond controversy. But is 
the social good to be achieved by the legislation so disproportionately small that 
on balance it could be said that it has proceeded beyond the limits of reasonable- 
ness? We would answer this in the negative. We would only add that there is 
authority for the position that 


“acts innocent in themselves may be prohibited and the restrictions in that regard would be 
reasonable, if the same were necessary to secure the efficient enforcement of valid provisions, The 
Inclusion of a reasonable margih to ensure effective enforcement will not stamp a law otherwise 
valid as within legislative competence with the character of unconstitutionality as being unreason= 
able”. 


[vide Manohar Lal. v. State of Punjab! and Ram Dhan Dass v. State of Punjab]?. 
Having given the matter our best attention we have arrived at the conclusion 
that the impugned legislation has not overstepped the limits set by the Constitution 
and in saying this we have adopted the test laid down in State of Madras v. 
Y. G. Row? whose terms we have quoted at the start of this discussion. 


Proceeding therefore on the basis that the impugned provision was consti- 
tutionally valid we have still to consider two further points on the basis of which 
learned Judges of the High Court upheld the case of the respondent even on the 
assumption that section 178-A was constitutionally valid. The first of these grounds. 
was that section 178-A which had been introduced by the impugned Act of 1955. 
(Act XXI of 1955) is not attracted to the prohibitions enacted by section 23-A of the 
Foreign Exchange Regulation Act. The reasoning on which this conclusion was 
reached was that section 23-A, whose terms we have set out, when enacted in 1952 


1. Criminal Appeal No. 173 of 1956 (Not yet reported). 
(1952) 2 M.L.J. 195: (1952) S.C.J. 253 z 
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in effect incorporated into the provisions of the Foreign Exchange Regulation Act 
all the relevant provisions of the Sea Customs Act, 1878, as that enactment stood 
in 1952, with the result that any subsequent amendments to the Sea Customs Act 
did not and could not affect, modify or enlarge the scope of the incorporated Sea 
Customs Act which had become part of Foreign Exchange Regulation Act. In 
support of this conclusion the learned Judges of the High Court have relied largely 
on the decision of the Privy Council in The Secretary of State for India in Council v. 
Hindustan Co-operativg Society Lid.1 We consider that the legislation regarding 
which the Privy Council rendered the decision bears no resemblance, whatever 
to the matter now on hand and that the ruling in The Secretary of State for India in 
Council v. Hindustan Co-operative Society Lid.1, cannot therefore furnish any guidance 
or authority applicable to the interpretation of section 23-A of the Foreign Exchange 
Regulation Act. To consider that the decision of the Privy Council has any re- 
levance to the construction of the legal effect of the terms of section 23-A of the Foreign 
Exchange Regulation Act is to ignore the distinction between a mere reference to 
or a citation of one statute in another and an incorporation which in effect means 
the bodily lifting of the provisions of one enactment and making it part of another 
so much so that the repeal of the former leaves the latter wholly untouched. In 
the case, however, of a reference or a citation of one enactment by another with- 
‘out incorporation, the effect of a repeal of the one “ referred to ” is that set out in 
section 8 (1) of the General Clauses Act: 


“8. (1) Where this Act, or any Central Act or Regulation made after the commencement of 
this Act, repeals and re-enacts, with or without modification, any provision of a former enactment 
then references in any other enactment or in any instrument to the provision so repealed shall, unless 
a different intention appears : be construed as references to the provision so re-enacted.” 


On the other hand, the effect of incorporation is as stated by Brett L. J., in 
Clarke v. Bradlaugh? : 


“ Where a statute is incorporated, by reference, into a second statute the repeal of the first statute 
‘by a third does not affect the second.” 


‘This is analogous to, though not identical with the principle embodied in 
section 6-A of the General Clauses Act enacted to define the effect of repeals 
effected by repealing and amending Acts which runs in these terms : 

“6-A. Where any Central Act or Regulation made after the commencement of this Act repeals 

any enactment by which the text of any Central Act or Regulation was amended by the express 
Omission, insertion or substitution of any matter, then, unless a different intention appears, the 
shall not affect the continuance of any such amendment made by the enactment so repealed and 
in operation at the time of such repeal.” 
We say ‘ not identical’ because in the class of cases contemplated by section 6-A 
of the General Clauses Act, the function of the incorporating legislation is almost 
‘wholly to effect the incorporation and when that is accomplished ,they die as it were 
a natural death which is formally effected by their repeal. In cases, however, 
dealt with by Brett, L.J., the legislation from which provisions are absorbed con- 
tinue to retain their efficacy and usefulness and their independent operation even 
after the incorporation is effected. 


We consider that on the language of the provisions in the two Acts—section 19 
of the Sea Customs Act and section 23-A of the Foreign Exchange Regulation Act— 
there is no scope for any argument that there has been any incorporation of the 
provisions of the earlier statute in the later. We shall repeat the terms of section 19 
of the Sea Customs Act which runs : 

“19, The Central Government may, from time i ee i a Aaah E Gazette, 

rohibit or restrict the bringing or takmg by sea or of any speci escription into 
a out of India acro any ae frontier as defined by the Central Government ”. 
Section 8 (1) of the Foreign Exchange Regulation Act enables similar notifications 
by the Central Government in these terms : 
nen ee 
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“8. (1) The Central Government may, by notification in the Official Gazette, order that, 
subject to such exemptions, if any, as may be contained in the notification, no shall, except 
itl the eral or special permission of the Reserve Bank and on payment of the fee, if any, pres- 
cribed bring or send into India any gold or silver or any currency notes or bank notes or coin whether 
Indian or oren. 

Explanahon.—The bringing or sending into any port or place in India of any such article as 
aforesaid intended to be taken out of India without being removed from the ship or conveyance in 
which it 1s being carried shall nonetheless be deemed to be a bringing, or as the case may be, sending, 
into India of that article for the purposes of this section.” 


In this situation section 23-A of the Foreign Exchange Regulation Act enacts : 


ae EE T the restrictions imposed by sub-section (I)....sessensseseo of section & 
iivb waite oe wae eear shall be deemed to have been tmposed under section 19 of the Sea Customs Act, 1878, 
and all the provisions of that Act shall have effect accordingly............ 5 
The effect, therefore, -of section 23-A is to treat the text of the notification by the 
Central Government under section 8 (1) as if it had been issued under section 19 
of the Sea Customs Act with the title and the recital of the source of power appro- 
priate to it by the creation ofa legal fiction. It would be obvious that in the context 
and on the language here employed, if section 19 of the Sea Customs Act were 
repealed there would no longer be any legal foundation for invoking the penal 
provisions of the Sea Customs Act toa contravention of a notification under 
section 8 (1) of the Foreign Exchange Regulation Act. 


This conclusion is reinforced by a comparison of the usual and normal or 
recognized formulae generally employed to effect incorporation, such that changes 
in or even repeal of the incorporated statute is not intended per se to affect the opera- 
tion of the incorporating legislation. It is sufficient to pick out a few of the well- 
known formulae employed which would indicate that normally the draftsman does 
not leave his intentions in doubt. For instance, in section 20 of 53 and 54 Vict., 
Chapter 70—Housing of the Working Classes Act, 1890 the words used were : 


. shall, for that purpose, be deemed to form part of this Act in the same manner as if they 
were enacted in the body thereof ;”. 
In 54 and 55 Vict., Chapter r9, section 1 (3), the language employed was : 

“ The provisions of section 194 of the said Act (set out in the schedule) shall apply as if they were. 
herein re-enacted ”. 

To take more modern instances, 10 and 11 (1947) George VI Chapter 51, (the 
Town and Country Planning Act, 1947) section 44 (1) enacts: 

“ Sections 19 to go of the Act of 1944 which provide for the disposal and appropriation by local 
Planning Authorities of land acquired or appropriated under Part I of that Act, for the carrying out 
by such authorities of development of such land, and for other matters arising in relation to the acquisi- 
tion of land in that part shall, except so far as repealed by this Act, be incorporated with this Part 
of this Act, subject to the amendments specified in the second column of the 8th Schedule of this Act 
and of the following provision of this section ”’. 


1958, 6 and 7 Eliz. II Ch. (the Park Lane Improvement Act, 1958) section 5 reads : 

“The Land Clauses Act (other than the excepted provision) ; so far as they are applicable for 
the purposes of this Act and are not inconsistent with the provisions thereof, are hereby incorporated 
with this Act”. 

A comparison of these formulae with the text of section 23-A shows that the 
reference in it to section 19 of the Sea Customs Act is merely for rendering notifica- 
tions under the named provisions of the Foreign Exchange Regulations Act to operate 
as notifications under the Sea Customs Act, and that it cannot have the effect of 
incorporating the relevant provisions of the earlier Act into the Act of 1947, so as to 
attract the rule formulated by Brett, L.J. in Clarke v. Bradlaugh! already quoted. 


A close examination of the decision of the Privy Council in The Secretary of State 
Sor India in Counci v. Hindustan Co-operatwe Society Lid.*, would show that the incorpora- 
tion effected in the statute there under consideration—the Calcutta Improvement 
Trust Act, 1911—referred to by their Lordships as the “‘ Local Act? was in express 
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terms and in the form illustrated by 54 & 55 Vict., Ch. 19 just now referred to. 
The “ Local Act ” in dealing with the acquisition of land for the purposes designated. 
by it, made provision for the acquisition under the Land Acquisition Act, and the 
provisions of the Land Acquisition Act were subjected to numerous modifications 
which were set out in the Schedule, so that in effect the ‘‘ Local Act” was held 
to be the enactment of a Special Law for the acquisition of land for the special 
purpose. It was in the context of these and several other provisions which pointed 
to the absorption of certain of the provisions of the Land Acquisition Act into the 
“ Local Act ” with vital modifications that their Lordships stated : 


“ But their Lordships think that there are other and perhaps more cogent objections to this 

contention of the Secretary of State, and their Lordships are not prepared to hold that the sub-section 
in question, which was not enacted till 1921, can be regarded as incorporated in the Local Act of 
1911. It was not part of the Land Acquisition Act when the local Act was passed, nor in adopting 
the provisions of the Land Acquisition Act is there anything to suggest that the Bengal Legislature 
intended to bind themselves to any future additions which might be made to that Act. It is at least 
conceivable that new provisions might have been added to the Land Acquisition Act which would 
be wholly unsuitable to the local code. Nor, again, does Act (XIX of 1921) contain any provision 
that the amendments enacted by it are to be treated as in any way retrospective, or are to be regarded 
as affecting any other enactment than the Land Acquisition Act itself. Their Lordships regard the 
local Act as doing notbing more than incorporating certain provisions from an existing Act, and for 
convenience of drafting doing so by reference to that Act, instead of setting out for itself at length 
the provisions which it was desired to adopt.” 
It was for this, among other reasons, that the Judicial Gommittee held that rights 
of appeal created by amendments effected to the Land Acquisition Act subsequent 
to the enactment of the Local Act were not attracted to the incorporated provisions 
in the “ Local Act”. We consider that there is no analogy between the provisions. 
held to be incorporated in the Calcutta Improvement Trust Act, 1911 dealt with 
by the Privy Council and section 23-A of the Foreign Exchange Regulation Act 
now under discussion. We hold therefore that when a notification issued under 
section 8 (1) of the Foreign Exchange Regulation Act is deemed for all purposes. 
to be a notification issued under section 19 of the Sea Customs Act, the contravention 
of the notification attracts to it each and every provision of the Sea Customs Act 
which is in force at the date of the notification. 


The other ground upon which the learned Judges upheld the respondent’s 
contention that the rule as to the burden of proof enunciated in section 178-A was 
not attracted to the present case was based on the finding that the Customs Officer 
who effected the seizure did not, at the moment of seizure, entertain a reasonable 
belief that the goods seized were smuggled. The learned Solicitor-General who 
contested the correctness of this finding did not urge that the words in section 178-A 
“ in the reasonable belief that they are smuggled goods ”? did not prescribe a con- 
dition precedent to the applicability of that provision which had to be satisfied before 
the provision could be invoked against the affected party. As we have already 
pointed out, his further submission was that such as a reasonable belief must not 
only be entertained by the seizing officer and besides that the question whether 
the officer had done so or not, was a matter which could objectively be determined 
by the adjudicating authority acting under section 182. And these submissions 
he made, as aids to his main contention that the burden of proof imposed was rea- 
sonable. We are pointing this out because before the learned Judges of the High 
Court the argument apparently advanced was that the test was the subjective belief 
of the seizing officer which could only be disproved by the establishment of circum- 
stances in which no such belief could ever honestly or reasonably be entertained 
based on the reference to “‘ the subjectivity of the offcer” in the judgment of this 
Court in Babulal Amthalal Mehta v. The Collector of Customs, Calcutta’. It was 
by approaching the problem even from this very narrow standpoint that the learned 
Judges reached a conclusion on this part of the case favourable to the respondent. 


For the decision of this point it is necessary to canvass the facts which occurred 
at the moment of seizure in some detail. As narrated at the commencement of 
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this judgment, Nandgopal, the second respondent—the employee of the first res- 
pondent was intercepted first by the Head Constable of the Madras State Prohibi- 
tion Inteligence Department and his clothing was searched and the four gold 
blocks weighing about a thousand tolas were seized by the Head Constable. The 
Prohibition Crime Branch has a Criminal Investigation Department and the seized 
gold was handed over by the Head Constable to the Inspector of Police, Criminal 
Investigation Department on the same day. It was this Inspector (C. Raja- 
manickam) that forwarded the gold to the Inspector of Customs (Special Division) 
with a letter in these terms : 


“ I send herewith 1,000 (one thousand) tolas of gold in 4 (four) blocks seized from G. Nandagopal, 
Clerk, M/s. Nathella Sampathu Chetty, Madras, No. 177, N. S. C. Bose Road. The passenger came 
from Bombay to Madras in N. Y. Bombay Mail on 26th June, 1956, at 6 Am. He has no records 
of any kind for the purchase of gold. Hence the gold was seized and he was arrested under 
a mahazar,. 


The passenger and gold are forwarded for further action under Customs Act.” 


It would be seen that up to this point there had been no seizure by an officer acting 
under the Sea Customs Act within section 178-A of the Act. It has also to be noticed 
that Nandgopal had in his possession admittedly no receipt of any kind for the pur- 
chase of the gold ; further he had on him the letter addressed by the first respondent 
to Mathuradas Gopalakrishnayya & Co., Bullion merchants, Bombay, intimating 
that cash to the extent of rupees one lakh was being sent through the representative, 
which obviously could not possibly remain in the possession of Nandgopal if his 
story about his taking cash to that addressee and the purchase of the gold from 
him were true. It was in these circumstances that the Inspector (Special Division) 
Customs House recorded : 


“ Detained four blocks of gold said to weigh about 1,000 tolas from Shri Nandgopal, representa- 
tive of Nathella Sampathu Chetty & Sons for further investigation ”. 


There are two views possible of the exact import of this note by the Customs Ins- 
pector: (1) that it was a “ detention” preliminary to a seizure which would be 
effected after the further investigation, and (2) that which found favour with the 
learned Judges of the High Court that it was itself the seizure. In support of the 
first of the above constructions attention may be drawn to the facts that the events 
narrated earlier took place before 8 O’clock in the morning and that immediately 
thereafter Nandgopal was taken to the Customs House and was examined there at 
about 8.30 and in the course of his examination he made several statements which 
were obviously incorrect and whose error was capable of being detected then and 
there. (1) He stated that the gold had been bought from M/s. Mathuradas 
Gopalakrishnayya & Co., having paid them the sum of rupees one lakh which was 
referred to in the letter seized from him, but obviously if the gold had been purchased 
from that firm the letter could not remain with Nandgopal and this discrepancy 
he was unable to explain at that stage, for he said “ I cannot account for the presence 
of this letter on me which should have been given to the firm in Bombay ”. (2) 
Nandgopal who spoke to having received gold and then secreted it in the inner side 
pockets of his waist coat and stitched it stated, that the gold was moosa' gold and it 
was found that the gold seized from him was not that variety. It is really after this 
statement was recorded at the Customs House that the “ investigation’ began. 
It is therefore possible to take the view that the detention resulted in a seizure after 
the statement was recorded. There was ample material: at that stage on the basis 
of which it could be said that a reasonable belief could be entertained that the gold 
seized was smuggled. 


Even taking the record of the detention in the mahazar prepared at the Central 
Station as ‘‘the seizure” we do not agree with the learned Judges of the High Court 
that the seizing-officer could not entertain a reasonable belief that the gold seized 
was smuggled. ‘The reasonableness of the belief has to be judged by all the circum- 
stances appearing at that moment. In the present case, the quantity of gold in the 
possession of Nandgopal—of the value of over one lakh of rupees—was certainly a 
very relevant factor to be taken into account and which could be considered in 
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65 
judging the matter. No doubt, such a quantity could be the subject of bona fide 
purchase in the course of norma! trade, particularly when the person in possession was 
the representative of a well-known firm of bullio 


normally expect that the representative would have secured a bill or voucher to 
evidence the purchase. In other words : (1) it was not a case of a few trinkets of 
gold or small quantity purchased for domestic or personal use but a considerable 
afnount for purposes of business, (2) the undelivered letter ad 
Mathuradas Gopalakrishnayya & Co., which admittedly had a bearing 

purchase of gold in the possession of Nandgopal necessarily drew an amount of sus- 
picion on the theory of a bona Jide purchase. These circumstances, in our opinion, 
which were admittedly present at the moment when the gold was taken by the 
Customs Officer at the Central Station did tend to raise a reasonable suspicion that 
the gold seized had been obtained illicitly and this was sufficient to constitute, in the 
‘words of the statute, ‘ a reasonable belief that the goods (gold) were smuggled. ” 


We are therefore of opinion (1) that section 178-A was constitutionally valid, 
(2) that the rule as to the burden of proof enacted by that section applies to a con- 
travention of a notification under section 8 (1) of the Forei Regulation 


Act, 1947, by virtue of its being deemed to be a contravention of a notification under 


section 19 of the Sea Customs Act, (3) that the preliminary requirement of section 
178-A that the officer seizing should entertain “a reasonable belief that the goods 
seized were smuggled” was satisfied in the present case. The result therefore is 
that the petitions under Article 226 of the Constitution filed by the respondent 
before the High Court should have been dismissed. We accordingly allow Appeals 
Nos, 408 and 409 with costs throughout (one set of hearing fees), the writ petitions 
filed by the respondent being directed to be dismissed. In view of our decision in 
Appeals Nos. 408 and 409, the points raised by the respondent in Appeal No. 410 of 
1960 do not require to be decided. That appeal fails and is dismissed. There 
will, however, be no order as to costs. 


Criminal Appeals No. 38 of 1959, No. 126 of 1959, No. 123 of 1959, Civil Appeal 
No. 511 of 1960 and Writ Petition No. 118 of 1958 were not heard on the merits 
and we have not examined the facts of any of those cases. Those 


petitions should, therefore, be posted for hearing in the usual course. 


Appeals Nos. 408 and 409 of 1960 allowed, 7 


and Appeal No. 410 of 1960 dismissed. 
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become a “foreigner” section 8 of the Foreigners Act is not applicable.’ That section applies to a 
person who is a foreigner and the question is of which foreign country he isa Bananal In the 
instant case no such question arose and no decision could be or was made by any prescribed authority 
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of that question. Merely because he had obtained a passport from Pakistan it cannot be assumed 
that he disowtied Indian nationality and ceased to be an Indian Citizen. 

Under section 9 (2) of the Citizenship Act, 1955, & question whether an Indian citizen had. 
acquired the iceuaip of another country shall be determined by such authority and m such manner 
as may be prescribed. Under rule 30 of the Rules framed under that Act, the authority to decide 

acquired 


that question is the Central Government. So that question whether an Indian citizen had 
i ded by Courts. In order that there may be a decision on the 


Pakistani citiz ip, cannot be deci 
i laid down in Rule 30 of the Rules under the Citizenship Act. 


question there should be an enquiry as 
Mere refusal to extend the visa cannot be construed to be such a decision. e 


The question whether a person is an Indian citizen or a foreigner, as distinct from the question 
whether @ person having once been an Indian citizen has renounced that citizenship and acquired 
® foreign nationality, is not one which is within the exclusive jurisdiction of the Central Government 
to decide, The Courts can decide it. 
Unless a is validly held to be a foreigner an order could not be made against him under 
section 3 (1) (c) of the Foreigners Act for breach of which he could be convicted. 
Obiter.—Migration referred to in Article 7 of the Constitution is one before January 26, 1950. 
_ . Appeal by Special Leave from the Judgment and Order, dated the 27th October, 
1958, of the Andhra Pradesh High Court at Hyderabad in Criminal Revision Case 


No. 395 of 1958. 
M. C. Setalvad, Attorney-General for India (T. V. R. Tatachari and T. M. Sen, 


Advocates, with him), for Appellant. 
R. Thiagarajan, Advocate, for N. S. Mam, Advocate, for Respondent. 


The Judgment of the Gourt was delivered by 

Sarkar, 7.—The respondent was convicted by the Judicial Magistrate of Adoni 
in the State of Andhra Pradesh, under section 14 of the Foreigners Act, 1946. His 
appeal to the Sessions Judge of Kurnool was dismissed. He then moved the High 
Court of Andhra Pradesh in revision and the revision petition was allowed. Hence 
the present appeal by the State of Andhra Pradesh. 


The facts found were these : On January 20, 1955, the respondent had come to 
Adoni on a passport granted by the Government of Pakistan which bore the date 
January 10, 1955. The passport had endorsed on it avisa granted by the Indian 
authorities which permitted the respondent to stay in India up to April 14, 1955- 
The respondent continued to stay on in India after that date. On some date, not 
precisely ascertainable from the record, he appears to have made a representation to 
the Government of India for extension of his visa till September 2, 1957, on 
grounds of health. The records do not however show what order, if any, was made 
on this representation. On September 3, 1957, an order dated August 9, 1957, 
made by the Government of Andhra Pradesh requiring him to leave India, was. 
served on the respondent. As the respondent did not leave India as directed by 
this order, he ‘was prosecuted with the result earlier stated. 


The passport showed that the respondent was born at Adoni in 1924. The 
respondent appears to have produced an extract from the municipal birth register, 
which is not on the record, but presumably showed that he was so born. Only 
evidence on the record of the date when he left India, shows that that must have 
been at the end of 1954 or early in 1955. There is evidence to show that he had 
been paying rent for his shop at Adoni for about ten years prior to 1958 and his 
parents, brothers, wife, and children were and had always been in India. 


The respondent was charged with the breach of the order to leave India which 
had been made under section 3 (2) (c) of the Foreigners Act. Now the order could 
not be made on him, neither could he be convicted for breach of it, if he was nota 
foreigner. ‘That was the defence of the respondent, namely, that he was nota 
foreigner. The question is, was he a foreigner ? 


The learned Judicial Magistrate found that by obtaining the passport from the 
Pakistan authorities, “ he has disowned Indian nationality and he has ceased to be 
an Indian National.” He also held that section 9 of the Foreigners Act did not apply 
to the case but section 8 of that Act did and that under that section a decision made 
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by the Government that a person is a foreigner is final and such a decision had been 
made in this case regarding the respondent as the Government had decided not to. 


grant him an extension of his visa. On these grounds he found that the respondent 
was a foreigner. 


It secms to us that both these grounds are untenable. Section 8 applies to a. 
case where “a foreigner is recognised as a national by the law of more than one 
foreign country or where for any reason, it is uncertain what nationality if any is. 
to be ascribed to a foreigner.” The section provides that in such cases the prescrib-- 
ed authority has power to decide of which country the foreigner is to be treated as the 
national and such decision shall be final. The section, therefore, applies to a person. 
who is a foreigner and the question is of which foreign country he is a national. In 
the case of the respondent no such question arose and no decision could be or was. 
made by any prescribed authority of such question. The learned Magistrate there- 
fore clearly went wrong in relying on section 8. 


As regards the passport, the learned Magistrate did not come to the finding that: 
it proved the respondent to have been a Pakistani national all along. What he did. 
was to think that the respondent who had earlier been an Indian national, had by 
obtaining it, disowned Indian nationality and ceased to be an Indian national. 


Now, section 9 (2) of the Citizenship Act, 1955, provides that if any question. 
arises as to whether an Indian citizen has acquired the citizenship of another coun- 
try, it shall be determined by such authority and in such manner asmay be prescribed.. 
Under rule 30 of the rules framed under that Act, the authority to decide that ques- 
tion is the Central Government. So the question whether the respondent, an Indian 
citizen, had acquired Pakistani citizenship cannot be decided by Courts. The 
learned Magistrate had no jurisdiction therefore to come to the finding on the 
strength of the passport that the respondent, an Indian citizen, had acquired Pakis- 
tani citizenship. Nor was there anything before the learned Magistrate to show 
that the Central Government had decided that the respondent had renounced. 
Indian citizenship and acquired that of Pakistan. The learned Magistrate 
thought that the fact that the Central Government had refused to extend the- 
.respondent’s visa proved that it had decided Pakistani nationality. This view 

again was not warranted. There is nothing to show that the Central Govern- 

ment had refused to extend the respondent’s visa. Even if it had, that would not 
amount to a decision by it that the respondent, an Indian citizen, had acquired 
subsequently Pakistani nationality for there may be such refusal when an applicant 
for the extension had all along been a Pakistani national. Furthermore, in order 
that there may be a decision by the Central Government that an Indian citizen has 
acquired foreign nationality, an enquiry as laid down in rule 30 of the rules framed 
under the Citizenship Act has to be made and no such enquiry had at all been made. 
That being so, it cannot be said that the Central Government had decided that the 
respondent, an Indian citizen, had acquired the citizenship of Pakistan. 


The question whether a person is an Indian citizen or a fore} er, as distinct 
from the question whether a person having once been an Indian citizen has. 
renounced that citizenship and acquired a foreign nationality, is not one which is with-- 
- In the exclusive jurisdiction of the Central Government to decide. The Courts can. 
decide it and, therefore, the learned Magistrate could have done so. He however, 
did not decide that question, that is, find that the respondent has been a Pakistani 
national all along. On the evidence on the record such a finding would not have - 
been warranted. For all these reasons we think that the conviction of the respon- 
dent by the learned Magistrate was not well founded. 


Coming now to the decision of the learned Sessiong Judge, he seems to have 
based himself on the reasoning that the 


“ conduct of the appellant ” that is, the respondent before us, “in 


’ applying for extension of 
time shows that he is not a citizen of India and that he has acquired dizenchip of Pakistan. If he 
were a citizen of India, he could have raised this plea and this question could have been decided by 


tre Central Govern ment as envisaged by rule_ go, sub-rule 1) of the Rules made der the 
Citizenship Act and there was no necessity to apyly for etala © =n 
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Quite plainly, the learned Sessions Judge was proceeding on the basis that the res- 
pondent had renounced his Indian citizenship and acquired Pakistani citizenship. 
‘As we have said earlier, that is not a question which is open to a Court to decide and 
there is no evidence to show that it been decided by the Central Government 
-who alone has the power to decide it. The learned Sessions Judge did not direct 
himself to the question which he could decide, namely, whether the respondent had 
from the beginning been a Pakistani citizen. His decision, therefore, cannot also be 
sustained. ° 


We have examined the evidence on the record ourselves and are unable to 
say that a conviction can be based on it. There can be no conviction unless it can be 
held on the evidence that the respondent is a foreigner, that 1s to say, a person who 

‘ig not an Indian citizen: see section 2 (a) of the Foreigners Act as amended by 
Act IT of 1957. 


The evidence shows that the respondent did go to Pakistan, but the only evi- 
-dence with regard to that is that he went there about the end of 1954 or the beginning 
of 1955. This evidence also indicates that he stayed there for a short time. He was 
all along paying the rent for his shop in Adoni. His family had always been there. 
“Therefore it can be said that he had never migrated to Pakistan. Clearly, a short 

visit to Pakistan would not amount to migrating to that country. The passport 
-obtained by him from Pakistan would no doubt be evidence that he was a Pakistani 
‘national. As on the facts of this case he must be held to have been an Indian citi- 
zen on the promulgation of the Constitution, the passport can show no more than that 
he renounced Indian citizenship and acquired Pakistani nationality. Such 
evidence would be of no use in the present case for, in view of section g (2) of the 
Citizenship Act, a Court cannot decide whether an Indian citizen has acquired the: 
citizenship of another country. i 


The position then is this, The respondent has clearly discharged the onus 
that lay on him under section 8 of the Foreigners Act to prove that he was not a 
foreigner, by proving that he was born and domiciled in India prior to January 26, 

1950, when the Constitution came into force and thereby had become an Indian 
-citizen under Article 5 (a) of the Constitution. He has further proved that he had- 
never migrated to Pakistan. It has not been shown that the Central Government: 
had made any decision with regard to him under section g of the Citizenship Act- 
that he has acquired a foreign nationality. Therefore, it cannot be held by any’ 
-Court that the respondent who was an Indian citizen has ceased to'be such and be- 

come a foreigner. That being so, it must be held for the purpose of this case that 

the respondent was not a foreigner and no order could be made against him under 

-gection 3 (1) (c) of the Foreigners Act. Conviction for breach of such an order by 

the respondent wouid be wholly illegal. 


Though we are upholding the decision of the High Court, we wish to observe 
-that we do not do so for the reasons mentioned by it. It is unnecessary to discuss those 
_reasons but we would like to point out one thing, namely, that the High Court seems 

to have been of the opinion that Article 7 of the Constitution contemplates migration 
from India to Pakistan even after January 26, 1950. We desire to make it clear 
that we should not be taken to have accepted or endorsed the correctness of this 
-interpretation of Article 7. The reference in the opening words of Article 7 to Articles 
5 and 6 taken in conjunction with the fact that both Articles 5 and 6 are concerned 
with citizenship (at the commencement of the Constitution) apart from various other 
. considerations would appear to point to the conclusion that the migration referred 
to in Artiele 7 is one before January 26, 1950, and that the contrary construction 
-which the learned Judge has put upon Article 7 is not justified, but in the view that 
-we have taken of the facts of this case, namely, that the respondent had never migra- 
ted to Pakistan, we do not consider it necessary to go into this question more fully 
-or finally pronounce upon. it. 


In the result we dismiss the appeal. 
. Appeal dismissed. 
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(Civil Appellate Jurisdiction.) 
PRESENT :—P. B. GAJFENDRAGADKAR AND K. N. WANCHOO, JJ. 
S. N. Dutt ee Appellant* 
U. 
Union of India .. Respondent. 


Civil Procedure Code (V of 1908), section 80—Notice under—Requirements to sustain a suit based on iie 
Identity of person on whose behalf notice is given and plaintif—Essential. 

Where the notices under section 80 of the Civil Procedure Code were in the name of Messrs. 
a eae aa eres aera ence E re atacner® 

i tt 


ship firm but merely a name and style in which an individual trades the person giving the notices is 
not the same as the suing and accordingly the suit must fail on the ground of non-compliance 
with section 80 of Civil Procedure Code. 

Kamta Prasad v. Union of India, (1957), 55 A-L.J. 299 and Secretary of State v. Sagarmal Marwar 3. 
A.LR. 1941 dae a overruled; Government of the Province of Bambay v. Pestonji Ardeshir Wadia and others 
(1949) L.R. 76 I.A. 85 : (1949) 2 M.L.J. 161, (P.C) relied on. 

Appeal by Special Leave from the Judgment and Decree, dated the 13th 
day of February, 1956, of the High Court of Judicature at Calcutta in First Appeal 
No. 191 of 1949. 


B. Sen, Senior Advocate (Sadhu Singh, Advocate, with him), for Appellant. 
Vidyadhar Mahajan and T. M. Sen, Advocates for Respondent. 


The Judgment of the Court was delivered by 


Wanchoo,, J.—This is an appeal by Special Leave against the Judgment of the 
Calcutta High Court. The brief facts necessary for present purposes are these : 
The appellant, S. N. Dutt, is the sole proprietor of the business known as “S. N. Dutt 
and Co.” and carried on this business under that name, and style at Krishnagore in 
the district of Nadia in 1944. On 17th May, 1944 S. N. Dutt and Co. obtained an 
order from the military authorities for the supply of 10,000 baskets of mangoes 
to be delivered at Sealdah Railway Station, every day from 24th May, 1944, for 
ten days at the rate of 1,000 baskets per day. The military authorities made 
arrangements with the Bengal and Assam Railway for the supply of 30 covered 
wagons at Jiaganj Railway Station at the rate of three wagons per day commencing 
from 22nd May, 1944, for this purpose, and this was communicated to the appellant 
on 19th y, 1944. On 18th May, 1944, the Divisional Superintendent, Sealdah, 
informed the Station Master at Jiaganj that contractor S. N. Dutt would book and 
load 30 wagons of mangoes at Jiaganj at the rate of three wagons per day from 22nd, 
May, 1944, and directed him to accept the booking and allot wagons for the said. 
ad aa The appellant thereupon placed indents with the Station Master Jiagany 
or the supply of the said wagons and began to bring to the Jiaganj Railway Station. 
baskets of mangoes from 21st May, 1944. It appears however that wagons were 
not supplied regularly, with the result that whatever consignments reached Sealdah 
were spoilt and were rejected by the military authorities. On goth May, 1944, the 
military authorities informed the contractor that the contract had been cancelled. 
on account of the unsatisfactory nature of the supplies. The result of this was that. 
5004 further baskets of mangoes could not be despatched, though they had been. 
stacked at the Railway Station at Jiaganj. In consequence the mangoes were 
spoilt and had to be thrown away. The appellant claimed that he had sustained 
a heavy loss due to the misconduct, gross negligence and carelessness on the part of 








* Civil Appeal No. 191 of 1958. a7th March, 1961- 
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the Bengal and Assam Railway administration. Consequently he submitted a 
claim for damages for over Rs. 84,000 to the Chief Commercial Manager and the 
General Manager of the Railway.. Subsequently on 4th November, 1944, he gave 
two notices under section 80 of the Code of Civil Procedure to the Secretary to the 
‘Governor-General of India in Council representing the Bengal and Assam Railway 
and followed it up by instituting the suit on 21st July, 1945, claiming over Rs. 84,000 
as damages. 

This suit was resisted by the Governor-General in Council, now represented 
by the Union of India. Among other defences with which we åre not concerned in 
the present appeal, it was contended on behalf of the Union of India (respondent) 
that the appellant was not entitled to maintain the suit as the two notices under 
section 80 of the Code of Civil Procedure were not valid and sufficient, but were 
defective. 


When the matter came to trial before the Subordinate Judge, he held in favour 
of the appellant on the question whether there was negligence or misconduct on 
the part of the Railway administration ; but he dismissed the suit on the ground 
that the two notices under section 80 were defective inasmuch as they had been issued 
by S. N. Dutt and Co. and not on behalf of the appellant. There was then an appeal 
by S. N. Dutt before the High Court. The High Court agreed with the Subordinate 
Judge that the notices under section 80 were defective and the suit was rightly 
dismissed. Further on the merits, the High Court did not agree with the Subordi- 
nate Judge that any misconduct or negligence had been proved which would 
entitle the appellant to any damages except in the matter of one small consignment, 
The appeal therefore failed. Thereupon the appellant applied for a certificate 
to appeal to this Court which was refused. He then came to this Court by petition 
tee Special Leave which was granted ; and that is how the matter has come up 

efore us. 


The main point therefore that arises in this appeal is whether the notices in 
question were in conformity with section 80 of the Code of Civil Procedure ; if they 
were not, the suit would fail on the ground of non-compliance with that provision. 
Section 80 inter alia lays down that : 

“ no suit shall be instituted against the Central Government, until the expiration of two monthg 
next after notice in writing bas been delivered to, or left at the office of the Secretary to that Govern. 
ment, be dese cause of action, the name, description and place of residence of the plaintiff and the 
relief which he claims ; and the plaint shall contain a statement that such notice has been so delivered.’ 
The defect in the present case is in regard to the name, it being not disputed 
that there is no other defect in the notice ; and the question that arises is whether 
the defect in name makes the notices ineffective and therefore the suit becomes not 
maintainable in view of the bar of section 8o. 


As far back as 1927, the Privy Council in Bhagchand Dagadusa and others v. 
Secretary of State for India in Council and others, had to consider the true application 
of section 80 and held that section 80 was explicit and mandatory and admitted 
of no implications or exceptions and had to be strictly complied with and was 
applicable to all forms of action and all kinds of relief. In particular, with reference 
to the name, the Privy Council had to considerthematter in Al Ar. Vellayan Chettiar 
and others v. Government of the Province of Madras and another®. In that case the suit 
was brought by two plaintiffs but the notice was given by only one of them. The 
Privy Council held that this could not be done and observed that 

* section 80, according to its plain ing, i t th i 
wh neste noes wis pe ann, emule hat there should be identity of the person 

Finally, in Government of the Province of Bombayv.Pestonji Ardeshir Wadia and others*, 
the Privy Council had again to consider the scope of section 80. In that case the 
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notice had been given by two trustees. - Before however the suit could be brought, 
one of the trustees died and was replaced by two other trustees. The suit was. 
brought by the three trustees, only one of whom had given the notice while the 
two had not. The Privy Council again reiterated that the provisions of section 80 
were imperative and must be strictly complied with. It went on to say that 

“ there is no provision in the Code enabling the trustees to sue in the name of the trust, as mem- 
bers of a firm may sue in the name of the firm. In the case of a trust, the plaintiffs are bound to be 


the trustees and not the trust and where no notice has been served under section 80, specifying the 
names and addresses of all the trustees, the provisions of the section have not been complied with and 


the suit is incompetent. ” 
Learned counsel for the appellant, however, relies on Dhian Singh Sobha Singh 
and another v. The Union of India+, where the following observations occur :— 


“The Privy Council no doubt laid down in Bhagchand Dagadusa v. Secretary of State*, that the 
terms of this section should be strictly complied with. That does not however mean that the terms 
of the notice should be scrutinized in a tic manner or ina manner completely divorced from 
common sense. As was stated by Pollock, G.B. in Fones v. Nicholls?, ‘We must import a little common 
sense into notices of this kmd.’ Beaumont, G.J., also observed in Chandulal Vedilal v. Government of 

1: “One must construe section.80 with some regard to common sense and to the object with 
which it appears to have been passed.’ ” 

The next case to which reference was made is The State of Madras v. C.P. Agencies 
and another’, The question in that case was whether the cause of action had been 
stated as required by section 80, and this Court held that the cause of action had 
been stated in the notice. This Court also observed that it was not necessary in 
that case to consider the two decisions of the Privy Council (to which reference 
has already been made by us) requiring the identity of the person who issues a notice 
with the person who brings the suit. 


It is urged that these observations show that the strictness which the Privy 
Council EE in these cases has not been accepted by this Court. It must 
however be remembered thatthedefect with which this Court was dealing in these 
cases was in the matter of cause of action and relief, and this Court pointed out that 
it was necessary to use a little common sense in such circumstances. Where the 
matter (for example) concerns the relief or the cause of action, it may be necessary to 
use common sense to find out whether section 80 has been complied with. But 
where it is a question of thenameof the plaintiff, thereis in our opinion little scope for 
the use of common sense, for either the nameof the person suing is there in the notice 
oritisnot. No amount of common sense will put the name of the plaintiff there, if 
it is not there. 


Let us therefore examine the notices and the plaint in this case to see whether the 
suit is by the same person who gave the notices, for it cannot be gainsaid that the 
identity of the person who issues the notice with the person who brings the suit must 
be there, before it can be said that section 80 has been complied with. Now the 
relevant part of the two notices was in these terms :— 

“ Under instructions from my client Messrs. S. N. Dutt and Co. of Kri , I beg to give you 
notice that my said client will bring a suit for damages in the Court of the Subordinate Judge of Nadia 
£t Krishnagar against the B & A Railway Administration. ” 

In the plaint, the description of the plaintiff was in these terms :— 

“ Surrendra Nath Dutta, sole proprietor of a business carried on under the name and style of 
S. N. Dutt and Co. of Krishnagar, P. S. Kri , District Nadia ”. 

It will be immediately obvious that the notices were in the name of Messrs. 
SJN. Dutt and Co., while the suit was filed by S.N. Duttclaiming to be the sole pro- 
prietor of Messrs. 5. N. Duttand Co. It is urged on behalf of the appellant that 
the reason why the suit was filed in the name of S.N. Dutt as sole proprietor of Messrs. 
S. N. Dutt and Co. was that no suit could have been filed in the name of Messrs. 
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S. N. Dutt and Co., as that was not a firm; that was merely the name and style in. 

which an individual, namely S. N. Dutt, was carrying on business. The ques- 
tion therefore that immediately arises is whether S. N. Dutt who filed the suit was the 

person who gave the notices and the answer is obvious that itisnot so. It may be 

that S. N. Dutt is the sole proprietor of Messrs. S. N. Dutt and Co. and is carrying 
on business in that name and style ; but that does not mean that these notices were 

by 5. N. Dutt. Any one reading these notices would not necessarily come to the 

conclusion that Messrs. S.N. Dutt and Co. was merely the name and style in 

which an individual was carrying on business. The prima facieimpression from reading 
the notices would be that Messrs. S. N. Dutt and Co. was some kind of partnership 

firm and notices were being given in the name of that partnership firm. It cannot 
therefore be said on a comparison of the notices in this case with the plaint that there 

is identity of the person who issued the notices with the person who brought the suit. 

Besides if Messrs. S. N. Dutt and Co. not being a partnership firm, could not file a 

suit in that name and style on behalf of its members, we cannot see how Messrs. S. N. 

Dutt and Co. could give a valid and legal notice in that name and style on behalf of 
an individual, S. N. Dutt. As was pointed out by the Privy Council in Pastonji 
Ardeshir Wadia’s caset, the case of members of a firm stood on a different footing, 

for the members of a firm might sue in the name of the firm ; but in the present case 
Messrs. S. N. Dutt and Co. is not a firm ; it is merely the name and style in which 
an individual (namely, S. N. Dutt) is carrying on business and though the individual 
may in certain circumstances be sued in that name and style, he would have no right 
to sue in that name. Therefore, where an individual carries on business in some 
name and style the notice has tobe given by the individual in his own name, for the 
suit can only be filed in the name of the individual. The present suit is analogous to 
the case of trustees where the suit cannot be filed in the name of the trust; it can only 
be filed in the name of the trustees and the notice therefore has also to be given in the 
name of all the trustees who have to file a suit. Therefore comparing the notices 
given in this suit with the plaint, and remembering that Messrs. S. N. Dutt and Co. 

is not a partnership firm but merelya name and style in which an individual trades, 

the conclusion is inescapable that the person giving the notices is not the same as the 

person suing. 


It was urged on behalf of the appellant that the Railway Administration knew 
the position that Messrs. S. N. Dutt and Co. was merely the name and style in 
which an individual (namely, S. N. Dutt) was trading. But even this in our opinion 
‘is not correct as a fact, for, as pointed out by the High Court, there are documents 
on the record which show that S.N. Dutt gave himself out as a partner of Messrs. 
9. N. Dutt and Co. thus suggesting that S. N. Duttand Co. was a frm. That was the 
reason why a plea was raised on behalf of the Union of India that the suit was barred 
under section 69 of the Partnership Act as the firm was not a registered firm. 


In this connection learned counsel for the appellant referred us to certain cases 
in which in similar circumstances the notice was considered to be valid under section 
8o. These cases are : Kamta Prasad v. Union of India® and Secretary of State v. Sagarmal 
Marwart*. In view of what we have said above, we cannot agree with the view 
taken in these cases and must hold that they were wrongly decided. 


In this view of the matter, there is no force in this appeal and it is hereby dis- 
missed with costs, 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


PRESENT :—B. P. Sınma, S. K. Das, A. K. SARKAR, K.C. Das GUPTA AND 
N. RAJAGOPALA AYYANGAR, JJ. 


The Union of India and others -. Appellanis* 


U. 
Ghaus Mohammad À .. Respondent. 
Foreigners Act (XXXI , section icability—Question whether is forei Indian 
Gite Ons of ef AEA as ee E A LVI of 1955) —If 


In a case where an order has been made against a person under section g (2) of the 
Foreigners Act, section 9 of that applies and the onus of showing that he is not a foreigner was + 
such person and not on the Union ernment making the order. The question is a question of 
on which there isa great deal of dispute which would require a detailed examination of evidence. 
A proceeding under Article 226 of the Constitution would not be appropriate for a decision of the 
question. Such a question is best decided by a suit. - 

The Citizenship Act, 1955, has no application to the case. 


Appeal by Special Leave from the Judgment and Order, dated the 7th April, 
1958, of the Punjab High Court (Circuit Bench) at Delhi in Criminal Writ No. 
57-D of 1957. 


M. C. Setalvad, Attorney-General for India, B. Sen, Senior Advocate (T. M. 
Sen, Advocate, with them), for Appellants. 


H. L. Anand and Janardan Sharma, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Sarkar, J.—This is an appeal by the Union of India from a judgment of the 
High Court of Punjab allowing the respondent’s application under Article 226 of the 
-Constitution for a writ quashing an order made against him on January 29, 
1958, under section 3 (2) {¢) of the Foreigners Act, 1946. That Order was made by 
the Chief Commissioner of Delhi and was in these terms : 


“The Chief Commissioner of Delhi is pleased to direct that Mr.Ghaus Mohd. . ... . 
a Pakistan national shall not remain Gs Lidia 
notice is served on him. . ..... oa ww ew tl 


The order was served on the respondent on February 3, 1958. The respondent did 
not comply with that order but instead moved the High Court on February 6, 1958, 
for a writ to quash it. 


The High Court observed that 

“There must be prima facie material on the basis of which the authority can proceed to pass an 
order under section g (2) (e) of the Foreigners Act, 1946. No doubt if there exists such a material 
and then the order is made which is on the face of it a valid order, then this Court cannot mto the 
Question whether or not a particular person is a foreigner or, in other words, not a citizen of thi country 
because according to Section g of the Citizenship Act, 19 , this question is to be decided by a pres- 
cribed authority and under the Citizenship Rules, 1956, that authority is the Central Government. * 
The High Court then examined the materials before it and held, 


“in the present case there was no material at all on the basis of which the proper authority could 
proceed to issue an order under Section g (2) (c) of the Foreigners Act, 1946. ” 


In this view of the matter the High Court quashed the order. ` 


It was contended on behalf of the Union of India that section 9 of the Citizen- 
ship Act, 1955, had no application to this case. We think that this contention is 
correct. That section deals with the termination of citizenship of a citizen of India 
in certain circumstances. It is not the Union’s case nor that of the respondent that 
the latter’s citizenship came to an end for any of the reasons mentioned in that section, 








* Criminal Appeal No. 37 of 1960. 4th April, 1961. 
S—10 


74 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1962 


The reference to that section by the High Court for the decision of the case, was 
therefore not apposite. That section had no application of the facts of the case. 


Section 2 (a) of the Foreigners Act, 1946, defines a “foreigner” as “a person 
who is not a citizen of India”. Sub-section (1) of section 3 of that Act gives power 
to the Central Government by order to provide for the presence or continued 
presence of foreigners in India. Sub-section (2) of section 3 gives express power to the 
Government to pass orders directing that a foreigner shall not remain in India. It 
was under this provision that the order asking the respondent to leave India 
‘was made. 


There is no dispute that if the respondent was a foreigner, then the order cannot 
be challenged. The question is whether the respondent was a foreigner. Section 
8 (1) of the Foreigners Act to which we were referred, deals with the case of a foreigner 
who is recognised as its national by more than one foreign country or when it is un- 
certain what his nationality is. In such a case this section gives certain power to the 
Government to decide the nationality of the foreigner. Sub-section (2) of this section 
provides that a decision as to nationality given under sub-section (1) shall be final 
and not be called in question in any Court. We entirely agree with the contention of 
the Union that this section has no application to this case for that section does not 
apply when the question is whether a person is a foreigner or an Indian citizen, which is 
the question before us, and not what the nationality of a person who is not an Indian 
citizen, is. 

Section g of this Act is the one that is relevant. That section so far as is material 
is in these terms : 

“ Ifin any case not aang saa section 8 any question arises with reference to this Act or any 

order made or direction given under, whether any person is or js not a foreginer, . . . 1... 
the onus of proving that such person is not a foreigner. . . . . . . . shall, notwithstanding 
anything contained in the Indian Evidence Act, 1872 (I of 1872), lie upon such person.” 
It is quite clear that this section applies to the present case and the onus of showing 
that he is not a foreigner was upon the respondent. The High Court entirely over- 
looked the provisions of this section and misdirected itself as to the question that 
arose for decision. It does not seem to have realised that the burden of proving 
that he was not a foreigner, was on the respondent and appears to have placed that 
burden on the Union. This was a wholly wrong approach to the question. 


The question whether the respondent is a foreigner is a question of fact on which 
there is a great deal of dispute which would require a detailed examination of 
evidence. A proceeding under Article 226 of the Constitution would not be 
appropriate for a decision of the question. In our view, this question is best decided 
by a suit and to this course neither party seems to have any serious objection. As 
we propose to leave the respondent free to file such a suit if he is so advised, we 
have not dealt with the evidence on the record on the question of the respondent’s 
nationality so as not to prejudice any proceeding that may be brought in the future. 


We think, for the reasons earlier mentioned, that the judgment of the High 
‘Court cannot be sustained and must be set aside and we order accordingly. On 
behalf of the: Union of India the learned Attorney-General has stated that the Union 
will not take immediate steps to enforce the order of January 29, 1958, for the deporta- 
tion of the respondent so that in the meantime the respondent may if he so chooses, 
file a suit or take any other proceeding that he thinks fit for the decision of the ques- 
tion as to whether he is a foreigner. 


In the result the only order that we make is that the order and the jud 
the High Court are set aside. e Judgment of 


Order set aside, 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

PRESENT :—K. Sussa Rao AnD RAGHUBAR Dayar, JJ. 
Mrutunjay Pani and another .. Appellanis* 

v. 
Narmada Bala Sasmal and another .. Respondents. 

Trusts Act (I of 1882), section go—U; tgage—Mort under arrears 

—Manijfest dereliction of duty to pay arrears of rent— origages subsequently purchasing the Property in bieo 
arrears of rent—Whether such purchase extinguishes the right of redemption and also ths fiductary relationship 


between the mortgagot and the mortgages. 


The governing principle is “ once a mortgage always a mortgage ” till the mo e Is terminated 
by the act of the parties themselves, by merger, or by order ofthe Court. Wherea se purchases 
the equity of redemption in execution of his mortgage decree with the leave of Court or in execution of 
a mortgage or money decree obtained by a third party, the ay ofredemption may be extinguished; 
and, in that event, the mortgagor cannot sue for redemption without getting thesalesct aside. Where 
a mortgagee purchases the mortgaged property by reason of a default committed by him the mortgage 
18 not extinguished and the relationship of mortgagor and mortgagee continues to subsist even there- 
after, for his purchase of the equity of redemption is only in trust for the mortgagor. In view of the 

inciples, (in the instant case) the right to redeem the mo e is not extinguished and in 
the eye of law the purchase in the rent sale must be deemed to sph ha made in trust for the 


_ _ Malkarjun Bin Shidramappa Pasare w. Narhari Bin Shivappa, (1900) 10 M.L.J. 368 : L.R. 27 I.A. 216, 
distinguished. 


Appeal by Special Leave from the Judgment and Decree, dated the grd March, 
_ 1955, of the Orissa High Court, in Appeal No. 593 of 1950. 


R. Patnaik, Advocate, for Appellants. 
D. N. Mukherjee, Advocate, for Respondents. 


The Judgment of the Court was delivered by 


Subba Rao, 7.—This is an appeal by Special Leave against the judgment of the 
High Court of Judicature for Orissa, dated grd March, 1955, setting aside the judg- 
ment of the Court of the District Judge, Mayurbhanj, and restoring that of the Sub- 
ordinate Judge, Balasore. 


The facts leading up to this appeal may be briefly stated. The land in dis- 
pute originally belonged to one Bhagaban Parida. On 16th July, 1924, he exe- 
cuted a registered kabala for a consideration of Rs. 2,000 in favour of one Priyanath 
Sasmal. On 2nd June, 1928, Priyanath Sasmal executed a usufructuary morigage 
bond (Exhibit B) for Rs. 1,500 in favour of Lakshminarayan Pani, the father of the 
appellants herein. Under the terms of the said usufructuary mortgage, the mort- 
gaged property was put in possession of the mortgagee. One of the terms of the 
mortgage deed was that the initial responsibility for the payment of rent was that 
of the mortgagor and that, if for any reason he did not pay the arrears of rent, the 
mortgagee was under an obligation to pay off the arrears to the landlord and to 
obtain a receipt acknowledging the payment. The mortgagee did not pay the 
arrears of rent, with the result that for arrears of rent the said property was brought 
to sale and ultimately purchased by the mortgagee for a sum of Rs. 300 on 22nd 
September, 1936. The sale was confirmed on 4th November, 1936, and the mort- 
gagee took possession through Court on 21st December, 1938. The mortgagor 

ed a suit against the mortgagee in the Court of the Subordinate Judge, Balasore, 
for redemption of the mortgage and for possession. As the mo r died after 
the filing of the suit, his widow and son were brought on record as his legal repre- 
sentatives. The defence of the appellants to that suit was that possession was not 
delivered to their father, the mortgagee, under the terms of the mortgage deed, 
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that the debt was discharged, that their father had purchased the equity of redemption 
in execution of the rent decree, and that the mortgagor had no longer any 
right to sue him for redemption. The learned Subordinate Judge and, on appeal, 
the District Judge concurrently found that in fact possession was delivered to the 
mortgagee on the basis of the mortgage deed and that the plea of discharge was not 
true; but, while the trial Court held that after the purchase of the property by the 
mortgagee in execution of the decree for rent he was holding the property only on 
behalf of the mortgagor, the appellate Court came to the conclusion that after the 
said purchase the relationship of mortgagor and mortgagee came to an end ; with 
the result the trial Court decreed the suit and the appellate Court, setting aside that 
decree, dismissed the suit. The legal representatives of the mortgagee preferred a 
Second Appeal to the High Court against the judgment and decree of the District 
Judge. A Division Bench of the High Court agreed with the conclusion of the trial 
Court, set aside the decree of the District Court and restored that of the trial 
Court. Hence the present appeal. 


Learned counsel for the appellants, i.e., the legal representatives of the mortgagee, 
contended that in execution of the rent decree the mortgagee became the purchaser 
of the equity of redemption, with the result that the relationship of mortgagor and 
mortgagee ceased to exist and, therefore, the respondents could not sue for redemp- 
tion and their remedy, if any, was to sue for setting aside the sale on the ground 
of fraud or otherwise. 


On the other hand, learned counsel for the respondents contended that, as the 
sale was the result of manifest dereliction of duty imposed upon the mortgagee by 
the terms of the transaction, the purchase by the mortgagee would only be in trust 
for the mortgagor and, therefore, the suit for redemption was maintainable. 


To appreciate the rival contentions it is necessary to notice briefly the law on 
the subject. The relevant section governing the facts of the case is section go of 
the Indian Trusts Act (II of 1882). The material portion of the section reads: 


“Wire a e eoe eh wer OS: ee i morgage. E E E E E . . «by availing 
himself of his position as such, gains an advantage in derogation of the rights of the other persons 
interested in the property. . ...... . . he must hold, for the benefit of all persons so 


interested, the advantage so gained, but subject to the repayment by such persons of their due share 
of the expenses properly incurred, and toan mdemnity bee the same persons against liabilities 
properly contracted, in gaining such advantage. ” 


Illustration (c) to that section says, 


“ A mortgages land to B, who enters into possession. B allows the Government revenue to fall 
into arrears with a view to the land being put up for sale and his becoming himself the purchaser of 
it. ‘The land is accordingly sold to B. Subject to the repayment of the amount due on the mortgage 
and of his expenses properly incurred as mortgagee, B holds the land for the benefit of A. ” 


The following three conditions shall be satisfied before section go of the Indian 
Trusts Act can be applied to a case: (1) the mortgagee shall avail himself of his 
position as mortgagee ; (2) he shall gain an advantage ; and (3) the gaining should 
be in derogation of the right of the other persons interested in the property. The 
section, reed with Illustration (c), clearly lays down that where an obligation is cast 
en the mortgagee and in breach of the said obligation he purchases the property 
for himself, he stands in a fiduciary relationship in respect of the property so pur- 
chased for the benefit of the owner of the property. This is only another illustration 
of the well-settled principle that a trustee ought not to be permitted to make a profit 
out of the trust. The same principle is comprised in the Latin maxim commodum 
ex injuria sua nemo habere debet, that is, convenience cannot accrue to a party from his 
own wrong. ‘To put it in other words, no one can be allowed to benefit from his 
own wrongful act. ‘This Court had occasion to deal with a similar problem in 
Stdhakamal Nayan v. Bira Natk!. There, as here, a To in possession of a 
tenant’s interest purchased the said interest in execution of a decree for arrears of 
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rent obtained by the landlord. It was contended there, as it is contended here, 
that the defendant, being a mortgagee’in possession, was bound to pay the rent and 
so cannot take advantage of his own default and deprive the mortgagors of their 
interest. Bose, J., speaking for the Court, observed at page 337 thus : 

“ The position, in our opinion, is very clear and in the absence of any special statutory provision 
to the contrary is governed by section go, Trusts Act. The defendant is a mortgagee and, apart from 
A earl A the only way in which a mortgage can be terminated as between the parties to itis by 

c act of the parties themselves, by merger or by an order ofthe Court. The maxim *“' once a mort 

always a mortgage ” applics. Therefore, when the defendant entered upon possession he was there 
as a mortgagee and being a mortgagee the plaintiffs have a right to redeem unless there is cither a 
contract between the parties or a merger or a special statute to debar them. ” 
These observations must have been made on the assumption that it was the duty 
of the mortgagee to pay the rent and that he made a default in doing so and brought 
about the auction sale of the holding which ended in the purchase by him. The 
reference to section go of the Indian Trusts Act supports this assumption. 


Learned counsel for the appellants relied upon the decision of the Judicial 
Committee in Malkarjun Bin Slaw emabba Pasare v. Narhari Bin Shivappat, in support 
of his contention that a mortgagor cannot seck the relief of redemption with- 
out first getting the sale set aside. There, a mortgaged property was sold in execu- 
tion of a decree against the mortgagor and the plaintiff neglected or refused to pray 
that it might be set aside. The Judicial Committee held that an execution sale 
could not be treated as a nullity if the Court which sold it had jurisdiction to do so ; 
and it could not be set aside as irregular without an issue raised for that purpose 
and investigation made with the judgment-creditor as a party thereto. That was not 
a case where the mortgagee who had an obligation to discharge under the mortgage 
deed made a default with the result the property was sold and purchased by the 
mortgagee himself. The proposition enunciated by the Judicial Committee would 
apply to a case where the equity of redemption was extinguished by the Court-sale. 
This may apply to a case where the mortgagee, after obtaining leave to bid, pur- 
chases at a sale in execution of his decree or a decree obtained by a third party. In 
such a case there may be scope for the argument that the equity of redemption is 
extinguished and, therefore, the mortgagor cannot get relief till the sale is set aside 
in the manner known to law. But when the sale is brought about by the default 
of the mortgagee, the mortgage is not extinguished and the relationship of mortgagor 
and mortgagee continues to exist and, therefore, there will not be any necessity 
for setting aside the sale. 


The legal position may be stated thus: (1) The governing principle is ‘‘ once 
a mortgage always a mortgage ” till the mortgage is terminated by the act of the 
parties themselves, by merger or by order of the Court, (2) Where a mortgagee 
urchases the equity of redemption in execution of his mortgage-decree with the 
ieee of Court or in execution of a mortgage or money-decree obtained by a third 
party, the equity of redemption may be extinguished; and, in that event, the mort- 
gagor cannot sue for redemption without getting the sale set aside. (3) Where a 
mortgagee purchases the mortgaged property by reason of a default committed 
by him the mortgage is not extinguished and the relationship of mortgagor and 
mortgagee continues to subsist even thereafter, for his purchase of the equity of 
redemption is only in trust for the mortgagor. 


Let us now apply the aforesaid principles to the concurrent findings arrived 
at by the Courts below. All the Courts concurrently found that in fact possession 
was delivered to the mortgagee on the basis of the mortgage-deed, Exhibit B. They 
have also found that the plea of discharge taken by the appellants was not true. 
The High Court found that under the mortgage-deed the mortgagee had a duty 
to pay the arrears of rent to the landlord, but he made a default in paying the said 
arrears. The High Court further held that the sale was the result of manifest derelic- 
tion of the duty imposed upon the mortgagee by the very terms ofthe transaction. 
The said findings clearly attract the provisions of section go of the Indian Trusts 
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Act. In view of the aforesaid principles, the right to redeem the mortgage is not 
extinguished and in the eye of law ihe purchase in the rent sale must be deemed 
to have been made in trust for the mortgagor. In the premises, the High Court 
was right in holding that the suit for redemption was maintainable. 


No other point was raised before us. The appeal fais and is dismissed with- 
costs. r 


~- 


K.L.B. c > Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT ;—S. K. Das, J. L. Kapur, M. HDAYATULLAH, J. C. SHAH AND 
T. L. VENKATARAMA AYYAR, JJ. 


Messrs. Ashok Leyland, Ltd. .. Appellant * 
D. 

The State of Madras .. Respondent. 

Tata Loco & Engineering Co., Ltd., Bombay .. Anterveners. 


Sales Tax Validation Act (VI of 1956), section 2—Scope—Inter-State transactions—Section 2 lifts the 
ban on the levy on inter-State transactions imposed by Article 286 (2) of the Constitution—Madras General Sales 
Tax Act (IX of 1939) on its terms and force levies ths tax on the transactions—Section 22 of Act (LX of 1939) 
as introduced by Act (I of 1957)—Effect of. 

The assessee-company appointed a distributor (called a dealer) with a definite territorial juris- 
diction both inside and outside the State of Madras. The question was whether (1) the amounts. 
representing the value of the vehicles delivered ex-factory to the dealer’s drivers and driven away by 
dealers’ drivers after temporary registration in the name of the dealer, outside the State of Madras (2} 
the value of vehicles delivered to the drivers of the dealers which were driven away under the trade 
number of the dealers, outside the State of Madras and (g) amounts representing the value of spare 
perts or other accessories delivered along with the cars, were Liable to sales tax, and what was the 
effect of the Sales Tax Validation Act (1956) on these transactions. 


Held: The Validation Act is legislation by Parliament and it lifts the ban on the Stace laws 
imposed by Article 286 (2) of the Constitution and enables such laws to operate on their own 
terms and to levy tax on inter-State transactions. 

The definition of“ sale ® with the Explanation, and ‘turnover’ and the charging section 3 of the 
Madras Act IX of 1999, on their own terms makes the transactions under consideration liable to sales 
tax. 


Section 22 (2) of Madras Act IX of 1939 introduced by Act I of 1957 makes it quite clear that 
the section does not affect the liability to tax of any sale or purchase under any other provision of the 
Act. Secondly, after Parliament had lifted the ban imposed by Article 286 (2) it was unnecessary 
to t the provisions of that Article in the Act and old section 22 in so far as it repeated Article 
286 (2) became otiose, and new section 22 has not the effect of subtracting something from the power 


to tax conferred on the State by the charging section 3 of Act (IX of 1939) read with the definition 
of ‘sale’ in section 2 (k) of Act IX of 1939. Afterthe removal of the fetter of Article 286 (2), 


the Act operating on its own terms makes the transactions in question lable to tax, and new section. 
a2 makes no difterence to that position. 


Appeal by Certificate from the Judgment and Order, dated the 18th day 
of April, 1956, of the High Court of Judicature at Madras in Tax Revision Case No. 
93 of 1955. 


M. C. Setalvad, Attorney-General of India (S. Swaminathan and K. L. Metha, 
Advocates, with him), for Appellants. 


V. K. Thiruvenkatachari, Advocate-General, Madras (M. M. Ismail and 
T.M. Sen, Advocates, with him), for Respondent. 


N. A. Palkhivala, Senior Advocate (7. B. Dadachanji, S. N. Andley, Rameshwar 
Nath and P. L. Vohra, Advocates of Rajinder Narain & Co., with him), for Interveners. 
The Judgment of the Court was delivered by 


S. K. Das, 7.—This is an appeal on a certificate granted by the High Court of 
Madras. The firm of Messrs. Ashok Leyland Ltd., Ennore, is the appellant before 
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us. For brevity and convenience, we shall hereinafter refer to the firm as the assessee. 
pa Saar of Madras through the Commercial Tax Officer, Saidapet, is the respon- 
ent before us. 


The assessee is a firm with its factory at Ennore in the State of Madras, where 
it manufactures, assembles and sells motor vehicles and spare parts and accessories. 
thereof, through an elaborate organisatiom spread over several States. It is, perhaps, 
necessary to indicate, briefly the organisational set-up in order to appreciate the 
point on which the case was heard in the High Court and argued before us. The 
system of distribution of its motor vehicles, spare parts and accessories at one uni- 
. form price to consumers in the various States which the assessee adopted, consisted 
of the appointment of a distributor (called a dealer) with a definite territorial juris- 
diction, both inside and outside the State of Madras. To every such dealer it 

ted the sole right of selling the products of the firm within the territory 
allotted to him. If the territory of the dealér was outside the State of Madras, the 
agreement entered into by the dealer provided for the delivery of the products of 
the firm by consignment, by rail or steamer or road transport. The agreement 

cifically stipulated that the dealer must not canvass or sell the products outside 

e territory allotted to him, and in the event of infringement or breach of the 
undertaking by the dealer, the assessee was entitled to terminate the agreement 
forthwith. On such termination, the assessee reserved the right to call upon the 
dealer to return all or any of the products remaining unsold at the date of such ter- 
mination. The case set-up by the assessee was that a substantial number of motor 
vehicles and accessories thereof were consigned to the dealers in other States either 
by rail or steamer ; but due to want of such transport facilities, a number of vehi- 


cles were also transported by road. 


In the year relevant to the assessment year 1952-53, the total turnover of the 
assessee in respect of all its sales came to Rs. 1,43,67,007 odd. The Deputy Com- 
mercial Tax Officer, Madras, computed the taxable turnover of the assessee for that 
year by excluding the sum of Rs. 1,12,21,707 odd which represented the value of 
vehicles, spare parts, etc., sold outside the State of Madras and consigned by rail or 
steamer or transported by road. The balance of Rs. 31,45,299 odd was determined 
to be the nett assessable turnover of the company. The tax levied thereon was 
a sum of Rs. 1,45,655-13-3 and this sum was duly paid by the assessce. 


Sometime thereafter, the Commercial Tax Officer, Madras, purporting to 
act under the powers of revision given to him by section 12 of the Madras General 
Sales Tax Act, 1939 (Madras Act IX of 1939) hereinafter called the Act, called 
upon the assessee to produce its books of account for the purpose of satisfying himself 
as to the legality or propriety of the assessment made. After scrutinising the accounts 
and other records produced. by the assessee, the Commercial Tax Officer issued a 
notice proposing to revise the assessment by including a sum of Rs. 42,98,068 odd 
on the ground that the delivery of motor vehicles, etc., in respect of sales covered 
by the aforesaid sum was made within the State of Madras and was therefore liable 
to tax under the Act. The assessee submitted its objection to the revision of the 
assessment and contended that on the sum of Rs. 42 lacs odd the assessee was not 
liable to pay sales tax as the transactions were in the course of inter-State trade and 
commerce. This objection was, however, overruled by the Commercial Tax Officer 


except to a very small extent. 


From that decision of the Commercial Tax Officer, an appeal was taken to 
the Sales Tax Appellate Tribunal, Madras, and the assessce contended in that appeal 
that the revision of the assessment by the Commercial Tax Officer was without 
jurisdiction and that the inclusion of Rs. 42 lacs odd in the taxable turnover was con- 
trary to the provisions of Article 286 of the Constitution. The Tribunal rejected 
the plea of absence of jurisdiction, but held on merits that the sum of Rs. 12,48,403 
odd representing the value of vehicles driven away on their own motive power 
through the assessee’s own drivers to the places of business of the non-resident dealers 
was not liable to sales tax. ` 


Cadet 
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The assessee then preferred a revision to the High Court of Madras under sec- 
. tion 12-B (1), of the Act and repeated the contention that the sales in question were 
-in the course of inter-State trade and commerce and not liable to sales tax by reason 
of the provisions of Article 286 (2) of the Constitution. In the High Court the 
liability to tax was challenged by the assessee in respect of the following four items 
only : 

1) A’sum of Rs. 1,43,072 odd which represented the value of vehicles delivered ex-factory 


to the er’s drivers. ‘The vehicles were driven away by those drivers after temporary registration 
of the vehicles in the name of the dealer, outside the State of Madras. 


2) Asum of Rs. 28,01,357 odd which represented the value of vehicles delivered to the drivers 
of the dealers, which were driven away under the trade number of the dealers, outside the State of 
Madras. 


(3) A sum of Rs. 7,866 odd which represented the value of spare parts or other accessories 
delivered along, with the cars. 


(4) Asum of Rs. 15,000 which represented the value of spare parts consigned to the dealers. 
These were delivered to the dealers outside the State of Madras and the consignments were sent by 
rail or stemer. 
The High Court repelled the contention of the assessee in respect of the first three 
items aforesaid holding that they fell outside the purview of the ban imposed by 
Article 286 (2) of the Constitution. It modified the order of the Tribunal 
with respect to the fourth item, as in its view that item came within the scope of 
Article 286 (2). The assessee then moved the High Court and obtained the neces- 
sary certificate under Article 133 of the Constitution. 


When the learned Attorney-General appearing for the assessee opened the 
appeal, he submitted in the forefront of his argument that the High Court was in 
error in holding that the transactions coming under the three items (1), (2) and (3) 
above were outside the ban imposed by Article 286 (2) of the Constitution, and con- 
tended that the transactions were within the purview of the ban. We then drew 
his attention to the Sales Tax Laws Validation Act, 1956 (hereinafter called the 
Validation Act), and asked him to consider the question whether the transactiens 
in question came within the protection of the Validation Act, an aspect of the case 
which does not appear to have been considered in the High Gourt. The argument 
before us then centred round the question whether the assessment in respect of the 
three items came within the protection of the Validation Act, and it was conceded 
by the learned Attorney-General that if it did, no other question would survive 
and it would be unnecessary to determine in this appeal the true scope and effect 
of Article 286 (2) of the Constitution and whether the transactions in question came 
within the ban imposed thereby. On behalf of an intervener (Tata Locomotive 
and Engineering Co., Ltd., Bombay) we have been pressed to decide, on merits, whe- 
ther the transactions under consideration here come within the ban of Article 286 
(2) of the Constitution, on the ground that such decision will be of assistance in a 

ending case to which the intervener is party. We do not think that we can do so 
for the benefit of the intervener. The intervener has no right to ask us to decide 
a question which does not fall for decision if the Validation Act applies; for it is 
conceded that if the Validation Act applies, that will be decisive of the whole appeal. 
We must, therefore, reject the plea, of the intervener. 


We proceed now to consider the main point argued in this appeal, namely, 
whether the Validation Act applies to the transactions in question. It is convenient 
to read here section 2, which is the relevant section, of the Validation Act: 


“ Section 2.—Notwithstanding any judgment, decree or order of any Court no law ofa State 
imposing or authorising the imposition of, a tax on the sale or purchase of any goods where such sale 
or purchase took place m the course of inter-State trade or commerce during the peed between the 
1st day of April, 19515 and the 6th day of September, 1955, shall be deemed to be invalid or ever 
to have been invalid merely by reason of the fact that such sale or purchase took place in the course 
of inter-State trade or commerce ; and all such taxes levied or collected or purporting to have 
been levied or collected during the aforesaid period, shall be deemed always to have_been validly 
levied or collected m accordance with law.” 


It will be noticed at once that the transactions under consideration in the- present 
appeal come within the period mentioned in the Validation Act, being transactions 
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of a period between rst April; 1951, and 31st March, 1952. Indeed, this.is not dis- 
puted before us. It is also clear that the wording of section 2 is general and wide , 
enough to take in : 


“the sale or purchase of any goods where such sale or purchase took place in the course of `- _ 


inter-State trade or commerce during the period between the rst day of April, 1951, and the 6th day 
-of September, 1955.” 


The section states,in effect that notwithstanding any judgment, decree or order 
of any Court, no law of a State imposing a tax on the sale or purchase of goods re- 
ferred to therein shall be deemed to be invalid or ever to have been invalid merely 
by reason of the fact that such sale or purchase took place in the course of inter- 
State trade or commerce. The learned Attorney-General has advanced two argu- 
ments in support of his contention that the Validation Act does not apply to the tran- 
-sactions under consideration here. His first argument is that the Validation Act 
-applies‘only when the law of the State imposes, in express terms, a tax on the sale 
or purchase of any goods in the course of inter-State trade or commerce, He em- 
phasises the expression “ where such sale or purchase took place in the course of 
inter-State trade or commerce ” occurring in the section and from that expression 
he has drawn the inference that the law must in express terms say that it is taxing 
transactions in the course of inter-State trade and commerce. His second argument 
is that by reason of section 22 of the Act inserted by the amending Act of 1957, 
‘being Madras Act I of 1957, the Act imposes no tax on transactions under considera- 
tion in this appeal ; it merely imposes a tax on transactions which are generally known 
as Explanation sales referable to the Explanation to Article 286 (1) (a), such as were 
considered in the decision of this Court in M. P. V. Sundararamier @ Co. v. The 


«State of Andhra Pradesh © another’, We shall consider these two arguments one 
after the other. 


It appears to us that the first argument does not correctly reflect the true scope 
and effect of section 2 of the Validation Act. It is necessary perhaps, to advert to 
the circumstances which led to the enactment of the Validation Act. The true 
meaning and scope of the Explanation to Artice 286 (1) of the Constitution came up for 
consideration before this Court in The State of Bombay and another v. The United Motors 
Aiea Lid. and others*. It was therein held by the majority that though the sales 

alling within the Explanation would, in fact, be in the course of inter-State trade, they 
became intra-State sales by the fiction introduced by the Explanation and were liable 
to be taxed by the State within which the goods were delivered for consumption. 
“Then, came the decision in The Bengal Immunity Company Limited v. The State of Bihar 
-and others? where this Court held, again by a majority, that the sales falling within the 
Explanation being inter-State in character, could not be taxed by reason of Article 
‘286 (2) unless Parliament lifted the ban, that the Explanation to Article 286 (1) (a) 
controlled only that clause and did not limit the operation of Article 286 (2), and 
that the law in this respect had not been correctly laid down in the United Motors? 
-case*. ‘The decision in The Bengal Immunity’s case”, was rendered on September 6, 
1955. The Sales Tax Validation Ordinance No. III of 19 56 was promulgated on 
„January 30, 1956, and that was later replaced by the Validation Act. The 
constitutionality of the Validation Act was challenged before this Court and in 
M. P. V. Sundararamier’s case? this Court upheld its validity, though the sales referred 
toin the arguments in that case were Explanation sales. 


The Validation Act is legislation by Parliament, and it lifts the ban imposed by 


-Article 286 (2). Clause (2) of Article 286 as it stood before the Constitution (Sixth 
-Amendment) Act, 1956, was in these terms: 


“ (2) Except in so far as Parliament may by law otherwise provide, no law of a State shall 
impose, or authorise the imposition of, a tax on the sale or purchase of any goods where such sale or 
rpurchase takes place in the course of inter-State trade or commerce.” 


- ` 
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In M. P. V. Sundararamier’s case}, this Court observed : 


Section 2 of the impugned Act which is the only substantive enactment therein makes no mention. 
ofany validation. It only rovides that no law of a State imposing tax on sales shall be deemed to be 
invalid merely because such sales are in the course of inter-State trade or commerce. The effect 
of this provision is merely to liberate the State laws from the fetter placed on them by Article 286 (2) 
and to enable such laws to operate on their own terms. The true scope of the impugned Act 18, 
to adopt the language of this Court in the decisions in the United Motors case? and The Bengal’ 
Immunity Company’s case, that it lifts the ban imposed on the States against taxing inter-State miles 
and not that it validates or ratifies any such law.” ° 

It should be obvious that in 1939, long before the coming into force of the Consti- 
tution, the Act could not have said in express terms that it was taxing sales in the 
course of inter-State trade. What we have to see is that the fetter under Article 286 
(2) having been removed, does the Act operating on its own terms affect the transac- 
tions in question even though they be in the course of inter State-trade? Ifit does, 
the assessment is no longer liable to challenge on the ground of the ban imposed. 
by Article 286 (2). 

This brings us to the second argument of the learned Attorney-General. One 
has merely to see the difinitions of ‘sale’ and ‘turnover’ and section 3, the charging 
section, to come to the conclusion that the Act operating on its own terms makes the 
transactions under consideration in this appeal liable to sales tax. Explanation (2) 
to the definition of ‘sale’ says: 


“ The sale or purchase of any goods shall be deemed, for the purposes of this Act, to have taker 
place in this State, wherever the contract of sale or purchase might have been made— 


(a) if the goods were actually in this State at the time when the contract of sale or purchase 
in respect thereof was made, or . 

(b) in the case the contract was for the sale or purchase of future goods by description, then, 
if the goods are actually produced in this State at any time after the contract of sale or purchase im 
respect thereof was made.” ; 
There can be no doubt that the Explanation brings the transactions in question within 
the definition of ‘sale’ under the Act. The point now is—does section 22 of the Act 
make any difference? We are clearly of the opinion that it does not. A little history 
of that section is necessary here. Section 22 of the Act, as it stood before the 
amending Act of 1957, was inserted by the Adaptation of Laws (Fourth Amendment) 
Order, 1952, made by the President in exercise of the powers conferred on him by 
Article 372 (2) of the Constitution. The section was then almost a verbatim repro- 
duction of Article 286 (1) and (2) of the Constitution. The cffect of the section as it 
stood then, was consideredin M. P. V. Sundaramter’s caset and it was held that 
it had a positive content and the Explanation in the contcxt of section 22 (as it then 
stood) authorised the State of Madras to impose a tax on sales falling within its pur- 
view, Then came the Validation Act in 1956, which lifted the ban imposed by 
Article 286 (2). In 1957 new section 22 was inserted inthe Act with retrospective effect 
from January 26, 1950, and old section 22 was repealed. ‘The new section reads + 


© Section 22: Sale or purchase deemed to have taken place inside the State in certain cases.— 


(1) Any sale or purchase which took place on or before the 6th day of September, 1955,. 
shall be deemed to have taken place inside the State if the goods have actually been delivered as 
a direct result of such sale or purchase for the purpose of consumption in the State, notwithstanding- 
the fact that under the general law relating to sale of goods the property in the goods has by reason 
of such sale or purchase passed in another State, and be subject to tax under this Act aecordingly. 

(2) The provisions of this section shall not affect the liability to tax of any sale or purchase- 
under any other provision of this Act.” 


The argument of the learned Attorney-General is that the new section which operates- 
retrospectively from January 26, 1950, talks of sales in which the goods are delivered. 
for consumption in the State of Madras ; in other words, of Explanation sales only ; 
therefore, the Act does not operate on sales of an inter-State character other than. 
Explanation sales. We are unable to agree. First of all, sub-section (2) of new sec~ 
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tion 22 makes it quite clear that the section does not affect the liability to tax of any 
sale or purchase under any other provision of the Act. Secondly, after Parliament 
had lifted the ban imposed by Article 286 (2), it was unnecessary to repeat the provi- 
sions of that Article in the Act and old section 22 in so far as it repeated Article 286: 
(2) became otiose. ‘Therefore, new section 22 has not the effect of subtracting some- 
thing from the power to tax conferred on the State by the charging section 3, read with 
the definition of ‘sale’ in section 2 (A). To repeat what we have said earlier ; after 
the removal of the feyer of Article 286 (2), the Act operating on its own terms makes 
the transactions in question liable to tax, and new section 22 makes no difference to 
that position. 


For these reasons, we are unable to accept as correct the arguments advanced 
on behalf of the assessee. In our view, the Validtation Act applies and the assess- 
ment on the transactions in question cannot now be challenged on the ground alleged 
by the assessee. The appeal fails and is dismissed with costs. 


V.S. — Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, A. K. Sargar, K. N. Wancuoo, K. C. 
Das GupTA AND N. RajAGOPALA AYYANGAR, JJ. 


A.V. Venkateswaran, Collector of Customs, Bombay ..  Appellant* 
D. 
Ramchand Sobhraj Wadhwani and another .. Respondents. 


Tariff Act (XXXI of 1934), Schedule, Items 45 (3) and 61 (8)—‘ Fountain pens complete’ with gold 
plated nibs and caps— Whether and when cculd be assessed as falling under item 61 (8). 


Constitution of India (1950), Article 226— Writ under, without exhausting the remedy of revision to the 
Government under section 191 of the Sea Customs Act—lIf can be entertained—Principles— Writ of mandamus— 
If could tssue. 


By majortty.—It cannot be gainsaid that a nib, cap and clip are essenital parts of a fountain- 
pen and not mere accessories, and that without them theie would be no question of having a “ fountain- 
pee complete’. It is a well-known and recognised fact that most fountain-pens in ordinary use 

ave nibs which are gold-plated. The use of gold plating for nibs is therefore for increasing the 
utility of the mb for its primary function of writing and not with a view of enhancing its value by the 
cost of themetal. The rate of duty leviable on the fountain-pens would be under Item 45 (3) (“fountain 
pen complete ’’) and not under [item 61 (8) (“ gold-plated articles ”’) of Schedule to the Tariff Act. 


Different considerations might arise when gold or gold plating is used not for Purposes essential 
for the utility of the pen as such, but merely as an addition to its value. 


The rule that the party who applies for the issue of a high prerogative writ should, before he 
approaches the Court, have exhausted other remedies open to him under the law, is not one which 
bars the jurisdiction of the High Court to entertain the petition or to deal withit, butis rather a 
rule which Courts have laid down for the exercise of their discretion. The application to the facts 
of each particular case must necessarily be dependant on a variety of individual facts which must 
govern the proper exercise of the discretion of the Court, and that in a matter which is thus pre- 
eminently one of discretion, ıt is not possible or even if it were, it would not be desirable to lay down 
inflexible rules which should be applied with rigidity in every case which comes up before the Court. 
The order of Customs Authorities in assessing the duty under Item 68 (1) and not under Item 4 (3) 
was not void for lack of jurisdiction. The interpretation they put on the relevant items in the i 
Schedule might be erroneous, even grossly erroneous, but this error was one committed in the exercise 
of their jurisdiction and had not the effect of placing the resulting order beyond their jurisdiction. 


If a person has disabled himself from availing himself of the statutory remedy by his own fault 
in not doing so within the prescribed time, he cannot certainly be permitted to urge that as a ground 
for the Court dealing with his petition under Article 226 to exercise its discretion in his favour. 


The fact that the Central Board of Revenue had issued a ruling to the effect that fountain pens 
with nibs or caps which were gold plated fell within item 61 (8) might be some indication that the 
adjudication by the Assistant Collector of Customs and by the Customs Collector on appeal was in 
pursuance of a settled policy of the entire heirarchy of the department. Without going so far as 
to say that a Revision to the Central Government might in the circumstances be mere futility, this 
is not a matter which would be wholly irrelevant for being taken into account. The basis of the rule 
by which Courts insist upon a person exhausting his remedies before making an application for the 
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issue of a prerogative writ is that the Court’s jurisdiction ought not to be lightly invoked when the 
subject can have justice done to hım by restoring to the remedies prescribed by statutes. 


Per Sarkar, 7.— (dissenting) Normally—and the present has not been shown to be other than a 
normal case—a writ of mandamus is not issued if other remedies are available. There would be stronger 
reason for following this rule where the obligation sought to be enforced by the writ is created by a 
statute and that statute itself provides the remedy for its breach. It should be the duty of the Courts to 
see that the statutory provisions are observed and, therefore, that the statutory authorities are given 
the opportunity to decide the questions which the statute requires them,to decide. The fact that 
the Central Government had on a prior occasion decided that fountain-peng of the same kind under 
‘consideration were liable to duty under Item 61 (8) cannot furnish and reason justifying a departure 
from the normal rule or the issue of a writ without the Government having been moved under section 
Igt of the Sea Customs Act. 


The importer, asked for and obtained a writ directing the Customs Authorities to release the 
goods on payment of duty at the rate of 30 per cent. ad valorem as prescribed by Item 45 (3). This 
was on the basis that the duty should have been levied under that item and not under Item 61 (8) 
as the Customs Authorities had done.. 


The Sea Customs Act empowers the Customs Authorities to impose a certain duty on goods 
imported and this vo doubt prejudicially affects the importer. The Act further clearly requires 
the authorities to proceed judicially in imposing that duty when a dispute arises, that is, after giving 
a hearing to the party affected under sections 29, 31 and 32 of the Act. The first hearing given to 
the importer and the provisions as to a right of appeal from the decision of the first assessing officer 
and as to the right to move the Government ın revision from the decision ın the appeal, would clearely 
indicate that the authorities have to act judicially. A writ of mandamus issues in respect of a ministerial 
duty imposed by a statute ; it cannot issue where the duty to be performed is of a judicial nature, 
except for the purpose of directing that the judicial duty should be performed, that is, a decision 
should be given on the question raised. A writ of mandamus cannot issue in the present case. 

Item 45 (3) is intended to apply to fountain-pens simpliciter, that is, without gold plating or 
other soar tes hale which might bring them under another item in the Schedule. 

If gold-plated fountain-pens were assessed under Item 61 (8), there would still be plenty of 
scope left for Item 45 (3) to operate upon, for, there would be many kinds of complete fountain- 
pens without gold plating. Likewise also if gold-plated fountain-pens were assessed under Item 45 
there might be many other gold-plated articles for being assessed under Item 61 (8). Item 61 ta} 
cannot be said to overrule Item 45 (3) completely. Item 61 S cannot be said to be general provision 
and Item 45 (3) a specific one. ere is no scope here of applying the rule giving effect'to a specific 
enactment ın preference to the general. 


Appeal by Special Leave from the Judgment and Order, dated the 1gth August, 
1955, of the Bombay High Court in Appeal No. 53 of 1955. 


C. K. Daphtary, Solicitor-General of India (K. R. Chaudhuri and R. H. Dhebar, 
Advocates, with him), for Appellant. 


N.S. Bindra, Senior Advocate (R. S. Narula, Advocate, with him), for Respon- 
dent No. r. 


R. H. Dhebar, Advocate, for Respondent No. 2. 
The Court delivered the following Judgments : 


Rajagopala Ayyangar, J. (On behalf of the Majority)—This appeal by Special 
Leave is against the Judgment and Order of a Division Bench of the Bombay High 
Court by which a writ of mandamus or certiorari granted to the respondent was 
confirmed on appeal preferred by the appellant now before us. 


A few facts are necessary to be stated to understand the matters in controversy 
and the points raised for our decision. ‘The respondent carries on business in Bombay 
and he was granted on August 18, 1954, a licence under the Imports And Exports 
(Control) Act, 1947, for the import of fountain-pens at not less than Rs. 25 G.I.F. 
value each from soft currency area, up to a difined amount. He placed an order for 
the import of Sheaffer pens from Australia and a consignment of these was received. 
by air in Bombay in October, 1954. The fountain-pens thus imported had nibs 
which were gold plated and also caps and clips of similar composition. The ques- 
tion in controversy relates to the rate of duty to be charged on these imported pens. 
The Schedule to the Indian Tatriff Act, 1934, has an Item numbered 45 (3) in relation 
to the article described as “‘ fountain pens complete’, the rate of duty being.30 per 
cent. ad valorem. It was the case of the respondent that the imported goods fell with- 
in this item and were liable to be charged with duty at that rate. The Customs 
Authorities, however, considered that the consignment fell within the description 
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“ articles plated with gold or silver ” being Item 61(8) on which duty was payable at 
782 per cent. The Assistant Collector of Customs adjudicated the duty on this 
latter basis and thereafter the respondent having filed an appeal to the Collector of 
Customs, the levy was upheld by order, dated February 22, 1955. 


Section 191 of the Sea Customs Act enables any person aggrieved by an order 
of the Collector of Customs to file a revision to the Central Government. ‘The res- 
pondent, without resorting to this remedy, filed a writ application in the High Court 
of Bombay to quash*the imposition of the duty at the higher rate (certiorari) and to 
direct the release of the goods on payment of duty at 30 per cent. (mandamus). The 
application was resisted by the Collector of Customs, who raised substantially two 
points: (1) that on the merits the goods imported were ‘‘gold-plated articles” not- 
withstanding their being fountain-pens and that the proper rate of duty was that 
which had been determined by the Assistant Customs Collector, (2) that the res- 
pondent had another remedy open to him, viz., to file a revision to the Central 
Government and that he was, therefore, disentitled to move the High Court under 
Article 226 of the Constitution before availing himself of the remedy specially provi- 
ded by statute. The writ petition came on for hearing before Justice Tendolkar, who 
by his order, dated July 5, 1955, recorded that on any reasonable construction of the 
items in the Schedule to the Indian Customs Tariff , fountain-pens did not cease to be 
fountain-pens because they contained parts which were plated with silver or gold and 
that so long as they were “‘fountain-pens complete ”, subject to any exceptional cases 
of which this was not one, only duty at 30 per cent. under Item 45 {3) could be levied. 
‘The learned Judge further held that the interpretation that he placed upon Item 45(3) 
in the context of the other entries in the Tariff Schedule can ‘‘only be one and it is not 
reasonably possible for any person to take a contrary view.” In other words, the 
learned Judge was of the opinion that the construction put upon the entry by the 
Customs Authorities was unreasonable or perverse. 


The objection to the writ petition based upon the petitioner before him not 
having exhausted the statutory remedies available to him, was repelled by the learned 
Judge on the ground that on the facts the decision to levy duty at 78% per cent. was 
without jurisdiction. The petition was, therefore, allowed and the Customs Authori- 
ties were, by order of Court, restrained from enforcing payment of any duty higher 
than 30 per cent. 


The Collector of Customs filed an appeal against this order which was disposed 
of by a Judgment delivered on behalf of the Bench, by Chagla, C.J. The learned 
Chief Justice was equally emphatic that no reasonable person could, on the construc- 
tion of the relevant items in the Schedule to the Tariff Act,hold that the consignment 
of fountain-pens could fall under any item other than 45 (3) or be charged a 
duty other than the 30 per cent. provided under that item. Dealing with the 
other point about the writ petitioner not having exhausted his statutory remedy 
of Revision to the Government, the learned Chief Justice disagreed with the view 
of the learned Single Judge that the Customs Authorities lacked or exceeded their 
jurisdiction in assessing duty at a higher figure than was justified by the relevant 
items of the Schedule to the Tariff Act. The learned Chief Justice, after pointing 
out that it was the settled practice of the Bombay High Court not to entertain writ 
petitions by parties who had not exhausted their statutory remedies, however, 
held that in the case before the Bench the remedy of applying in Revision to the 
Central Government had become time-barred by the date of the hearing of the 
appeal and that on that ground he would not interfere with the order of the learned 
Single Judge. The appeal was, therefore, dismissed. The Collector of Customs having 
obtained Special Leave from this Court has brought this appeal before us. 


The learned Solicitor-General appearing for the appellant argued the appeal 
on the basis that the view of the learned Judges of the Bombay High Court that 
on any reasonable interpretation of the items in the Schedule to the Tariff Act 
the consignment imported by the respondent could have been liable to a duty of 
30 per cent. under Item 45 (3) was correct. We might add that even apart from 
this concession for the purpose of argüment, we entirely agree with the learned 
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Judges that the tariff items in the Schedule are not reasonably capable of any other 
construction. 


In reaching this conclusion we have taken into account the fact that “ fountain 
pens complete” were taken out ofthe general Item 45 ‘Stationery, etc.” under which 
they were originally included, by an amendment effected in 1949 in pursuance of 
an international agreement and that though the duty on stationery was thereafter 
increased from 30 to 373 per cent. under the provisions of the Finance Act, 1949, 
the duty of 30 per cent. fixed on fountain-pens remained aea This at least 
showed that they were treated as a specialized class of stationery which required 
separate treatment. The only question therefore is whether a fountain-pen in 
which certain of its essential parts are gold or silver-plated falls outside the category 
of “ fountain-pens complete”. It cannot be gainsaid that a nib, cap and clip are 
essential parts of a fountain-pen and not mere accessories, and that without them 
there would be no question of having a “‘fountain pen complete”. Next it is a well- 
known and recognized fact that most fountain-pens in ordinary use have nibs which 
are gold-plated. In this connection it should not be overlooked that gold, apart 
from being a store of value, is a metal which has industrial uses by its malleability 
and its resistance to oxidization on contact with acids and chemicals which enter into 
the composition of ink. The use of gold plating for nibs is therefore for increasing 
the utility of the nib for its primary function of writing and not with a view to en- 
hhancing its value by the cost of the metal. In the case before us it would be noticed 
that the pens permitted to be imported had to be not less than Rs. 25 each C.LF. 
value, presumably with a view to protect the market for cheaper pens of indigenous 
manufacture. Most pens of the value specified in the licence, it need hardly be 
added, would have gold-plated nibs. It could certainly not be that it was the in- 
tention of the authorities that notwithstanding Entry 45 (3) reading “‘ fountain- 
pens complete ”? there could practically be no import of pens under that item, be- 
‘cause with the limit of value prescribed in the licence, the permitted pens would 
mostly have gold-plated nibs. Different considerations might arise when gold or 
‘gold plating is used not for purposes essential for the utility of the pen as such, but 
merely as an addition to its value. These cases have been excepted by Justice 
Tendolkar and we endorse his remarks on this point. No such question arises on 
the pens imported by the respondent and it was obviously because of this, that the 
learned Solicitor-General did not address us on the correctness of the interpretation 
placed on relative scope of Entries 45 (3) and 61 (8), by the learned Judges of the 
High Court. 


The only point, therefore, requiring to be considered is whether the High Court 
should have rejected the writ petition of the respondent in limine because he had not 
exhausted all the statutory remedies open to him for having his grievance redressed. 
“The contention of the learned Solicitor-General was that the existence of an alter- 
native remedy was a bar to the entertainment of a petition under Article 226 of the 
Constitution unless (1) there was a complete lack of jurisdiction in the officer or 
authority to take the action impugned, or (2) where the order prejudicial to the 
writ petitioner has been passed in violation of the principles of natural justice and 
could, therefore, be treated as void or non est. In all other cases, he submitted, 
Courts should not entertain petitions under Article 226, or in any event not grant 
any relief to such petitioners. In the present case, he urged, the High Court in 
appeal had expressly dissented from the reasoning of the learned Single Judge as 
regards the lack of jurisdiction of the Customs officers to adjudicate regarding the 
item under which the article imported fell and the duty leviable thereon. Nor was 
there any complaint in this case that the order had been passed without an 
opportunity to the importer to be heard, so as to be in violation of the principles of 
natural justice. The learned Solicitor-General questioned the correctness of the 
reasoning of the learned Chief Justice in condoning the conduct of the respondent 
in not moving the Government in revision by taking into account the time that had 
elapsed between the date of the impugned order and that on which the appeal was 
heard. The submission was that if this were a proper test, the rules as to a peti- 
tioner under Article 226 having to exhaust his remedies before he approached the 
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Court would be practically a dead letter because in most cases by the date the peti- 
tion comes on for hearing, the time for appealing or for applying in revision to the 
departmental authorities would have lapsed. 


We see considerable force in the argument of the learned Solicitor-General. 
We must, however, point out that the rule that the party who applies for the issue 
of a high prerogative writ should, before he approaches the Court, have exhausted 
other remedies open to him under the law, is not one which bars the jurisdiction 
of the High Court éo entertain the petition or to deal with it, but is rather a rule 
which Courts have laid down for the exercise of their discretion. The law on this 
matter has been enunciated in several decisions of this Court but it is sufficient to 
referto two cases:In Union of India v. T. R. Varma’, Venkatarama Ayyar, J., 
speaking for the Court said : 

“ Tt is well-settled that when an alternative and equally efficacious remedy is open to a litigant, 
he should be required to pursue that remedy and not invoke the special jurisdiction of the High Court 
to issue a prerogative writ. It is true that the existence of another remedy does not affect the jurisdic- 
tion of the Court to issue a writ ; but, as observed by this Court in Rashid Ahmed v. Municipal Board, 
Kairana,? ‘ the existence of an adequate legal remedy is a thing to be taken into consideration in the 
matter of granting wiits’. Vide also K.S. Rashid and Son v. The Income-tax Investigation Commission. ® 
And where such remedy exists, it will be a sound exercise of discretion to refuse to interfere in a peti- 
ion under Article 226, unless there are good grounds therefor.” i 
There is no difference between the above and the formulation by Das, G.J., in The 
State of Uttar Pradesh v. Mohammad Nooh*, where he observed : 


Iı must be borne in mind that there is no rule, with regard to certiorari as there is 


with mandamus, that it will lie only where there is no other equally effective remedy. It is well esta- 
blished that, provided the requisite grounds exist, certiorari will lie although a right of appeal has been 
conferred by statute. The fact that the aggrieved party has another and adequate remedy may be 
taken into consideration by the superior Court in arriving at a conclusion as to whether it should, in 
exercise of its discretion, issue a writ of certiorari to quash the proceedings and decisions of inferior 
Counts subordinate to it and ordinarily the superior Court will decline to interfere until the aggrieved. 
party has exhausted his other statutory remedies, if any. But this rule requiring the exhaustion of 
statutory remedies before the writ will be granted is a rule of policy, convenience and discretion rather 
than a 1ule of law and instances are numerous where a writ of certiorari has been issued in spite of the 


fact that the aggrieved party had other adequate legal remedies.” 
Afier referring to a few cases in which the existence of an alternative remedy had 
‘been held not to bar the issue of a prerogative writ, the learncd Chief Justice added: 


“ Tt has also been held that a litigant who has lost his right of appeal or has failed to perfect an 
appeal by no fault of his own may in a proper case obtain a review by certiorari.” 
In the result this Court held that the existence of other legal remedies was not per 
sea bar to the issue of a writ certiorari and that the Court was not bound to relegate 
the petitioner to the other legal remedies available to him. 


The passages in the judgments of this Court we have extracted would indicate 
(1) that the two exceptions which the learned Solicitor-General formulated to 
the normal rules as to the effect of the existence of an adequate alternative remedy 
were by no means exhaustive, and (2) that even beyond them a discretion vested in 
the High Court to have entertained the petition and granted the petitioner relief 
notwithstanding the existence of an alternative remedy. We need only add that 
the broad lines of the general principles on which the Court should act having been 
clearly laid down, their application to the facts of each particular case must neces- 
sarily be dependent on a variety of individual facts which must govern the proper 
‘exercise of the discretion of the Court, and that in a matter which is thus pre- 
eminently one of discretion, it is not possible or even if it were, it would not be 
desirable to lay down inflexible rules which should be applied with rigidity in every 
case which comes up before the Court. 

The question that we have now to consider is has the discretion which un- 
doubtedly vested in the Court been so improperly exercised as to call for our 
a 

1. (1958) 1 MLL.J. (S.C.) 66 : (1958) M.L.J. 3. (1954) S.C.J. 264 : (1954) S.C.R® 798. 
{ Cri.) 123: (1958) S.G.J. 142: 1958 S.G.R. 4. (1958) M.L.J. (Crl.) 197: (1958) 5.G.J. 
499 at 503-504 i C). 242 4 1958 S.C.R. 595 at 605-607. 

2. (1950) S.G.J. 924: (1950) S.G.R. 566. 
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interference with that order. We might premise ` this discussion by expressing our 
opinion on two matters merely to prevent any misunderstanding. First we entirely 
agree with Chagla, C.J., that the order of the Assistant Collector of Customs in 
assessing duty at 782 per cent. or of the Collector of Customs in confirming the 
same, was not void for lack of jurisdiction. The interpretation they put on the rele- 
vant items in the Tariff Schedule might be erroneous, even grossly erroneous, but 
this error was one committed in the exercise of their jurisdiction and had not the 
effect of placing the resulting order beyond their jurisdiction. Secondly, as 
we have already indicated, we must express our dissent frofn the reasoning by 
which the learned Judges of the High Court held that the writ petitioner was absolved 
-from the normal obligation to exhaust his statutory remedies before invoking the 
jurisdiction of the High Court under Article 226 of the Constitution. Ifa petitioner 
has disabled himself from availing himself of the statutory remedy by his 
own fault in not doing so within the prescribed time, he cannot certainly be 
permitted to urge that as a ground for the Court dealing with his petition under 
Article 226 to exercise its discretion in his favour. Indeed, the second passage ex- 
tracted from the judgment of the learned Chief Justice in Mohammad WNooh’s case}, 
with its reference to the right to appeal being lost “ through no fault of his own ” 
emphasizes this aspect of the rule. 


m The question, however, still remains whether in the circumstances of this case 

we should interfere with the decis‘on of the High Court. In considering this, 
we cannot lose sight of three matters: (1) that the levy of the duty at 78% per cent. 
was manifestly erroncous and cannot be supported on any reasonable construction 
of the items, in the Tariff Schedule, (2) it was stated by the Customs Authorities in 
answer to the writ petition, in the grounds of appeal to the High Court under the 
Letters Patent, as also in the statement of case before us, that the Central Board of 
Revenue had issued a ruling to the effect that fountain-pens with nibs or caps which 
were gold-plated fell within item 61 (8). This might be some indication that the 
adjudication by the Assistant Collector of Customs and by the Customs Collector 
on appeal was in pursuance of a settled policy of the entire heirarchy of the 
department. Without going so far as to say that a Revision to the Central Govern- 
ment might in the circumstances be a mere futility, we consider that this is not a 
matter which would be wholly irrelevant for being taken into account in disposing 
of the appeal before us. After all, the basis of the rule by which Courts insist 
upon a person exhausting his remedies before making application for the issue of a 
prerogative writ is that the Court’s jurisdiction ought not to be lightly invoked when 
the subject can have justice done to him by resorting to the remedies prescribed by 
statutes. (3) Lastly, the learned Solicitor-General does not dispute the correctness 
of the principle of law as enunciated by Chagla, C.J., his complaint is that the law 
as laid down by the learned Chief Justice has not been properly applied to the facts 
of the case before him. If the challenge to the judgment of the High Court were of 
the former type, this Court might have to interfere to lay down the law correctly 
lest error crcep into the administration of justice. But where the error is only in 
the application of the law correctly understood to the facts of a particular case, we 
should be persuaded that there has been a miscarriage of justice in the case before 
us before being invited to interfere ; and this the learned Solicitor-General has not 
succeeded in doing. It would be remcmbered that the question is not whether 
if the respondent’s application were before us, we should have directcd the writ to 
issue, but whether the learned Judges of the High Court having in their discretion 
which they admittedly possessed made an order, there is justification for our inter- 
fering with it. ‘The two matters sct out earlier should suffice to show that no inter- 
ference could be called for in this appeal. 


We consider, therefore, on the whole and taking into account the peculiar cir- 
cumstances of this case that the High Court has not exercised its discretion impro- 
perly in entertaining the writ application or granting the relief prayed for by the 
respondent and that no case for interference by us in an appeal under Article 136 
— ne rt _ 
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of the Constitution has been made out. The appeal fails and is dismissed with 
costs. : 


Sarkar, 7.—In this case the respondent had imported a certain number of foun- 
tain-pens plated with gold. The goods were assessed to import duty by an assessing: 
officer of the Indian Customs under item 61 (8) of the First Schedule to the Customs 
Tariff which dealt with “ Articles, other than cutlery and surgical instruments, 
plated with gold or silver ” and provided for a duty of 78% per cent. ad valorem. 
The respondent appealed from this assessment to the Collector of Customs under 
section 188 of the Sea Customs Act, 1878, on the ground that the assessment should. 
have been under item 45 (3) of that schedule which dealt with ‘‘ Fountain-pens, 
complete ” and provided for a duty of 30 per cent. ad valorem. He did not dispute 
that the fountain-pens imported by him were gold plated. His appeal was dis- 
missed. ‘The respondent then moved the High Court at Bombay for a writ to 
quash the order of assessment under item 61 (8). The application was allowed by 
Tendolkar, J., who issued a writ of mandamus directing the Collector of Customs to. 
release the goods upon payment of the duty specified in item 45 (3). The appeal by 
the Collector of Customs from the order of Tendolkar, J., to an appellate Bench of the 
High Court was dismissed. The Collector has therefore filed the present appeal. 


The first question is, whether the writ should have been refused on the ground 
that the respondent had another remedy, namely, an application to the Central 
Government under section 191 of the Sea Customs Act to revise the order of the 
Collector. Tendolkar, J. held that the writ could issue though the other remedy 
had not been pursued, as the order of assessment under item 61 (8) was without 
jurisdiction. ‘This was clearly wrong. The Collector had ample jurisdiction to 
decide under which item in the schedule the fountain-pens had to be assessed to duty, 
and if he made a mistake in his decision that did not make his order one without 
jurisdiction: cp. Gulabdas & Co. v. Assistant Collector of Customs!. The learned 
Judges of the appellate Bench held that the writ was properly issued, not because 
the assessing authority had no jurisdiction to assess the goods under item 
61 (8), but because at the date the matter had come before them, the other remedy 
bad become barred. ‘This again is, in my view, plainly erroneous for a party who 
by his own conduct deprives himself of the remedy available to him, cannot have a 
better right to a writ than a party who has not so deprived himself. Normally— 
and the present has not been shown to be other than a normal case—a writ of manda- 
mus is not issued if other remedies are available. There would be stronger reason 
for following this rule where the obligation sought to be enforced by the writ is 
created by a statute and that statute itself provides the remedy for its breach. It 
should be the duty of the Courts to see that the statutory provisions are observed. 
and, therefore, that the statutory authorities are given the opportunity to decide the 
question which the statute requires them to decide. 


The fact that the Central Government had on a prior occasion decided, as 
appears in this case to have happened, that fountain-pens of the kind which the 
respondent had imported, were liable to duty under item 61 (8) cannot furnish any 
reason justifying a departure from the normal rule or the issue of a writ without that 
Government having been moved under section 191. This prior decision of the Cen- 
tral Government could be a reason for such departure only on the presumption 
that it would not change its view even if that view was shown to be incorrect. I 
cannot imagine that a Court can ever make such a presumption. Therefore, it 
seems to me that it would have been proper to refuse the writ on the ground that the 
respondent had another remedy available to him which he had not pursued. On 
the present occasion, however, I do not wish to decide the case on that ground. 


Next, I feel the gravest doubt if the case is one for the issue of a writ of mandamus. 
It is of interest to observe that the respondent had in his petition to the High Court 
himself asked for a writ of certiorari. A writ of mandamus issues in respect of a minis- 
terial duty imposed by a statute; it cannot issue where the duty to be performed is of 
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a judicial nature, except for the purpose of directing that the judicial duty should be 
ormed, that is, a decision should be given on the question raised. In John 
Shortt’s book on ‘Informations, Mandamus and Prohibition” it isstated at page 256: 
“ If the duty be of a judicial character a mandamus will be granted only where there is a refusal 
to perform it in any way ; not where it is done in one way rather than another, erroneously instead 
of properly. In other words, the Court will only insist that the person who is the judge shall act 
as such ; but it will not dictate m any way what his judgment should be. 

If, however, the public act to be performed is of a purely ministerial kind, the Court will by 
mandamus compel the specific act to be done in the manner which to it seem lawful.” 

It does not seem to me that the duty which the Sea Customs Act created and 
the performance of which was sought to be enforced by a writ in the present case, 
can properly be said to be a ministerial duty. That duty was to decide which 
item in the Customs Tariff was applicable to the respondent’s goods and to realise 
the customs duty specified in that item. In so far as the statute required the officer 
to realise the Customs levy, I find it difficult to see how it can be said to be a public 
duty to the performance of which the respondent had a legal right and without this 
right he was not entitled to the mandamus : see Ex party Napier}. In so far again, as 
the Act required the Customs officer to choose the proper item in the Customs 
Tariff for assessment of the customs levy on goods, it in my view involves performance 
of work of a quasi-judicial nature. The observation of Das J. in Province of Bombay v. 
K. S. Advani*, which I am about to read, fully fits this case : 

‘¢ If a statutory authority has power to do any act which will prejudicially affect the subject, 

then, although there are not two parties apart from the authority and the contest is between the 
authority proposing to do the act and the subject opposing it, the final determination of the 
authority will yet be a quasi-judicial act provided the authority is 1equired by the statute to act 
judicially ”, 
Now the Sea Customs Act empowers the Customs Authorities to impose a 
certain duty on goods imported and this no doubt prejudicially affects the 
importer. The Act further clearly requires the authorities to proceed 
judicially in imposing that duty when a dispute arises, that is, after giving a hearing 
to the party affected: see sections 29, 31 and 32 of the Act. In this case a hearing 
was in fact given to the respondent. ‘This taken with the provisions as to a right of 
appeal from the decision of the first assessing officer and as to the right to move the 
Government in revision from the decision in the appeal, would clearly indicate that 
the authorities have to act judicially. In Gulabdas & Co. v. Assistant Collector®, this 
Court proceeded on the basis that the duty of assessing the customs levy was of a 
judicial nature. Therefore I feel the gravest doubt, if the present is a case where a 
mandamus could at all issue. 


No doubt if a mandamus could not issue because the act which the statute required 
to be performed was not a ministerial one but judicial in itè character, the case might 
be a fit one for the issue of a writ of certiorari. But that writ cannot, in any event, 
issue unless the proceedings disclosed an errorapparent on their face. In issuing a 
certiorari again, the Court does not examine the judicial act questioned asif it was hear- 
ing an appeal in respect of it : see Satyanaranan Laxminarayan Hegde v. Mallikarjun 
Bhavanappa Tirumale*, I do not propose to discuss this question further in the present 
case, for it was not considered by the High Court nor raised at our bar. I proceed on 
the basis that it was a case where an application for a mandamus lay. 

The respondent, in substance, asked for and obtained a writ directing the Cus- 
toms Authorities to release the goods on payment of duty at the rate of 30 per cent. 
ad valorem as prescribed by item 45 (3). ‘This was on the basis that the duty should 
have been levied under that item and not under item 61 (8) as the Customs Authorities 
had done. 

~ The question then is, was there a clear duty on the assessing authorities to assess 
the goods under item 45 (3) dealing with “‘ Fountain-pens, complete ”? and not to do 
so under item 61 (8) dealing with “‘ Articles, other than cutlery and surgical instru- 
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ments, plated with gold.” All the learned Judges of the High Court agreed that this 
clear duty had to be established before the respondent could be held entitled to a 
mandamus and they found that the Act created such a duty. They said that item 
45 (3) was a specific provision and therefore it had to be applied in preference to item 
61 (8) which was a general provision. I am unable to agree with this view. 


What, apparently, the learned Judges had in mind and applied, was the rule 
of construction of statutes that when two provisions in an Act are inconsistent with 
each other, if one Is specific and the other general, the specific provision prevails over 
the general. Now, this rule like all other rules of construction, derives its justifica- 
tion from the fact that it assists in ascertaining the intention of the Legislature. The 
reason why it so assists is this. When two provisions enacted by the Legislature, are 
inconsistent and one cannot operate at all if the other is given full effect, a question 
arises as to what the Legislature intended. Clearly, it could not have intended that a 
provision that it enacted should have no operation at all. Therefore it is to be presum- 
ed that the Legislature intended that both the provisions would at least have some 
effect, if they could not have their full effect. The rule under discussion gives effect 
to this presumed intention of the Legislature. In order to give effect to this intention, 
the rule provides that the provision with a narrower scope of operation should have 
effect so far as it goes, in preference to the provision with the larger scope of operation 
so as to restrict the operation of the latter which, without such restriction, would have 
wiped the narrower provision out of the statute book altogether. This rule permits 
both the provisions to have effect; it reduces the scope of one and prevents the other 
from becoming a dead letter. This aspect of the rule would, I believe , appear clear- 
ly from a statement of it by Sir John Romilly in Pretty v. Solly1, which I now set out : 


“The rule is, that wherever there is a particular enactment and a general enactment in the 
same statute, and the latter, taken in its most comprehensive sense, would overrule the former, the 
particular enactment must be operative and the general enactment must be taken to affect only the 

other parts of the statute to which it may properly apply.” 


The test of the applicability of the rule, therefore, is that one enactment must 
overrule the other. The one overruled is called specific only in comparison with the 
other which is in the same way only, called general. There need be nothing inherent 
in the nature of the enactments which, apart from a consideration of their compara- 
tive scopes, mark one out as specific and the other as general. When one overrules 
the other, it must include within its scope that other and so becomes general in 
comparison with the other. Iftwo provisions were merely in conflict with each other, 
‘each affecting the other and none overruling the other and itself remaining in force, 
no question of calling one general and the other specific would arise. 


I should suppose, when Sir John Romilly talked of one enactment overruling the 
-other, he meant completely overruling. That would make the rule sensible for, then 
it would clearly be a guide to the intention of the legislature which is that, all the 
provisions are intended to have effect. ‘This reason to support the rule would not 
-exist if it was applied to a case where the prvisions only partially affected each other 
for, then, both the provisions would have at least some operation. It would further 
‘be impossible to say from a comparison of the degrees of the effect of each on the 
other, if such comparison was possible, what the intention of the Legislature was. 
I am not aware that it has ever been said that when two provisions partially affect 
each other, without one completely overruling the other, the Legislature intended 
the one less affected should yield to the other or even the other way about. To 
‘such a case the rule would, in my view, have no application. 


The present is a case of that kind. I now confine myself only to items 45 (3) and 
61 (8) for, no question as to any other item in the Tariff arises for applying the rule. If 
‚gold plated fountain-pens were assessed under item 61 (8), there would still be plenty 
of scope left for item 45 (3) to operate upon, for, there would be many kinds of com- 
plete fountain-pens without gold plating. Likewise also if gold-plated fountain-pens 
were assessed under item 45 (3), there might be many other gold-plated articles for 
a E 
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being assessed under item 61 (8). Item 61 (8) cannot be said to overrule item 45 13) 
completely. Item 61 (8) cannot be said to be a general provision and item 45 (3) 
a specific one. ‘There is no scope here of applying the rule giving effect to a specific 
enactment in preference to the general. 


What then should be done ? Under which item should the gold-plated fountain- 
pens then be assessed to duty ? In my view, they were properly assessed under item. 
61 (8). The item is clearly intended to apply to all gold-plated articles other than 
the two expressly excepted, namely, cutlery and surgical instruments. There is no 
reason why this intention should not be given effect to The Customs Tariff Schedule- 
no doubt makes separate provisions for various individual articles. A fountain-pen. 
is one of such articles. If a gold-plated fountain-pen is for the reason that fountain-- 
pens are separately provided for, to be taken out of item 61 (8), all other articles. 
separately dealt with in the schedule would have for the same reason, to be taken 
out of that item even though they happen to be plated with gold. The result of that 
would be that item 61 (8) would apply to those articles which are not separately provi-- 
ded, and as Customs Tariff Schedules are made as exhaustive as they can be, there 
would be very few articles, if any, left to which item 61 (8) might be applied. It does- 
not seem to me that this could have been intended. 


Item 61 (8), as already stated, is intended to take in all gold-plated articles 
except cutlery and surgical instruments. A proper construction of this item must give 
effectto this intention. Item 45 (3) applies to fountain-pens. Now it is not necessary 
for a fountain-pen to be gold plated at all. Indeed the large majority of them are 
not gold-plated. It is true that a fountain-pen does not cease to be a fountain-pen. 
because it is plated with gold. It is, however, equally true that a gold-plated 
fountain-pen is an article plated with gold. A fountain-pen may or may not be- 
gold plated but a gold-plated article can only be a gold-plated article. Therefore, 
it seems to me that item 45 (3) was intended to apply to fountain-pens simpliciter,. 
that is, without gold plating or other embellishments which might properly bring 
them under another item in the schedule. This, in my view, would best harmonise- 
the different items in the Tariff Schedule and carry out the intention of fhe Legisla-- 
ture. ‘This can be illustrated by an example. Suppose a fountain-pen was studded. 
with diamonds. Could it then be said that the Legislature intended to impose on 
them a duty of 30 per cent. ad valorem under item 45 (3) and the diamonds were 
not intended to be assessed under item 61 (10) which deals with jewels and: provides: 
for a higher duty. I do not think that a possible view to take. 

I think, therefore, that the assessment in the present case under item 61 (8): 
was proper. I would hence allow the appeal. 


ORDER. 

By the Court :—In accordance with the opinion of the majory, this appeal is 
dismissed with costs. , | . 

V.S. — Appeal dismissed . 
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(3) The prevention of unreasonable eviction of tenants from residential and non-residential 
buildings. Though the enactment thus conferred these rights on tenants it was possible that the 
statutory protection could either have caused great hardship to a landlord or was the subject of abuse 
by the tenant himself. It was not possible for the statute itself to contemplate every such contingency 
and make specific provision therefor in the enactment. It was for this reason that a power of exem 
tion in general terms was conferred on the State Government, which, however could be used not for 
the purpose of discriminating between tenant and tenant, but in order to further the policy and 
purpose of the Act Section 19 of the Act is constitutionally valid as not offending Article 14 of the 
Constitution but any individual order of exemption passed by the Government could be the subject 
-of judicial review bydéhe Courts for finding out whether (a) it was discriminatory so as to offend 
Article 14 ofthe Constitution, (b) the order was made on grounds which were germane or relevant to 
the policy and purposes of the Act, and (c) it was not otherwise mala fide. 


If the order of exemption was discriminatory Article 226 of the Constitution would certainly be 
-available to set aside such an order affecting the fundamental right to the equal protection of the 
laws. It was on the ground that individual orders passed by Government by virtue of the power 
-conferred upon it by section 13 of the Act were examinable by the Court for their violating Article 14 
the constitutionality of section 13 is affirmed. No objection could be taken to a judicial review of such 
individual orders. If the order of exemption was beyond the powers conferred on Government by 
section 1g, the Court has power under Article 226 to set aside an ultra vires order vitally affecting a 
person’s right to statutory protection against eviction. No immunity from interference by the Courts 
could be sought for orders which are plainly ultra vires merely because they were passed bona fide in 
the sense of being without indirect motive. 


The entire basis for upholding the constitutional validity of section 13 and considering that it did 
not offend the equal protection of the law guaranteed by Article 14 of the Constitution was, that the 
-discretion, or the power conferred upon Government was not unguided, uncanalised, or arbitrary 
but that it had to be exercised in accordance with the policy and object of the enactment gatherable 
from the Preamble as well as its operative provisions. The order itself might on its face have shown 
that it conformed to this requirement. But if the order ex facie shows discrimination and when the 
-legality of the order is challenged its intra vires could be sustained only by disclosing the reasons which 
led to the passing of the order. 


The mere fact that the tenant continued in possession after the termination of the tenancy is by 
itself no ground why he should be evicted from the premises, because it is the very policy of the Act 
to protect the rights of tenants to continue in possession of the premises after the termination of their 
term because of the great difficulty of their obtaining alternative-accommodation. 


There is a distinction between finding of fact which the Court in proceedings under Article 
226 must, save in exceptional circumstances accept, as correct and the relevance of these facts for 
pion pinn | whether their establishment satisfied the grounds necessary for the exercise of the power 
vested in the Government under section 13 of the Act. 


The order of exemption in the instant case was invalid since the reasons for the exemption were 


not germane to or in furtherance of the policy or purpose „of the Act and since the Government 
failed to consider other relevant factors. 


Per S.K. Das and A. K. Sarkar, 7. (dissenting).—It may be that some of the reasons for granting ex- 
emption given could not have justified the order but broadly they referred to facts which showed that 
the power had been exercised legitimately and it was unnecessary for the High Court to ask the Gov- 
ernment to state the reasons for its order. These facts themselves sufficiently show that the order was 
within the objects of the Act and not extraneous to section 13. In considering whether the reasons 
given by the Government are sufficient to bring the order within the objects of the Act, the High Court 

no power to act as if ıt were sitting in appeal over Government’s decision. A Court cannot set 
aside an order under section 13 on the ground that it would not itself have made the order for the 
reasons for which the Government had made it. All that the Court has to see is whether the power 
was used for any extraneous purpose, that is to say, not for achieving the object for which the power 
had been granted. The initial onus must be on the pariy which alleges abuse of power and there 

-must be prima facie evidence in support of the allegation. Itis only then that the onus may shift. 


The word ‘ unreasonable’ occurring in the Preamble to the Act necessarily connotes a consi- 
deration of all the circumstances including the conduct of the parties. It is under section 1g the duty 
-of the Government to take into considerauon all the relevant circumstances of a particular case or 
class of cases in order to determine if the protection of the Act given to the tenant or tenants concerned 
should be withdrawn. The section 1s applicable not merely to institutions like hospitals or schools 
but may be applied to other cases also, where there is no question of any unreasonable eviction of the 
zenant, or where prevention of eviction itself may be unreasonable. ‘The order of exemption in the 
instant case was a competent an legal one. á 


Appeal from the Judgment and Order, dated the 5th day of February, 1954, of 
the Madras High Court in Writ Appeal No. 28 of 1953. 


Sachin Chaudhuri, Senior Advocate, N. A. Palkhiwala, Senior Advocate (7.B. 
Dadachanji, S. N. Andley and P. L. Vohra, Advocates of Messrs. Rajinder Narain & Co., 
with them), for Appellant. 
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B.R. Gopalakrishnamachar and T.M. Sen, Advocates, for Respondent No. 1. 


A.V. Viswanatha Sastri, Senior Advocate (R. Ganapathy Iyer, Advocate, G. Gopala- 
krishnan, Advocate of Messrs. Gagrat & Co., with him), for Respondent No. 2. 


The Court delivered the folowing judgments : 


Rajagopala Ayyangar, J. (on behalf of the majority).—This is an appeal against 
a judgment of a Division Bench of the High Court of Madras on a certificate under 
Articles 132 and 133 (1) of the Constitution, and raises for congideration the con- 
stitutionality of section 13 of the Madras Buildings (Lease and Rent Control) Act, 
1949, and the legality of an order of the State Government passed thereunder. 


The facts giving rise to the appeal are briefly as follows: The dispute relates 
to premises No. 1, Blackers Road, Mount Road, Madras—a property which was 
originally owned by one Sir Haji Ismail Sait. In or about the year 1914 one 
Venkayya obtained a lease of this property from Sir Haji Ismail Sait and con- 
structed a cinema theatre thereon which he ran under the name of “ the Gaiety 
Theatre’. Venkayya was adjudicated an insolvent and the Official Assignee of 
Madras in whom his estate, including the leasehold interest in the suit site vested, 
obtained a further lease of the property from the representatives of Sir Haji Ismail 
Sait who had by then died, for a period of 9 years from March, 1926. Thereafter 
the Official Assignee sold the super-structure of the theatre to one Mrs. Madan to 
whom he also assigned the unexpired portion of the lease. Mrs. Madan, subse- 
quently, obtained a further lease of the property from the representatives of Sir 
Haji Ismail Sait’s estate for a further period of 7 years from June, 1935. Mrs. 
Madan was thus the owner of the super-structure and the lessee of the site, with a 
term which would expire in or about May, 1942, while one T.S.PL.P. Chidam- 
baram Chetty who is the second respondent before us obtained a conveyance 
of all the rights which Mrs. Madan possessed in the super-structure and in the 
lease for a sum of Rs. 36,000 under a registered deed dated January 4, 1937, and 
he ran the cinema house from then. 


There was litigation between the heirs of Sir Haji Ismail Sait, pending on 
the Original Side of the High Court of Madras, and by interim orders passed in two 
suits (C.S. Nos. 280 and 286 af 1939), the High Court appointed two advocates as 
Joint Receivers to administer the property in suit. In the early months of 1940, 
one J.H. Irani, the father of P.J. Irani—the appellant before us—had negotiated 
with the Receivers for a lease of a property adjacent to No. 1, Blackers Road, with 
a view to construct a cinema theatre thereon. That lease was for a period of 
21 years and would have expired in or about- April-May, 1961. Irani offered to 
the Receivers to take a lease also of the property now in dispute and on which 
the Gaiety Theatre stood, also till April-May, 1961. ‘The Receivers then moved. 
the Court for directions regarding the grant of the lease. The second respondent, 
whose term of lease would have expired in 1942, was offered by the Court the option 
of taking a lease for 21 years from the rst of May, 1940, but he expressed his un- 
willingness to take a lease for such a long term. He was, however, willing to 
have tle lease continued for a period of 7 years from the ist May, 1940, łe., for 
5 years beyond the term of his then existing lease. ‘The Court thereupon passed an 
order on May 2, 1940, reading : 

“ The lessee of the Gaiety Theatre (Chidambaram. DED will be given a lease of seven years 
from this date. They will not be given any further option. n the expiry of that period, is., from 
2nd May, 1947, the same may be included in the lease of J. H. Irani at the same rate of rent at. 
which it is being leased to the lessee of the Gaiety Theatres.” 


In accordance with this order the Receivers of the estate of the late Sir Haji Ismail 
Sait executed two lease deeds (1) in favour of the second respondent for a period. 
of 7 years from May 1, 1940 and (2) a reversionary lease in favour of J.H. Irani 
for a period of 13 years—114 months commencing from May, 1, 1947, i.e., on the 
expiry of the lease in favour of the second respondent, this term being fixed so as 
to be coterminous with the lease of the neighbouring property which Irani was 


being’ granted. 
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The term of the lease in favour of the second respondent would, therefore,, 
have ended on May 1, 1947, but before that date Madras (Lease & Rent Control) 
Act, 1946 (Madras Act XV of 1946), came into force under which tenants in posses-. 
sion who continued in occupation of residential or non-residential buildings could. 
not be evicted therefrom except by proceedings taken under the Act before desig~ - 
nated officers and on stated grounds which did not include the mere expiry of the- 
term. It is now common ground that this enactment covered the second. 
respondent’s possession of the premises now in dispute and that notwithstanding 
the termination of the term he was statutorily entitled to continue in possession 
even after the expiry of the lease on May 1, 1947. 


This is the result of decisions rendered in certain proceedings between the- 
parties to which we shall immediately refer. Irani, the reversionary lessee called 
upon the second respondent to surrender possession in accordance with the condi- 
tions of his lease, but the latter declined to do so relying upon the Act and the 
ee which it conferred upon him. Thereupon the present appellant—P. J. 

rani—as representing the estate of his father who had by then died, filed a suit 
on the Original Side of the Madras High Court (G.S. No. 479 of 1947) for evicting 
the second respondent from the property. It may be mentioned that the suit 
was based upon the allegation that what had been leased to Venkayya originally 
was a vacant site without any buildings and that consequently Madras Act (XV 
of 1946) which did not apply to leases of mere vacant sites did not apply to protect 
the second respondent’s possession. The suit was, however, dismissed by judgment. 
rendered on April 22, 1948, on the finding that a building as well as the site had 
been included in the lease, which brought it within the scope and protection of the 
Act. The appellant filed an appeal against this judgment (Original Side Appeal 
No. 37 of 1948) which was also dismissed on July 29, 1951, on the same finding. Even, 
while the appeal was still pending before the High Court, Irani applied to the 
Government of Madras for exemption of the premises from the operation of the 
Act. By the date of this application Madras Act (XV of 1940) had been repealed 
and its provisions substantially re-enacted in the Madras Buildings (Lease and Rent 
Control) Act, 1949, but as the provisions of the two enactments on the points. 
which arise for decision in this appeal are identical it is sufficient if reference is 
made to those of the later Act. A provision for cxemption being granted from 
the operation of the Act by the State Government was contained in section 13 of 
the Act (Madras Buildings Lease and Rent Control Act, 1949), to which we shall 
hereafter refer as the Act, in the following terms : i 
“ Notwithstanding anything contained in this Act the State Government may by a notification. 
F Ai Po George Gazeite exempt any building or class of buildings from all or any of the provisions. 
0 cl. 


The Government, however, by their order dated June 4, 1951, rejected this appli- 
cation ‘for exemption on the ground that the matter was then sub-judice. After 
the dismissal of the appeal by the Division Bench the appellant Irani moved the 
Government afresh by a further peitition filed in or about December, 1951, praying: 
for the same relief. The Government, by their order dated June 4, 1952, granted 
the exemption sought and the relevant notification which appeared in the Fort 
St. George Gazette ran : 


“In exercise of the powers conferred Be section 13 of the Madras Buildings (Lease and Rent. 
Control) Act (XXV of 1949) his Excellency the Governor of Madras hereby exempts the buildin 
No. I, Blackeis Road, Mount Road, Madras (Gaiety Theatre) from all the provision of the said 
Act.” 


and it was authenticated by the Chief Secretary to Government. The second res- 
pondent thereupon made a petition to the High Court under Article 226 of the Con- 
stitution challenging the legality and propriety of this order of exemption on the- 
principal ground that the provision contained in section 13 of the Act enabling the 
Government to exempt particular buildings from the operation of the Act, vested 
in them an unguided and arbitrary discretion which was unconstitutional as violative- 
of the equal protection of the laws guaranteed by Article 14 of the Constitution. 
In the affidavit in support of the petition, the second respondent further averred that 
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in the order impugned “ no justification has been shown for depriving the peti- 
tioner of the beneficial provisions of the Rent Control Act.” Both the State of 
Madras whose order was impugned as well as the appellant Irani for whose benefit 
the order was passed were made respondents to this writ petition. The writ petition 
was dismissed by a learned Single Judge of the High Court by order dated March 12, 
1953 on the ground that the constitutional validity of section 13 of the Act had al- 
ready been upheld by a Division Bench of the Court in another case. The second 
respondent thereafter took the matter in appeal under clause 15 of the Letters Patent. 
At the time this appeal was heard the Bench had before it, two other appeals in 
which also the question whether section 13 of the Act violated Article 14 of the 
Constitution had been raised. The three appeals were heard together and this 
common point was first decided by a judgment pronounced on October 23, 1953. 
The learned Judges held that section 13 of the Act did not offend Article 14 
of the Constitution but that individual orders granting the exemption might be 
examined to find out whether such orders were within the policy and purpose 
‘of the Act or whether they were discriminatory and therefore offended Article 14. 
In this view the grounds upon which exemption wa granted in each of the three 
cases before them were separately considered and in the appeal by the second 
respondent the learned Judges, after examining the reasons disclosed by the 
Government as to why they granted exemption in the particular case, held that 
those reasons were not germane to the purpose for which the power of exemption had 
-been vested in them and quashed the order of exemption. 


- Irani feeling aggrieved by the decision of the High Court applied for and 
‘obtained a certificate under Articles 132 and 133 (1) of the Constitution and has filed 
the present appeal before us. The State of Madras has not appealed but as a 
respondent has filed a statement which was repeated by counsel on their behalf, 
that they were not interested in disputing the correctness of the judgment of the 
High Court but left the matter to be decided between the rival contestants, viz., 
Jrani and the second respondent. 


Mr. Sachin Chowdhary—learned counsel for the appellant Irani—urged 
substantially two poins before us: (1) that the impugned order of the Govern- 
ment exempting the buildings under section 13 of the Act was executive or adminis- 
trative in its nature and not quasi-judicial as wrongly held by the High Court, 
and was, therefore, not amenable to be quashed by the issue of a writ of certiorari, 
(2) assuming that the order was quasi-judicial, still it could be quashed or set aside 
only if it were mala fide or proceeded upon grounds wholly extraneous for the purpose 
of the enactment and that in the instant case neither of these conditions was fulfilled 
and the High Court was therefore not justified in setting it aside. He further sub- 
mitted that the High Court had erroneously converted itself, as it were, into a 
Court of appeal, put itself in the place of the Government and decided the case 
on the basis of what the Court itself would have done if it were the exempting 
authority. Learned counsel urged that this went beyond the supervisory juris- 
diction of the High Court in the exercise of its powers under Article 226 even when 
dealing with a qausi-judicial order. 


Before dealing with these points it is necessary to mention that obviously 
these arguments proceed upon the basis that the power conferred by section 13 of the 
Act on the State Government to exempt “ buildings or class of buildings ” from 
the operation of the Act is constitutionally valid. We are saying this because Mr. 
Viswanatha Sastri—learned counsel for the second respondent—disputed before 
us the correctness of the decision of the High Court dated October 23, 1953, 
upholding the validity of section 13 of the Act. It is manifest therefore that the 
point urged by Mr. Viswanatha Sastri should first be decided before considering the 
points urged in support of the appeal. 


Learned counsel for the appellant, however, raised an objection, to counsel 
for the respondent being permitted to contest the validity of section 13 of the Act. 
He pointed out that the question of the validity of section 13 had been decided by a 
judgment rendered on October 23, 1953, and that as the respondent did not prefer 
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-an appeal to this Court from that judgment, he was precluded from agitating this 
question in the appeal now before us. We consider this objection as without sub- 
stance. By its order dated October 23, 1953, Writ Appeal, No. 28 of 1953 against 
the decision in which this appeal has been brought was not disposed. of but was still 
kept pending before the High Court for further consideration and as observed by 
the learned Chief Justice in that judgment : 

“ In this view we cannot strike down section 13 of the Act as inconsistent with the Constitution 
and void but we shall have to examine each case on its merits.” 
Writ Appeal No. 28 of 1953 was thereafter dealt with on its merits and it was this 
examination which reed in its being allowed. In our opinion, therefore, the two 
judgments have to be read together and as really part of one proceeding, though 
for convenience and with a view to define the scope of the arguments the Court 
expressed its opinion on the constitutional point at an earlier stage. We also 
consider that it is doubtful if an appeal would have lain from the judgment of the 
High Court dated October 23, 1953, and even assuming that it did in view of the 
matters which we have set out earlier, the respondent cannot be precluded from 
-contesting the correctness of the conclusion of the High Court, by reason of his 
not having moved this Court under Article 136 of the Constitution. We therefore 
consider that the respondent is entitled to support the judgment in his favour by 
attacking those portions of that judgment which are against him. 


The submission of Mr. Viswanatha Sastri was that section 13 of the Act confer- 
red an unguided and arbitrary power on Government to discriminate between 
-one building and another and choose at their will and pleasure particular buildings 
-which would be subject to the provisions of the Act and others which would not be 
-so subject, the tenants in the latter being deprived of the protection conferred on 
-other tenants similarly situated. He further urged that whether or not a power 
to exempt a class of buildings was valid, because in such a case there might 
possibly be an element of classification based on rational grounds—grounds ger- 
mane to carry out the policy or purpose of the Act—the same could not be pre- 
dicated of the power to grant exemption for individual buildings because in the 
latter case it would be merely an arbitrary exercise of power discriminating between 
-one building and another, or one tenant and another and which would, therefore, 
render the very conferment of the power invalid as in violation of the equal pro- 
itcetion of the laws guaranteed by Article 14. 


The arguments addressed to us were the same as had been urged before the 
learned Judges of the High Court and had been repelled by them. ‘They pointed 
out that it was not correct to say that the enactment did not sufficiently disclose 
the policy and purpose of the Act which furnished adequate guidance for the basis 
-of the exercise of the power of exemption. The Preamble to the Act ran: 

“ Whereas it is expedient to regulate the letting of residential and non-residential buildings and 
-to control the rents of such buildings and to prevent unreasonable eviction of tenants therefrom in 
he State.” 

‘This meant that the legislation was enacted for achieving three purposes: (1) The 
regulation of letting, (2) The control of rents and (3) The prevention of un- 
reasonable eviction of tenants from residential and non-residential buildings. The 
Act was the latest in the series of enactments and orders dating back to the period 
of the Second World War when due, tnter alia, to large scale movement of Sat cite 
to urban areas, there was an acute shortage of accommodation in the principal 
‘towns, as a result of which tenants ousted from buildings occupied by them on the 
-termination of their tenancies could not find alternative accommodation and 
-were thrown on the streets, and thus owners of house-property could, if left unchecked, 
unfairly exploit those who sought accommodation. The enactment in terms pro- 
tected the rights of tenants in occupation of buildings from being charged unrea- 
‘sonable rates of rent and from being unreasonably evicted therefrom. Tenants 
-who required this protection included, of course, those whose duration of tenancy 
‘under the ordinary law had expired and who would, therefore, have been liable 
ito be ejected from the buildings occupied by them. Accordingly, the definition 
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of a “ tenant ” included those who continued in possession notwithstanding their 
term of tenancy had expired and even those against whom decrees for eviction 
had been passed by Civil Courts but under which eviction had not taken place. 


Though the enactment thus conferred these rights on tenants, it was possible 
that the statutory protection could either have caused great hardship to a landlord. 
or was the subject of abuse by the tenant hismelf. It was not possible for the 
statute itself to contemplate every such contingency and make specific provision 
therefor in the enactment. It was for this reason that a power of exemption in 
general terms was conferred on the State Government which, however, could be 
used not for the purpose of discriminating between tenant and tenant, but in order 
to further the policy and purpose of the Act which was, in the context of the present 
case, to prevent unreasonable eviction of tenants. The learned Judges of the 
High Court, therefore, held that while section 13 of the Act was constitutionally 
valid, any individual order of exemption passed by the Government could be the 
subject of judicial review by the Courts for finding out whether (a) it was discrimi- 
natory so as to offend Article 14 of the Constitution, (6) the order was made on 
grounds which were germane or relevant to the policy and purpose of the Act,and. 
(c) it was not otherwise mala fide. 


We find ourselves in complete agreement with the approach and conclusion. 
of the learned Judges of the High Court to the consideration of the question of 
the constitutional validity of section 13 of the Act. 


The meaning and scope of Article 14 of the Constitution has been the subject 
of several decisions of this Court, a number of which have been considered by us 
in some detail in Jyoti Pershad v. Administrator of Union Territory, in which we have 
pronounced judgment to-day. In view of this we find it unnecessary to traverse 
the same ground except to say that in the case before us enough guidance is afforded. 
by the Preamble and operative provisions of the Act for the exercise of the discre- 
tionary power vested in Government so as to render the impugned section not 
open to attack as a denial of the equal protection of the laws. In our judgment, the- 
provision now imptigned belongs to the class numbered (v) in the analysis of the 
decision on Article 14 by Das, C.J., in Ram Krishna Dalmia v. Justice Tendolkar & 
others? : 

“ A statute may not make a classification of the persons or thiags to whom their provisions are 
intended to apply and leave it to the discretion of the Government to select or classify the persons. 
or things for applying those provisions according to the policy or the principle laid down by the statute 
itself for guidance of the exercise of discretion by the Government in the matter of such selection or 
classification. If the Government in making the selection or classification does not proceed on or 
follow such policy or principle. . . . . . the executive action but not the statute should be 
condemned as unconstitutional.” 


Possibly even a more apt precedent is that furnished by Sardar Inder Singh v. State of 
Rajasthan*, where, among others, the validity of section 15 of the Rajasthan (Protec- 
tion of Tenants) Ordinance, 1949, was upheld. ‘Tbat section authorised the Govern- 
ment io exempt any person or class of persons from the operation of the Act, and 
it was urged before this Court that this offended Article 14. The argument was. 


repelled, obeserving : 


“ It is argued that that section does not lay down the principles on which exemption could be- 
nted, and that the decision of the matter is left to the unfettered and uncanalised discretion of the- 
overnment, and is therefore repugnant to Article 14. It is true that that section does not itself 
indicate the grounds on which exemption could be granted, but the Preamble to the Ordinance sets. 
out with sufficient clearness the policy of the Legislature ; and as that governs section 15 of the Ordi- 
nance, the decision of the Government thereunder cannot be said to be unguided : Vide Harishanker 
Bagla v. The State of Madhya Pradesh.*” 


The learned. Judges of the High Court were therefore correct in their conclusion 
that section 13 of the Act was constitutionally valid but that individual orders of 





1. Writ petition No. 67, etc., of 1959. 3. (1957) S.C.J. 376: (1 S.C. 
2. (1959) 1 M.L.J. (S.C.) 67.: (1959) 1 An.W., at Gar. J. 376 : (1957) R. 605, 

R. (S.C.) 67 : (1959) S.G,J. 147: (1959) S.C-.R. 4.’ (1955) 1 S.C.R. 380 at 986. 

279 at 300. , , ‘ 
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Government passed under that section could be the subject of judicial review in the 
manner already indicated. 


We shall now proceed to consider the points urged by jearned counsel for 
the appellant contesting the correctness of the decision of the High Court setting 
aside the order of Government exempting the premises in dispute for the reason 
that it was passed on grounds not germane to the purpose for which the power was 
conferred. As already stated, the first point urged was that the order granting 
the exemption was an executive or an administrative order which was not amenable 
to being quashed by the issue of a writ of certiorari. We consider there is- no sub- 
stance in this objection. Ifthe High Court were right in their view that the order 
of exemption was passed for reasons which did not fall within the purpose for which 
the power was conferred by section 13 of the Act the order itself would be one dis- 
criminatory of the second respondent as violating his fundamental right to equal 
protection of the laws. In such an event Article 226 would certainly be available 
to set aside such an order which affected the fundamental right of the petitioner 
before the Court. Indeed, it was on the ground that individual orders passed by 
Government by virtue of the power conferred upon it by section 13 of the Act were 
examinable by the Court for their violating Article 14 that the constitutionality of 
section 13 was upheld and in the circumstances no objection could, therefore, be 
taken to a judicial review of such individual orders. Besides, even if the order did 
not violate Article 14, still if the High Court were right in the view that the same was 
beyond the powers conferred on Government by section 13 of the Act, we see no 
substance in the contention that the Court lacks power under Article 226 to set 
aside an ultra vires order vitally affecting a person’s right to stututory protection 
against eviction. We do not consider that immunity from interference by the 
Courts could be sought for orders which are plainly ultra vires merely because they 
were passed bona fide in the sense of being without indirect motive. Particularly 
so when the power of the High Court under Article 226 of the Constitution is not 
limited to the issue of writs falling under particular groupings, such as the certiorari, 
mandamus, etc., as these writs have been understood in England, but the power is 
general to issue any direction to the authorities, viz., for enforcement of fundamental 
rights as well as for other purposes. 


The second point urged was, and this was the main point argued by learned 
counsel for the appellant,—that the learned Judges of the High Court were in 
error in holding (a) that the reasons given by the Government were not germane 
to the purpose or policy of the Act, and, therefore, outside the power conferred on 
them by section 13 of the Act, and (b) in constituting themselves, as it were, as an 
appellate authority and examining the reasons which induced the Government to 
grant the exemption, and pronouncing upon the correctness or otherwise of these 
reasons. 


Before considering this argument it is necessary to advert to a submission of 
the learned counsel for the app anr suggesting that the High Court were in error 
in calling for the reasons which induced the Government to pass the orders of 
exemption, though when the reasons were before the Court it was in a position 
to examine the legality of the order. We do not consider this submission well- 
founded. The entire basis for upholding the constitutional validity of section 13 of 
the Act and considering that it did not offend the equal protection of the law 
guaranteed by Article 14 of the Constitution was, that the discretion or the power 
conferred upon Government was not unguided, uncanalised or arbitrary, but that 
it had to be exercised in accordance with the policy and object of the enactment 
gatherable from the Preamble as well as its operative provisions. The order itself 
might on its face have shown that it conformed to this requirement, in which event 
it would have been for the party challenging the validity of the order to establish 
to the satisfaction of the Court that it was mala fide or had been passed on grounds 
not contemplated by or extraneous to, the object and purpose of the enactment 
or the principles which should have governed the exercise of the power.’ For 
instance, if the exemption had been in favour of a particular class of buildings, say 
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those belonging to charities—religious or secular—the classification would have 
been apparent in the very order of exemption. Where, however, the exemption 
granted is not of any class of buildings which would ex facie disclose a classification, 
but the exemption is of a specified building owned by A or in which B is a tenant, 
then prima facie it would be discriminatory and when the legality of the order is 
challenged, its intra vires character could be sustained only by disclosing the reasons 
which led to the passing of the order. 


In the present case, when the matter was before the appellate Court the 
Advocate-General filed a memorandum setting out the reasons why exemption 
was granted in the three cases before the Court. In regard to the exemption 
which was the subject of controversy in Writ Appeal No. 28 of 1953 with which 
we are concerned, the memorandum which the Government filed ran: 


“The Government exempted the building. 


i ers for the following reasons :— 
(1) When the High Court offered in 1940 to lease out the premises in question for a period of 


21 years, Sri Chettiar elected to take it on lease only for a ae of seven years, which expired in 
1947. As per the High Court’s order in C. S. Nos. 280 to 2 of 1939, Sri J. H. Irani, father of Sri 
P. J. Irani took a lease of the premises for a period of 19 years 1 14 months from 1947 and he deposited 
Rs. 10,000 towards the said lease. He is therefore entitled for the benefits from 1948 onwards. 


(2) Had not the Rent Control Act come into force, Sri P. J. Irani would have got possession 
in the ordinary course as per High Court’s order and the terms of the lease deed. The operation 
of the Act is therefore really a hardship to him. 


(3) Sri Chettiar is only an absentee lessee and he is having several other businesses in South 
India. 


4) The conduct of Sri Chidambaram Chettiar in refusing to surrender the possession of the 
building to Sri P. J. Irani who had taken a valid lease under the orders of the High Court is that of a 
hard litigant seeking to exploit the letter of the law without much regard to bona fides ; and 


(5) Sri Chettiar had already managed to be in possession of the building for five more years 
than he was legitimately entitled to be.” 


The learned Judges of the High Court held that the reasons which led the Govern- 
ment to grant the exemption were not those which were countenanced by the- 
policy or purpose of the Act and that the order of exemption was, therefore, invalid 
In doing so the learned Judges said : 

‘Reason 1,2 and 4 go together and have reference to the order of the High Court in 1940 direct- 
ng the Receivers to execute a lease for seven years to the appellant and after the expiry of that period 
‘to grant a lease for fourteen years to the second respondent’s father. It is undoubtedly true that 
but for the application cf the Act, the second respondents ’s father would have obtained possession 
of the premises after the expiry of lease in favour of the appellant. That could be said of thousands 
of cases in which the leases in favour of tenants have expired and, but for the Act the owners would be 
entitled to obtain possession of the demised premises. If this circumstance alone is sufficient to exempt 
any premises from the operation of the Act, then the Act itself should be repealed. a an es 
There is no policy or principle involved in this circumstance.” 
We agree with the learned Judges in the view here expressed. ‘The mere fact 
that the tenant continued in possession after the termination of the tenancy is 
by itself no ground why he should be evicted from the premises, because it is the 
very policy of the Act to protect the right of tenants to continue in possession 
of the premises after the termination of their term because of the great difficulty 
of their obtaining alternative accommodation. The circumstance, therefore, of 
the termination of the second respondent’s tenancy cannot afford a justification 
for Government to say that he deserved to be evicted. If the term had not expired 
the tenant would have been entitled to continue in possession even if the exemption 
were granted. 


Learned counsel for the appellant urged that the High Court had failed to 
notice that the present case was one where there was a contest between two tenants 
and not between a landlord and a tenant and that they erred in approximating 
the position of the appellant to that of the landlord. We see no force in this con- 
tention, because a lessee of the reversion stands in the same position as a land- 
lord‘and cannot have any higher rights, nor can the appellant derive any assistance 
from the fact that the second respondent declined to be a lessee for any term 
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longer than seven years when that option was offered to him by the High Court 
in April—May, 1940. The position of the second respondent cannot be worse than 
if he had taken a lease for a definite term of seven years with a covenant to restore 
possession at the end of the period. ‘The fact that in May, 1940, the second res- 
pondent had an opinion to take a lease for a longer term, but of which he did not 
avail himself, does not make any difference or render that a ground for withdrawing 
from him the protection of the statute. 


We also agree with the learned Judges of the High Court that ground No. 3 
is not germane for granting an exemption. As was pointed out, “‘the important 
point to be considered by the Government was whether the appellant had not other 
theatres at which he could carry on the business which he was carrying on at the 
Gaiety Theatre ’’, and this they omitted to consider. The reason why the posses- 
sion of the tenant whose term had expired was afforded statutory protection was his 
inability to secure alternative accommodation in which either to reside in the case 
of residential buildings or to carry on the business which he was carrying on in the 
case of non-residential buildings. This was therefore a relevant matter which the 
Government had failed to take into account. The High Court characterised 
reason No. 5 as really not a reason at all and we agree with this observation. ‘The 
statute had admittedly conferred upon tenants, such as the second respondent the 
right to continue in possession after the termination of the lease in their favour, and 
the fact that such a tenant had exercised the rights conferred upon him by statute 
was certainly not an improper conduct meriting his being deprived of the statutory 
protection afforded by section 7. 


The learned Judges further pointed out that the order of Government was 
defective, in that it had not taken into account several relevant matters as for 
instance the second respondent expending considerable sums to carry out improve- 
ments to the theatre in 1949, etc., which bore upon the exercise of their power,and 
which if taken into account would have weighed against the grant ofthe exemption. 
In view however of the conclusion reached that the reasons assigned by Government 
for their order were not germane to the policy and purpose of the Act, we do not 
consider it necessary to pursue the matter further. 


The further point urged regarding the learned Judges of the High Court 
having erroneously constituted themselves into a Court of appeal need not detain 
us long. The short answer to it is that the learned Judges had not done so. The 
submission ignores the distinction between findings on facts which the Court in 
proceedings under Article 226 must, save in very exceptional cases, accept as correct 
and the relevance of those facts for considering whether their establishment satisfied 
the grounds necessary for the exercise of the power vested in Government 
under section 13 of the Act. For instance in the case on hand, no fact found by 
the Government or stated by them as the reason or reasons which induced them 
to grant the exemption were even challenged before the High Court, the only 
contention urged by the second respondent which was accepted by the High Court, 
being that these facts were irrelevant for justifying the order. 


The appeal accordingly fails and is dismissed with the costs of the contesting 
second respondent. 


Sarkar, F. (On behalf of S. K. Das, J. and himself).—In_ this judgment we 
propose to deal only with one of the two questions that arise in this appeal. ~ 


Of these two questions, the first is whether section 13 of the Madras Buildings 
(Lease and Rent Control) Act, 1949, offends Article 14 of the Constitution. That 
Act makes provision, among other things, for controlling rents chargeable by 
landlords and for preventing unreasonable eviction of tenants. Section 13, the 
validity of which is challenged, gives the State Government power to exempt any 
building from all or any of the provisions of this Act. The contention was that 
this section gave arbitrary power to the Government to apply the law with unequal 
hand as it did not furnish any guidance as to how the power to exempt was to be 
exercised. This question has been discussed fully by our brother Ayyangar. We 
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agree with the view taken by him that the section does not offend the article. We 
have nothing further to add to what he has said on this aspect of the case. The 
other question is whether the power was duly exercised in the present case. On 
this question we have arrived at a conclusion different from that which has found 
favour with our brother Ayyangar. This is the question that we propose to dis- 
cuss in this judgment. 

The power was exercised by an order made by the Govgrnment on June 4 
1952. It exempted from the operation of the Act certain premises used as a cinema 
house and called the Gaiety Theatre. The second respondent who was a tenant 
of the premises, was thereby deprived of the protection from eviction which he 
would have otherwise had under the Act. He therefore, moved the High Court 
at Madras for a writ to quash this order. The High Court while upholding the 
validity of section 13 which also had been attacked by the second respondent, took 
the view that the order had been passed for reasons not germane to the purpose 
for which the power of exemption under section 13 had been vested in Government, 
and quashed that order. This appeal is against this decision of the High Court. 


The circumstances in which the order came to be made were these. One 
Sir Hajee Ismail Sait had a certain plot of land in the city of Madras. He granted 
a lease of that land sometime in 1914 to one Venkiah for constructing a cinema house 
on it. It is not clear whether Venkiah himself constructed any cinema house. 
It appears that he became insolvent and his assets including the leasehold interest 
vested in the Official Assignee who obtained an extension of the lease for a period 
of nine years from 1926 from the representatives of Sir Hajee Ismail Sait, who had 
died in the meantime. One Mrs. Madan purchased the leasehold interest from 
the Official Assignee and she later obtained a fresh lease from the representatives 
of Sir Hajee Ismail Sait for a period of seven years from June 1935, expiring on 
May 30, 1942. This lease gave Mrs. Madan the first option of refusal in case the 
lessor desired to Jet out the land on lease after its expiry. On January 4, 1937. 
the second respondent purchased from Mrs. Madan the leasehold right, including 
the superstructure of a cinema house which had by that time been constructed on 
the land by one of the previous lessees. This is the cinema house which came to be 
known as the Gaiety Theatres. The term of the lease was due to expire on May 30, 
1942. 

In or about 1939, certain suits appear to have been instituted in the High 
Court at Madras in its Original Jurisdiction for the administration of the estate 
of Sir Hajee Ismail Sait. In those suits, orders had been passed appointing Receivers 
of that estate and the estate was thereafter being administered by the High Court. 


It appears that by the side of the Gaiety Theatre premises there was another 
plot of vacant land belonging to the same estate which was not bringing in any 
income. ‘The High Court passed orders that that land should also be let out on a 
long term lease. The father of the appellant offered to take a lease of that land at a 
rent of Rs. 450 per month for a period of twenty-one years with an option of renewal 
for another ten years, for the purpose of constructing a showhouse on it. This was 
sometime in r940. At that time the lease of the adjoining Gaiety Theatre had 
only about two more years to run. The appellant’s father did not like a competing 
showhouse in close proximity to his own, and therefore, he suggested to the Receivers 
that he should be given the lease of the Gaiety Theatre premises also after the expiry 
of the second respondent’s lease on May 30, 1942, at the same rent which was being 
paid by the second respondent and for a term ending with his proposed lease in 
respect of the adjoining premises. The proposals were put up by the Receivers 
to the High Court for its consideration. The High Court thereupon called upon 
the second respondent to elect whether he would take a fresh lease of the Gaiety 
Theatre premises for a period of twenty-one years after the expiry of his 
lease then current. This was done as he had the option under his lease. 
The second respondent was not prepared to take a fresh lease for twenty-one 
years but he suggested that a lease for another seven years might be given to 
him on his agreeing to vacate the premises after the expiry of those seven years 
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without claiming any extension or option. The proposal from the appellant's 
father and the second respondent were then considered. by the High Court and by 
consent of parties orders were passed by it on March 21, 1940, and the 2nd and grd 
-of May, 1940. By these orders the Receivers were directed to grant a lease of the 
land adjoining the Gaiety Theatre premises to the appellant’s father for twenty-one 
years commencing from May 1, 1940, with option for ten more years. These 
orders further directed the Receivers to grant a lease of the Gaiety Theatre premises 
to the second resposdent for a period of seven years from the same date without any 
option, and to grant a lease of these premises to the appellant’s father for a period 
of thirteen years and eleven months and a half commencing from the expiry of the 
seven years for which a lease of them was going to be granted to the second respondent. 
‘The orders required the appellant’s father to deposit a security of Rs. 10,000 in 
respect of the leases to be granted to him and this he duly deposited. All these 
Jeases were then granted by the Receivers under the orders of the Court. Apparently, 
the second respondent surrendered the remaining term of his lease ich was to 
have expired on goth May, 1942. Relying on the aforesaid orders and leases and 
also on the second respondent’s agreement to vacate the Gaiety Theatre premises 
on the expiry of his lease, the appellants father constructed a showhouse 
on the land adjoining the Gaiety Theatre premises which came to be known as the 
Casino ‘Theatre. 


On 1st October, 1946, the Act came into force and in view of its provisions, the 
second respondent could not be evicted from the Gaiety Theatre premises even after 
the expiry of his lease. Taking advantage of the Act, the second respondent refused. 
to vacate the premises after the expiry of his lease on goth April, 1947, which he had 
expressly agreed todo. On 1st May, 1947, the appellant’s mother, his father having 
died in the meantime, deposited with the Receivers a further sum of Rs. 9,000 as 
rent in advance, as required by the terms of the lease. ‘Thereafter the appellant 
seems to have succeeded to the estate of his father. He took various proceedings to, 
eject the second respondent from the Gaiety Theatre premises but was unsuccessful. 
‘Thereupon he moved the Government and the Government after giving the second 
respondent a hearing, and fully considering the matter, passed the order of 4th June, 
1952. 

The High Court had called upon the Government to state the reasons why it 
had exercised its power under section 13 exempting the Gaiety Theatre premises 
from the operation of the Act. The Advocate-General appearing for the Govern- 
ment, the first respondent in this appeal, filed a memorandum setting out these 
reasons. The reasons were as follows :— 


“ (1) When the High Court offered in 1940 to lease out the premises in question for a period 
of a1 years, Sri Chettiar elected to take it on lease only for period of seven years, which expired in 1947. 
As per the High Court’s order in C.A. Nos. 280 to 286/1939, Sri J. H. Irani took a lease of fie 
premises for a period of 13 years and 114 months from 1947 and he deposited Rs. 10,000 towards 
the said lease. He is therefore entitled for the benefits from 1948 onwards. 


(2) Had not the Rent Control Act come into force, Sri P. J. Irani would have got possession 
in the ordinary course as per High Court’s order and the terms of the lease deed. The operation 
of the Act is therefore really a hardship to him 


(3) Sri Chettiar is only an absentee lessee and he is having several other businesses in South 


(4) The conduct of Sri Chidambaram Chettiar in refusing to surrender the possession of the 
building to Sri P. J. Irani who had taken a valid lease under the orders of the High Court is that of 
a hard litigant seeking to exploit the letter of the law without much regard to bona fides ; and 


(5) Sri Chettiar had already managed to be im possession of the building for five more 
years than he was legitimately entitled to be.” 


The High Court having considered the reasons came to the conclusion that 
they did not serve the purpose of the Act. We are unable to accept this view. It 
may be that some of the reasons given could not have justified the order but broadly, 
we think, they referred to facts which showed that the power had been exercised 
legitimately. Indeed, on the facts of this case which we have set out earlier, we 
think that it was unnecessary for the High Court to ask the Government to state the 
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reasons for its order. In our view, these facts themselves sufficiently show that the 
order was within the objects of the Act and not extraneous to section 13. We wish. 
tg, observe before we proceed further, that in considering whether the reasons given 

y the Government are sufficient to bring the order within the objects of the Act, the 
High Court had no power to act as if it were sitting in appeal qver the Government’s 
decision. A Court cannot set aside an order under section 13 on the ground that it 
would not itself have made the order for the reasons for which the Government had 
made it. All that the Court has to see is whether the power wag used for any extra- 
neous purpose, that is to say, not for achieving the object for which the power had. 
been granted. When it is alleged that the power was used for a purpose other than 
achieving the object for which the power is granted, the initial onus must be on the 
party which alleges abuse of power and there must be prima facie evidence in support 
of the allegation. It is only then that the onus may shift. 


However all this may be, was the power in this case in fact used for an extraneous. 
purpose? It is not said that the power had been exercised for any ulterior purpose. 
Now, the purpose of the Act, quite clearly, is to prevent unreasonable eviction and. 
also to control rent. These two purposes are intertwined. An eviction becomes 
unreasonable where the object is to exploit the situation arising out of the dearth of 
accommodation by letting out the premises at an unreasonably high rent and on 
realisation of extortionate premium. Often these are realised secretly, particularly 
so, the premium. Therefore, when there is no risk of an opportunity arising in . 
which a landlord may be able to realise illegal rent or premium, an eviction may not 
be unreasonable ; indeed, there may be circumstances which would justify the infer-- 
ence that the tenant is trying to take an undue advantage of the situation and in. 
such a case, the Government would be justified and within its power to exempt the 
, premises from the operation of the Act. That is the position here.. The lease was 
‘ granted at a point of time when the situation was normal, that is, when a landlord 
was not in a position to make an unconscionable bargain for himself by exploiting the 
‘situation, for the lease was granted in 1940 when there was no scarcity of accommoda- 
tion. Next, the lease was granted under orders of Court. It was granted by the 
officers of the Court. There is no question of either the Court or the officers using 
the situation for purposes of exploitation. Again, to refuse exemption under section 

13 in the present case would amount to preventing the Court from administering the 
estate in its charge in a manner which it has the power to do and which of course is 
its duty to do for the benefit of the parties entitled to the estate. There was nothing 
unfair to the second respondent in granting the exemption, for the second respondent 
had been given the, option to take up the lease. He had refused it. He is now 
objecting to the exemption only because he finds it more profitable to continue in 
the premises than he thought it would be at the time the offer had been made to him. 
Tke appellant and his father had been deprived for a long time of the use ofa consider- 
able sum of money which was paid in terms of the bargain into which the second 
respondent had freely entered. It may be that the appellant’s father would not 
have gone in for the lease of the Casino Theatre premises and spent enormous sums 
of money for constructing a showhouse there if the second respondent had not given 
him to understand that he would leave the Gaiety Theatre premises on goth April, 
1947. ‘The fact that the second respondent spent money, if any, in improving the 
Gaiety Theatre premises is irrelevant. He knew that he had undertaken to vacate 


_ the premises by goth April, 1947, and that the appellant was taking steps to recover 
possession of these premises. 


We do not think that the difficulties of a tenant on eviction decide what is or 
is not “ unreasonable eviction”. One of the objects of the Act as stated in the 
Preamble is “ to prevent unreasonable eviction of tenants ” . The word “‘ unreason-~ 
able ”? necessarily connotes a consideration of all the circumstances including the 
conduct of parties in order to find out what is unreasonable. It seems to us that 
under section 13 it is the duty of the Government to take into consideration all the 
relevant-circumstances of a particular case or class of cases in order to deterpine if 
the protection of the Act given to the tenant or tenants concerned should be With- 
drawn. The sectiont; applicable not merely to institutions like hospitals or schools, 
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but may be applied to other cases also, where there is no question of any unreasonable 
eviction of the tenant, or where prevention of eviction itself may be unreasonable. 
We, therefore, think that the Government’s action in exempting the Gaiety Theatre 
premises from the operation of the Act was within the scope of the Act, and the 
High Court does not seem to have considered the case from this point of view. 


For these reasons, in our view, the order of 4th June, 1952, was a competent 
and legal order and no exception can be taken to it. 


We would, therefore, allow the appeal and set aside the order of the High 
Court. The second respondent should pay the costs of the other parties throughout. 


ORDER. 


In accordance with the majority judgment, the appeal is dismissed with the- 
costs of the contesting second respondent. 


V.S. | Appeal dismissed: 


THE SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction]. 
PRESENT :—K. Sussa Rao, RacHupAR Dayar anb J. R. MupHorkar, JJ. 
Gobald Motor Service Ltd. & another .. Appellants * 


U. 
R. M. K. Veluswami & others .. Respondents. 


Fatal Accidents Act (XII of 1855), sections 1 and 2—Death as a result of the negligent driving of bus by 
the driver—Negligence—Presumption of—Circumstances—Damages for pecuniary loss caussd—Mods of esti-- 
mating the damages—Section 2—Loss to the estate—Sections 1 and 2—Rights of action are distinct and indspendent— 
Compensation cannot be recovered twice over for sams loss by same person. 


The accident to the bus occurred at a place where the road passed over a culvert and then took a 
sharp bend with a downward gradient. To the east of the road was a drain and that was marked off” 
by 5 stones 2 feet high. The accident took place not on the mam road but on the off-side uprooting 
the stone at the drain and attacking a tamarind tree 25 feet away from the said stone with such a 
velocity that its bark was peeled off and the bus could stop only ater travelling some more distance 
from the tree. The events which happened tell their own story giving rise to a presumption that the 
accident was caused by the negligence of the driver. In a claim for damages by the dependants 
of a passenger who died as a result of the accident. 


Held.—The actual extent of the pecuniary loss caused by the death may depend upon data which 
cannot be ascertained accurately, but must necessarily be an estimate, or even rtly a conjecture 
Shortly stated, the general principle is that the pecuniary loss can be ascertained only by balancing 
on the one hand the loss to the claimants of the future pecuniary benefit and on the other any pecuniary 
advantage which from whatever source comes to them by reason of the death, that is, the balance of 
loss and gain to a dependant by the death must be ascertained. 


The rights of action under sections 1 and 2 of the Act are quite distinct and independent. Ifa 
person taking benefit under both the sections is the same, he cannot be permitted to recover twice 
over for the same loss. In awarding damages under both the heads, there shall not be duplication 
of the same claim, that is, if any part of the compensation representing the loss to the estate goes into. 
the calculation of the personal loss under section 1 of the Act, that portion shall be excluded m giving 
compensation under section 2 and vice versa. 


Some of the factors in estimating the damages caused by the death may be: at first the deceased 
man’s expectation of life has to be estimated having regard to his age, bodily health and the possibility 
of premature determination of his life by later accidents ; secondly, the amount required for the- 
future provision of his wife shall be estimated having regard to the amounts he used to spend on her 
during his lifetime, and other circumstances, thirdly the estumated annual sum is multiplied by 
the number of years of the man’s estimated span of life, and the said amount must be discounted so- 
as to arrive at, the equivalent in the form of a lump sum payable on his death ; fourthly, further 
deductions must be made for the benefit accruing to the widow from the acceleration of her interest 
in his estate ; and, fifthly, further amounts have to be deducted for the iblity of the wife dying 
earlier if the husband had lived the full span of life ; and it should also be taken into account that 
there is the possibility of the widow remarrying much to the improvement of her financial position. 


Appeal by certificate from the Judgment and Decree, dated the 16th January 
1953, of the Madras High Court in A.S. No. 164 of 1949.T 
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M. S. K. Sastri, Advocate, for Appellants. 


Bishan Narain, Senior Advocate, (S. N. Andley, FJ. B. Dadachanji and 
Ravindra Narain, Advocates of 'M/s. Rajinder Narain & Co. with him, for Respon- 
dents. . 


The Judgment of the Court was delivered by 


Subba Rao, J.—This appeal by certificate is directed against the Judgment of 
the High Court of Judicature at Madras, dated 16th Januafy, 1953, modifying 
the decree of the Court of the Subordinate Judge, Dindigul, in O.S. No. 7 of 
1948, a suit filed by the respondents for compensation under the provisions of 
the Fatal Accidents Act (XIII of 1855). 


The appellant, Gobald Motor Service Ltd. (hereinafter called the Company)» 
“was engaged in the business of transporting passengers, by bus between Dharapuram 
-nd Palni, among other places, in the State of Madras. On 20th September, 1947, 
one of the buses of the Company, bearing registration number MDC 2414, left 
Dharapuram for Palni at about 3 p.m. At a place called Thumbalapatti, between 
Dharapuram and Palni, one Rajaratnam, along with his brother by name Krishnan, 
‘boarded the bus. The bus met with an accident at about 3 miles from Palni, as a 
result of which some of the passengers, including Rajaratnam, sustained injuries, 
Rajaratnam died of the injuries received in the accident on 23rd September, 1947. 
The first plaintiff, his father ; the second plaintiff, his widow ; and plaintiffs 3 to 7, 
‘his sons, instituted O.S. No. 7 of 1948 against the Company in the Court of the 
Subordinate Judge, Dindigul, for compensation under section 1 of the Fatal Accidents 
Act (hereinafter called the Act) for loss of pecuniary benefit sustained by them 
personally, and under section 2 thereof for the loss sustained by the estate on 
-account of the death of Rajaratnam. They alleged in the plaint that the driver, 
who was in charge of the bus, was incompetent and inexperienced, that he was 
guilty of rash and negligent conduct in the driving of the bus, and that the accident 
was the result of his incompetence and negligence. The Company in its written- 
statement denied the said allegations and pleaded that the accident was the result 
of the central bolt of the left rear spring suddenly giving way, that Rajaratnam 
was also guilty of contributory negligence and that in any event the damages claimed 
were excessive. The learned Subordinate Judge came to the conclusion that there 
-was no proof that the bus was driven at a reckless speed at the scene of the accident, 
‘but the fact that the accident occurred on the off-side of the road was itself evidence 
of his negligence and it had not been rebutted by the defendants. He further held 
that the driver was not proved to be incompetent. On those findings, he held that 
the defendants were liable for the negligence of their servant, and he awarded 
‘damages as follows : 


(1) Plaintiff 1 .. Rs. 3,600 under section 1 of the Act. 
(2) Plaintiffs 2 to 7 .. Rs. 25,200 under section 1 of the Act. 
(3) Plaintiffs2 to 7 .. Rs. 6,000 under section 2 of the Act. 


Against the said decree, the defendants preferred an appeal to the High Court and 
it came to be disposed of by a Division Bench of that Court. The High Court ona 
review of the entire evidence held that the speed at which the bus was driven was 
‘excessive, having regard to the nature of the ground on which the accident happened, 
that there was negligence on the part of the driver, and that the appellants were 
liable therefor. But the High Court discounted the plea that the appellants, apart 
from their being constructively liable for the negligence of the drivér, were also 
negligent in employing Joseph, who was not a competent driver. Both the 
‘Courts, therefore, concurrently held that the accident occurred on account of the 
negligence of the driver. On the question of damages, the High Court confirmed 
the amount of compensation awarded to the plaintiffs 2 to 7 both under sections 1 
and 2 of the Act, but in regard to the first plaintiff, it reduced the compensation 
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awarded to him from Rs. 3,600 to Rs. 1,000 ; with this modification, the appeal 
was dismissed with costs. 


Learned counsel for the appellants raised before us the following points : (1) 
‘The finding of the High Court that the bus was driven at an excessive speed at 
the place where the accident occurred, based on probabilities, was erroneous. (2) 
The concurrent finding of the two Courts that respondents 2 to 7 would be entitled 
to damages in a sum of Rs. 25,200 for the loss of pecuniary advantage to them 
was not based upon any acceptable evidence but only on surmises. (3) The 

h Court went wrong in awarding damages separately for loss of expectation 
of life under section 2 of the Act, as damages under that head had already been 
taken into consideration in giving compensation to respondents 2 to 7 for the 
pecuniary loss sustained by them by the death of Rajaratnam. 


The first question for consideration is whether the accident was due to any 
negligence on the part of the driver Joseph. A clear picture of the topography 
and the physical condition of the locality where the accident took place Souk: to 
a large extent, help us in deciding the said question. The accident took place at 
Puliampatti where the road passed over a culvert and then took a sharp bend with 
downward gradient. To the east of the road was a drain and that was marked 
off by 5 stones 2 feet high. At a distance of 20 or 25 feet from the stones, there 
were trees. The bus after crossing the culvert crashed against the 5th stone with 
so much force that the latter was uprooted and broken. It next attacked a tamarind 
tree which was stated to be at a distance of 20 or 25 feet from the stone, and its bark 
was peeled off and it travelled some more distance before it finally came to rest. 
‘The evidence disclosed that some of the passengers were knocked and thrown down 
within the bus itself and sustained injuries, while Rajaratnam was thrown out of 
the bus into the ditch at a place 164 feet south of the tamarind tree. It must he 
self-evident from the said picture of the accident that the bus must have been driven 
at a high speed. P. Ws. 3 and 4, two of the passengers in the bus, P.W. 6, a brother 
of Rajaratnam, who also travelled in the bus, and P.W. 5, who ran a coffee and 
tea stall at the place of the accident, swore in the witness-box that the bus was being 
driven at a high speed when the accident happened. Their evidence reinforces the 
compelling impression of high speed caused by the objective features thrown out by 
the topography of the place of the accident. On the othershand, on the side of 
the defendants (appellants herein) D.W. 2, who claimed to have travelled in the 
bus, deposed that the bus was travelling at the usual speed, but his cross-examina- 
tion discloses that he was an improvised witness. D.W. 3, who was sitting by the 
side of the driver, deposed to the same effect, but he was an employee of the Company 
and was obviously interested to support their case. The evidence adduced on the 
side of the defence is certainly not convincing. An attempt was made to calculate 
the speed of the bus on the basis of the time given by P.W. 6 as to when Rajaratnam 
boarded the bus and the time when the bus dashed against the tree, and the mileage 
covered between the two points within the said time. On the basis of such a cal- 
culation it was contended that the speed would have been less than 15 miles per 
hour ; but it is not possible to deduce the speed from such a calculation, as the wit- 
nesses were speaking of the time only approximately and not with reference to any 
watch. That apart, it cannot be said that the bus maintained an even pace through- 
out. The High Court, on the basis of the evidence and on broad probabilities, held 
that the speed at which the bus was driven was excessive, having regard to the nature 
of the ground on which the accident happened ; and having gone through the 
evidence, we are quite satisfied that the said finding was justified on the material 
placed before them. It must, therefore, be held that there was negligence on the 
‘part of the driver. 


Apart from the positive evidence, in the present case the accident took place 
not on the main road, but on the off-side uprooting the stone at the drain and 
attacking a tamarind tree 25 feet away from the said stone with such a velocity 
that its bark was peeled off and the bus could stop only after travelling some more 
distance from the said tree. The said facts give rise to a presumption that the 
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accident was caused by the negligence of the driver. Asquith, L.J., in Barkway 
v. South Wales Transport Co.1 neatly summarizes the principles applicable as to onus. 
of proof in the following short propositions : 


“ (i) If the defendants’ omnibus leaves the road and falls down an embankment, and this- 
without more is proved, then res ipsa loquitur, there is a presumption that the event is caused by negli- 
gence on the part of the defendants, and the plaintiff succeeds unless the defendants can rebut this. 
presumption. (ii) It is no rebuttal for the defendants to show, again without more, that the imme-- 
diate cause of the omnibus leaving the road is a tyre-burst, since a tyre-burs per se is a neutral event 
consistent, and equally consistent, with negligence or due diligence on the part of the defendants. 
When a balance has been tilted one way, you cannot redress it by adding an equal weight to each 
scale. ‘The depressed scale will remain down. This is the effect of the decision in Laurie v. Raglan 
Building Company,? where not a tyre-burst but a skid was involved. (iii) To displace the presumption, 
the defendants must go further and prove (or it must emerge from the evidence as a whole) either 
(a) that the burst itself was due to a specific cause eign eS not connote negligence on their part 
but points to its absence as more probable, or (b) if they can point to no such specific cause, that. 
they used all reasonable care in and about the management of their tyres.” 

The same principles have been restated in Halsbury’s Laws of England, Volume 
23, at page 671, paragraph 956, thus: 

““ An exception to the general rule that the burden of proof of the alleged negligence is in the 
first instance on the plaintiff occurs wherever the facts already established are such that the proper - 
and natural inference immediately arising from them is that the injury complained of was caused by 
the defendant’s negligence, or where the event charged as negligence ‘ tells its own story ’ of negli- - 
gence on the part of the defendant, the story so told being clear and unambiguous. To these cases. 
the maxim res ipsa loquitur applies. Where the doctrine applies, a presumption of fault is raised against 
the defendant, which, if he is to succeed in his defence, must be overcome by contrary evidence, the - 
burden on the defendant being to show how the act complained of could reasonably happen without 
negligence on his part. Where, therefore, there is a duty on the defendant to exercise care, and the 
circumstances in which the mjury complained of happened are such that with the exercise of the 
requisite care no risk would in the ordinary course of events ensue, the burden is in the first instance 
on the defendant to disprove his liability. Im sucha case, if the injurious agency itself and the- 
surrounding circumstances are all entirely within the defendant’s control, the inference is that the- 
defendant is liable, and this inference is strengthened if the injurious agency is inanimate.” 


The said principles directly apply to the present case. Here, the events which 
happened tell their own story and there is a presumption that the accident was 
caused by negligence on the part of the appellants. But it is said that this pre-. 
sumption was rebutted by proof that the accident was due to the rear central bolt 
of the bus suddenly giving way. The High Court, after considering the relevant 
evidence, held that it was not possible to hold that the accident was caused by 


the break in the bolt. We have gone through the evidence and we do not see 
any flaw in that conclusion. 


The scope of the liability of a master for the negligence of his servant has been. 
succinctly stated by Baron Parke in Foel v. Morison3 thus : 

“ The master is only liable where the servant is acting in the course of his employment. If he- 
was going out of his way, against his master’s implied commands, when driving on his master’s busi-- 
ness, he will make his master lable ; but if he was going on a frolic of his own, without being at all, 
on his master’s business, the master will not be liable.” 


Again in Storey v, Ashton4 Cockburn, L.C.J. says : 

“ The true rule is that the master is only responsible so long as the servant can be said to be doing 
the act, in the doing of which he is guilty of negligence, in the course of his employment as servant.” 
In the same case, Lush, J., said : 

“ The question in all such cases as the present is whether the servant was doing that which. 
the master employed him to do.” 

In the present case, admittedly, on account of the negligence of the driver in the 
course of his employment the said accident happened, and, therefore, the appel- 
lants are liable therefor. 

The next question is whether the Courts helow were right in awarding com- 
pensation of Rs. 25,200 for the pecuniary loss sustained by the respondents 2 to 7 


by reason of the death of Rajaratnam, under section 1 of the Act. Section 1 of” 
the Act reads: 
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“ Whenever the death of a person shall be caused by wrongful act, neglect or default, and the 
act, neglect or default is such as would (if death had not ensued) have entitled the party injured to 
maintain an action and recover damages in respect thereof, the party who would have been liable 
if death had not ensued shall be liable to an action or suit for damages, notwithstanding the death 

-of the person injured, and although the death shall have been caused under such circumstances as 
- amount in law to felony or other crime. 


Every such action or suit shall be for the benefit of the wife, husband, parent and child, if any 

of the person whose death shall have been so caused, and shall be brought by and in the name of the 
executor, administrator or representative of the person deceased ; and in every such action the Gourt 
may give such oaa it HT think proportioned to the loss resulting from such death to the parties 
respectively, for whom and for whose benefit such action shall be brought ; and the amount so 
recovered, after deducting all costs and expenses, including the costs not recovered from the defendant 
shall be divided amongst the before mentioned parties, or any of them, in such shares as the Court 
by its judgment or decree shall direct.” 
This section is in sustance a reproduction of the English Fatal Accidents Acts, 
g and 10 Vict. Ch. 93 known as the Lord Campbell’s Acts. The scope of the 
corresponding provisions of the English Fatal Accidents Acts has been discussed 
by the House of Lords in Davies v. Powell Duffryn Associated Collieries Lid.' ‘There, 
‘Lord Russell of Killowen stated the general rule at page 606 thus : 


“The general rule which has always prevailed in regard to the assessment of damages under 
‘the Fatal Accidents Acts is well settled, namely, that any benefit accruing to a dependant by reason 
of the relevant death must be taken into account. Under those Acts, the balance of loss and gain 
‘toa ef oa a by the death must be ascertained, the position of each dependant being considered 
separately.” 


‘Lord Wright elaborated the theme further thus at page 611: 


“The damages are to be based on the reasonable expectation of pecuniary benefit or benefit 
reducible to money value. In assessing the damages all circumstances which may be legitimately 
leaded in diminution of the damages must be considered................ The actual pecuniary 
ie of each individual entitled to sue can only be ascertained by balancing, on the one hand, the loss 
to him of the future pecuniary benefit, and, on the other, any pecuniary advantage which from what- 
rever source comes to him by reason of the death.” 


The same principle was restated with force and clarity by Viscount Simon in Nance v. 
British Columbia Electric Railway Company Lid®. ‘There, the learned Lord was con- 
sidering the analogous provisions of the British Columbia legislation, and he put 
the principle thus at page 614: 

“ The claim for damages in the present case falls under two separate heads. First, if the deceased 
had not been killed, but had eked out the full span of life to which in the absence of the accident 
he could reasonably have looked forward, what sums during that period would he probably have 
-applied out of his income to the maintenance of his wife and family ? ” 

“Viscount Simon then proceeded to lay down the mode of estimating the damages 
under the first head. According to him, at first the deceased man’s expectation 
-of life has to be estimated having regard to his age, bodily health and the possi- 
‘bility of premature determination of his life by later accidents ; secondly, the 
amount required for the future provision of his wife shall be estimated having re- 
-gard to the amounts he used to spend on her during his lifetime, and other circum- 
:stances ; thirdly, the estimated annual sum is multiplied by the number of years 
-of the man’s estimated span of life, and the said amount must be discounted so as 
to arrive at the equivalent in the form of a lump sum payable on his death; fourthly, 
further deductions must be made for the benefit accruing to the widow from the 
acceleration of her interest in his estate ; and, fifthly, further amounts have to be 
deducted for the possibility, of the wife dying earlier if the husband had lived the 
full span of life ; and it should also be taken into account that there is the possi- 
bility of the widow remarrying much to the improvement of her financial position. 
It would be seen from the said mode of estimation that many imponderables enter 
‘into the calculation. Therefore, the actual extent of the pecuniary loss to the res- 
‘pondents may depend upon data which cannot be ascertained accurately, but 
must necessarily be an estimate, or even partly a conjecture. Shortly stated, the 
‘general principle is that the pecuniary loss can be ascertained only by balancing 
on the one hand the loss to the claimants of the future pecuniary benefit and on 
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the other any pecuniary advantage which from whatever source comes to them by 
reason of the death, that is, the balance of loss and gain to a dependant by the 
death must be ascertained. . 


The burden is certainly on the plaintiffs to establish the extent of their loss. 
Both the Courts below found, on the evidence, the following facts: (1) The family 
owned a building worth Rs. 2,00,000 at Palni, and 120 acres of nanja land worth 
about Rs. 1,000 per acre. (2) It was engaged in the business of manufacturing 
Indian patent medicines from drugs and had been running a noe Vaidyasalar 
at Palni for a period of 30 years and had also branches in Colombo and Madras.. 
(3) Rajaratnam studied in the Indian School of Medicine for two years and there- 
after set up his own practice as a doctor, having registered himself as a practitioner 
in 1940. (4) He took over the management of the family Vaidyasalai at Palni. 
(5) Rajaratnam was earning in addition Rs. 200 to Rs. 250 per month in his private 
practice. (6) He had a status in life, being Municipal Councillor of Palni and some- 
times its Vice-Chairman, and was maintaining a fairly good standard of life and 
owned motor cars. (7) He was aged 34 years at the time of his death and, there- 
fore, had a reasonably long span of life before him, if the accident had not taken 
place. On the said findings, the High Court summarized the position thus : 


eoreeveneeeveenea 


with reasonable prospects of improving in his business. He was hving in comfort and by his early 
death plaintiffs 2 to 7 have lost their prospects of education, position in society and even possible 
provision in their favour. Under the circumstances, the award of Rs 25,000 as damages must be 
accepted as quite reasonable.” 

When the Courts below have, on relevant material placed betore them, ascertained 
the said amount as damages under the first head, we cannot in second appeal disturb. 
the said finding except for compelling reasons. Assuming that Rajaratnam had 
not died, he would have spent, having regard to his means and status in life, a mini- 
mum of Rs. 250 on respondents 2 to 7 ; and his income, as indicated by the evidence, 
would certainly be more than that amount. The yearly expenditure he had to 
incur on the members of the family would have been about Rs. 3,000 and the sum 
of Rs. 25,200 would represent the said expenditure for just over 8 years. 


es the position is that there is here a man of age 34 carrying on business as a Doctor, 


In the circumstances, the balance of loss and gain to the dependants by the 
death of Rajaratnam, in the sense stated by Lord Wright and Viscount Simon, 
could not be less than Rs. 25,200; indeed, having regard to the circumstances of 
_ the case, it is a moderate sum ; it is rather a conservative estimate. We, therefore, 
-» accept that figure as representing the damages for respondents 2 to 7 in respect of their 
claim under the head of pecuniary loss to them by the death of Rajaratnam. 


The last contention raises an interesting point. Under section 2 of the Act the 
respondents 2 to 7 were awarded Rs. 5,000 as damages for loss of expectation of 
life. It was contended that this amout should go in reduction of Rs. 25,200 
awarded under section 1 of the Act on the ground that otherwise it would be dupli- 
cation of damages in respect of the same wrong. 


The Second proviso to section 2 of the Act reads : 


“ Provided that, in any such action or suit, the executor, administrator or representative of 
the deceased may insert a claim for and recover any pecuniary loss to the estate of the deceased occa~ 
sioned by such wrongful act, neglect or default, hich sum, when recovered, shall be deemed part 
of the assets of the estate of the deceased.” 


While section 1 of the Act is in substance a reproduction of the English Fatal Acci- 
dents Acts, 9 & 10 Vict. Ch. 93, known as the Lord Campbell’s Acts, section 2 thereof” 
corresponds to a provision enacted in England by the Law Reform. (Miscellaneous 
Provision) Act, 1934. The cause of action under section 1 and that under section 2 are 
different. While under section 1 damages are recoverable for the benefit of the 
persons mentioned therein, under section 2 compensation goes to the benefit of the 
estate ; whereas under section 1 damages are payable -in respect of loss sustained by 
the persons mentioned therein, under section 2 damages can be claimed inter alia for 
loss of expectation of life. ‘Though in some cases parties that are_entitled_to compen- 
sation under both the sections may happen to be the same persons, they need not 
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necessarily be so ; persons entitled to benefit under section 1 may be different from. 
those claiming under section 2. Prima facie as the two claims are to be based upon 
different causes of action, the claimants, whether the same or different, would be 
entitled to recover compensation separately under both the heads. But a difficulty 
may arise where the party claiming compensation under both the heads is the same 
and the claims under both the heads synchronize in respect of a particular sub-head or 
in respect of the entire head. In that situation, the question is whether a party would 
be entitled to recover damages twice over in respect of the same wrong. In England. 
this question came tinder judicial scrunity in Rose v. Ford’. ‘There the question was. 
whether and to what extent deductions would have to be made in giving compensa- 
tion both under the English Fatal Accidents Acts and the Law Reform (Miscellaneous 
Provision) Act, 1934. A young woman called Rose was killed in an accident. Her 
father sued for damages under both the Acts. It was contended that as he got damages 
for personal loss, he could not be awarded once again compensation for theloss of 
expectation of life. Though in that case it was held that the father was entitled , 
nnder both the Acts, Lord Atkin made the following observations, which are appro- 
priate to the present case ; 


“I should add that I see no difficulty as to the alleged duplication of damages under the Act of 
1934 and the Fatal Accidents Acts. If those who benefit under the last mentioned Acts also benefit 
under the will or intestacy of the deceased personally, their damages, under those Acts will be affected. 
If they do not, there seems no reason why an increase in the deceased’s estate in which they take no- 
share should affect the measure of damages to which they are entitled under the Act.” 


A similar question arose in Feay v. Barnwell*. There, Mrs. Feay was killed in an 
accident and her husband sued for damages under both the Acts. It was held that 
as the husband was the claimant under both the Acts, credit should be given in assess- 
ing the damages under the Fatal Accidents Acts, for what was given to him under the 
Law Reform Act, 1934. So too, in Ellis v. Raine®, where the parents of an infant, 
who had been negligently killed in an accident, claimed damages under both the Acts, 
Goddard, L.J., reaffirmed the view that where the parties who would benefit from 
the damages awarded under the Fatal Accidents Acts were the same as those who 
would benefit from the damages awarded under the Law Reform Act, the damages 
under the Fatal Accidents Acts must be reduced by the amount given as loss under 
the Law Reform Act. Finally the same view has been reaffirmed and restated with 
clarity in Davis v. Powell Duffryn Associated Collieries, Lid.*. ‘There Lord Macmillan 
described the nature of the two heads thus at page 610: i 


“The rights of action in the two cases are quite distinct and independent. Under the Law . 
Reform Act the right of action is for the benefit of the deceased’s estate ; under the Fatal Accidents 
Acts the 1ight of action is for the benefit of the deceased’s dependants. But, inasmuch as the basis 
of both causes of action may be the same, namely, negligence of a third party which has caused the 
deceased’s death, it was natural to provide that the rights of action should be without prejudice the 
onetotheother. It is quite a different thing to read the provision as meaning that in assessing damages. 
payable to dependants under the Fatal Accidents Acts no account is to be taken of any benefit which 
the dependants may indirectly obtain from an award under the Law Reform Act through participation 
in the deceased’s estate... ...... eee eee it is appropriate that an benefit taken indirectly by a 
dependant by way of participation in an award under the Law Reform Act should be taken into. 
account in estimating the damages awarded to that dependant under the Fatal Accidents Acts.” 


Lord Wright addressed himself to the same question and answered it at page 614 thus: 


“ The injury suffered by the individual from the death cannot be computed with reference to 
the benefit also accruing from the death to the same individual from whatever source.” 


The principle in its application to the Indian Act has been clearly and succinctl 
stated by a Division Bench of the Lahore High Court in Secretary of State v. Gokal Ghand®.. 
In that case, Sir Shadi Lal, C.J., observed at page 453 thus : 

“ The law contemplated two sorts of damages : the one is the pecuniary loss to the estate of the 


deceased resulting from the accident ; the other is the pecuniary loss sustained by the members of 
his family through his death. The action for the latter is brought by the legal representatives, not 
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for the estate, but as trustees for the relatives beneficially entitled ; while the damages for the loss 
caused to the estate are claimed on behalf of the estate and when recovered form part of the assets of . 
the estate.” 
An illustration may clarify the position. Xis the income of the estate of the deceased, 
Y is the yearly expenditure incurred by him on his dependants (we will ignore the `` 
other expenditure incurred by him). X—Yi.e., Z , is the amount he saves every year. 
The capitalised value of the income spent on the dependants, subject to relevant . 
deductions, is the pecuniary loss sustained by the members of his family through his 
death. The capitalised value of his income, subject to relevant Geductions,would be 
the loss caused to the estate by his death. If the claimants under both the heads are 
the same, and if they get compensation for the entire loss caused to the estate, they 
cannot claim again under the head of personal loss the capitalised income that might 
have been spent on them if the deceased were alive. Conversely, if they got compensa~ 
tion under section 1, representing the amount that the deceased would have spent 
on them, if alive, to that extent there should be deduction in their claim under sec- 
tion 2 of the Act in respect of compensation for the loss caused to the estate. ‘Io put 
it differently, if under section 1 they got capitalised value of Y, under section 2 they 
.could get only the capitalised value of £, for the capitalised value of Y + %, 1e., X 
‘would be the capitalised value of his entire income. 


The law on this branch of the subject may be briefly stated thus: ‘The rights 
-of action under sections 1 and 2 of the Act are quite distinct and independent. Ifa 
„a person taking benefit under both the sections is the same, he cannot be permitted 
to recover twice over for the same loss. In awarding damages under both the heads, 
there shall not be duplication of the same claim, that is, if any part of the compensa- 
tion representing the loss to the estate goes into the calculation of the personal loss 
under section 1 of the Act, that portion shall be excluded in giving compensation 
under section 2 and vice versa. 


In the instant case, under section 1 of the Act both the Courts gave compensation 
to plaintiffs 2 to 7 in a sum of Rs. 25,200. This sum was arrived at by taking into 
„consideration, inter alia, the reasonable provision the deceased, if alive, would have 
made for them. Under section 2 both the Courts awarded damages for the loss to 
the estate in a sum of Rs. 5,000. That figure represents the damages for the mental 
-agony, suffering and loss of expectation of life. ‘There was no duplication in award- 
ing damages under both the heads. No material has been placed before us to enable 
us to take a different view in regard to the amount of compensation under section 2 — 
-of the Act. 
The Judgment of the High Court is correct and the appeal fails and is dismissed 
‘with costs. 
V.S. —— Appeal dismissed 
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the Government without recording the grounds of tts opinion—Order is bad and must be set aside—Scope of the 
of the High Court—Confined only to examining the grounds of opinion stated by Government under 
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. of forfeiture can be made only when the ernment forms a certain opinion and that the Government 

has to state the grounds of its opinion. 
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E. Wheré the Government did not state the grounds of its opinion the High Court must set aside 
‘ the order under section g9-D of the Criminal Procedure Code for it cannot be satisfied whether the 
` grounds given by the Government justified the order or not. 


: Sections 99-A, 99-B and gg-D of the Code must be read together and under section 99-D it is the 

duty of the High Court to set aside an order of forfeiture if it is not satisfied that the grounds on which 
the Government formed its opinion that the books contained matters, the publications of which would 
be punishable under any one or more of sections 124-A, 1 53-A, 295-A of the Penal Code could justify 
that opinion, It is not its duty to do more and to find out for itself whether the book contained any 
such matter whatsoever.® The Code nowhere provides for an order of forfeiture being made by the 
High Court. 

Per Das Gupta, J.—The provision in section 99-A that the Government should record the grounds 
of its opinion is no doubt a salutary one, that would diminish the risk of the Government making an 
arbitrary order of forfeiture, but the ultimate responsibility of deciding whether or not to be satisfied 
that the issue of newspaper contains matters as mentioned in section gg-A can only be discharged by 
the High Court by reading the document in question. 


Appeal by Special Leave from the Judgment and Order, dated the 7th May, 
1957, of the Allahabad High Court in Criminal Misc. No. 2006 of 1953. 


Veda Vyas, Senior Advocate (S.K. Kapur and Ganpat Rai, Advocates, with him), 
for Appellant. 


G. C. Mathur and C. P. Lal, Advocates, for Respondent. 
The Court delivered the following Judgments : 


Sarkar, F.—(on behalf of the majority).—The only question that was argued in 
this appeal is substantially one of construction of section 99-D of the Code of Criminal 
Pr ure, 


The appellant was the author of two books in Hindi called Sikh Mat Khandan 
Part I and Bhoomika Nazam Sikh Mat Khandan which he had published in April, 
1953. On July 30, 1953, the Government of Uttar Pradesh, the respondent in this 
appeal, made an order under section gg-A of that Code forfeiting these books which 
were thereupon seized and taken away. That order, so far as material, was in the 
following terms : 

“In exercise of its powers conferred by section 99-A of the Code of Criminal Procedure......... 
ETENEE the Government is pleased to declare the books......forfeited to Government on the 
ground that the said books contain matter, the publication of which is punishable under sections 
153-A and 295-A of the Indian Penal Code.” 


It is the validity of this order that is challenged in the present appeal. 
Section 99-A under which the order was made, so far as relevant, is in these terms: 


“Where any newspaper, or DOOK,........ccececcursceseseretcusceecs Or any document............cccs8. 

appears to the State Government to contain any seditious matter or any matter which promotes or is 
` intended to promote feelings of enmity or hatred between different classes of the citizens of India or 
which is deliberately and maliciously intended to outrage the religious feelings of any such class by 
insulting the religion or the religious belief of that class, that is to say, any matter the publication of 
which is punishable under section 124-A or section 153-A or section 295-A of the Indian Penal Code, 
the State Government may, by notification in the Official Gazette stating the grounds of its opinion 
COCA FE: ice ccssicedaivatataeeeewexstetatecateues every copy of such book........................ to be forfeited to 


2 


Two things appear clearly from the terms of this section. The first thing is that 
an order under it can be made only when the Government forms a certain opinion. 
That opinion is that the document concerning which the order is proposed to be 
made, contains “any matter the publication of which is punishable under section 1 24-A 
or section 153-A or section 295-A of the Penal Code ”. Section 124-A deals with 
seditious matters, section 153-A with matters promoting enmity between different 
classes of Indian citizens and section 295-A with matters insulting the religion or 
religious beliefs of any class of such citizens. The other thing that appears from the 
section is that the Government has to state the grounds of its opinion. The order 
made in this case, no doubt, stated that in the Government’s opinion the books con- 
tained matiers the publication of which was punishable under sections 153-A and 
295-A of the Penal Code. It did not, however, state, as it should have, the grounds of 

S—15 l 


tia THE MADRAS LAW JOURNAL REPORTS—(sUPREME COURT). [i 962 


that opinion. So it is not known which communities were alienated from each other 
or whose religious beliefs had been wounded according to the Government, nor why 
the Government thought that such alienation or offence to religion had been caused. 

Now section g9-B gives the person interested in the books, or documents forfeit- 
ed, a right to apply to the High Court to set aside the order made under section 99-A, 
and section 99-D specifies the High Court’s duty on such an application being made 
to it. These two sections will have to be especially considered in this case and so 
they along with section gg-G, are set out below. ° 

Section 99-B.—Any person having any interest in any newspaper, book or other document, in 
respect of which an order of forfeiture has been made under section 99-A, may, within two months 
from the date of such order, apply to the High Court to set aside such order on the ground that 
the issue of the newspaper, or the book or other document, in respect of which the order was made, 
did not contain any seditious or other matter of such a nature as is referred to in sub-section (1) of 
section 9g-A, 

Section gg-C.—Every such application shall be heard and determined by a Special Bench of 
the High Court composed of three Judges. 

Section g9-D.—(1) On receipt of the application, the Special Bench shall, if it is not satisfied 
that the issue of the newspaper, or the book or other document, in respect of which the application 
has been made contained seditious or other matter of such a nature as ig referred to in sub-section 
(1) of section 99-A, set aside the order of forfeiture. 

We think it fairly clear from these sections that the ground on which an applica- 
tion can be made under section 99-B is the ground which, if established, would require 
the High Court to set aside the order under section gg-D. 

The appellant had moved the High Court at Allahabad under section 99-B to 
set aside the order of forfeiture of his books. It seems to have been contended in 
the High Court that the order of forfeiture should be set aside on the ground that the 
grounds of the Government’s opinion had not been stated. With regard to this 
contention, the High Court observed, 

“The requirement to state the ground is mandatory. A mere citation of words of the section 
will not do. But as has been held by a Special Bench of this Court in Bajjnath v. Emperor’, with which 
we respectfully agree, the High Court in view of the provisions of sectiongg-D of the Code of 
Criminal Procedure is precluded from considering any other point than the question whether in 
fact the document comes within the mischief of the offence charged ”’. 

In this view of the matter the High Court refused to set aside the order on account of 
the omission to state the grounds of the opinion. The High Court then proceeded to 
examine the books for itself and found that their contents were “ obnoxious and highly 
objectionable ’’ and dismissed the application observing that the appellant had 
“entirely failed to show that the books did not contain matters which promoted feelings of 
enity and hatred between different classes or which did not (sic) insult or attempt to insult the 
religion or religious beliefs of the Sikhs.” 
The present appeal arises out of this order of the High Court. 

The High Court was of the view that its duty under section g9-D was only to 
see “ whether in fact the document comes within the mischief of the offence charged. ”’ 
It thought that a document would be within the mischief of the offence charged 
if, in its own opinion, it contained matters the publication of which would be puni- 
shable under either section 124-A, or section 153-A or section 295-A of the Penal 
Code as mentioned in the order of forfeiture, irrespective of the Government’s opinion 
on the matter. Otherwise, it seems to us, the High Court could not uphold the 
‘order for the reason that in its view the books offended the Sikhs and the Sikh reli- 
gion in spite of the fact that there is nothing to show that the Government thought 
that the books had that effect. The same view appears to have beén taken in cer- 
tain other cases, namely, Prem: Khem Raj v. Chief Secretary?, N. Veerabrahmam v. State 
of Andhra Pradesh*, and Baba Khalil Ahmed v. State of U.P.4. Apparently, it was 
thought in these cases that the words “ if it is not satisfied that...... the book...... 
‘contained seditious or other matter of such a nature as is referred to in sub-section (1) 








1. ALR. 1955 All. 195. (Crl.) 703: A.LR. 1959 A.P. 572. 
a. ALR. 1951 Raj. 118. 4. ÀIR. 1960 Al. 715. 
3. (1959) 2 An. W.R. 269: (1959) M.L.J. 


I] _ HARNAM DAS v, STATE OF U. P, (Sarkar, J.) 115 


of section’ 99-A ” in section gg-D meant, not so satisfied for any reason whatsoever 
irrespective of the reasons on which the Government formed its opinion about it. We 
are unable accept this construction of section 99-D. 


_ The question is what do the words “ matter of such a nature as is referred to 
in sub-section (1) of section 99-A ” appearing in section 99-D mean? Do they mean 
any matter of that nature as the High Court thought? Or do they mean only 
those on which the order of forfeiture was based, that is, those which for the reasons 
stated by it, the Government thought were punishable under one or more of sections 
124-A, 153-A and 295-A of the Penal Code mentioned by it? It seems to us that 
the latter is the correct view and follows inevitably if sections 99-A, 99-B and 99-D 
are read together, as they must. 


Now section 99-D is concerned with setting aside an order. That order is 
one made under section g9-A. An order under that section can be made only when 
certain things have appeared to the Government and the Government has formed a 
certain opinion. ‘The section further requires the Government to state the grounds 
of its opinion. It is this order, that is, the order based on the grounds stated, which 
‘the party affected has been given by section gg-B the right to move the High Court 
to set aside. It would follow that all that section g9-B can require the party to 
do is to show that that order was improper. Whether that onder was proper or 
not would, of course, depend only on the merits of the grounds on which it was 
based ; whether another order to the same effect could have been made on other 
grounds is irrelevant, for that would not show the validity of the order actually made ; 
that order would be bad if the grounds on which it is made do not support it. Two 
orders, though both saying that a publication contains matter which offends the 
same section of the Penal Code cannot be the same or an identical order if the reasons 
why they are considered so to offend the section of the Penal Code concerned are 
different. Now section 99-B says that a person affected by the order may move 
the High Court to set it aside on the ground that the book “ did not contain any 
seditious or other matter of such a nature as is referred to in sub-section (1) of section 
99.” The matter mentioned here must, for the reasons stated, refer only to such 
matter on which for the grounds stated by it, the Government’s opinion has been 
based. 


We proceed now to section g9-D. It is concerned with the same order of for- 
feiture. An order contemplated by section 99-D is made on an application under 
section 99-B. ‘That order must therefore accept or reject the grounds on which 
the application under section 99-B was made. ‘These grounds, as we have seen, 
are confined to challenging the propriety of the grounds on which the Government’s 
opinion resulting in the order, was based. The words which we have earlier quoted 
from section 99-B occur substantially in the same from in section 99-D. The scope 
of the two sections is identical. The common words occurring in them must, there- 
fore, have the same meaning in both. They must hence, in section 99-D also mean 
such matters on which for the grounds stated by it the Government’s opinion was 
based. They cannot mean, as the High Court thought, any matter whatsoever, 
irrespective of the Government’s reasons for making the order, which in the High 
Court’s opinion would have justified it. : 


This view of the matter also explains why section 99-A requires the Govern- 
ment to state the grounds ofits opinion. The reason was to enable the High Court to 
set aside the order of forfeiture if it was not satisfied of the propriety of those grounds. 
If it were not s0, the grounds of the Goyernment’s opinion would serve no purpose 
at all. This would specially be so as section gg-G provides that an order of forfeiture 
cannot be called in question except in accordance with the provisions of section 
g9-B. If the order could be upheld, as the High Court seems to have thought, on 
grounds other than those on which the Government based its opinion, there would 
have been no need to provide that the grounds of the Government’s opinion should 
be stated ; such grounds would then have been wholly irrelevant in judging the 
validity of the order. ‘ 


The acceptance of the interpretation put by the High Court would lead to a 
result which, in our view, would be wholly anomalous. The order of forfeiture 
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with which section 99-D is concerned is indisputably an order under section 99-A. 
. Now, an order under the section is essentially an Order of the Government and of 
` no one else. ‘Take a case where the Government making the order states the grounds 
of its opinion on which the order is based. Suppose the Government says that the 
expression of view A in the book concerned offends the religious beliefs of community 
X. Now assume that in an application made to set it aside, the High Court was 
not satisfied that view A could offend community X but thought that another expres- 
sion of view in the same book which we will call B, offended thé religious beliefs of a 
different community, say community Y. If in such a case the High Court up held 
the order, which, if the view of the Court below is right, it could do, there would 
really be an order of forfeiture made by the High Court and not by the Govern- 
ment, because the Government in stating the grounds of its opinion had not, since 
it did not say so, ‘thought that view B could offend the religious beliefs of community 
Y. We think it impossible that the sections concerned contemplated such a result ; 
the Code nowhere provides for an order of forfeiture being made by the High Court. 
We are, therefore, of opinion that under section 99-D it is the duty of the High Court 
to set aside an order of forfeiture if it is not satisfied that the grounds on which the 
Government formed its opinion that the books contained matters the publication of 
which would be punishable under any one or more of section 124-A, 153-A or 
295~A of the Penal Code could justify that opinion. It is not its duty to do more and 
to find for itself whether the book contained any such matter whatsoever. 


What then is to happen when the Government did not state the grounds of its 
opinion? In such a case if the High Court upheld the order, it may be that it 
would have done so for reasons which the Government did not have in contempla- 
tion at all. Ifthe High Court did that, it would really have made an order of for- 
feiture itself and not upheld such an order made by the Government. ‘This, as 
already stated, the High Court has no power to do under section g9-D. It seems 
clear to us, therefore, that in such a case ihe High Court must set aside the order under 
section gg-D, for it cannot then be satisfied that the grounds given by the Govern- 
ment justified the order. You cannot be satisfied about a thing which you do not 
know. ‘This is the view that was taken in Arun Ranjan Ghose v. State of West Bengal}, 
and we are in complete agreement with it. The present is a case of this kind. We 
think that it was the duty of the High Court under section 99-D to set aside the order 
of forfeiture made in this case. 


We accordingly allow the appeal and set aside the Government’s order of for- 
feiture, dated goth July, 1953. The appellant will be entitled to a return of all 
books, documents and things seized under that order. 


Das Gupta, 7.—By a notification, dated goth July, 1953, the Uttar Pradesh 
Government acting under section 99-A of the Code of Criminal Procedure declared 
the books “ Sikh Mat Khandan, Part 1”? and “ Bhomika Nazam Sikh Mat Khandan ” 
which had been published by the appellant Harnam Das in April, 1953, forfeited 
to Government on the ground that these books contained matters the publication of 
which was punishable under section 153-A and section 295-A of the Indian Penal 
Code. The High Court held on an examination of the books that they clearly came 
within the mischief of section 153-A and section 295-A of the Indian Penal Code. 
Accordingly it held that the order of the State Government forfeiting the two books 
was eminently just and proper and in that view dismissed the application. 


One argument appears to have been raised that the order of forfeiture should be 
set aside as the notification by which the Government made the declaration of for- 
feiture did not state the grounds of the Government’s opinion as required by section 
99-A. The High Court rejected this argument being of opinion that in view of the 
provisions of section g9-D of the Code of Criminal Procedure the High Court was 
“ precluded from consideration of any other point than the question whether in fact 
the document comes within the mischeif of the offence charged. ” 





I. (1955) 59 G.W.N. 495. 
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It is quite clear that the Government notification did not state the grounds of 
the opinion formed by the Government that these documents contained matters 
the publication of which was punishable under section 153-A and section 295-A of 
the Indian Penal Code. The question raised before us is whether the High Court 
was right in rejecting the argument that the order of forfeiture should be set aside on 
_ the ground that grounds of the Government’s opinion were not stated in the Govern- 
ment notification as required by section 99-A. The view which prevailed with the 
learned Judges in fespect of this question was in accord with what had been held by 
the same High Court in an earlier case of Baijnath v. Emperor}, and by the Rajasthan 
High Court in Premi Khem Raj v. Chief Secretary®, ‘The same view has later on been 
taken by the Andhra Pradesh High Court in N. Veerabrahman v. State of Andhra 
Pradesh’, and by the Allahabad High Court in a later decision in Baba Khalil Ahmed v. 
State of U.P.4. A contrary view appears to have been taken by the Calcutta High 
Court in Arun Ranjan Ghose v. The State of West Bengal”. The material portion of 
section gg-A is in these words :— 


“Where any newspaper, Or book........ssssseesssasssosososreees or any document.....s...sssseessrese 
appears to the Government to contain any seditious matter or any matter which promotes or is intended 
to promote feelings of enmity or hatred between different classes of the citizens of India or which 1s 
deliberately and maliciously intended to outrage the religious feelings of any such class by insulting 
the religion or the religious belief of that class, tbat is to say, any matter the publication of which is 
punishable under section 124-A or section 153-A or section 295-A of the Indian Penal Code, the State 
Government may, by notification in the Official Gazette stating the grounds of its opinion, declare 
arene ous AT every copy of such book.................-to be forfeited to the Government.” 

It is clear therefore that before any Government makes a declaration forféiting 
a book under the provisions of this section it has first to be of opinion that the book 
does contain a matter the publication of which is punishable under section 124~A or 
section 153-A or section 295-A of the Indian Penal Code. Once it forms such an 
opinion the Government has the power to declare the book forfeited. The section 
requires that this must be done by a notification in the Official Gazette and in that 
notification the Government is required to state the grounds on which it formed 
the opinion. 

The Legislature however did not make such an order made by the Government 
immune from any attack. In section gg-B it has provided the means by which the 
aggrieved person may obtain relief against the order if in fact the Government was 
wrong in its opinion and the book did not contain a matter the publication of which 
is punishable under section 124~A, or section 153-A or section 295-A of the Indian 
Penal Code. Section 99-B runs thus :— 

“Any person having any interest in any newspaper, book or other document, in respect of which 
an order of forfeiture has been made under section 99-A, may, within two months from the date of 
such order apply to the High Court to set aside such order on the ground that the issue of the newspaper 
or the book or other document in respect of which the order was made did not contain any seditious 
or other matter of such a nature as is referred to in sub-section (1) of section g9-A.” 

Section gg-D provides that if after hearing the application the High Court is 
not satisfied that the issue of the document in question contains any seditious matter 
or any other matter referred to in section 99-A, that is to say, any matter the publica- 
tion of which is punishable under section 124-A or section 153-A or section 295-A of 
the Indian Penal Code the High Court shall set aside the order of forfeiture. The 
necessary, result of the provision also is that if the High Court is satisfied that the 
book in question contains matter the publication of which is punishable under 
section 124-A or section 153-A or section 295-A of the Indian Penal Code, the 
High Court will refuse to set aside the order of forfeiture. 

It has to be noticed that section 99-B in providing for relief to a person aggrieved 
by an order of forfeiture has limited the grounds on which relief can be applied for to 
one and one only, viz., that the issue of the newspaper, or the book or other docu- 
ment, in respect of which the order was made, does not contain any seditious matter 
or other matter of such a nature as is referred to in sub-section (1) of section 99-A. 


1. A.DLR. 1925 All 195. (Crl.) 703: ALR. 1959 A.P. 572. 
2. ALR. 1951 Raj. 113. 4. A.I.R. 1960 All. 715. 
3. (1959) 2 An. W.R. 269 : (1959) M.L.J. 5. (1955) 59 G.W.N. 495. 
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The appellant’s contention that the High Court should also examine the notifica- 
tion to find out whether the Government had stated the grounds ofits own opinion 
as required by section gg-A and set aside the order of forfeiture if it finds that this 
requirement has not been fulfilled seeks to add an additional ground on which an 
application can be made under section gg-B and relief can.be given by the High 
Court under section gg-D. The question is: Can that be done? It is well to 
recognise that just as a right of appeal is a creature of statute the right to apply for 
setting aside an order—which is really in the nature of an eiea equally a 
creature of statute and when the Legislature creates such a right by a statute it may 
at its option make the right unlimited or may limit it in any manner it likes. It is 
gettled law that no Court can add to or enlarge the grounds for appeal as laid down 
in -the statute creating the appeal. 


., The position is exactly the same when the statute creates a right to seek relief 
by way of application and no Court can add to the grounds on which relief can be 
sought if the statute creating the right to obtain relief is limited to one or more 
specified grounds. It is interesting to remember in this connection the right to 
apply for review granted by Order 47, rule 1, of the Code of Civil Procedure. After 
specifying some grounds on which a review can be applied for, the Legislature added 
a further ground in the words “ for any other sufficient reason”. The proper 
interpretation of these words “ for any other sufficient reason ” has engaged the 
anxious consideration of the Courts and in 1922 the Privy Council after a review of 
the numerous cases laid down the rule that “ for any other sufficient reason ” means 
a reason sufficient on grounds at least analogous to those specified immediately 
previously. Ifthe correct position had been that the Court might add to the ground 
for a review whenever it thought fit, all the discussion as regards the interpretation 
of “ for any other sufficient reason ” would have been meaningless and unnecessary. 


Indeed the positions in law that the Courts cannot add to the grounds o which 
the Legislature has limited the right of relief is so very clear and unassailable that the 
learned counsel for the appellant did not like to suggest that a ground can be added. 
‘To overcome this difficulty that the Courts cannot add to the grounds of relief speci- 
fied in section 99-B and section 99-D, an ingenious argument has been put forward 
that in order that the High Court can give proper relief on the very ground mentioned 
in section 99-B and section gg-D it is essential that the Government’s order should 
state the grounds of its opinion. The steps of the argument may be shortly stated 
thus :—The Government has formed an opinion. The High Court has to see that 
that opinion is correct. In order to do this the High Court must know what weighed 
with the Government in coming to its opinion. Therefore, without the grounds of 
the Government’s opinion the High Court cannot be satisfied within the meaning of 
section 99-D that the issue of the newspaper contained the matter complained of. 


The fallacy of this syllogistic process is in the unsoundness of the premises that 
in order to determine whether the Government’s opinion is correct or not the High 
Gourt must know what weighed with the Government. When the application is 
heard by the High Court and it has to come to a conclusion whether it is or it is not 
satisfied that the issue of the newspaper, or the book or other document does contain 
a matter mentioned in section 99-A, the one and only way of coming to a conclu- 
sion appears to me to be to read the newspaper, or the book or other docu- 
ment, Arguments of counsel might be of assistance ; if the Government has stated 
its grounds for coming to its opinion, that would also help ; but the ultimate respon- 
sibility of deciding whether or not to be satisfied that the issue of newspaper con- 
tains matters as mentioned in section g9-A can only be discharged by the High Court 
by reading the document in question. 


It has been suggested that when section g9-B and section 99-D uses the words 
“any seditious or other matter of such a nature as is referred to in sub-section (1) 
of section 99-A ”, they mean only those matters on which the Government based 
the order of forfeiture ; so it is urged, unless the Government stated the ground 
ofits opinion, it will be impossible for the Court to decide the question under 
section 99-D. 

I confess I do not think it reasonably possible to conceive of a case, where 
an order under section 99-A will not mention the particular matter referred to 
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in section 99-A (1). The mention of the particular matter out of the several mat 
ters referred to in section 99-A which in its opinion is contained in the document 
does not however involve the statement of reasons for forming the opinion. Sup+ 
pose a Government states that in its opinion the document contains seditious’ mat- 
ters. It does not cease to be a complete statement on this point merely because the 
reasons for forming the opinion are not also stated. The formation of the opinion 
that one or more of the matters referred to in the section are contained in a docu- 
ment and the statement that such an opinion has been formed are quite distinct 
from the statement of the reasons for forming the opinion. It appears to me clear 
that where, as in the present case the Government order contains a statement of 
the particular matter or matters out of the several matters, referred to in section 
99-A, viz., any seditious matter or any matter which promotes or is intended tg 
promote feelings of enmity or hatred between different classes of the-citizens of 
India or which is deliberately and maliciously intended to outrage the religious 
feelings of any such class by insulting the religion or the religious beliefs of that class, 
that is to say, any matter the publication of which is punishable under section 124-A 
or section 153-A or section 295-A of the Indian Pena] Code ”’ which in its opinion 
the document contains, no difficulty can possibly arise from the fact that the Court 
has not got before it Government’s grounds for forming such opinion. l 


But, asks the appellant, why was it necessary then for the Legislature to require 
in section 99-A that the Government should state the grounds of its opinion when 
notifying the order of forfeiture? ‘The real reason, it is urged, was to enable the 
High Court to set aside the order of forfeiture if it was not satisfied of the propriety 
of those grounds, and necessarily also when no grounds were stated. If that were 
correct, it was reasonable to expect the Legislature to make the necessary provision 
in section 99-B that an order could be challenged on the ground that the grounds 
of the opinion were not stated, and consequential provisions in section gg-D. I 
can see no justification for reading into these sections—section 99-A and section 
g9-D—words which are not there, in an attempt to understand why section 99-A 
contains such a requirement for statement of grounds of the opinion. There can 
be no doubt that this is a very salutary provision that Government should record 
the grounds of its opinion. Such a provision diminishes the risk of Government 
making an arbitrary order of forfeiture. It was therefore a question of legislative 
policy for the Legislature to require that the Government should state its opinion. 
To say that there could have been no reason for including such a requirement in 
section gg-A unless the Legislature intended the High Court to interfere if grounds 
of the opinion were not stated, is in my opinion, wholly unjustified. 


It seems clear to me that the duty cast by section g9-D on the Judges of the 
High Court is not to see whether in a particular case the grounds stated by the 
Government for forming its opinion are correct, but to see whether the opinion 
formed was correct. To perform this duty the one and the only way is the examine 
‘the document which in the Government’s opinion contains the matter complained 


of. 


The argument that the High Court is not in a position to perform this duty 
under section 99-D satisfactorily in the absence of a statement by the Government 
of the grounds of its opinion appears to me therefore wholly unsound. 


In this very case, the learned Judges of the High Court of Allahabad felt no 
difficulty in coming to a conclusion on the question before them even though the 
Government had not stated the grounds of its opinion. I fail to see any justification - 
or imagining difficulties where there are none. l 


I have therefore come to the conclusion that the High Court was right in 
rejecting the argument that the order of forfeiture should be set aside on the ground 
that the notification did not state Government's grounds for forming the opinion, 

The appeal should therefore be dismissed. l 


ORDER .—In view of the opinion of the majority, this appeal will be allowed and 
the order of the High Court, set aside. The appellant will be entitled to the return 
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of all the books, documents and other things seized from him under the order now 
set aside. He will also be entitled to the refund of expenses and costs that he had to 
pay under the order of the High Court. 


V.S, — Appeal allowed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 

PrEsENT :—P. B. GAJENDRAGADKAR, A. K. SARKAR, K. C. Das Gupta, 
N. RAJAGOPALA AYYANGAR AND J. R. MuDsorKaR, JJ. s 
Hota Venkata Surya Sivarama Sastry and another .» Appellants* 

U. 

The State of Andhra Pradesh .. Respondent. 


Madras Estates (Abolition and Conversion into Ryotwari) Act Soman b 1948), sections 1 (3) and 1 R 
— Notification taking over the ‘estate’—Estate containing portions (in ee ly exe area) (Scheduled Area 
to which the Act does not extend—Subsequent notification in respect of those portions after the Act was extended to 
those portions by Madras Regulation, IV of 1951--Validity of the Notifications—Notifying portions of an ‘Estate’ 
—Opposed to the scheme of the Act. 

Attributing a crucial value to the policy and purpose underlying the legistation, viz., a reform 
of land tenures, and landholding by the elimination of intermediaries to treat any land held on 
the tenures specified and within the territorial operation of the Act as falling within the category of 
‘estate’ liable to be taken over and vested in Government, if the Abolition Act as enacted does not 
extend to the entirety of an ‘ estate ’ as defined in the Estates Land Act but only to a portion thereof, 
that portion of the ‘ estate ’ which is within the operation of the Act is an ‘ estate ’ within the meaning 
of the Abolition Act liable to be taken over by the Government. Therefore the first notification, 
dated 15th August, 1950, apart from its being binding and not open to challenge in these proceedings 
is valid and effective to vest the portion (to which it related), in the State Government. The impugned 
notification, dated 14th January, 1953, far from being invalid was necessary to be issued in order to 
enable the Government to take over the entirety of the estate. 


The Abolition Act does not contemplate or make provision for the taking over of particular 
portions only of ‘ estate. ’ 

Appeal by Special Leave from the Judgments and Orders, dated the 28th 
January, 1958, of the Andhra Pradesh High Court, in Writ Appeals Nos. 149 and 
150 of 1957. 


A. V. Viswanatha Sastri, Senior Advocate (T. Satyanarayana, Advocate, with 
him), for Appellants. 


A. Ranganatham Chetiy, S. V. P. Venkatappayya Sasiri and T. M. Sen, Advocates, 
for Respondent. 


The Judgment of the Court was delivered by 
Rajagopala Ayyangar, J.—These two appeals are by Special Leave of this Court 
and arise out of orders of the High Court of Andhra Pradesh dismissing two writ 
petitions filed before it by the respective appellants in the two appeals. 
On 14th January, 1953, the Government of Madras issued a notification reading, 
to quote only the material words, 
“in exercise of the powers conferred by section 1 (4) of the Madras Estates (Abolition and 


Conversion into Ryonwani Act, 1948 (Madras Act XXVI of 1948), read with section 2 of the 
Madras Scheduled Areas Estates (Abolition and Conversion into Ryotwari) Regulation, 1951 : 


The Governor of Madras hereby appoints the 4th of February, 1953, as the date on which the 
rovisions of the said Act . . .. . . ee ew ew we come into force in the Estates 
the Scheduled Areas of the West Godavari District which are specified in the schedule below :— 

and the schedule set out inter alia: 
“i, Agency Area of Gangole ‘A’ Estate, consisting of ......cccssscocscecenecececscecnscececececens 
Bic, aan a RAS S S i ee 
g. Agency Area of Gangole ‘CQ’ Estate, consisting of...........ccscecesesececcescscececs Peres ue 
It is the legality of this notification that is impugned by the two appellants who are 
the proprietors ed wget! of Gangole ‘A’ and Gangole ‘Q?’ estates. The two 
writ petitions by the appellants which were numbered respectively 28 and 29 of 
_ 1953 were dismissed by the learned Single Judge of the Andhra Pradesh High Court 
and appeals under the Letters Patent filed against this common judgment were also 
dismissed by the learned Judges of that Court. An application for the grant of a 
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certificate was also dismissed but this Court having granted Special Leave to the 
appellants, the matter is now before ùs. 


_ ‘The Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, to 
which we shall refer as the Abolition Act, was a piece of legislation of the State 
enacted to effect reform in land tenures and landholding by the elimination of inter- 
mediaries. In line with similar legislation in the rest of the country, the interests 
of intermediaries—of three categories—the estates of Zamindars, of Under-tenure- 
holders and of Inamdars were enabled to be vested in Government on the publica- 
tion of a notification to that effect, compensation being provided for such taking 
over. The entire | difficulties in the case of the Gangole ‘ A’ and ‘ C?’ estates 
which were admittedly Zamindaris arise out of the fact that a small portion of each 
of them is situated in what is known as the Godavari Agency tract. This Agency 
area was originally included as part of the Scheduled District of the Madras Presi- 
dency under the Scheduled Districts Act XIV of 1874. 


When the Godavari Agency was governed by the Scheduled Districts Act, 1874, 
the Madras Legislature enacted the Madras Estates Land Act (I of 1908) which 
was in force from ist July, 1908. This enactment regulated the rights of, inter alia, 
the ee of zamindari estates and the ryots and tenants who cultivated the 
lands included in the estates. Though, some argument was raised in the High © 
‘Court, disputing the operation of the Estates Land Act to the Godavari Agency 
tracts, it has not been repeated before us. That Act on its terms applied to the 
entire Presidency of Madras and in view of a catena of decisions of the Madras High 
Court starting from the judgment of Muttuswami Iyer, J. in Chakrapani v. 
Varahalamma', on the construction of section 4 of the Scheduled Districts Act XIV 
of 1874, the contention was hardly tenable and was therefore properly abandoned. 
The position therefore was that the entirety of the lands and villages forming 
Gangole ‘A’ and ‘C’ estates were governed by the Madras Estates Land Act, 1908, 
and were “estates” within the meaning of that enactment. In this situation, the 
Government of India Act, 1935, came into force on 1st April, 1937. Under its 
provisions the Godavari Agency was included in the territory classified as ‘‘ Partially 
excluded areas ” under section g1 of the Act. The laws applicable to the “ Partially 
excluded areas ” and their administration was governed by section 92 which enacted: 


“o2 (1) The executive authority ofa Province extends to excluded and partially excluded areas 
therein, but, notwithstanding anything in this Act, no Act of the Federal Legislature or of the Provincial 
Legislature, shall apply to an iada area or a partially excluded area, unless the Governor by 
public notification so diren, and the Governor in giving such direction with respect to any Act 
may direct that the Act shall in its application to the area, or to any specified part thereof, have effect 
subject to such exceptions or modifications as he thinks fit. 

(2) The Governor may make regulations for the peace and good Government of any area in a 
Province which is for the time being an excluded area, or a partially excluded area, and any regula- 
tions so made may repeal or amend any Act of the Federal Legislature or of the Provincial Legislature, 
or any existing Indian law, which is for the time being applicable to the area in question. 


Regulations made under this sub-section shall be submitted forthwith to the Governor-General 
and until assented to by him in his discretion shall have no effect, and the provisions of this Part of this 
Act with respect to the power of His Majesty to disallow Acts shall apply in relation to any such regula- 
tions assented to by the Governor-General as they apply in relation to Acts of a Provincial Legislature 
assented by him. 

(3) The Governor shall, as respects any area in a Province which is for the time being an 
Sda area, exercise his functions in his discretion.” 

We shall be pointing out a little later, the inter-connection between the Estates 
Land Act, 1908 and the Abolition Act, but for the present narrative it is sufficient 
to state that when the Abolition Act was enacted in 1948, it could not of its own 
force, apply to the ‘ Partially excluded areas’ and no action as contemplated by 
section 92 of the Government of India Act, 1935, was taken to render that Act appli- 
cable to that area. The result was that only a part of Gangole ‘A’ and ‘ Q’ were 
within the operation of the Abolition Act, while there were portions of each of the 
estates which were outside its purview and operation. 
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This legal situation was however not noticed and under the wrong impression 
that the Abolition Act was in operation in the Godavari Agency also, the Govern- 
ment of Madras issued on 15th August, 1950, a notification under section 1 (4) of 
the Abolition Act by which, among other estates, the entirety of Gangole estate 
‘A’ and Gangole estate ‘C’ were purported to be taken over, and specifying 
7th September, 1950, as the date on which the vesting was to take place. Before 
the latter date, however, the error was noticed and in consequence another notifica- 
tion was issued on the 5th September, by which the villages apd hamlets lying in 
the “ partially excluded areas” of Gangole estate ‘A’ and Gangole estate ‘C’ 
were excluded from the scope of the notification , dated 15th August, 1950. There- 
after the question of the extension of the Abolition Act to the “ partially excluded. 
areas ” was taken on hand. By that date, it would be seen, the Constitution had 
come into force and the law applicable to areas like the Godavari Agency was 
provided for by Article 244 read with the Schedule V to the Constitution. Article 
244. (1) enacted : 

“ The provisions of the Fifth Schedule shall apply to the administration and control of the Sche- 
duled Areas and Scheduled Tribes in any State other than the State of Assam. ” 

As regards the law applicable to the Scheduled Areas, the relevant provision is 
that contained in paragraph 5 of that Schedule of which the material portions 
are : 

5. Law applicable to Scheduled Areas.—(1) Notwithstanding anything in this Constitution, the 
Governor may by public notification direct that any particular Act of Parliament or of the 
Legislature of the State shall not apply to a Scheduled Area or any part thereof in the State 
or shall apply to a Scheduled Area or any part thereof in the State subject to such exceptions and 


modifications as he may specify in the notification and any direction given under this sub-paragraph 
may be given so as to have retrospective effect. 


(2) The Governor may make regulations for the peace and good Government of any area in 
a State which is for the time being a Scheduled Area. 


(3) In making any such regulation as is referred to in sub-paragraph (2) of this paragraph, 
the Governor may repeal or amend any Act of Parliament or of the Legislature of the State or any 
existing law which is for the time being applicable to the area in question. ’ 

In exercise of the power under paragraph 5 (2) of the Fifth Schedule, Madras 
Regulation IV of 1951 was passed on 8th September, 1951. The territorial extent 
of its operation extended to certain areas specified in the Schedule, which included 
the areas in the Godavari district in which the two Gangole estates were situate and 
by its operative provisions the Abolition Act together with the amendments effected 
to it, were made applicable to these areas with retrospective effect from 1gth April, 
1949. ‘The Abolition Act having thus been extended to that part of the Gangole 
‘A’ and Gangole ° C’ estates which lay within “ the Schedule area ” the Govern- 
ment of Madras issued the impugned notification vesting those portions of the estate 
to which the Act was extended by Regulation IV of 1951. As stated earlier, it is 
the validity of this last notification and the vesting effected thereunder of those 
portions of Gangole ‘A’ and Gangole ‘ C’ which lay within the Scheduled area 
that is alone challenged in the appeals before us. 
The notification was impugned on several grounds, all of which were rejected 
a the High Court. Several of them have been put forward before, us, though not 
of them with equal emphasis. Before however adverting to them it might be 
convenient to set out the relevant statutory provisions which bear upon the points 
urged. The Long Title of the Abolition Act states: 


Whereas it is expedient to provide for the repeal of the Permanent Settlement, the acquisition 
of the rights of land-holders not permanently settled and certain other estates in the Province of Madras 
c It is hereby enacted as follows : ” l a 
Section 1 (3) defining the extent of its application runs: 


“It applies to all estates as defined in section 3, clause (2), of the Madras Estates Land Act, 1908, 


except inam villag es which became estates by virtue of the Madras Estates Land (Third Amend- 
ment) Act, 1936.” 7 
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Section 2 which is the definition section provides by sub-section (1) : 

(1) All Te defined in the Estates Land Act shall have the same respective meaning 
as in that Act with the modifications, if any made by this Act. ” 
and sub-section (3) provides : 


“ (3) ‘ estate ’ means a zamindari or an under-teunure or an inam estate.” 

ren ae (4) of this section defines ‘ Estates Land Act’ to mean the Madras Estates Land 
1908.” ° i 
Heaving regard to these provisions it is necessary to refer to the terms of the 

Estates Land Act to which one is directed by section 1 (2) of the Abolition Act. 
Section 3 (2) of the Estates Land Act defines “ an estate ” as meaning ; 

“g (2) (a) any permanently-settled estate or temporarily settled zamindari, 

(6) any portion of such permanently settled estate or temporarily-settled zamindari which 
is separately registered in the office of the Collector ; 


()is: ease E E amamdasateree nae 


E E A A A T i 


We shall now proceed to deal with the several points raised, though except 
one all the others do not merit any serious consideration and have been properly 
rejected by the High Court. The first point urged was that the Polavaram zamin- 
dari—the parent estate from which the Gangole estate was, by successive sub- 
divisions, separated—was not “‘ a permanently-settled estate’ because the Perma- 
nent-Settlement Regulation XXV of 1802 was excluded from its application to 
Scheduled districts by the Laws Local Extent Act, 1874. In our opinion, the 
High Court has rightly rejected this contention, because even if the Permanent- 
` Settlement Regulation did not apply, there could be no dispute that the Polavaram 
zamindari was “a permanently-settled estate’’, because its peishcush was fixed 
and from the kabuliyat which was executed by the proprietor it is clear that it con- 
forms to the pattern of the sanads and kabuliyats issued under the Madras Permanent- 
Settlement Regulation (XXV of 1802). 


Though before the High Court it was urged that on the issue of the notification 
on August 15, 1950, under section 1 (4) of the Abolition Act the power of the State 
Government was exhausted and that they were thereafter incompetent to issue any 
further notificatioh under the same Act, this contention which entirely lacks 
substance was not seriously urged. 


It was next contended that Regulation IV of 1951 was invalid as having out- 
stepped the limits of the legislation permitted by paragraphs 5 (1) and (2) of the 
Fifth Schedule to the Constitution. It was said that if the Governor desired to 
enact a law with retrospective effect 1t must be a law fashioned by himself, but that 
if he applied to the Scheduled areas a law already in force in the State, he could 
not do so with retrospective effect. Reduced to simple terms, the contention 
merely amounts to this that the Governor should have repeated in this Regulation 
the terms of the Abolition Act but that if he referred merely to the title of the Act 
he could not give retrospective effect to its provisions over the area to which it was 
being applied. It is obvious that this contention was correctly negatived by the 
High Court. 


We shall now proceed to deal with the only point put forward by Mr. 
Viswanatha Sastri which, we have said, merits serious consideration, though it 
must be said that it was not presented in the same form before the learned Judges 
of the High Court of Andhra Pradesh. The argument was as follows ; The Madras 
Estates Land Act of 1g08, admittedly applied to the entire estate of Gangole-— 
including that portion of the estate which was in the Scheduled area which, in the 
phraseology employed by the Government of India Act, was “a partially excluded 
area.” Gangole ‘A’, Gangole ‘B’ and Gangole ‘C’ had been subdivided and 
had been separately registered. Each one of them was therefore a unit—each one 
was itslf “ an estate ” within section 3 (2) (b) of the Estates Land Act, 1908, being 
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“a portion of a permanently-settled estate....... ,.. which is separately regis- 
tered in the office of the Collector.” The Abolition Act contemplates the taking 
over of “ estates ” as a unit and not in parts. The entire scheme of the Abolition 
Act is based upon this principle which would be upset ifit were held that the Govern- 
ment in issuing notifications under section 1 (4) of the Abolition Act could take 
over portions merely of such units. When a notification is issued under section 
1 (4) its legal consequences are set out in section 3 which reads : 


“ With effect on and from the notified date and save as otherwise expres#ly provided in this Act 
(the saving does not cover anything material for the present purpose)— 


@aeotee nee Pea SSGasFSSeaSsSSSACCSESCHCHeHReeres ees esoceastueseseeesteneoneocseeeseeeaseesaaseanena 


them, free ofall encumbrances.. . s s s s «© «© © « ; 
The provisions of the Act determining the amount of compensation are related to 
the sum payable in respect of the entirety of the estate, for sections 24 and 25 enact : 


“94. The compensation payable in respect of an estate shall be determined in accordance with 
the following provisions. ” 


“25. The compensation shall be determined for the estate as a whole, and not separately for 
each of the interests therein. ” 
The mode of computation of the compensation amount for which provision is made 
in sections 27 to 30 all proceed on the basis that it is the entire estate that is taken 
over and not a portion merely of the estate. All these, taken together, would point 
to the scheme of the Act contemplating the entire estate being taken over. On 
that scheme he urged that it would not be possible to work out the compensation 
payable for separate portions of an estate, for instance for one village out of the 
several which might be comprised in an estate. The claims by the proprietor 
against the Government for compensation, as well as the determination of disputes 
inter se between claimants to the compensation amount, he pointed out, all pro- 
ceed on the basis that the entire estate as a unit was taken over by notification under 
section 1 (4). 


On these premises Mr. Viswanatha Sastri submitted that what the Govern- 
ment had done in the present case was to deal with the two estates of Gangole ‘ A ° 
and Gangole ‘ GQ’ each of which was a unit, as if each one of them were really two 
estates—one that which lay in the Agency tract, and the other outside that area— 
and had issued notifications in respect of these units piece-meal which was not 
contemplated and therefore not permitted under the Abolition Act. He further 
pointed out that if the original notification dated August 15, 1950, stood without the 
“ de-notification ” effected by the notification dated September 5, 1950, there might 
be a valid vesting by reason of the retrospective operation of Regulation IV of 1951. 
Similarly if the impugned notification of 1953, had included not merely that portion 
of the estate of Gangole ‘A’ and Gangole * Q’ which were within the Scheduled 
areas but the entirety of the two estates, that notification would not have been open 
to challenge. But the point urged was that it was only by the combined operation 
of (1) the notification dated August 15, 1950, as modified by that dated September 5, 
1950 and (2) the notification dated January 14, 1953, that the entirety of the two 
“estates? was taken over and that this rendered the second notification invalid 
because it had taken over only a oe of the estate. Learned counsel, no doubt, 
conceded that the taking over of those portions of Gangole ‘A’ and Gangole ‘ C?’ 
which were within the operation of the Abolition Act before its extension to the 
Scheduled areas not having been challenged, he would not be entitled to any relief 
in respect of the portion of the estate covered by the first notification, but his argu- 
ment was that that would not preclude him from disputing the validity of the last 
notification vesting those portions of the two estates which were within the Scheduled 
areas in the State.- 


We shall now proceed to consider the tenability of these submissions. We 
-might premise the discussion by observing that learned counsel is right in his sub- 
‘mission that the ‘Abolition Act does not contemplate or make provision for the 
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taking over of particular portions only of estates and that if the State Government 
having power to take over the entirety of an estate chose, however, to exclude 
certain portions of it from the operation of a vesting notification and took over only 
defined portions of an estate, this could be open to serious challenge on the ground 
that it was not contemplated by the scheme of the enactment. But the acceptance 
of this principle does not, in our opinion, compel us to answer the question, pro- 
pounded by the learned counsel for the appellants in his favour. 


To start with,it might be pointed out that it looks somewhat anomalous that 
learned counsel who strongly urges that the scheme of the Act contemplates the 
taking ove: only of the entirety of an estate and not of a portion thereof, should 
resist a taking over which, if effective, would result in the entire estate vesting in 
the Government and the compensation being determined according to the rules 
laid down by the Act, whereas it is the invalidation of the impugned notification 
that would result in a partial or piece-meal taking over, to the disadventage of the 
porprietors to which learned Counsel very properly drew our attention. 


As already pointed out learned counsel’s submission was that not merely 
the notification dated January 14, 1953, but also the earlier one dated August 15, 
1950 (as modified by the one dated September 5, 1950) was invalid as providing 
for vesting of parts only of an “ estate ” and not of it as a unit. It would also follow 
that if the first notification dated August 15, 1950 was valid, the impugned notifica- 
tion which by its operation effected the vesting of the entirety of the estate in the 
State could not be open to challenge as violating the principle invoked by learned 
counsel. 


We are necessarily therefore driven to consider the validity of the first notifica- 
tion dated August 15, 1950 in dealing with the validity of the impugned notification 
of January 14, 1953. In considering this matter it is necessary to recall some of 
the provisions of the Abolition Act. Section 2 (3) defines “an estate”? as meaning 
inter alia a “‘ zamindari estate ”. No doubt, as stated already, where the Abolition 
Act operates over the whole of “‘a zamindari estate ”, it does not contemplate 
the Government taking over a portion only of such “estate ”. But in saying 
this it should not be assumed that if in respect of a single estate two notifications. 
were issued, say on the same date which together vested the entirety of the “ estate °” 
in the State under section 3, either notification or both together would be invalid 
or ineffective. The reason for this must obviously be that the intention of the 
Government was to take over the entire estate—though it was being given effect 
to by the issue of two notifications. That would not obviously be the same thing 
as the Government having the liberty to pick and choose certain of the villages 
or certain portions of an estate leaving out others: Ifthe Abolition Act as enacted 
does not extend to the entirety of an “‘ estate’? as defined in the Estates Land Act 
but only to a portion thereof, the question would be whether that portion of “ the 
estate ” which is within the operation of the Act is “‘ an estate ” within the meaning 
of the Act or not.” On this matter theré are two views possible: (1) that having 
regard to the Abolition Act referring to and as it were incorporating the provisions 
of the Madras Estates Land Act, the ‘“‘ estates ° to which the Abolition Act could 
apply are only those which being “‘ Estates”? within the Estates Land Act, are 

wholly within the operations of the Abolition Act. In other words, even if a 
few acres of an “‘ estate ” as defined in the Estates Land Act were outside the opera- 
tion of the Abolition Act, it would not be an “‘ estate ” which could be taken over. 
(2) The other view attributing a crucial value to the policy and purpose underlying 
the legislation, viz., a reform of land tenures and landholding by the elimination of 
intermediaries to treat any land held on the tenures specified and within the terri- 
torial operation of the Act as falling within the category of “estates” liable to be 
taken over and vested in Government. We consider that the latter view is to be 
preferred as being in accord with the intention of the law and as subserving its 
purposes. _In this connection it cannot be overlooked that the entire argument of 
learned counsel is built up on the _ definitions of an “estate ™-in section 2 of the 
Abolition Act (read with section r (3) of that Act), and that the definitions’ con- 
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tained there could be applied on the terms of the opening words of that section 
only “‘ unless there is anything repugnant in the subject or context.” The position 
could possibly be better explained in these terms: Assume that Regulation IV of 
1951 was not enacted. Could the State Government take over that portion of the 
“estate” which was within the operation of the Abolition Act or does the definition of 
“an estate” and the reference in section 1 (3) to sestion 3 (2) of the Madras Estates 
Land Act of 1908 preclude the State from taking over that portion because the 
Act does not extend to the entirety of the “estate”? It appears to us that this 
question is capable of being answered only in one way, viz., that the definition of 
“an estate ” in the Abolition Act must be limited to that portion of an “ estate ” 
which is within the operation of the Act. Any other construction would mean 
, that if that Act did not apply to a few square yards in an estate, it ceases to be an 
“estate ” governed by the Act, which, in our opinion, would be plainly contrary 
to the intention of the enactment as gathered from its preamble and operative 
provisions. Let us suppose that instead of the problem created by a portion of 
the estate being in a Scheduled area and therefore though within the State outside 
the normal legislative power of the State Legislature, a permanently settled estate 
by reason of" say the State’s Reorganisation, fell both within the territory of 
the Madras and the Andhra States, with the result that the taking over under the 
Abolition Act could be operative only in regard to that portion within the State of 
Madras. Could it then be contended that the portion of the estate within the 
State of Madras did not fall within the definition of an estate and'so ‘could not be 
taken over by notification under section 1 (4) of the Act? Indeed, the answer of 
the learned counsel for the appellants to such a question was that it could be 
taken over but for the reason that in such a case the portions outside the State 
territory could not be an “estate”? within the Madras Estates Land Act. at all 
and that in consequence the inter-relation between the unit constituting the estate 
under the Estates Land Act and the concept of an “ estate? under the Abolition 
Act was not disrupted. But, this, however, hardly suffices as a complete answer, 
for even after a portion of the “‘ estate ?” becoming situated in a State other than 
Madras the State might still be governed by the ‘‘ Madras Estates Land Act”, 
though applied as the law of the new State. What is relevant in the illustration 
is that along with the concept of the unit constituting the “estate”? being taken - 
over, there is also underlying it, another principle, viz., that it is sufficient if the 
entirety of the estate over which the State Legislature has competence is taken 
over. In such a taking over the difficulty suggested by learned counsel in working 
out the scheme of the Act, would not arise because the portion taken over will 
constitute the estate and the compensation for that unit will be worked out on 
the basis laid down in section 24 and those following. The other portions of the 
estate which are beyond the territorial operation of the enactment would continue 
to remain unaffected, so that the State Government could not be in a position to 
take them over. 


We accordingly consider that the first notification dated August 15, 1950, 
apart from its being binding and not open to challenge in these proceedings ie 
the appellants, is valid and effective in law to vest the portion to which it related 
in the State Government. We then have Regulation IV of 1951 which brought 
the other portion of the estate to which the Abolition Act did not originally extend 
within the operation of that enactment. If, after this change in the law, the Govern- 
ment did not take over the rest of the estate, it would be open to the objection that 
the State Government had artificially split up the estate into two parts and had 
taken over or rather retained in its possession one part, and that notwithstanding 
that the Act posited the unit constituting an estate being taken over, had departed 
from that principle. The impugned notification therefore far from being invalid, 
was necessary to be issued in order to satisfy the very principle which learned counsel 
for the appellants submits—ads the one underlying the scheme of the Abolition Act, 


We therefore hold that the challenge to the validity of the impugned notifica- 
tion dated January 14, 1953, should be repelled. We have thus reached the same 
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conclusion as the learned Judges of the High Court, though by a different line 
of reasoning. 
The appeals fail and are dismissed with costs—one set. 
V.S. —— Appeals dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—P. B. GAJENDRAGADKAR, K. N. Wanomoo anb K. CG, Das 
Gupta, JJ. 


The Printers (Mysore) Private, Ltd. .. Appellant" 
v. i 
Pothan Joseph .. Respondent. 


Arbitration Act (X of 1940), section 34—Discrstion of Court to order stay of suit and refer to arbitra- 
tion under arbitration agreement—Nature of —Appsllate Couri—-If and when can interfere with the exercise of 
discretion. 

The power under section 34 of the Arbitration Act to stay legal proceedings is discretionary 
and so a party to an arbitration agreement against whom legal proceedings have been commenced 
cannot by relying on the arbitration agreement claim the stay of legal proceedings instituted m 
Court as a matter ofright. It is, however, clear that the discretion ves in the Court must be 
propa y and judicially exercised. Ordinarily where a dispute between the parties has by agreement 

etween them to be referred to the decision of a domestic tribunal the Court would direct the parties 
to go before the tribunal of their choice and stay the legal proceedings instituted before it by one 
of them. As in other matters of judicial discretion, so in the case of the discretion conferred on the 
Court by section 34 it would be difficult, and it is indeed inexpedient, to lay down any inflexible 
rules which should govern the exercise of the said discretion. The discretion must be exercised 
according to common sense and according to justice. 


The Court should not refuse stay merely because one of the parties to the arbitration is unwilling 
to go before an arbitrator, or on the ground that the relations between the parties have been embit- 
tered or that the proceedings before the arbitrator may cause unnecessary delay as a result of the 
said relations. It may not always be reasonable or proper to refuse to stay legal proceedings merely 
because some questions of law would arise in resolving the dispute between the parties. On the 
other hand, if fraud or dishonesty is alleged against a party it may be open to the party whose character 
is impeached to claim that it should be given an opportunity to vindicate its character in an open 
trial before the Court rather than before the domestic tribunal, and in a proper case the Court may 
consider that fact as relevant for deciding whether stay should be granted or not. If there has been 
a long delay in making an application for stay and the saiddelay may reasonably be attributed to 
the fact that the parties may have abandoned the arbitration agreement the Court may consider 
the delay as a relevant fact in deciding whether stay should be granted or not. Similarly if complicated 
questions of law or constitutional issues arise in the decision of the dispute and the Court is satisfied 
that it would be inexpedient to leave the decision of such complex issues to the arbitrator, it may, 
in a proper case, refuse to grant stay on that ground ; indeed, in such cases the arbitrator can and 
may state a special case for the opinion of the Court under section 1g (6) of the Arbitration Act. 

Where the discretion vested in the Court under section 34 has been exercised by the trial Court 
the appellate Court should be slow to interefere with the exercise of the said discretion. ‘The appel- 
late Court would normally not be justified in interfering with the exercise of discretion under appeal 
solely on the ground that if it had considered the matter at the trial stage it would have come to a con- 
trary conclusion. If the discretion has been exercised by the trial Court reasonably and in a judi- 
cial manner the fact that the appellate Court would have taken a different view may not Justify 
‘interference with the trial Court’s exercise of discretion. 

In an appeal by Special Leave under Article 136 of the Constitution the Supreme Court can 
justly interfere with the concurrent exercise of the discretion by the Courts below only if the exercise 
of discretion is patently and marifestly unreasonable, capricious or perverse and that it may defeat 
the ends of justice, although if the Supreme Court were trying the application under section 34 
it might have come to a different conclusion or may have hesitated to con it if it had been dealing 
-with the matter as a Court of first appeal. 


Era by Special Leave from the Judgment and Order, dated 21st Septembers 
1959, of the Mysore High Court, Bangalore, in Mis. Appeal No. 68 of 1959. 
Purshottam Trikamdas, Senior Advocate (S. N. Andley, F. B. Dadachanji, 
Rameshwar Nath and P. L. Vohra, Advocates of Mis. Rajender Narain & Co. with him) 
for Appellant. 
K. R. Karanth and Naunit Lal, Advocate for Respondent. 


* C.A. No. 107 of 1960. 27th April, 1960. ` 
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The Judgment of the Court was delivered by 


Gajendragadkar, 7.—The respondent Pothan Joseph who was working as the 
Editor of the Deccan Herald owned and published by the appellant ‘“The Printers. 
(Mysore) Private, Ltd., in Bangalore” has filed a suit against the Iaa on two 
contracts executed between the parties on 1st April, 1948 and February 20, 1953, 
respectively, and has claimed accounts of the working of the Deccan Herald news- 
paper from rst April, 1948 to 31st March, 1958, as well as payment of the amount. 
that may be found due to him from the appellant under the provisions of clauses 2 (d) 
and 1 (d) of the said contracts. The services of the respondent were terminated by 
the appellant by its letter, dated 28th September, 1957, in which the respondent was. 
told that the termination would take effect from 31st March, 1958. However, by 
a subsequent letter written by the appellant to the respondent on 17th March,1958. 
the respondent was told that his services had been terminated with immediate effect. 
and he was asked to hand over charge to his successor Mr. T. S. Ramachandra 
-Rao. Thereafter on 14th July, 1958, the respondent file dthe present suit against. 
the appellant. 


The appellant contended that the two contracts on which the respondents 
claim was based were subject to an arbitration agreement, and so it was not open 
to the respondent to file the present suit against the appellant. ‘The appellant, there- 
fore, requested the Court under section 34 of the Indian Arbitration Act, 1940 (herein- 
after called the Act) to stay the proceedings initiated by the respondent and refer 
the dispute to arbitration in accordance with the arbitration agreement between 
the parties. 


The learned trial judge who heard the appellant’s application, however, 
exercised his discretion against it and refused to stay the proceeding in the res- 
pondent’s suit. Thereupon the appellant preferred an appeal in the Mysore High 
Court but his appeal failed and the High Court confirmed the order passed by 
the trial Court though for different reasons. The High Court, however, thought 
that the learned trial judge, in dealing with the appellant’s application “‘ had gone 
much further than he should have done, and hence it was desirable that the case 
should be tried by some other judge”. The respondent did not object, and 
so the High Court directed that the suit may be transferred to the file of the Addi- 
tional Civil Judge, Bangalore. The appellant then applied to the High Court for 
a certificate. His application was, however, rejected on the ground that the de- 
cision under appeal could not be considered as a judgment, decree or final order 
under Article 133 (1) of the Constitution ; on that view it was thought unnecessary 
to decide whether on the merits the case was fit to be taken in appeal to this Court. 
Then the appellant applied for and obtained Special Leave from this Court. That is 
how this appeal has come before us ; and the substantial point which arises for our 
decision is whether the Courts below were in error in refusing to stay the suit filed by 
eo respondent against the appellant in view of the arbitration agreement between. 
„them. 


Before we deal with the merits of the contentions raised by the parties in this 
appeal it is necessary to set out briefly the relevant facts leading to the present liti- 
Be The appellant is a printing company and it owns and publishes the Deccan 

erald in English and Prajavani in Kannada at Bangalore. By a contract, dated: 
ist April, 1948, the appellant engaged the respondent as Editor of the Deccan Herald. 
for a period of five years on terms and conditions specified in the said contract. As. 
provided by clause (5) of the said contract the period of the respondent’s, employ- 
ment was extended by another five years by a subsequent contract entered into 
between the parties on 2oth February, 1953. As we have already mentioned the 
services of the respondent came to be terminated abruptly on 17th March, 1958. 
It appears that by his letter,tdated 16th October, 1957, the respondent made certain. 
claims against the appellant under the provisions of the Working Journalists Act.. 
Besides, he eee 1/1oth of the profits made by the Deccan Herald from 1948: 
eG the date of the termination of his service under the two respective contracts. 

is Claim was denied by the appellant. Correspondence then ensued betweem 
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the parties but.since no common ground was discovered between them the res- 
pondent filed the present suit. His case is that the two contracts entitled him to- 
claim 1/10th of the profits made by the Deccan Herald during the period of his employ-- 
ment, and so he claims an account of the said profits and his due share in them. 


The learned trial judge found that the respective contentions raised by the 
parties before him showed that there was no dispute as such between them which. 
could attract the arbitration agreement. He also held that an attempt was made- 
by the parties to Settle their differences amicably through the mediation of Mr. 
Behram Doctor but the said-attempt failed because the appellant .was not serious 
about it and was just trying “ to protract, defeat and delay the plaintiff’s moves.” 
According to the aai trial judge a plea of limitation would to be considered 
in the present suit and it was desirable that the said plea should be tried by a com- 
petent Court rather than by arbitrators. He was, however, not impressed by the 
respondent’s contention that his character had been impeached by the appellant 
‘and so he should be allowed to vindicate his character in a trial before a Court 
rather than before the arbitrators. In dismissing the appellant’s claim for stay of 
the suit the learned judge observed that if the accounts of the Deccan Herald had 
not been separately maintained it would be competent for a qualified accountant 
to allocate expenses and capital expenses among the different activities of the ap- 
pellant and then very little would be left for arbitrators to decide. He had no 
doubt that the contract by which the respondent was entitled to claim 1/roth share 
in the profits of the Deccan Herald necessarily postulated that the accounts of 
the Deccan Herald would be separately maintained. On these considerations the 
trial judge refused to stay the suit. 


When the matter went in appeal the High Court held that the dispute between 
the parties did not fall within the arbitration agreement. The High Court also. 
considered the other points decided by the trial Court ; it held that Mr. Behram 
Doctor had not been appointed as an arbitrator betwcen the parties and that the- 
proceedings before him merely showed that the parties were exploring the possibi- 
lity of having an arbitration. It observed that the appellant company was a big 
concern and referred to the respondent’s apprehension that it was in a position to: 
dodge the respondent’s claim. However, the High Court was not impressed by 
these apprehensions, and it was not inclined to find fault with the conduct of the 
appellant in the trial Court. It was also not satisfied that the question of limita- 
‘tion which would arise in the suit as well as the question of interpreting the con-- 
tracts could not be properly tried by arbitration. It recogniscd that there had 
been a complete change of front on the part of the appellant in regard to the pleas 
raised by the appellant under the arbitration agreement when the matter was diš- 
cussed before Mr. Behiam Doctor, and when it reached the Court in the form of 
the present suit. The High Court then considered other facts which it thought were 
relevant. It stated that there was great deal of bad blood between the parties and 
there was no meeting ground between them. The appellant’s plea that recourse 
to arbitration may help an early disposal of the dispute did not appeal to the High 
Court as sound, and so, on the whole, the High Court thought that the order 
passed by the trial Court refusing to stay the proceedings in suit shou'd be con- 
firmed. ‘The appellant contends that the reasons given by the High Court in refusing 
to stay the suit are not convincing and that the discretion vesting in the High Court 
in that behalf has not been properly or judiciously exercised. 


Section 34 of the Act confers power on the Court to stay legal proceedings: 
where there is an arbitration agreement subject to the conditions specified in the 
section. The conditions thus specified are satisfied in the present case, but the 
section clearly contemplates that, even though there is an arbitration agreement 
ard the requisite conditions specified by it are‘satisfied, the Court may nevertheless 
refuse to grant stay if it is satisfied that there are sufficient reasons why the matter 
should not be referred in accordance with the arbitration agreement. In other 
words, the power to stay legal proceedings is discretionary, and so a party to an 
arbitration agreement against whom legal proceedings have been commenced can- 
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not by relying on the arbitration agreement claim the stay of legal proceedings insti- 
tuted in a Court as a matter of right. It is, however, clear that the discretion vested 
in the Court must be properly and judicially exercised. Ordinarily where a dispute 
between the parties has by agreement between them to be referred to the decision 
of a domestic tribunal the Court would direct the parties to go before the tribunal 
of their choice and stay the legal proceedings instituted before it by one of them. As 
in other matters of judicial discretion, so in the case of the discretion conferred on 
the Court by section 34 it would be difficult, and it is indeed inexpedient, to lay down 
any inflexible rules which should govern the exercise of the said discretion. No 
test can indeed be laid down the automatic application of which will help the 
‘solution of the problem of the exercise of judicial discretion. As was observed by 
Bowen, L. J., in Gardner v. Fay, “that discretion, like other judicial discretion, must 
be exercised according to common sense and according to justice.” 


In exercising its discretion under section 34 the Court should not refuse to stay 
the legal proceedings merely because one of the parties to the arbitration agree- 
ment is unwilling to go before an arbitrator and in effect wants to resile from the 
said agreement, nor can stay be refused merely on the ground that the relations 
between the parties to the dispute have been embittered or that the proccedings 
before the arbitrator may cause unnecessary delay as a result of the said relations. 
It may not always be reasonable or proper to refuse to stay legal proceedings merely 
because some questions of law would arise in resolving the dispute between the 
parties. On the other hand, if fraud or dishonesty is alieged against a party it may 
be open to the party whose character is impeached to claim that it should be given 
an opportunity to vindicate its character in an open trial before the Court rather 
than before the domestic tribunal, and in a proper case the Court may consider that 
fact as relevant for deciding whether stay should be granted or not. If there has 
been a long delay in making an application for stay and the said delay may reasonably 
be attributed to the fact that the parties may have abandoned the arbitration agree- 
ment the Court may consider the delay as a relevant fact in deciding whether stay 
should be granted or not. Similarly, if complicated questions of law or constitu- 
tional issues arise in the decision of the dispute and the Court is satisfied that it would 
be inexpedient to leave the decision of such complex issues to the arbitrator, it may, 
in a proper case, refuse to grant stay on that ground ; indeed, in such cases the 
arbitrator can and may state a special case for the opinion of the Court under sec- 
tion 13(6) of the Act. Thus, the question as to whether legal proceedings should 
be stayed under section 34 must always be decided by the Court in a judicial manner 
having regard to the relevant facts and circumstances of each case. 


Where the discretion vested in the Court under section 34 has been exercised by 
the trial Court the appellate Court should be slow to interfere with the exercise of 
the said discretion. In dealing with the matter raised before it at the appellate 
stage the appellate Court would normally not be justified in interfering with the 
exercise of discretion under appeal solely on the ground that if it had considered 
the matter at the trial stage it would have come to a contrary conclusion. If the 
discretion has been exercised by the trial Court reasonably and in a judicial man- 
ner the fact that the appellate Court would have taken a different view may not 
justify interference with the trial Court’s exercise of discretion. As is often said, it 
is ordinarily not open to the appellate Court to substitute its own exercise of dis- 
cretion for that of the trial Judge ; but if it appears to the appellate Court that in 
exercising its discretion the trial Court has acted unreasonably or capriciously 
or has ignored relevant facts and has adopted an unjudicial approach then it would 
certainly be open to the appellate Court—and in many cases it may be its duty— 
to interfere with the trial Court’s exercise of discretion. In cases falling under 
this class the exercise of discretion by the trial Court is in law wrongful and improper 
and that would certainly justify and call for interference from the appellate Court. 
“These principles are well established ; but, as has been observed by Viscount 
simon, L.G., in Charles Osenton & Co. v. Fohnston, 
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a “the law as to the reversal by a Court of appeal of an order made by a Judge below in the 
exercise of his discretion is well establi and any difficulty that arises is due only to the appli- 
cation of well settled principles in an individual case.” - 

In the present case there is one more fact which has to be borne in mind in 
dealing with the merits of the controversy before us. The appellant has come 
to this Court be Special Leave under Article 136; in other words, the appellant i 
not entitled to challenge the correctness of the decision of the High Court as a 
matter of right. It is only in the discretion of this Court that it can be permitted 
to dispute the corrêctness or the propriety of the decision of the High Court, and 
so in deciding whether or not this Court should interfere with the order under 
appeal it would be relevant for us to take into account the fact that the remedy 
sought for by the appellant is by an appeal which is a discretionary matter so far 
as this Court is concerned. It is in the light of these principles that we must con- 
sider whether or not the appellant’s complaint against the High Court’s order can 
be upheld. 


The first point which calls for a decision relates to the construction of the con- 
tracts between the parties. As we have alrady stated two contracts were executed 
between themi but their terms are substantially the same and so we may deal with 
the subsequent contract which was executed on February 20, 1953 (P. 2.) Under 
this contract the respondent was engaged as the Editor of the Deccan Herald and 
his salary was fixed at Rs. 1,500 per mensem under paragraph 1 (a). Paragraph 
1 (b) and (c) deal with the other amenities to which the respondent was entitled. 
Clause (d) of paragraph 1 provides that when the newspaper shows a profit in 
the annual accounts the Editor shall be entitled to 1/10 share of it ; it is on this 
clause that the respondent’s claim in the present proceedings is based. The terms 
on which the respondent had to remain in service of the appellant are specified 
in paragraph 2 (a) and (b). Paragraph 3 provides for the renewal of the contract 
for a further period of five years if it is found that such renewal is for the mutual 
advantage of the parties. This paragraph also provides that during the continuance 
of his employment the respondent shall not directly or indirectly be interested in 
any other newspaper business than that of the appellant or any other journalistic 
activities in competition with that of the appellant. It also stipulates that if the 
contract is determined the respondent shall not for a period of three years there- 
after be directly or indirectly interested in any newspaper business of the same kind 
as is carried on by the appellant within the Mysore State. It would thus be seen 
that this paragraph shows the liability imposed on the respondent as a considera- 
tion for the benefit conferred on him by pa ph 1 in general and clause (d) of 
the said paragraph in particular. Paragraph 4 contains an arbitration agree- 
ment. It provides that if in the interpretation or application of the contract any 
difference of opinion arises between the parties the same shall be referred to arbitra- 
tion. ‘The arbitrator can be named by both the parties but if they failed to choose 
the same person each side will choose an arbitrator and the two will elect another 
person to complete the panel. Their award shall be final and binding on both 
the parties. 


The High Court has held that the present suit is outside the arbitration agree= 
ment because neither party disputes the applicability of the terms of the contract 
in the decision of the dispute. The High Court thought that in the context the 
words ‘ application of the contract’ meant a dispute as to the applicability of the 
contract, and since the applicability of the contract was not in question and no 
dispute as to the interpretation of the contract arose, the High Court held that para- 
graph 4 was inapplicable to the present suit. Mr. Purshottam, for the appellant, 
contends that the construction placed by the High Court on the word “‘ application ” 
is erroneous. According to him, any difference of opinion in regard to the applica- 
tion of the contract must in the context mean the working out of the contract or 
giving effect to its terms. . In our opinion, this contention is well founded. ‘The 
words ‘ interpretation or application of the contract’ are frequently used in arbitra- 
tion agreements and they generally cover disputes between the parties in regard 
to the construction of the relevant terms of the contract as well as their effect, and 
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unless the context compels a contrary construction, a dispute in regard to the work- 
ing of the contract would generally fall within the clause in question. It is not 
easy to appreciate what kind of dispute according to the High Court would have- 
attracted paragraph 4 when it refers to a difference of opinion in the application. 
of the contract. Since both the parties have signed the cọntract the question about 
its applicability in that form can hardly arise. Differences may, however, arise 
and in fact have arisen as to the manner in which the contract has to be worked. 
out and given effect to, and it is precisely such differences that are covered by the- 
arbitration agreement. We would accordingly hold that the High Court was in 
error in coming to the conclusion that the present dispute between the parties. 
was outside the scope of paragraph 4 of the contract. 


If the High Court had refused to stay the present proceedings only on this 
ground the appellant would no doubt have succeeded ; but the High Court has 
based its decision not only nor even mainly on the construction of the contract. 
The tenor of the judgment suggests that the High Court considered the other rele- 
vant facts to which its attention was invited and the material findings recorded. 
by the trial judge, and though it differed from some of the findings of the trial 
judge, on the whole it felt no difficulty in coming to the conclusion that there was. 
no reason to interefere with the trial Court’s exercise of discretion under section 34. 
That is why, even though the appellant has succeeded before us on the question 
of the construction of the arbitration agreement, having regard to the limits which. 
we generally impose on the exercise of the jurisdiction under Article 136, he must. 
still satisfy us that we would be justified in interfering with the concurrent exercise 
of discretion by the two Courts below, and that would inevitably depend upon the- 
other relevant facts to which both the Courts have referred, and on which both 
of them have relied though in different ways. 


What then are the broad features of the case on which the ‘trial judge and the: 
High Court have respectively relied? It is clear that the present dispute is not: 
the result of an ordinary commercial transaction containing an arbitration clause. 
The contract in question is between a journalist and his employer by which the 
remuneration of the journalist has been fixed in a somewhat unusual manner by 
giving him a specified percentage in the profit which the Deccan Herald would 
make from year to year. According to the respondent he was surprised when the 
General Manager of the paper informed him that 75 per cent. of the overall ex- 
penditure incurred in the several activities of the appellant was being charged to 
the Deccan Herald, and that the capital liabilities were charged in the same pro- 
portion ; he thought that this system of accounting adopted by the appellant was. 
repugnant to the material provisions in his contract. Indeed his case is that after 
he came to’ know about this system he protested to the Director Mr. Venkataswamy 
who has been taking active part in the affairs of the appellant, and Mr. Venkata- 
swamy assured him that as from the beginning of 1955 the accounts were being” 
separately maintdined. It would appear that the information received by the 
respondent from the General Manager disillusioned him and that appears to be- 
the beginning of the present dispute, according to the respondent’s letter of May 24, 
955, (D.1.) On February 18, 1956, the respondent invoked the arbitration agree- 
ment and told Mr. Venkataswamy that Mr. Behram Doctor had agreed to work as 
arbitrator and give his award (D.2). Mr. Venkataswamy who was addressed by 
the respondent as the M ing Director told him by his reply of March 5, 1956, that 
he was not the Managing eerie and added that in his view it was not open to 
the respondent to invoke clause 4 of the contract because he was aware that no- 
monies were payable to the respondent under clause 1 (d). It would thus be seen 
that Mr. Venkataswamy’s immediate response to the respondent’s request for 
arbitration was that the respondent could not invoke the arbitration clause (D.3). 
It is true that on April 23, 1956, Mr. Venkataswamy attempted to explain this 
statement by saying that all that he intended to suggest was that no occasion for 
invoking the arbitration agreement had arisen. That, however appears to be an 
unsatisfactory explanation (D. 10). Even’so, Mr. Venkataswamy agreed to meet 
`< Mr, Behram Doctor and so on March g, 1956, the respondent gave to Mr. Venkata» 
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swamy the address of Mr. Behram Doctor and asked him to see him (D. 5.). He 
informed Mr. Behram Doctor accordingly (D. 6). It appears that subsequently 
Mr. Behram Doctor met both the respondent and Mr. Venkataswamy on May 9, 
1956. The proceedings of this meeting which have been kept by Mr. Behram 
Doctor and copies of which have been supplied by him to both the parties indicate ` 
that Mr. Behram Doctor attempted to mediate between the parties and presuma- 
bly the parties were agreeable to secure the mediation of Mr. Behram Doctor to 
tesolve the disputes We ought to add that the copy of the said proceedings pro- 
‘duced by the appellant contains a statement that Mr. Venkataswamy at the outset 
told Mr. Behram Doctor that he had come on an unofficial vist and was speaking 
without the consent of the other directors. ‘This statement is, however, not to be 
found in the copy supplied by Mr. Bhehram Doctor to the respondent. Prima 
facie it is not easy to understand why Mr. Behram Doctor should have omitted 
this material statement in the copy supplied by him to the respondent. That, 
however, is a matter which we do not propose to pursue in the present appeal. 
It is thus clear that though Mr. Behram Doctor was not appointed an arbitrator 
and no reference in writing was made to him an attempt was made by the parties 
to settle the dispute with the assistance of Mr. Behram Doctor, and that attempt 
failed. Having regard to the facts which have come on the record it may not 
be unreasonable to infer that the appellant was not too keen to pursue the 
matter on the lines originally adopted by both the parties before Mr. Behram Doctor, 


It also appears that for some years the accounts of the Deccan Herald had 
not been separately kept as they should have been according to the respondent’s 
case. ‘The respondent alleges that they have not been kept separately through- 
out the ten years ; but that is a matter which is yet to be investigated. If the 
accounts are not separately kept the question of allocating expenditure would 
inevitably arise and that can be decided after adopting some ad hoc principle in 
that behalf. A plea of limitation has also been indicated by the appellant and 
it has been suggested that the first contract having merged in the second it is only 
under the latter contract that the respondent may have a cause of action. Thus 
the effect of the two contracts considered together may have to be adjudged in 
dealing with the question of limitation. It has also been suggested that the res- 

ondent knew how the accounts were kept from year to year and in substance 
ie may be deemed to have agreed with the method adopted in keeping the accounts. 
If this point is raised by the appellant it may involve the decision of the question 
about the effect of the respondent’s conduct on his present claim. ‘The appellant 
has also suggested that the respondent has adopted an attitude of blackmailing 
the appellant and the respondent treats that as an aspersion on his character. The 
relations between the parties have been very much embittered and the respondent 
apprehends that the appellant, being a powerful company, may delay and seek to 
defeat the respondent’s claim by protracting the proceedings before the arbitrators. 
It now looks impossible that the parties would agree to appoint one arbitrator, 
and so if the matter goes before the domestic tribunal the two arbitrators ge ri 
by the two parties respectively may have to nominate a third one to complete the 
constitution of the domestic tribunal, and that it is said may easily lead to a dead- 
lock. In the trial Court attempts were made to settle this unfortunate dispute 
but they failed and the respondent’s grievance is that the appellant adopted an 
unhelpful and non-co-operative attitude. It appears fairly clear that when the 
parties entered into the present contract and agreed that differences between them 
in regard to the interpretation and application of the contract should be referred 
to arbitration they did not anticipate the complications which have subsequently 
arisen. ‘That is why an arbitration agreement may have been introduced in the 
contract in question. All these facts have been considered by both the Courts, 
and though it is true that in-their approach and final decisions in respect of these 
facts the two Courts have differed in material particulars, they have in the result 
agreed with the conclusion that the discretion vested in them should be exercised 
in not granting stay as claimed by the appellant. Under these circumstances 
we do not think we would be justified in substituting our discretion for that of ` 
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the Courts below. It may be that if we were trying the appellant’s application 
under section 34. we might have come to a different conclusion ; and also that 
we may have hesitated to confirm the order of the trial Court if we had been dealing 
with the matter as a Court of first appeal ; but the matter has now come to us 
under Article 136, and so we can justly interfere with the concurrent exercise of 
the discretion by the Courts below only if we feel that the said exercise of discretion 
is patently and manifestly unreasonable, capricious or perverse and that it may 
defeat the ends of justice. Having regard to all the circumsmnces and facts of 
this case we are not disposed to hold that a case for our interference has been made 
out by the appellant. That is why we dismiss this appeal but make no order as 
to costs throughout. 


Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction]. 
PRESENT :—P. B. GAJENDRAGADKAR, K. N. Wancuoo And K. C. Das Gupta, JJ. 
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immoral character—Rulings of Privy Council—If can be reconsidered in the light of ancient sanskrit texts— 
Stare decisis—Applicabiltty. 

Under the Hindu Law if a son wants to challenge an alienation by his father to pay his ante- 


cedent debt it is necessary for him to prove not only that the said antecedent debt was immoral but 
also that the alience had notice of the immoral character of the said debt. 


Ever since the decision of the Privy Council in 1879 in Suraj Bunsi Koer v. Sheo Proshad Singh and 
others, L.R. 6 I.A. 88, the above principle has been followed by the Courts without doubt or 
dissent. It would not be expedient at this stage to consider the question purely in the light 
of ancient Sanskrit texts. In cases of this character the principle of stare decisis must inevitably come 
in to operation. The Privy Council introduced considerations of justice, equity and good con- 
science and the interpretation of the relevant texts sometimes was mfluenced by these considera- 
tions. If there are any anomalies in the administration of this branch of Hindu Law their solution 
lies with the legislature and not with the Courts. What the commentators attempted todo im the 
past can now be effectively achieved by the adoption of the legislative process. 


No valid distinction can be made between a mortgage and a sale particularly after the decision 
of the Privy Council in Bry Narain’s case, L.R. 51 I.A. 129 : 46 M.L.J. 29. 

Appeal by Special Leave from the Judgment and Decree, dated the g9thJanuary, 
1953, of the former Saurashtra High Court in Civil Second Appeal No. 82 of 1952, 
arising out of the Judgment and Decree, dated the 29th April, 1952, of the District 
Judge, Rajkot, in Civil Appeal No. 4 of 1952. 

Dr. W. S. Barlingay, Senior Advocate (A. G. Ratnaparkht, Advocate, with him,) 
for Appellant. 


M. L. Fain, Advocate, for Respondent No. 1. 


The Judgment of the Court was delivered by 

Gajendragadkar, 7.—This appeal by Special Leave raises an interesting question 
of Hindu Law. If a Hindu son wants to challenge an alienation made by his 
father to pay his antecedent debt is it necessary for him to prove not only that 
the said antecedent debt was immoral but also that the alienee had notice of the 
immoral character of the said debt? The High Court has held that the son must 
prove both the immoral character of the debt and notice of it to the alienee ; 
the correctness of that view is challenged before us by the appellants in the present 


appeal. 


* Cc. A. No. 121 of 1956. 4th May, 1960. 
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The appellants are two brothers Amritlal and Mohanlal Nagji and their 
mother Bai Jakal Arjan. The three appellants and respondent 2 Nagji Govind, 
the father of appellants 1 and 2 and the husband of appellant 3, constitute an: 
undivided Hindu faimily. Respondent 2 executed a mortgage deed in favour of 
respondent 1 Jayantilal Doshi in e of the joint family property for Rs. 2,000. 
This document was executed on February 5, 1946. In 1950, respondent 1 sued 
respondent 2 on his mortgage, obtianed a decree for sale and filed an application 
for execution for sake of the mortgaged property. Sale was accordingly ordered to 
be held. At that stage the appellants filed the present suit on April 30, IQ5I ,. 
and claimed a declaration that the decree passed in the mortgage suit (Civil Suit 
No. 589 of 1949) in favour of respondent 1 and against respondent 2 was not binding, 
in respect of the 3/4th share of the appellants in the mortgaged property ; they 
also asked for a perpetual injunction restraining respondent 1 from executing the 
said decree in respect of their share. To this suit the mortgagor respondent 2 was 
impleaded as a party. 


In their plaint the appellants have stated that respondent 2 had speculated: 
in gold and silver and had thereby lost a large amount of money which he sought 
to make up by borrowing amounts from several creditors. One of such creditors 
was Dharsi Shamji to whom Rs. 2,000 were payable by respondent 2. According 
to the appellants the impugned mortgage had been executed by respondent 2 for 
the payment of the said debt of Rs. 2,000, and since the said debt was immoral: 
or avyavahartk the appellants were not bound by it. 


The claim was resisted by both respondent 1 and respondent 2 who pleaded 
that the mortgage had been executed for the payment of debts which were binding 
on the family and that there was no substance in the plea of immoral debts raised 
by the appellants, It was also alleged by them that the mortgaged property was: 
not the property of the undivided Hindu faimily. 

On these pleadings the trial Court framed appropriate issues. It found that 
the mortgaged property was the coparcenary property of the family, that the mort- 
gage deed in question had been executed to pay off a debt whigh was immoral 
and that in consequence the mortgage was not binding against the appellants. 
According to the trial Court the debt contracted by respondent 2 to pay the losses 
incurred by him in speculative transactions must be held to have been contracted 
for illegal and immoral purposes and as such the subsequent alienation for the 
payment of the said debt cannot bind the appellants. The trial Court also obsery- 
ed that respondent 1 had not stepped into the witness box to give evidence to show 
that he had made any enquiries about the existence of any antecedent debts pay- 
able by respondent 2. In the result the suit filed by the appellants was decreed. 
Against the said decree respondent 1 preferred an appeal before the District Judge, 
but the District Judge agreed with all the findings made by the trial Court and 
dismissed the said appeal. Respondent 1 then took the matter before the High 
Court of Saurashtra in Second Appeal. The High Court agreed that the mort- 
gaged property was the property of the joint Hindu family and that respondent 
1 had made no attempt to prove any enquiry on his part before he entered into 
the transaction. The High Court did not thinkit necessary to consider whether 
the antecedent debt due to Dharsi Shamji, for the repayment of which the impugned 
mortgage was created, was in law immoral or illegal, it po to deal with 
the appeal on the assumption that the said debt was i egal or immoral. On 
that assumption the High Court considered the material principles of Hindu Law 
and held that it was for the appellants to prove not only that the antecedent debt was 
immoral or illegal, but also that respondent 1 had notice of the said character of 
the debt ; and since the appellants had led no evidence to discharge this onus 
they were not entitled to a any relief against respondent 1. On this findi 
the Second Appeal preferred by respondent 1 was allowed and the suit filed by the 
appellants was ordered to be dismissed. It is against this decree that the appel- 
lants have come to this Court by Special Leave. 


On behalf. of the appellants Dr. Barlingay has urged that the principles of 
Hindu Law do not justify the view taken by the High Court that the appellants 
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had to prove the alienee’s knowledge about the immoral character of the antece- 
dent debt. He concedes that the judicial decisions on this point are against his 
contention ; but he argues that there is paucity of case law on the subject, and that, 
having regard to the importance of the point raised by him, we should examine 
the true legal position by reference to the texts rather than by reference to judicial 
decisions. Let us then set out the appellants’ argument based on the textual 
provisions of Hindu Law. 


The doctrine of pious obligation under which sons are hel@ liable to discharge 
their father’s debts is based solely on religious considerations ; it is thought that 
if a person’s debts are not paid and he dies in a state of indebtedness his soul may 
have to face evil consequences, and it is the duty of his sons to save him from such 
evil consequences. The basis of the doctrine is thus spiritual and its sole object 
is to confer spiritual benefit on the father. It is not intended in any sense for the 
benefit of the creditor. As has been observed by the Privy Council in Sat Narain @ 
another v. Rai Bahadur Sri Kishan Das1, this doctrine “ was not based on any necessity 
for the protection of third parties but was based on the pious obligation of the sons 
to see their father’s debts paid.” 


This doctrine inevitably postulates that the father’s debts which it is the pious 
obligation of the sons to repay must be vyavaharik. If the debts are not vyavaharik 
or are ayyavaharik the doctrine of pious obligation cannot be invoked. ‘Fhe ex- 
pression “ avyavaharik”? which is generally used in judicial decisions has been 
based on the text of Usanas which has been quoted by Mitakshara in commenting 
on the relevant text of Yajnavalkya®. According to Usanas, whatever is not oyava- 
harik has not to be paid by the son. ‘Na gyavaharikam’ are the words used 
by Usanas, and putina postive form they mean ° avyavahartk’, Colebrooke has 
translated these words as meaning “‘ debt for a cause repugnant to good morals ”. 
"These words have received different interpretations in several decisions. Sometimes 
they are rendered as meaning “a debt which as a decent and respectable man 
the father ought not to have incurred ”? ; or, “ not lawful, usual or customary ”4 ; 
or, “ not suppoftable as valid by legal arguments and on which no right could 
be established in a Court of justice in the creditor’s favour”’®. But it appears 
that in Hemraj v. Khemchand®, the Privy Council has, on the whole, preferred to 
treat Colebrooke’s translation as making the nearest approach to the real inter- 
pretation of the words used by Usanas ; but whatever may be the exact denotation 
of the word, it is clear that the debt answering the said description is not such a 
debt as the son is bound to pay, and so as soon as it is shown that the debt is im- 
moral the doctrine of pious obligation cannot be invoked in support of such a debt. 


In this connection, it has also been urged by Dr. Barlingay that the onus 
laced on the sons to prove the immoral character of the debt is already very heavy. 
n discharging the said onus the sons are required to prove not merely that their 

father who contracted the impugned debt lived an extravagant or immoral life 
but they are required to establish a direct connection between the immorality 
of the father and the impugned debt. If this onus is made still more onerous by 
requiring the sons to prove that the alienee had knowledge of the immoral character 
of the antecedent debt, it would virtually make the sons’ task impossible, and not- 
withstanding the spirit underlying the doctrine of pious obligation the sons in 
fact would be compelled to pay the immoral or impious antecedent debt of their 
father. ‘That is why the rule which requires that the sons should prove the know- 
ledge of the alienee is inconsistent with the basis of the doctrine of pious obligation. 
Thus presented the argument is no doubt simple and prima facie attractive. The 
question which we have to consider is whether we should attempt the task of examin- 





_— 


1. 41 M.LJ. 812: LR. 63 I.A. 384 at IL.R. 39 Cal. 862 at 868, 860. 

“395. 5. Venugopal Naidu v. Ramanathan Chetty, 
2. Yaja , li, 47. (1914) 23 M.L.J.61: I.L.R. 37 Mad, 458 at 
3. Durbar Khadar v. Harsud, (1908) I.L.R. 460. 

32 Bom. 348 at 351. 6. LL.R. (1943) All. 727. 

4. ; Mahton v. Ganga Proshad, (1912) 
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ing the texts and determining the true effect of the original provisions of Hindu 
Law in spite of the fact that the point raised is covered by judicial decisions which 
have been treated for many years as laying down the correct law on the subject. 


Before answering this question it is necessary to consider the relevant judicial 
decisions. In 1874, the Privy Council had occasion to consider this branch of 
Hindu Law in Girdharee Lal and Runjit Pandy v. Kantoo Lal & others and Muddun 
Thakoor v. Kantoo Lal & otherst, It appears that Kantoo Lal and his minor cousin 
had brought a suif to recover possession of certain properties belonging to their 
family which had been sold respectively by a private sale and at Court auction. 
The private sale had taken place on July 28, 1856, and the deed had been executed 
by the fathers of the two plaintiffs. The case of the plaintiffs was that they were 
not bound by the impugned transaction. The Principal Sudder Ameen dismissed 
the suit but the High Court set aside that decision and awarded Kantoo Lal one- 
half of his father’s share. The claim made by the other plaintiff was dismissed 
on the ground that he had not been born at the time of the impugned transaction. 
‘The decree passed in favour of Kantoo Lal was challenged by the alienee before 
the Privy Council. Evidence showed that at the time when the sale deed was 
executed a decree had been obtained against Bhikharee Lal, the father of Kantoo 
Lal upon a bond executed by him in favour of his creditor and an execution had 
issued against him upon which the right and share in the property had been attached. 
It was therefore thought necessary to raise money to pay the debt of Bhikharee Lal 
and get rid of the exectution. It was on these facts that the Privy Council had to 
consider whether Kantoo Lal was justified in challenging the binding character of 
the sale transaction, In dealing with this point the Privy Council referred with 
approval to the rule which had been enunciated by the Board earlier in the case 
of Hanooman Persaud Pandey v. Musammat Babooee Koonweree*, The rule of Hindu 
Law had been thus stated by Lord Justice Knight Bruce in that judgment : 


‘<The freedom of the son from the obligation to discharge the father’s debt, has respect to the 
nature of the debt, and not to the nature of the estate, whether ancestral or acquired by the 
creator of the debt ”. 


Then the Privy Council held that if the debt of the father had been contrac- 
ted for immoral purpose the son might not be under any pious obligation to 
pay it; but that was not the case before the Board. It had not been 
shown that the bond upon which the decree was obtained was for immoral 
purpose ; and, on the other hand, it appeared that an action had been brought 
on the bond, a decree had been passed on it and there was nothing what- 
ever to show that the debt was tainted with immorality. The Privy Coun- 
cil also noticed that Kantoo Lal had brought the action probably at the insti- 

tion of the father, and we may add, that is many times the feature of such 
itigation, On these facts the Privy Council set aside the decree passed by the 
High Court and held that Kantoo Lal was not entitled to any relief. It would 
thus be seen that this decision merely shows that where any alienation has been 
effected by the father for the payment of his antecedent debt and the said ante- 
cedent debt is not shown to be immoral the son cannot challenge the validity 
of the alienation. Since the antecedent debt was not shown to be immoral no 
question arose as to what would be the nature of the onus which the son would 
have to discharge if the antecedent debt is in fact shown to be immoral. 


In regard to the auction sale which the plaintiffs challenged in that suit the 
Privy Council held that a purchaser under an execution is surely not bound to 
back beyond the decree to ascertain whether the Court was right in giving the 
decree, or having given it, in putting up the property for sale under an execution 
upon it. Evidence showed that the auction purchaser acted bona fide, had made 
enquiries and was satisfied that the decree had been properly passed and purchased 
the property at auction sale on payment of valuable consideration. On these 
facts it was held that the plaintiffs were not entitled to any relief. This decision 
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also was not concerned with the position that would arise if the antecedent debt 
had in fact been proved to be immoral. 

That question arose before the Privy Council in Suraj Bunsi Koer v. Sheo Proshad 

Singh © others!. In that case an ex parte decree for money had been obtained 
against a Hindu governed by Mitakshara on a mortgage bond, the property mort- 
gaged being ancestral immoveable estate. Under the said decree the mortgaged 
property was attached and the decree-holder sought to bring the said property to 
sale. Prior to the execution sale, however, the judgment-debtor died and his. 
infant sons and co-heirs filed a petition of objections ; but they were referred to a 
regular suit. In the suit which they filed they challenged the binding character 
of the debt and claimed appropriate relief against the execution creditor and the 
purchasers. The Privy Council held that as between the infant sons of the judgment- 
debtor and the execution creditor neither the sons nor the ancestral immovable 
properties in their hands was liable for the father’s debt ; and as regards the pur- 
chasers, it was held that, since they had purchased after objections had been filed 
by the plaintiffs, they must be taken to have had notice actual or constructive 
thereof and therefore to have purchased. with the knowledge of the plaintiff’s claim 
and subject to the result of the suit to which they had been referred. The sub- 
ordinate Judge decreed the claim, set aside the mortgage bond, the decree thereon 
and the execution sale thereof. By this decision the mortgage, the decree and the 
execution sale in regard to the alienor’s share had also been set aisde. The High 
Court, however, reversed that judgment and dismissed the suit. The Privy Council 
partly allowed the appeal preferred by the plaintiffs, and held that the shares of 
the plaintiffs were not bound either by the mortgage deed, the decree or the execu- 
tion sale. Thus it is clear that in that case the Privy Council held that the antece- 
dent debt was for immoral purposes and that the auction purchaser had notice 
of it. But in dealing with- the question of law raised before it the Privy Council 
had occasion to examine the relevant provisions of Hindu Law and the decisions. 
bearing on them. Amongst the decisions considered by the Privy Council was 
the case of Kantoo Lal1, Sir James Colvile, who delivered the judgment of the 
Board, referred to the case of Kantoo Lal*, and observed that 
“ this case then, which is a decision of this Tribunal, is undoubtedly an authority for these propo-- 
sitions : first that where joint ancestral property has passed out of a joint family, either under a 
conveyance executed by a father in consideration of an antecedent debt, or in order to raise money 
to pay off an antecedent debt, or under a sale in execution of a decree for the father’s debt, his. 
sons, by reason of their duty to pay their father’s debts, cannot recover that property, unless they 
show that the debts were contracted for immoral purposes, and that the purchasers had notice 
that they were so contracted ; and secondly, that the purchasers at an execution sale, being stran- 
gers to the suit, if they have not notice that the debts were so contracted, are not bound to make 
inquiry beyond what appears on the face of the proceedings.” 
The first proposition which had been laid down in this judgment as deduced! 
from Kantoo Lal's caset, is clear and unambiguous. Where ancestral property has. 
been alienated either under a conveyance executed by the father in consideration. 
of an antecedent debt, or in order to raise money to pay off an antecedent. 
debt, or under a sale in execution of a decree for the father’s debt, the sons have- 
to prove not only that the antecedent debts were immoral but also that the pur- 
chasers had notice that they were so contracted. With respect, it is openjto argu- 
ment whether the two propositions inevitably arise from the earlier decision of the 
Privy Council in Kantoo Lal’s case? ; but since 1879 when this proposition was. 
thus enunciated it has apparently been accepted by all the Courts in India as{the 
correct statement of Hindu Law on the point. 

In Sat Narain v. Behari Lal and others’, while dealing with ‘the question as. 
to whether the property of the joint family consisting of an insolvent Hindu father 
and his sons does not, by virtue of the father’s adjudication as insolvent, became: 
vested in the Official Assignee, Sir John Edge, has incidentally referred to these 
two propositions with approval. No decision has been cited before us where the 
correctness of these propositions has ever been doubted or questioned. 








1. LR. 6 I.A. 88. e (192 M.L.J. 857: LR. 52 LA. 22. 
a. (1874) L-R. 1 IA. gat. 3+ (1925) 47 MLJ. 857 52 
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In this connection it may be relevant to recall that soon after the Privy Council 
pronounced its judgment in the case of Kantoo Lal}, Bhattarcharyya, in his Tagore 
Law Lectures on the “ Law relating to Joint Hindu Family ”, (pages 549, 550) 
examined the said decision and observed that 
“ many in the profession think that the case dealt a death-blow to the institution of Hindu family 
that it has done away with the essential feature of that institution, that jt has rendered the father 
independent of the control of his sons in dealing with ancestral property which had all along been 
looked upon as a common fund belonging as much to the sons as to the father”. 

Having thus expressed his surprise at the decision Mr. Bhattacharyya 
also added that “‘the shifting of the burden of proof to the son imposed. 
upon him a difficulty which is almost practically insuperable”. Nevertheless, 
he has not failed to take notice of the fact that the promulgation of the principle 
which was adopted by the Privy Council had become almost a necessity to put 
an end to serious abuse which had become rife in the Mitakshara districts ; and 
he has added that 

““m those places the fathers of families knowing well that ancestral properties were secure 
against the claims of their own creditors had established almost a regular system of ee 


innocent persons of substance to lend money to them and when a decree was obtained an 
properties were attached they used to put forward their sons to contest the creditor’s claims.” 


According to the author the resuscitation by the Privy Council of the forgotten rule 
of Hindu Law “ served as a timely intervention to deal a death-blow to a revol- 
ting practice of systematic fraud >”. These observations incidentally explain the 
genesis of the decision in Kantoo Lal’s case1, and give us a clear idea as to the 
mischief which the Privy Council intended to check by laying down the said 
principles. 

Whilst we are dealing with this question we may refer to the decision of the 
Privy Council in the case of Brij Narain v. Mangala Prasad*, where the vexed ques- 
tion about the powers of the manager and the father to bind the undivided estate 
was finally resolved by the Privy Council, and Lord Dunedin, who delivered the 
Judgment of the Board laid down five propositions in that behalf in these words : 


(1) The managing member of a joint undivided estate cannot a lienate or burden the estate 
qua manager except for purposes of necessity ; but 

(2) Ifhe is the father and the other members are the sons, he may, by incurring debt, so long 
as it is not for an immoral ose, lay the estate open to be taken in execution proceeding upon a 
decree for payment of that debt. 

(3) If he purports to burden the estate by mortgage, then unless that mortgage is to discharge 
an antecedent debt, it would not bind the estate. 

(4) Antecedent debt means antecedent in fact as well as in time, that is to say, that the debt 
must be truly independent and not part of the transaction impeached. 

(5) There is no rule that this result is affected by the question whether the father, who con- 
tracted the debt or burdens the estate, is alive or dead. 


Propositions 2, 3 and 4 with which we are concerned in the present appeal showed. 
that a mortgage created by the father for the payment of his antecedent debt would 
bind his sons ; so that, if the sons want to challenge the validity of the mortgage 
they would have to show not only that the antecedent debt was immoral but that. 
the alienee had notice of the immoral character of the said debt. That would be the 
result of the first proposition laid down in the case of Suraj Bunsi Koer?. 


Now the propositions laid down by the Privy Council in the case of Brij Narain®, 
as well as in the case of Suraj Bunst Koer®, may be open to some objections based on 
ancient Hindu texts. As Dr. Kane has pointed out, for the words ‘‘ antecedent debt” 
which were used for the first time by the Privy Council in the case of Suraj Bunsi 
Koer®, there is nothing corresponding in the Sanskrit authorities, and that the dis- 
tinction made by the Privy Council in the case of Brij Narain*®, between a simple 
personal money debt by the father and the debt secured by the mortgage is also not 
borne out by the ancient texts and the commentaries alike*. So we go back to the 
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question with which we began: would it be expedient at this stage to consider the 
question purely in the light of ancient Sanskrit texts even though for more than three 
quarters of a cen the decision in Suraj Bunsi Koer’s caset, has apparently been 
followed without a doubt or dissent. 


We have carefully censidered this matter and we are not disposed to answer this 
question in favour of theappellants. First and foremost in cases of this character 
the principle of stare decisis must inevitably come into operation. For a number of 
years transactions as to immovable property belonging to Hindu *families have taken 
place and titles passed in favour of aliences on the understanding that the propositions 
of law laid down by the Privy Council in the case of Suraj Bunst Koer}, correctly 
represent the true position under Hindu Law in that behalf. It would, we think, be 
inexpedient to reopen this question after such a long lapse of time. 

Besides it would not be easy to decide today what the relevant Sanskrit texts 
really provide in this matter. It is well known that though the Smriti texts are given 
a place of pride among the sources of Hindu Law, in the development of Hindu Law 
sadackar or approved conduct, which is another source, has played an important part?. 
The existence of different schools of Hindu Law and sub-schools clearly brings out 
the fact that during the ages Hindu Law has made changes so as to absorb varying 
customs and usages in different places from time to time. Itisa remarkable feature 
of the growth of Hindu Law that, by a skilful adoption of rules of construction, com- 
mentators successfully attempted tó bridge the distance between the letter of the 
Smriti texts and the existing customs and usages in different areas and at different times. 
‘This process was arrested under the British Rule ; but if we were to decide today 
what the true position under Hindu Law texts is on the point with which we are 
_ concerned, it would be very difficult to reconcile the different texts and come to a 
definite conclusion. In this branch of the law several considerations have been in- 
troduced by judicial decisions which have substantially now become a part and parcel 
of Hindu Law as it is administered ; it would, therefore, not be easy to disengage 
the said considerations and seek to ascertain the true effect of the relevant provisions 
contained in ancient texts considered by themselves. 

It is also well known that, in dealing with questions of Hindu Law, the Privy 
Council introduced considerations of justice, equity and good conscience and the 
interpretation of the relevant texts sometimes was influenced by these considerations. 
In fact, the principle about the binding character of the antecedent debts of the father 
and the provisions about the enquiry to be made by the creditor have all been 
introduced on considerations of equity and fairplay. When the Privy Council laid 
down the two propositions in the case of Suraj Bunst Koert, what was really intended 
was to protect the bona fide alienees against frivolous or collusive claims made by the 
debtor’s sons challenging the transactions. Since the said propositions have been 
laid down with the object of doing justice to the claims of bona fide alienees, we do not 
see any justification for disturbing this well-established position on academic con- 
siderations which may perhaps arise if we were to look for guidance to the ancient 
texts today. In our opinion, if there are any anomalies in the administration 
of this branch of Hindu Law their solution lies with the legislature and not with 
the Courts. What the commentators attempted to do in the past can now be 
effectively achieved by the adoption of the legislative process. ‘Therefore, we 
are not prepared to accede to the appellant’s argument that we should atempt 
to decide the point raised by them purely in the light of ancient Sanskrit texts. 

It now remains to consider some of the decisions to which our attention was 
invited. In Pulavarthi Lakshmanaswami & others v. Srimat Tirumala Peddinti Tiru- 
zengala Raghavacharyulu®, the Madras High Court was dealing with the debt con- 
tracted by the father on a promissory note executed by him for the payment to 





1. LR. 61.A. 88. “ Whatever customs, practices and family 
a. “The Sruti, the Smriti, the approved usages prevailin a country shall be preserved 
usage, what is a ble to one’s soul (or good in tact, when it comes under subjection by con- 


conscience) and desire sprung from due delibera- quest *_.Yajnavalkya, 1. 343- 
tion, are ordained the foundation of Dharma g. (1949) 1 M.LJ. 104: A.I.R. 194g Mad. 
(law) °—Yajnavalkya, 1. 7. 292. 
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his concubine for meeting the expenses of her grand-danghter’s marriage. The 
sons had no difficulty in proving that the debt was immoral; but it was urged 
on behalf of the creditor that the sons could not succeed unless the creditor’s know- 
ledge about the immoral character of the debt had been established, and reliance 
was apparently placed upon the two propositions laid“down by the Privy Council 
in the case of Suraj Bunst Koert. This plea was rejected by the High Court. Patan- 
lee Sastri, J., as he then was, who delivered the judgment for the Court observed 
t 


6 . 
“the remarks made by the Privy Council had reference to family property sold in 
execution of a decree obtained against the father as to which different considerations arise, the 
bana fide purchaser not being bound to go further back than the decree ’’. 


In other words, this decision shows that the principles which apply to alienations 
made by a Hindu father to satisfy his antecedent debts cannot be extended and 
invoked to cases where the sons are challenging the binding character of the debts 
which are not antecedent and are in fact immoral. 


The Allahabad High Court has had occasion to consider different aspects 
of this problem in several cases, and different, if not somewhat conflicting, views 
appear to have been taken in some of the decisions. We will, however, refer to 
only two decisions which are directly in point. In Kishan Lal v. Garuruddhwaja 
Prasad Singh © others*, Burkitt, J., has observed that had it been proved that the 
debt had been contracted for immoral purpose and that the person who advanced 
the money was aware of the purpose for which it was being borrowed the son would 
not have been liable. This, however, is a bare statement of the law, and the judg- 
ment does not contain any discussion on the merits of the proposition laid down. 
by the Judge nor does it cite the relevant judicial decisions bearing on the point. 
In Maharaj Singh v Balwant Singh? the same High Court was dealing with a mortgage 
by Sheoraj Singh to pay the antecedent debts of the father. Maharaj Singh, 
the younger’ brother, also joined in the execution of the document. It was, how- 
ever, found that at the material time Maharaj Singh was a minor and so the mortgage. 
was, as regards his interest in the mortgaged property, absolutely void. ‘This 
finding was enough to reject the mortgagee’s claim against the share of Maharaj 
Singh in the mortgaged property ; but the High Court proceeded to consider the 
alternative ground urged by Maharaj Singh and held that it was not necessary for 
Maharaj Singh to prove notice of the immoral character of the antecedent debt 
because the ancestral property in question had not passed out of the hands of the 
joint family. Maharaj Singh was defending his title ; he was not a plaintiff seek- 
ing to recover property, but a defender of his interest in ancestral property of which 
he was in possession. ‘These observations show that the High Court took the view 
that the propositions laid down in the case of Suraj Bunst Koert, would not apply 
to cases of mortgage but were confiried to cases of purchase. We do not think that 
the distinction between a purchase and a mortgage made in this decision is well- 
founded. ‘The propositions in question treated an alienation made for the payment 
of the father’s antecedent debt on the same footing as an alienation made in execu- 
tion of a decree passed against him and in both cases the principle enunciated is 
that in order to succeed in their challenge the sons must prove the immoral character 
of the antecedent debt and the knowledge of the alienee. Having regard to the 
broad language used in stating the two propositions, we do not think that a valid 
distinction could be-made between a mortgage and a sale particularly after the 
decision of the Privy Council in the case of Brij Narain‘ ‘That is the view taken 
by the Nagpur High Court in Udmiram Koroodimal and another v. Balramdas Tularam 
& others 


In the result the appeal fails, but in the circumstances of this case there will 
be no order as to costs. 








Appeal dismissed. 
1 LR.61LA.88  _ 4. (1924) 46 M.L.J. 23 : L.R. 51 I.A. 129. 
2. I.L.R. 21 All. 238. 5. LLR. (1955) Nag. 744. g 
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(Civil Appellate Jurisdiction.) 


Present :—S. K. Das, J. L. Kapur, M. HIDAYATULLAN, J. C. SHAH AND 
T. L. VENKATARAMA Aryar, JJ. 


M/s. George Oakes (Private), Ltd. .. Appellant.* 
D. 
The State of Madras ..° Respondent. 
The States of Andhra Pradesh, Assam, Maharashtra, Punjab 
and Rajasthan .. Interveners. 


Madras Gensral Sales-tax Act (IX of 1939), section 8-B and Madras General Sales-tax (Definition of 
Turnover and Valuation of Assessment) Act ( of 1954.)—Constitutron of India (1950), Entry No. 54, List 
IT—Taxes on the sale or purchase of goods.——Levp on the turnover which includes the tax collected from the 
buyer—Is within the legislative competence. 

The expression ‘Sale of goods’ is a term of well-recognised legal import in the general law relating 
to sale of goods and in the legislative practice relating to that topic and must be interpreted as having 
the same meaning as in the Sale of Goods Act, 1990. 


Neither the principal Act (IX of 1939), nor the impugned Act (XVII of 1954) proceeds on 
any immutable distinction between sale price and tax, The expression ‘ turnover’ means the 
aggregate amount for which goods are bought or sold, whether for cash or for deferred payment 
or other valuable consideration, and when a sale attracts purchase tax and the tax is passed on to 
the consumer, what the buyer has to pay for the goods includes the tax as well and the aggregate 
amount so paid would fall within the definition of turnover. 


It is competent for the legislature by Act XVII of 1954 legislating under Entry 54, in List IT 
of the Constitution of India, 1950, to provide that the tax paid by the purchaser to the dealer 
together with the sale price in consideration of the goods sold, is a part of the turnover of the dealer. 

Appeal from the Judgment and Order, dated the goth April, 1956 of the Madras 
High Court, in T. R. G. Nos. ror and 102 of 1956. 


R. Ganapathy Iyer, Advocate and G. Gopalakrishnan, Advocate of M/s. Gagrat & Go., 
for Appellant. 


M. M. Ismail and T. M. Sen, Advocates, for Respondent. 
D. V. Sastriand T. M. Sen, Advocates, for Intervener No. 1. 
Naunit Lal, Advocate, for Intervener No. 2. | 


S. M. Sikri, Adyocate-General, Punjab (D. Gupta, Advocate, with’ him), for 
Intervener No. 3. 


S. M. Sikri, Advocate-General, Punjab, N. S. Bindra, Senior Advocate ( D. Gupta, 
Advocate, with them), for Intervener No. 4. 


G. C. Kasliwal, Advocate-General, Rajasthan (S. K. Kapur and .D. Gupta, 
Advocates, with him), for Intervener No. 5. ; 


The Judgment of the Court was delivered by 


- _ §, K. Das, 7.—These are two appeals on certificates granted by the High Court 
of Madras and consolidated by its orders, dated 22nd March, 1957. They are 
from the Judgment and Orders of the said High Court, dated 2oth April, 1956 and 
goth July, 1956 in two Tax Revision Cases, by which the High Court dismissed two 
aa filed by the appellants under section 12-B of the Madras General Sales 
Tax Act (Madras Act IX of 1939), hereinafter called the principal Act, in the follow- 
ing circumstances. 

M/s. George Oakes (Private) Ltd., appellants herein, are dealers in Ford 
motor cars, spare parts and accessories. For the two years 1951-52 and 1952- 
53 the appellants submitted their returns under the relevant provisions of the principal 
Act and claimed exemption from tax with regard to certain amount realised on 
transactions of sales which the appellants contended were inter-State sales and hence 
exempt from tax under Article 286 of the Constitution as it stood at the relevant 
I A eg 


*Qivil Appeals Nos. 280 and 281 of 1960, 28th April, 3961. 
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time. The Deputy Commercial Tax Officer, Madras, not only rejected the claim 
of exemption, but added to the turnover certain amounts which the appellants had 
collected by way of tax. The amounts so added for 1951-52 were= (ay Ral 8,000 to 
the net turnover assessable at 3 pies per rupee, and (b) Re. 4,30,000 to the turnover 
assessable at 9 pies per rupee. For 1952-53 the amounts so added were—(a) 
Rs. 30,132 odd and (b) Rs. 2,92,257 odd respectively. 


Aggrieved by the orders of the Deputy Commercial Tax Officer, the appellants 
preferred two appeals to the Special Commercial Tax Officer, Appeals, Madras 
City. These appeals were dismissed. ‘The matter was then taken to the Sales Tax 
Appellate Tribunal by means of two appeals. By this time the Madras Legislature 
had passed the Madras General Sales (Definition of Turnover and Validation of 
Assessments) Act, 1954, being Madras Act No. XVII of 1954. ‘This Act we shall 
refer to as the impugned Act in this judgment, because its constitutional validity is 
now the only question for decision in these appeals. The Tribunal negatived the 
claim of the appellants arising out of the contention that some of the sale transactions 
in the relevant years were in effect inter-State sales and therefore exempt from tax ; 
the Tribunal declined to go into the second question of the constitutional validity of 
the impugned Act. We may state here, though nothing now turns upon this, that 
the Tribunal held that when sales-tax was included in the turnover, it was proper to 
tax the amounts so included at the minimum rate only, viz., 3 pies in the rupee under 
section 3 (1) of the principal Act. 

Thereafter the appellants filed two revision petitions to the High Court under 
section 12-B of the principal Act. ‘These were dismissed in limins. By the orders, 
dated 2oth April, 1956, the High Court held that the contention as to some of the 
transactions being inter-State sales was concluded by one of its earlier decisions, 
which came before usin Ashok Leyland, Lid. v. The State of Madras, (Civil Appeal 
No. 446 of 19 KA In that appeal we delivered judgment on March 28, 1961 and 
held that the Š es Tax Laws (Validation) Act, 1956, applied and it was unneces- 
sary to consider the true nature of the transactions which the appellants contended 
were inter-State sales. Learned counsel for the appellants has conceded 
ibefore us that that decision governs the present appeals, and the first question no 
longer survives. 


As to the second question, the High Court by oversight did not deal with it 
in its orders, dated April 20, 1956. When the matter was brought to the notice 
of the High Court, it said in its orders, dated July 30, 1956 that the-second question 
‘was also concluded by its decision in Sri Sundararajan and Co., Lid. v. The State of 
Madras? where the validity of the impugned Act was upheld. ' 


When we heard these appeals along with Ashok Leyland, Lid. v. The State of 
Madras, (Civil Appeal No. 446 of 1958), we expressed the view that there was some 
divergence of opinion in the High Courts on the second question and the substantial 
point for consideration before us was whether the impugned Act was validly made 
under Entry 54 of the State List in the Seventh Schedule to the Constitution: thus 
the question raised was one of legislative competence and affected all the States. 
‘The State of Madras was already a party respondent to these appeals. Accordingly, 
we directed the issue of notices to the Advocates-General of all other States also. 
In pursuance of the said notices the Advocates-General of Andhra Pradesh, Assam, 
West Bengal, Gujarat, Maharashtra, Punjab and Rajasthan have appeared 
‘before us. ‘They have unanimously supported the State of Madras in its submission 
that the impugned Act is valid ; some of them have added supplementary arguments 
in support of that submission. 


For convenience and brevity we shall refer in this judgment to the main argu- 
ments as representing two differing points of view; firstly, there is the argument 
on behalf of the appellants that the several provisions of the principal Act as also 
section 2 of the impugned Act make a distinction between the sale price of goods sold 


° = 
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and the amount collected by way of tax and in view of that distinction made, what 
the impugned Act seeks to impose is a ‘tax on sales tax’, a subject which does not 
come within the ambit of Entry 54 of List II which at the relevant time ‘read as 
“ Taxes on the sale or purchase of goods other than newspapers”. On the other 
side, the argument is that what the impugned Act seeks to do is to enlarge the scope 
of the definition of ‘ turnover’ so as to include the amount collected by way of tax 
in the turnover by a deeming provision, and this the State Legislature was compe- 
tent to enact under Entry 54 of the State List. These are the main arguments on 
the two sides ; but there are several subsidiary points in support of the main argu- 
ment on each side, and it would be an over simplification to ignore these altogether. 
We shall, therefore, consider them also when dealing with the main argument on 
each side. 


We shall first refer to the relevant provisions of the principal Act and of the 

impugned Act, in so far as they bear on the points debated before us. Under sec- 
tion 3 of the principal Act which is the charging section, every dealer is liable to 
pay, subject to the provisions of the Act, for each year a tax on his total turnover 
for that year calculated at a particular percentage of such turnover. What is 
‘turnover ’ is defined in section 2 (i). The definition substantially states—‘ ‘turn- 
over’ means the aggregate amount for which goods are either bought or sold by 
a dealer whether for cash or for deferred payment or other valuable consideration 
PATEE RA > < Sale ’ is defined in section 2 (A) and means (we are reading so much 
of the definition only as is material for our purpose) “every transfer of property in 
goods by one person to another in the course of trade or business for cash or deferred ' 
payment or other valuable consideration. ° It is worthy of note here that the 
-tax imposed by the principal Act is a tax on total turnover, and turnover means 
the aggregate amount for which goods are either bought or sold by a dealer. There- 
fore, one of the questions which fall for consideration is whether the State Legis- 
lature went beyond its legislative competence in enacting by the impugned Act 
that the amounts collected by the dealer by way of tax shall be deemed to have 
formed part of his turnover. This brings us to section 8-B of the principal Act, 
which provides in sub-section (1) that no person who is not a registered dealer shall 
collect any amount by way of tax ; nor shall a registered dealer make any such 
collection except in RN with such conditions and restrictions, if any, as 
may be prescribed ; sub-section (2) provides inter alia that every person who has 
collected or collects by way of tax any amounts shall pay over the same to the State 
Government. Section 15 provides for penalties for a contravention of some of the 
provisions of the principal Act including the provisions of section 8-B. 


In The Deputy Commissioner of Commercial Taxes, Coimbatore Division v. M.Krishna- 
swami Mudaltar & Sons4, the Madras High Court held that the amount collected by a 
registered dealer from the consumer by way of sales tax and paid over to Govern- 
ment should not be included in the turnover of the registered dealer as part of the 
sale price of the goods sold and it was not liable to be taxed again. This decision 
was given on January J 1954. In July, 1954 was enacted the impugned Act, 
sections 2 and 3 whereof need only be set out here. 


“ Section 2. Sales tax collections by dealers to be deemed part of turnover.—In the case of sales made 
by a dealer before the 1st April 1 954> amounts collected by him by way of tax under the Madras 
General Sales Tax Act, 1939 (Ma Act IX of 1939) (hereinafter referred to as the principal Act), 
shall be deemed to have formed part of his turnover. 


3. Validation of certain assessments and collections.—(1) All assessments, and collections made, all 
orders passed, all actions taken by any officer in the exercise or purported exercise of jurisdiction or 
wer conferred by the principal Act, and all judgments, decrees or orders pronounced by any Tri- 
Panal or Court in the exercise of its jurisdiction or powers with respect to matters in the principal Act, 
on the basis that amounts collected by a dealer by way of tax under the principal Act before the rst 
April, 1954, formed part of the turnover of the dealer are hereby declared to have been validly made 
passed, taken or pronounced, as the case may be, and any finding recorded by any officer, Tribunal 
or Court to a contrary effect and any order, judgment or decree in so far as such order, judgment or 
decree embodied or is based on any such finding and does not relate merely to the costs of the pro- 
ceeding which result in the judgment, decree or order shall be void and of no effect : - 





t. (1954) 2 M.L..J 151 : 5 S.T.C. 88. 
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Provided that no act or omission on the part of any n shall be punishable as an offence 
which would not have been so punishable if this Act had not been passed. 
(2) Nothing in sub-section (1) shall be construed as authorising any officer, in assessing any 

ealer in the exercise or purported exercise of jurisdiction or powers conferred by the principal Act, 
to include in the turnover of the dealer amounts collected by him after the 1st April, 1954, by way of 
tax under the principal Act.” 
The validity of the impugned Act was then questioned in the Madras High Court 
and in Sri Sundararajan & Co., Lid. v. The State of Madras1, it was held that the impugn- 
ed Act was valid. *The High Court pointed out that the earlier decision in Krisna- 
swami Mudaliar’s case, was not that the State Legislature could not make the amounts 
collected by a registered dealer by way of tax under section 8-B part of the assess- 
able turnover, but that the principal Actas it stood at the relevant time did not 
make such amounts part of the assessable turnover. It held that in pith and 
substance the impugned Act validated the assessments already made before 
April 1, 1954 and that even where the registered dealer collected any amount by 
way of tax under the authority of section 8-B, the payment by the purchaser was on 
the occasion of the sale by the dealer and vis-a-vis the latter it was in reality part 
of the price the purchaser paid the seller for purchasing the goods. ‘The same view 
was also expressed by the Patna High Court in Asoka Marketing Company Lid. v. 

The State of Bihar®, with regard to the Bihar Sales Tax (Definition of Turnover 
and Validation of Assessments) Act, 1958. The question before us is whether 
the aforesaid view is correct. 


The relevant legislative entry, as we have said earlier, is Entry 54 of List [I— 
“ Taxes on the sale or purchase of goods other than newspapers.” A similar entry 
(No. 48) in List II of Schedule VII to the Government of India Act, 1935s read as. 
“ Taxes on the sale of goods.” The true scope and effect of that entry was consi- 
dered by this Court in the State of Madras v. Gannon Dunkerley & Co. (Madras) Lid.*, 
and on a review of several decisions bearing on the subject it held that the res- 
sion “ sale of goods” was a term of well-recognised legal import in the general law 
relating to sale of goods and in the legislative practice relating to that topic and 
must be interpreted as having the same meaning as in the Sale of Goods Act, 1930 ; 
in other words, it was held that sales contemplated by Entry 48 of the Government 
of India Act, 1935, were transactions in which title to the goods passed from the 
sellér to the buyer, and in The Sales Tax Officer, Pilibhit v. Messrs. Budh Prakash Fat 
Prakash®, it was held that a mere executory agreement was not a sale within the 
meaning of that entry. We think that the same meaning must be given to Entry 54 
of List II‘*of the Seventh Schedule to the Constitution. The question before us is 
that giving that meaning to the entry, is the impugned Act a valid piece of legisla- 
tion by a competent Legislature ? 


Now, learned Counsel for the appellants has not raised before us the extreme 
contention that in no case could the State Legislature validly make a law which 
would include the amount collected by way of tax as part of the turnover of the dealer.. 
He has submitted that it is unnecessary for him in this case to press into service any 
such wide proposition. His argument is that the principal Act by sections 8-B 
and 15 aad the impugned Act by section 2 thereof having made a distinction 
between what he calls the sale price and what is collected by way of tax by the 
dealer, the question of the validity of the impugned Act must be determined on 
the basis of that distinction and so determined, what the impugned Act does is to 
impose what learned Counsel calls “ a tax on tax” and therefore not covered by 
the relevant legislative entry. His submission further is that what is collected! 
by way of tax being distinct from sale price and therefore from turnover, it must 
be necessarily held that the amount collected by way of tax is not essentially 
connected with the transaction of sale and therefore the imposition of “a tax on 
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tax ° has no necessary connexion with the transaction of sale as understood in the 
general law relating to sale of goods. 


We are unable to accept this argument as correct. First of all, we do not think 
that either the principal Act or the impugned Act proceeds on any immutable dis- 
tinction between sale price and tax such as learned Counsel for the appellants has 
suggested. The principal Act does not contain any separate definition of sale 
price. We have already referred to the definitions of ‘sale’ and ‘turnover’ ; 
those definitions do not show any such distinction. On the centrary, the expres- 
sion ‘turnover’ means the aggregate amount for which goods are bought or sold, 
whether for cash or for deferred payment or other valuable consideration, and when 
a sale attracts purchase tax and the tax is passed on to the consumer, what the buyer 
thas to pay for the goods includes the tax as well and the aggregate amount so paid 
‘would fall within the definition of turnover. In Paprika Lid. and another v. Board of 
Trade1, Lawrence, J., said 

‘Whenever a sale attracts purchase tax, that tax presumably affects the price which the 
-seller who is liable to pay the tax demands but it does not cease to be the price which the buyer has 
to pay even if the price is expressed as x plus purchase tax.” 

“The same view was again expressed in Love v. Norman Wright (Builders), Ltd.*, 
when Goddard, L.J., said : 


“ Where an article is taxed, whether by purchase tax, customs duty, or excise duty, the tax 
becomes part of the price which ordinarily the buyer will have to pay. The price of an ounce of 
‘tobacco is what it is because of the rate of tax, but on a sale there is only one consideration though 
made up of cost plus profit plus tax. So, if a' seller offers goods for sale, it is for him to quote a price 
-which includes the tax if he desires to pass it on to the buyer. If the buyer agrees to the price, it is 
not for him to consider how it is made up or whether the seller has included tax or not. ” 


We think that these observations are apposite even in the context of the provisions 
of the Acts we are considering now, and there is nothing in those provisions which 
-would indicate that when the dealer collects any amount by way of tax, that cannot 
‘be part of the sale price. So far as the purchaser is concerned, he pays for the goods 
what the seller demands, viz., price even though it may include tax. That is the 
-whole consideration for the sale and there is no reason why the whole amount paid 
to the seller by the purchaser should not be treated as the consideration for the sale 
-and included in the turnover. 


But, argues learned Counsel for the appellants, section 8-B of the principal Act 
-and Turnover and Assessment Rules made under section 19 show that under the 
-scheme of the principal Act a distinction is drawn between the amount collected 
‘by way of tax and the amount of purchase price. It is indeed true that in section 
"8-B the amount collected by way of tax is separately mentioned, and while sub-section 

(1) thereof is merely enabling in the sense that a registered dealer may pass on the 

‘tax, sub-section (2) imposes an obligation on the registered dealer to pay over the 
amount of tax collected by him to Government. The position under the Turn- 
-over and Assessment Rules is correctly summarised in the following extract from 
the judgment in Arishnaswamy Mudaliar’s case?. 

“ Rule 4 provides that the gross turnover of a dealer for the purposes of the rules is the amount 
for which goods are sold by the dealer. Provision is made in rule 5 for certain deductions, and the 
mode or manner in which the tax to be levied has to be arrived at. The object of these rules is to 
assess the net turnover on which the tax is to be levied under the ee oe It is therefore 
«clear that under the charging section, tax is to be paid on the turnover which is assessed according to 
the rules. Rule 11 requires that every dealer should submit a return under rule 6 every year to the 
-assessing authority in Form A in which he has to show the actual gross and net turnover for the preced- 
ing year and the amounts by way of tax or taxes actually collected:during that year. In Form A colu- 
mus 1 to 10 relate to the gross turnover and the deductions to be made from the gross turnover ; 
column 10 requires the net turnover liable to tax to be shown. In column 11 the amount actually 
collected by way of tax or taxes under seccion 8-B has to be shown. ” : 


“The question however still remains—do the aforesaid provisions show such a dis- 
‘tinction under the scheme of the two Acts that the amount collected ‘by way of 
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tax cannot be part of the turnover of the dealer and if the impugned Act makes it a 
part of the turnover by a deeming provision, it must be struck down as being out- 
side the legislative competence of the State Legislature? It is necessary to empha- 
sise here that no question of legislative competence arose in Krishnaswamy Mudaliar’s 
casel, the decision being based on a construction of section 8-B and the Turnover 
and Assessment Rules only. 


We do not think that the distinction drawn in Krishnaswamy Mudaltar’s caset, 
whether right or-wsong on a question of construction only, is material to the ques- 
tion of legislative competence. In The Tata Iron © Steel Co., Ltd. v. The State of 
Bihar?, this Court dealt with a provision in the Bihar Sales Tax Act, 1947, similar 
to section 8-B of the principal Act. Das, C.J., delivering the majority opinion said: 


“ The circumstance that the 1947 Act, after the amendment, permitted the seller who was a 

repa ree dealer to collect the sales tax as a tax from the purchaser does not do away with the primary 
liability of the seller to pay the sales tax. This is further made clear by the fact that the registered 
dealer need not, if he so pleases or chooses, collect the tax from the purchaser and sometimes by reason 
of competition with other registered dealers he may find it profitable to sell his goods and to retain 
his old customers even at the sacrifice of the sales tax. This also makes it clear that the sales tax need 
not be passed on to the purchasers and this fact does noi alter the real nature of the tax which, by 
the express provisions of the law, is cast upon the seller. The buyer is under no liability to pay sales 
tax in addition to the agreed sale price unless the contract specifically provides otherwise. See Lovs 
v. Norman Wright (Builders), Lid. *. 
‘These observations show that when the seller passes on the tax and the buyer agrees 
to pay sales tax in addition to the price, the tax is really part of the entire consi- 
deration and the distinction between the two amounts—tax and price—loses all 
significance from the point of-view of legislative competence. ‘The matter is- not 
in any way different under the Turnover and Assessment Rules. It is true that in 
column 11 of Form A the amount collected by way of tax under section 8-B has to 
be shown ; that does not, however, mean that an immutable distinction such as 
will go to the root of legislative competence has been drawn and must be always 
maintained. It appears to us that the true effect of section 8-B and the Turnover 
and Assessment Rules is that (a) a registered dealer is enabled to pass on the tax, 
(5) an unregistered dealer cannot do so, and (c) the amount collected by way of 
tax is to be shown separately, for it has to be paid over to Government. This 
does not mean that it is incompetent to the Legislature enacting legislation pursuant 
to Entry 54 in List II by suitable provision to make the tax paid by the purchaser 
to the dealer together with the sale price in consideration of the goods sold, a part 
of the turnover of the dealer ; nor does it mean what in Jaw the tax as imposed 
by Government is a tax on the buyer making the dealer a mere collecting agency 
so that the tax must always remain outside the sale price. 


There is another aspect from which the question may be considered. We shall 
assume that under the scheme of the principal Acta distinction is drawn ‘between 
the amount collected by way tax and the sale price other than the tax. Is such a 
distinction continued and maintained by the impugned Act? Learned counsel 
for the appellants has referred us to section 2 of the impugned Act where the ex- 
pression ‘‘ collected by him by way of tax under the Madras General Sales Tax Act, 
1939” occurs. It is argued that the aforesaid expression in the impugned Act has 
to be read with the provisions of the principal Act and so read , section 2 maintains 
and continues the distinction made under the principal Act. Again, we are unable 
to agree. The expression “‘ collected by him by way of tax, etc.” is merely descrip- 
tive of the “ amounts” so collected ; the essential and operative part of section 2 
says that the amounts so collected shall be deemed to have formed part of the turn- 
over of the dealer. Therefore, in express terms section 2 states that the tax 
shall be deemed to have formed part of the turnover and obliterates the distinction, 
if any, between ‘ tax’ and ‘ turnover, for the limited period during which the im- 
pugned Act operates. To hold that the distinction is maintained and continued 
under the impugned Act is to go against the express terms of section 2. This aspect 
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of the question was adverted to in The Government of Andhra v. East India Commercial 
Co., Lid. where the Andhra High Court had occasion to consider the question from 
a somewhat different point of view, namely, an amendment made by the Andhra 
Pradesh Legislature in the definition of the expression ‘ turnover’ in the principal 
Act. Section 2 of the amending Act substituted the following definition of ‘ turn- 
over’ :— 

“ Turnover means the total amount set out in the bill of sale (or if there is no bill of sale, the 
total amount charged) as the consideration for the sale or purchase of goods. p « « èe « e «© « 
including any sums charged by the dealer for anything done in respect of the goods sold at the time of 


or before the delivery of the goods and any other sums charged by the dealer, whatever be the descrip- 
tion, name or object thereof.” 


Section 4 of the amending Act repeated sections 8-B and 8-C of the principal Act: 
Dealing with the effect of these amendments, the High Court of Andhra Pradesh 
said : 

“ The ultimate economic incidence of the sales tax is on the consumer or the last purchaser and 
whatever he pays for the goods is paid only as price, that is to say, as consideration for the purchase. 
The statutory liability, however, for payment of sales tax is laid on the dealer on his total ‘turnover ” 
whether or not he realises the tax from the purchasers. Generally speaking, the price charged by 
the dealer would be inclusive of sales tax, for, it is to his interest to pass the burden of the tax to the 
purchaser. So far as the dealer is concerned, the payment of a sum covering the tax made by a pur- 
chaser on the occasion of sale, is really part of the price which the purchasers pay for the goods. ’ 


Later, it referred with approval to the decision in Sri Sundararajan & Co. Lid. v. The 
State of Madras*. In this latter decision the validity of the impugned Act was ques- 
tioned and dealing with section 2 of the impugned Act, the High Court said : 

* Section 2 only enacted that such amount shall be ‘ deemed’ to be part of the turnover and 
for a limited period. It may not be necessary to set out authorities for the well-settled principle of 
what the effect is of the use of the expression ‘deemed’ in a statute. Was the islature competent 
to enact section 2 including the deeming provision, is the real question. If the validity of section 2 of 
the impugned Act is established there should be little difficulty in upholding the validity of section 3, 
which gave effect to the legal fiction enacted by section 2. 


Obviously, it is not the name the Legislature accords to a payment by a purchaser to a seller,who 
is a dealer as defined by the Act, that determines the question of the legislative competence. No 
doubt section 8-B called the payment as amount (collected) by way of tax. It is equally true that 
the statutory liability to pay the sales tax is laid on the dealer. What is taxable is not each transac- 
tion of sale but the total turnover of the dealer, computed m accordance with the provisions of the 
Act and the Rules. But it is well recognised that whatever be the form of the statutory provisions, 
the ultimate economic incidence of the tax is on the consumer, the purchaser. It was that well-settled 
principle that was re-stated in Bengal Immunity Co. Lid. v. Stat of Bihar®. Even ifthe registered dealer 
collects the amount by way of tax under the authority of section 8-B of the Act, the payment is by the 
purchaser on the occasion of the sale by the dealer. Pis-a-vis the dealer it is in reality part of the 
price the purchaser has to pay the seller for purchasing the goods. A tax on sucha payment, in our 
opinion, is well within the ambit of Entry 54 of List II, Schedule VII, read with Article 246 (3) of 
e Constitution. ” 


We are of the view that the aforesaid observations correctly give the true effect of 


section 2 of the impugned Act, and section 3 of the impugned Act is merely conse- 
quential. 


Mr. Sikri appearing on behalf of the States of Mabarashtra and Punjab has 
drawn our attention to certain American decisions which show that treating 
tax as part of the sale price in cases where the tax is passed on to the buyer, is 
well recognised and is not unknown to law (see Lash’s Products Company v. 
United States* ; Pure Lil Company v. State of Alabama®). We consider it un- 
necessary to examine these decisions, because the validity of the impugned Act 
must be determined on its own terms inthe context of the provisions of the 
principal Act. Reading the impugned Act in the light of the provisions of 
the principal Act, it seems clear to us that the impugned Act cannot be held to be 
bad on the ground of legislative incompetence. Under the definition of turnover 
the aggregate amount for which goods are bought or sold is taxable. This aggre- 
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gate amount includes the tax as part of the price paid by the buyer. The amount 
goes into the common till of the dealer till he pays the tax. It is money which he 
keeps using for his business till he pays it over to Government. Indeed, he may turn 
it over again and again till he finally hands it to Government. ‘There is thus nothing 
anomalous in the law treating it as part of the amount on which tax must be paid 
by him. This conception of a ‘turnover is not new. It is found in England 
and America and there is no reason to think that when the Legislatures in India 
defined ‘ turnover ’ fo include tax also, they were striking out into something quite 
unknown and unheard of before. 


The only question which has been raised in these appeals 1s regarding the vali- 
dity of the impugned Act. That question having been decided against the 
appellants, the appeals fail and are dismis:ed with costs. One hearing fee. 


V.S. EE Appeals dismissed. 
THE SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction]. 


Present :—K. N. WancuHoo, K. C. Das Gupta, J. C. SHAH AND RAGHUBAR 
Daya, JJ. 
Sunkavilli Suranna and others .. Appellants * 
D. 
Goli Sathiraju and others .. Respondents. 


Land Tenures—Tenants in possession of the land long before ths Zamindari rights and continubus possession 
till ths date of Madras Act I of 1908—-Occupancy rights—Not by virtue of Madras Act I of 1908—Sutt claim- 
ing rights in the occupancy rights—Presumption, that tenants own the kudiwaram applicabls—Burden of proof. 

In any action by an inamdar to evict his tenants and by a zamindar prior to 1908 to evict his 
ryots from their holdings, the burden was on the plaintiff to make out the right to evict by proving 
that the grant included both the melvaram and the kudiwaram interests or that the holders of Jand 


or their predecessors were let into possession by the inamdar or the zammdar under a terminable 
lease. 


The presumption which arises in a suit by a zamindar against a ryot for possession of the Jatter’s 
holding, rests not on the narrow ground of burden that whoever alleges title and claims relief on that 
footing must establish it; the Pelee anes has its roots in the system of land tenure and in the custom 
of the area in which the lands are situate, and applies in a suit between persons claiming under the 
ryot, as well as in a suit against the ryot by the zamindar. The presumption would apply in a suit 
by a person claiming a share in the occupancy right in land in possession of the defendants. 

Where there is no evidence that the occupation of the lands commenced under the zamindar 
and no evidence as to the terms on which the tenant was inducted on the lands and where the com- 
mencement of the tenancy and its terms were lost in antiquity and the tenants are proved to have been 
in continuous possession till the enactment of the Madras Estates Land Act, 1908 in the light of the 
presumption that the zamindar is, unless the contrary is proved, the owner of the melwaram and the 
ryot the owner of the kudiwaram, the occupancy rights would devolve upon the successors and tke 
occupancy oo in the lands would not be rights acquired by virtue of the provisions of the Madras 
Act I of 1908. 


The practice among the zamindars of taking muchilika as from ryots negativing the existence of the 
occupancy rights as being prevalent has been recognised by Courts. If there were some reliable or 
substantial, evidence to show that the tenancy had commenced after the zamindari rights accrued 
or that other wise the tenants rights was restricted, the value to be attached to the recitals of the nature 
set out above may be greater. 


No definite opinion was expressed on the meaning of the word ‘ Jeroyiti ryots ’. 


Appeal from the Judgment and Decree, dated the 25th April, 1960, of the 
Madras High Court in A.S. No. 67 of 1947. 


K. Bhimasankaram, Senior Advocate, (K. R. Chaudhuri, Advocate, with him), for 
Appellants. 

T. V. R. Tatachari, Advocate, for Respondents Nos. 1 to 3. 

P. Ram Reddy, Advocate, for Respondent No. 9. 


M. R. Krishna Pillai, Advocate, for Respondent No. 24. 
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The Judgment of the Court was delivered by 

Shah, F.—One Thammiah had two sons—Gangaraju and Ramayya— and 
four daughters—Ammanna, Seshamma, Gangamma and Bhavamma; of these, 
the two sons and the daughter Ammanna died -during Thammiah’s lifetime. 
Gangaraju left him surviving his widow Chetamma and Ramayya his widow 
Venkamma. Ammanna was survived by her son Rudrayya, who was brought up 
by Thammiah. ‘Thammiah died in 1885, Seshamma in 1904, Gangamma in 1930: 
and Bhavamma in 1935. After the death of Bhavamma, Paddaraju (hereinafter 
called the plaintiff), son of Gangamma filed Suit No. 53 of 1944 in the Court of the 
Subordinate Judge at Rajamundhry against the descendants of Seshamma and 
Ammanna for a decree for partition and separate possession of a third share in 17 
lands, described in Schedule B to the plaint as “ agricultural land and m i 
in the aggregate 51 acres 72 cents in Patta No. 12 in village Pandalpaka in Pithapur 
Zamindari ” and in Schedule ‘ C’ described as three houses with sites thereof in 
village Pandalpaka. To this suit Jaggarayudu and Paddaraju, sons of Venkataraju 
—brother of the plaintiff— were impleaded as defendants 31 and 32. The plaintiff 
claimed that Thammiah owned occupancy rights in the ryoti lands in the Pithapuram 
Zamindari and that after Thammiah’s death the lands were managed with the 
permission of the ieee and his brother Venkataraju, in the first instance, by the 
two daughters-in-law of ‘Thammiah—Chetamma and Rammanna, son of Seshamma 
and their “ possession and management was on behalf of heirs and persons entitled 
to maintenance out of the estate ” and that the right to sue for partition accrued on 
the death of Bhavamma on 18th March, 1935. 


The suit was resisted by the descendants of Seshamma and Ammanna principally 
on the plea that in the lands described in Schedule ‘B’ Thammiah had no proprie- 

right and that occupancy right therein accrued to Rudrayya and -Veeriah 
(husband of Seshamma) by virtue of the Madras Estates Lands Act, 1908. It was 
also pleaded that Thammiah had made an oral will devising his estate in favour o 
Veeriah—who was his wlatom son-in-law—and Rudrayya in equal shares. This 
plea about the oral will was negatived by the Court of First Instance and the High 
Court and need no longer be considered, because it is not canvassed before us in 
this appeal. The trial Court held that Thammiah had no proprietary interest in 
the lands in Schedule ‘ B’ and on that view decreed the plaintiff’s claim for partition. 
of the houses and sites described in Schedule ‘ C’ only and awarded a third share 
to him, another third share to Ramanna and the remaining third share collectively 
to defendants 31 and 32—sons of Venkataraju. 


In appeal, the High Court of Madras modified the decree of the trial Court 
holding that in the agricultural lands ‘Thammiah had occupancy rights which on. 
his death devolved on his surviving daughters, and directed that those lands be also. 
partitioned, and that a third share be awarded to the plaintiff and a third share to 
defendants 31 and 32 together with mesne profits from 18th March, 1935, the date 
of Bhavamma’s death. With certificate under Article 133, this appeal is preferred’ 
by the descendants of Seshamma and Ammanna. 

The principal question which falls to be determined in this appeal is whether 
Thammiah had, as claimed by the plaintiff, occupancy rights in the lands des- 
cribed in Schedule “B”, or as the contesting defendants contend, Thammiah was. 
an annual tenant of the zamindar and that after his death the lands were held on 
similar tenure by dififferent members of the family of Thammiah and that the 
occupancy right was acquired by Rudrayya and Veeriah by virtue of the Madras. 
Estates Lands Act, 1908. The lands are within a permanently settled zamindari 
under Madras Regulation XXV of 1802, and it is common ground that Thammiah 
was cultivating the entire area of the lands during his life-time. There is no evidence- 
indicating that his possession was ever disturbed during his life-time. There is 

in no evidence about the commencement of the occupation of Thammiah or- 
his predecessors : commencement of their occupation is therefore lost in antiquity. 
The lands are described in the various documents, to which we will presently refer, 
as “ jeeroyati lands” , Thammiah as “ jeeroyati ryot” , and after his death his: 
daughters-in-law and grandson Ramanna were similarly described. 
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Three documents—Exhibits. D-1, D-2 and D-3—which establish that Thammiah 
was cultivating the lands throw important light on the problem under discussion.. 
Exhibit D-r is a muchilika, dated ist July, 1883, executed by Thammiah in favour 
of the zamindar. Exhibits D-2 and D-3 are similar muchilikas, dated respectively 
roth August, 1884 and 15th July, 1885. Each of these muchilikas is in respect of 
the seventeen pieces of lands described in Schedule ‘ B’ and the ‘ cist’ settled is 
Rs. 419-8-o. The terms of the three muchilikas are identical. Thammiah is. 
described in the AET as “ jeeroyati ryot” and the lands are described as. 
“ jeeroyati pampus ”. It is recited in the muchilikas : 


“I have executed and delivered this muchilika agreeing that I should pay the said cist amount. 
of Rs. 419-8-0 every fasli according to the instalments mentioned hereunder to the Officials on your 
behalf and to obtain receipts 3. . . . . that during the last year of the term, I should 
not raise gingelly or chiruveru crop on these pampus but that I should leave sufficient land for purposes- 
of garden cultivation and seed beds ; that I should not cut down any kind of trees without your per- 
mission ; that I should not raise permanent gardens or construct houses on these lands without your 
permission; that I should not cause damage to these lands so as to make them unfit for cultivation pur- 
poses ; that if at the end of the term you should lease out these pampus to anyone, whom you like, 
for a cist amount advantageous to you, I should not raise objection thereto ; that if you had leased. 
out these lands to other ryots for the ensuing year after the expiry of the ee and if the said ryote 
should carry on necessary works for purposes of cultivation during the ensuing year by way of 
ploughing seed-beds, sowing seeds and planting tender sugarcane even before the expiry of this term, 
I should leave sufficient land to them without raising any objection whatsoever ”. 


By the covenants of the muchilikas ‘Thammiah had undoubtedly undertaken not 
to raise certain crops, nor to cut trees, nor to put up permanent constructions 
and had also undertaken to give certain facilities to other tenants inducted in 
the lands by the zamindar. The evidence does not justify the inference that 
Thammiah was inducted on the land by Exhibit D-1. There is even no evidence 
that the land was acquired from the zamindar by the members of Thammiah’s 
family, or that the ancestors of Thammiah were not on the land before the 
zamindari rights accrued to the zamindar. It is also not disputed that lands in 
zamindaris in the Madras Presidency were held in occupancy right by many ryots 
even before the Madras Estates Lands Act, 1908, was enacted. As observed in 
Venkata Narasimha Naidu v. Dandamud: Kotayya1, at page 301, that 


“there is absolutely no ground for laying down that the rights of ryots ia zamindaries invari- 
ably or even generally had their origin in express or implied grants made by the zamindar. The view 
that, in the large majority of instances, it originated otherwise is the one most m accord with the 
history of agricultural land-holding in this country. For, in the first place, sovereigns, ancient or 
modern, did not here set up more than a right to a share of the produce raised by raiyats in lands 
cultivated by them, however much that share varied at different times. And, in the language of the 
Board of Revenue which long after the Permanent Settlement Regulations were passed, investigated 
and reported upon the nature of the rights of ryots in the various parts of the Presidency, “ whether 
rendered in service, in money or in kind and whether paid to rajas, jagirdars, zamindars, poligars, 
mutadars shrotriemdars, inamdars or to Government officers, such as tahsildars, amildars, amins 
or thannadars, the payments which have always been made are inoversally deemed the due of 
Government. ... .” Therefore to treat such a payment by cultivators to zamindars as ‘ rent’ in the 
strict of sense the term and to imply therefrom the relation of landlord and tenant so as to let 
in the presumption of law that a tenancy in general is one from year to year, would be to 
introduce a mischievours fiction destructive of the rights of great numbers of the cultivating classes 
in this province who have held possession of their lands for generations and generations.” 


It was also observed in that case (at page 303) : 


“ Tt thus seems unquestionable that prima facie zamindar and ratyat are holders of the melvaram 
and kudivaram rights, respectively. When, therefore, the former sues to eject the latter, it is difficult 
to see why the defendant in such a case should be treated otherwise than defendants in possession 
are generally treated, af being called upon, in the first utanc; to prove that they have a right to 
continue in possession ’ 


The right to occupy tana under the revenue system prevailing in Madras may arise 
by reason of the customs in the district in which they are situate. In any event, 
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sais 


there is no presumption that the holder of the land under a zamindar is a tenant 


at will. In each case the rights of the ryot have to be ascertained in the light of 
the facts proved. . ae = 

‘In Appa Rau vy. Subbanna and others1, Muttusami Ayyar and Wilkinson, JJ., were 
called upon to consider whether a zamindari ryot could mortgage his interest in 
his holding.- It was observed in that case that 

“ According to the course of decisions, therefore, in this presidency the landlord may determine 
the tenancy if there is a contract, express or implied, by exercising his will %in accordance with his 
obligations ; that there is no presumption in favout of a tenancy at will ; that an occupancy right may 
exist by customs ; that a pattadar or raiyat in a mitta is entitled to continue in possession so long as 
he regularly pays rent and has a saleable interest, and that by reason of special circumstances in evi- 
dence the onus of proof may be shifted, even in regard to permanent occupancy right, from the tenant 
to the landlord.” 


‘The Court also observed that it would be 
“ monstrous to hold that every tenant in a zamindari is presumably a tenant at will.’ 


In Vencata Makalakskmamma v. Romajogi*, a zamindar served a notice upon 
the defendant, who was a cultivating ryot in the zamindari calling upon him to 
deliver possession of his holding, and on default of compliance sued to evict him 
from his holding. ‘The defendant pleaded that he and his ancestors had been 
“ jiroyati ryots’ of the holding from times immemorial. According to the High 


_, ‘Court, the zamindar having failed to prove that the ryot’s tenancy had commenced 


under the zamindar or his ancestors, the suit should be dismissed. ‘The Court 
observed that 
‘in cases in which the raiyats “holding is not shown to have commenced subsequent to the 


permanent settlement and when upon the evidence it is possibly as ancient as the zamindari itself, 
the principle laid down with reference to tenancies which admittedly commenced under the zamindar.”’ 


had no application, and that in such cases it is not unreasonable to hold that the 
onus of showing that the tenancy commenced under the plaintiff or his ancestors 
rests on the zamindar, and that until he shows it, the zamindar may be fairly 
presumed to have been the assignee of Government revenue, and the tenant liable 
to pay a fair rent and entitled to continue in possession as long as he regularly pays 
rent. 

In Venkata Narasimha Naidu v. Dandamudi Kotayya®, which we have already re- 
ferred, it was held that a ryot in a permanently settled estate 1s ‘al facie nota 
mere tenant from year to year but the owner of the kudivaram right in the land he 
cultivates, and in a suit in ejectment, the zamindar 

“ is to prove that the kudivaram right in the disputed land subsequently passed to the defendant 
or some person through whom he claims under circumstances whic give the plaintiff the right to 
eject.” 

‘The Court observed that there is no substantial analogy between an English 
tenant and an Indian ryot for the right of ryots came into existence mostly, not 
under any letting by the Government of the day or its assignees, the zemindars, but 
independently of them ; according to the Indian traditions such rights were 
generally acquired by cultivators entering upon land, improving it and making it 

roductive. After referring to the judgment of Turner, C.J.,and Muttusami Ayyar, J. 
in Siva Subramanya v. The Secretary of State for Indiat, that the Hindu jurisprudence 
rested private property on occupation as owner, and to Secretary of State v. Vira 
Rayan®, that the right to the possession of land is acquired by the first person who 
makes a beneficial use of the soil, it was observed that the well-known division in 
the Madras Presidency of the great interests in land under two main heads of the 
melvaram interest and the kudivaram interest made the holder of the kudivaram 
right, far from being a tenant of the holder of the melvaram right, a co-owner with 
him. 


wee, | 
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In Cheekati Zamindar v. Ranasoora Dhora and others’, Shephard, J., observed 
at page 322, 


“Many of the occupants of zamindari lands are not tenants inthe proper sense of the word, and the 
fair presumption is that, when new occupants are admitted to the enjoyment of waste or abandoned 
lands. The intention is that they should enjoy on the same terms as those under which the prior 
occupants of zamindari lands held. It is open to the zamindar to rebut the presumption. ‘He may 
show as was shown in Achayya v. Hanumantrayudu* that the usual condition of things does not prevail 
in his estate, or he maysadduce evidence as to the particular contract made between him and his 
tenant. In other words, he may show that the terms of the contract were different from those which 
ordinarily prevail between a zamindar and the occupant of zamindari lands.” 


Mr. Justice Subrahmania Ayyar observed, 


“Practically the whole of the agricultural land there is not cultivated by persons who merely hire 
it for a limited time. The raiyats most generally hold by no derivative tenure. And even where 
the right to cultivate passes to them from zamindars the payment made by them in the absence of a 
contract, is regulated by custom in the last resort, as provided in section 11 of the Rent Recovery 
Act. The raiyats are generally entitled to hold the lands for an unlimited time, that is, as long as they 
wish to retain it subject to the performance of the obligations incident to the tenure, Nor can it 
be said that this is true only in regard to so much of the land in the hands of the ralyats as cannot 
be shown to have been obtained by them from zamindars, For in the case of lands which have been 
relinquished by the former occupants or which have been lying waste from time immemorial, 
they too, when taken up by a raiyat, are treated exactly on the same footing as land into the 
possession of which it is not shown that the raiyat was let in by a zamindar, and the raiyat holds 
possession of them for an indefinite period.” : 


In Kumbham Lakshmanna and others v. Tangirala Venkateswarlu and others*, the 
Judicial Committee of the Privy Council held that in a suit to eject the tenant of 
an inamdar from his holding the burden is on the plaintiff to make out a right to 
evict by proving that the grant included both the melvaram and the kudivaram 
interests, or that the tenants or their predecessors were let into possession by the 
inamdar under a terminable lease. The dispute in that case was between inamdars 
and a tenant and had to be decided by the Civil Court, for having regard to the 
definition in section 3 (2) (d) of the Madras Estates Land Act, 1908, the Act did 
not apply to inamdars. By section 6 of the Act it having been provided that 


“ every ryot now in ssion Or who shall hereafter be admitted by a land-holder to - 
sion of ryoti land situated in the estate of such landholder shall have a permanent right of occu- 
pancy in his holding,” : 
all tenants in possession of Jand at the date on which the Act came into 
operation, were declared to be holders of permanent occupancy rights, 
but the Act did not justify the inference that the holders prior to that 
date did not and could not hold occupancy rights. The Privy Council was 
of the view that in any action by an inamdar to evict his tenants and by a zamindar 
prior to 1908 to evict his raiyats from their holdings, the burden was on the plaintiff 
to make out the right to evict by proving that the grant included both the melvaram 
and the kudivaram interests or that the holders of land or their predecessors were 
let into possession by the inamdar or the zamindar under a terminable lease. The 
Privy Council judgment, therefore, recorded its approval to the view expressed in 
the earlier cases to which we have referred. 


But counsel for the respondents contended that this was not a suit between a 
Zamindar and a ryot and the rule as to the onus of proof in a suit as between a 
zamindar and a ryot did not apply where the suit was filed by a person like the 
plaintiff claiming a share in the occupancy right in land in possession of the defen- 
dants, and unless the plaintiff establishes tively that the common ancestor 
was before 1908 in possession as an occupancy tenant, his suit must fail. We do 
not think that this is a permissible approach.. The presumption which arises in a 
suit by a zamindar against a ryot for possession of the latter’s holding, rests not 
on the narrow ground of burden that whoever alleges title and claims relief on 
that footing must establish it; the presumption has its roots in the system of land 
tenure and in the custom of the area in which the lands are situate, and applies in 
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a suit between persons claiming under the ryot, as well as in a suit against the ryot 
by the zamindar. 


Counsel for the respondent relied upon certain circumstances which appear- 
ed from the evidence as lending support to the plea of the contesting defendants 
that the lands were not held by Thammiah in occupancy right. Reliance was 
placed upon the covenant in Exibits D.-1,D-2 and D-3 that the zamindar may on the 
expiry of the year of the muchilika, let out the lands to any tenant at “' cist ” advanta- 
geous to the zamindar. It is true that in Exhibits D-1, D-2 and D-3 it is recited 
that if at the end of the term of the muchilika the zamindar should lease out the 
land to any one for a “cist ” advantageous to him, Thammiah would not object 
thereto, and he further agreed that he would leave sufficient land, without raising 
any objection, for the ryot to carry out the necessary work for cultivation during 
the ensuing year. But such a covenant is by itself not sufficient to justify the in- 
ference that the ryot’s tenure was precarious. It appears that since the decision 
of the Madras High Court in Chockalinga Pillai v. Vytkealinga Pundara Sunnady*, that 
neither the Rent Recovery Act, nor the regulations operated to extend a tenancy 
beyond the period secured by the express or implied terms of the contract creating 
it, the zamindars were accustomed to take muchilikas or other writings from their 
ryots admitting, notwithstanding the true nature of their rights that their tenure 
was restricted or precarious. In Vencata Mahalashmamma v. Ramajogi*, in dealing 
with a muchilika executed by a ryot for a period of one year only, Mr. Justice 
Muttusami Ayyar observed, 

<‘ Neither a patta nor a muchalka granted or executed under Act VIII of 1865 during the 
continuance of the holding is conclusive evidence that the holding is a tenancy from year to year. 
A patta or muchalka is ordinarily nothing more than a record of what the tenant has to pay for 
a particular year with reference to the pre-existing relation oflandlord and tenant. The fact 
cannot also be lost sight of that the zamindar is always a man of education, status and mfluence 
and often exercises revenue power and control over the village records. On the other hand, the 


raiyats are illiterate persons and it would be easy enough to get them sign an ing as long as 
there is no attempt to interfere with their actual occupation and enjoyment of the land.” 


It would be unreasonable, therefore, to attach any undue importance to the recitals 
of the nature contained in Exhibits D-1, D-2 and D-3. ‘The Privy Council in 
Kumbham Lakshmamma’s case? referred to the practice among zamindars of taking 
muchilikas from ryots negativing the existence of the occupancy rights as being 
prevalent and to the judicial recognition of such a practice in Peravalt Rotayya 
v. Punopalli Ramakrishnayya*, and Zamindar of Chellapalli v. Rajalapati Somayya®. ‘The. 
Judicial Committee referred with approval to the observations of Wallis, G.J., in 
the latter case to the effect: . , 


cc In this connection it is to be borne in mind that numerous instances have come before the 
Courts in which subsequent to the decision of the Chokalinga’s case’ zamindars succeeded in 
inserting in pattas and muchchilikas terms ucgativing the existence of occupancy right”, 
and pointed out that they could not neglect the consideration that a ryot 
so long as he is not evicted, might be prepared to sign anything and that the eviden- 
tial value of such a contract should be judged accordingly. It is true thatifthere were 
some reliable or substantial evidence to show that the tenancy had commenced after 
the zamindari rights accrued or that otherwise the tenant’s right was restricted, the 
value to be attached to the recitals of the nature set out may be greater; but there 
are no circumstances in this case lending strength to the recitals contained in Exhbits 
D-1, D-2 and D-3. ; 

After the death of Thammiah, muchilikas were obtained and pattas granted by 
the zaminar not in favour of the daughters of Thammiah,who were under the Hindu 
Law his heirs, but in favour of his daughters-in-law, in the first instance, and there- 
after, in favour of one of the daughters-in-law and Ramanna, grandson of Thammiah, 
These documents are Exhibits D-4, D-5, D-5 (a), D-6 and D-8. Exhibit D-4 is a 
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muchilika executed on August 15,1891, by Venkamma and Chetamma, daughters-in- 
law of Thammiah. Exhibit D-5 is another muchilika executed on August 15,1893, 
by Venkamma and Chetamma. Each of these muchilikas is for a period of one year. 
Exhibit D-5 (a) is a patta executed on October 10,1893, by the zamindar correspond- 
ing to muchilika Exhibit D-5. Exhibit D-6 is a patta executed on May 21, 1904, by 
the zamindar in favour of Chetamma and Ramanna—minor by his guardian Veeriah— 
and there is Exhibit D-8 which is a patta dated January 16, 1906 also in favour of 
Chetamma and Ramanna. All these muchilikas and pattas related to the same 
seventeen pieces of land which were originally in the possession of Thammiah,and 
the covenants thereof are identical. It is true that in respect of the first two muchili- 
kas the ryots were Chetamma and Venkamma, and in Exhibits D-6 and D-8 
the ryots were Chetamma and Ramanna. Counsel for the defendants asks us to in- 
fer from Exhibits D-4 to D-8 that the zamindar had at the end of the year for which 
the muchilikas or pattas were executed exercised his right of eviction and had taken 
possession of the lands and had given them to other persons of his own choice. 
But it is difficult to draw that inference in the absence of any reliable evidence that 
the zamindar had evicted ryots who had executed the muchilikas and had then in- 
ducted fresh ryots on the land. The reason why Venkamma was omitted after 1893 
from the muchilikas and pattas of the land and in her place Ramanna was substituted 
will be presently mentioned. After the death of Tahmmiah, his rights in the land 
would undoubtedly devolve by the law of inheritance upon his surviving daughters 
with limited interest. But the fact that muchilikas were taken from persons who were 
strictly not heirs according to Hindu Law, but were still representatives of the family, 
will not justify an inference that the right of the original ryots were extinguished and 
fresh rights in favour of persons who executed muchilikas were created. The two 
daughters-in-law—Chetamma and Venkamma—after the death of Thammiab, conti- 
nued to live in the family house together with Seshamma, Veerayya and Rudriah, 
and it is not unlikely that the zamindar rded the two daughters-in-law as re- 
presentatives of the family and took raachilieas from them. There is no warrant 
for the inference that they were inducted on the land in independent right by the 
zamindar and not as representatives of the decendants of Thammiah. The learned 
Judges of the High Court observed that 

“in 1885 (when Exhibit D-4 was executed) in country A sate like Pandalpaka, it is too much to 
assume such a sound knowledge of Hindu Law. Besides, Venkamma and Chetamma were, admit- 
tedly, living along with Veeriah and Rudrayya and Ramanna and Bhavamma during Thammiah’s 
life-time, and continued to live in that same house after his death....So, we have no doubt that the 
Maharaja of Pittapur, the zamindar, never intended in the least to take away the B Schedule lands 
from Tammayya’s heirs and give them to Venkamma and Chittemma who were not heirs and we 


hold that he renewed the patta in favour of these two widows, as they were ‘onsidered 2y him to be 
representing Tammayya’s estate, being his widowed daughters-in-law.” i 


In our view, this in the circumstances of the case, is a correct inference. 


It appears that after 1895 there arose disputes between Veeriah and Venkamma 
—and it was arranged to provide maintenance to Venkamma out of the estate of 
Thammiah. Exhibit P-1, dated May 16, 1899, records the terms on which majnten- 
ance was granted, This document has a very important bearing on the question which 
falls to be decided in this appeal. It is recited in Exhibit P-1 that all the properties 
of Thammiah had devolved, after his death upon his “ dowhitrus ” (daughter’s sons), 
Rudriah and Ramanna and that the two “dowhitras were bound to maintain the 
widowed daughters-in-law—Chetamma and Venkamma—and that accordingly they 
were being maintained, but as Venkamma was unwilling to live in the family house, 
it was decided to give her for maintenance expenses Rs. 25 and 240 kunchams of 
white paddy per year besides a house for residence. This deed recites that out of the 
estate of Thammiah the two widows—Chetamma and Venkamma were in fact being 
maintained, that the estate was inherited by Rudriah and Ramanna, and recognises 
the right of the widows to receive maintenance out of the estate. There is no evi- 
dence on the record that besides the lands mentioned in Schedule ‘P’ there was any 
other agricultural land of which Thammiah was possessed and which had devolved 
upon Rudriah and Ramanna. It is admittedly out of the property of Thammiah 
which had devolved upon Rudriah and Ramanna that mainenance was agreed 
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to be given, and if Thammiah was not possessed of any property other than the lands 
in Schedule ‘B’ Exhibit P-1 must lend strong support to the inference that the lands 
in Schedule ‘B.’ were regarded at the date of the maintenance deed as belonging to 
the estate of Thammiah out of which Venkamma was entitled to maintenance. ‘The 
assumption that the property had devolved upon Rudriah and Ramanna is evidently 
not true. So long as the daughters or any of them were alive, there were, according 
to the Hindu Law aplicable to the Madras Presidency, owners, though for their life- 
time only, of the estate left by Thammiah. Exhibit P-1 does therefore lend support 
to the case of the plaintiff that the property was regarded as belonging to the family 
in which all persons who were living in the house of Thammiah, including the two 
aaah ta law had interest. After maintenance was provided to Venkamma 
by Exhibit P-1 her name was omitted from the muchilikas and the pattas subse- 
quently executed. Pattas Exhibit D-6 and D-8 are, as we have already stated, in 
favour of Chetamma and Ramanna. 


It is true that rent was enhanced by the zamindar from time to time under 
the muchilikas. During the life time of Thammiah the annual rent was Rs. 419-8-0 
and it remained unchanged, but after his death the rent, even though the area of 
the land continued to be the same, was enhanced to Rs. 481-8-o under Exhibit 
D-4. ‘There is some error in totalling up the amount of rent, but the enhancement 
of rent by Rs. 52 is substantially the result of alteration of rent of Sr. No. 315. Ori- 
ginally the rent of Sr. No. 315 was Rs. 29-3-9 ; it was enhanced to Rs. 81-3-9. 
Under Exhibit D-5 the rent is Rs. 537 (it should have been Rs. 473), but that 
again, is the result of some error in totalling, the only enhancement being in res- 
pect of No. 358 which was increased from Rs. 5 to Rs. 6-8-0. In Exhibit D-6 of 
the year 1904 the rent of this land was enhanced to Rs. 60-8-0 and rent in respect 
of Sr. No. 315 was enhanced to Rs. g1-3-9. The High Court has held that 
this enhancement of rent of the two lands Nos. 315 and 358 was presumabl 
because the lands were irrigated, and, having regard to the circumstances, we thi 
the inference of the High Court is correct. Enhancement of rent of the lands from 
time to time does not lend support to the inference that fresh pattas and muchilikas 
were not in recognition of the previous rights. It is pertinent to note that in the 
records of the zamindar all the muchilikas in respect of the lands bore No. 12, 
during the lifetime of Thammiah and after his death they bore No. 23. The cir- 
cumstance that the same area of land remained in the occupation continously of 
the family of Thammiah under Exhibits D-: to D-8 for a period exceeding 25 
years also lends support to the plea of the plaintiff. It is true that by his notice 
Exhibit D-7 the zamindar called upon Ramanna and Chetamma to vacate the 
kumatam (which term is translated by the learned counsel for the respondent as 
‘home-farm’) lands of the extent of 51 acres 72 cents. But by the year 1905 it 
was well-known that legislation of the nature, which was ultimately, enacted as 
the Madras Estates Land Act, 1908, was on the legislative anvil and no reliance 
can be placed upon the statements made in the notice which does not appear to 
have been followed by proceedings, for enforcement of the claim to possession. It 
is common ground that on January, 16, 1906, the zamindar issued in favour of 
Chetamma and Ramanna a patta in respect of the same lands for an annual rental 
of Rs. 578-4-0, rent having been enhanced in respect of Sr. Nos. 46 and 
358 only. 


The High Court placed strong reliance upon the circumstances that in all 
the muchilikas and pattas the lands were described as “ jeroyati lands” and the 
tenants were described as ‘“‘jeroyati ryots”. The High Court observed that 
“ jeroyati ryot” was a well-known term indicating prima facie possession of occupancy 
rights. However, the state of the authorities in the Madras High Court to which 
our attention has been invited does not justify us in expressing any definite opinion 
on that plea. In Zamindar of Bodokimidy v. Badankayala Bhimayya and others 1, 
Curgenven, J., held that the phrase ‘on jirayati tenure’ is only used where occupancy 
rights exist. But beyond the bare statement in the judgment that “ the phrase ” 
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on jirayati tenure “ being, so far as my experience goes, only used where occupancy 
rights exist ”, there is no further elaboration in the judgment. In (Jvaturt) Lingayya 
Ayyavaru v. Kandula Gangiah and others!, Wallace J., without referring to the earlier 
judgment of Curgenven J., observed that the term “ jeroyatidar”’ did not imply 
that the executant was an occupancy ryot. Here also no reasons appear to have 
been given in support of the view. In Dadamudy Tatayya and others v. Kelachina 
Venkatasubbarayya Sastri*, Devadoss J., in the course of hearing an appeal called 
for a finding frorf the trial Court as to the meaning of the word “jeroyiti”’ as 
used in the Vuyyur Zamindari and as to the meaning of the expression “ savaram 
jeroyiti’? used in documents in that estate. The Subordinate Judge recorded 
evidence on the question referred to him, and observed after referring to Brown’s 
Dictionary and Wilson’s Glossary, that the word “‘ jeroyiti land ” may mean “‘culti- 
vable or arable land ”, but it was only the context that must decide which meaning 
was to be given to the word. He also observed that the word “ jeroyiti”’ especially 
when prefixed to the word ‘‘right ” or hakku had come to mean “ rights of occu- 
pancy”’. This report of the Subordinate Judge, it appears, was accepted by the 
High Court. These are the only decisions of ihe Madras High Court to which our 
attention was invited. The task of this Court, in ascertaining the special meaning 
which an expression used in the revenue administration and by the residents of a 
certain area has acquired, is indeed difficult. If the expression “jecrayot”’ isa 
local variation of “ Zeerait? used in the revenue administration, especially in 
Northern India, it may mean “ assessed” land, or “agricultural” land. On 
the materials placed, we are unable to express any definite opinion on this part of 
the case of the plaintiff. 


To summarise, there is no evidence to show that occupation of the lands by 
Thammiah commenced under the zamindar ; and there is no evidence as to the 
terms on which Thammiah or his predecessors were inducted on the lands : the 
commencement of the tenancy and the terms thereof are lost in antiquity, but 
Thammiah and his descendants are proved to have continued in possession of 
land uninterruptedly till the enactment of the Madras Estates Tand Act, 1908. 
In the light of the presumption that the zamindar is, unless the contrary is proved, 
the owner of the melvaram and the ryot the owner of the kudivaram the inference 
is irresistible that Thammiah was the holder of the occupancy rights in the lands 
and that these rights devolved upon his successors and that the occupancy rights 
in the lands were not acquired by virtue of the provisions of Madras Act I of 1908. 


Before parting with the case, a minor question relating to mesne profits awarded 
to the plaintiff and defendants 31 and 32 must be mentioned. By his plaint the 
plaintiff claimed mesne profits in respect of his share for three years prior to the 
date of the suit. He valued the claim for mesne profits at Rs. 3,800—past profit 
on plaintiff’ 1/3rd share for two years 1940 and 1941 at Rs. 2,280 and past mesne 
profits on plaintiff’s 1/grd share for the year 1942 at Rs. 1,520. The trial Court dis- 
missed the plaintiff’s suit as to his share in property described in Schedule ‘B’. The 
High Court in awarding a third share to the plaintiff and another third share to 
dekndants 31 and 32 collectively also awarded past mesne profits from the 18th of 
March, 1935, i.e., the date of the death of Bhavamma, along with future mesne 
profits regarding the shares in the B and C Schedules properties. But the High Court 
could not award mesne profits prior to August, 1940 which had never been claimed 
by the plaintiff in the suit. We therefore modify the decree of the High Court and 
direct that mesne profits before the suit are awarded from the 4th of August, 1940. 
Subject to that modification, the decree passed by the High Court is affirmed and the 
appeal is dismissed with costs payable by the contesting defendants to the plaintiff. 


V.S. Appeal dismissed. 


ty” AIR. 1928 Mad. 58, ra ALR. 1928:-Mad. 786. - 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction. ) 
PRESENT :—P. B. GAJENDRAGADKAR AND K. N. Wancuoo, JJ. 
Shew Bux Mohata and another .- Appellants* 
v. 
Sm. Tulsimanjari Dasi and another a. Respondents. 


Civil Procedure Code (V of 1908), Order 45, rule 7 (as amended in 1920)—WNon-compliance with order 
under—Power of High Court to grant extension of time—(Order 12, ruls 3 of the Supreme Court Rules) 


There is no specific provision which provides for for the effect of failure to comply with Order 
45, rule 7, Civil Procedure Gode (V of 1908) even after the amendment of 1920 prescribing a shorter 
period. Failure to make such provision is not without significance. Considering the provision made 
in rule 11 as to effect of failure of complying with an order under rule 10 of the same Order, the 
effect of the failure to make any such provision in the case of an order under rule 7, would be that 
the jurisdiction of the Court to extend time was not intended tobe taken away. High Courts 
had the power to extend time prior to the amendments and the amendment of 1920 has made no 
difference in that behalf. 


There is another statutory provision which leads to the same conclusion (zide Order 12, rule 
3 of the Supreme Court Rules. Despite the failure to furnish the security or make the deposit in 
time, some further or other order according to the justice of the case may still be passed by the Court 
in its discretion and that must mean an ordercondoning the default and granting further time to 
furnish the security or to make the required deposit. If this be the true position about the effect of 
‘Order'12, Rule 3 of the Supreme Court Rules it would follow that the High Courts would have 
Jurisdiction to extend time even ifrule 7 of Order 45, Civil Procedure Code after its amendment in 
1920 had taken away that jurisdiction. Section 112 of the Code expressly provides that nothing 
contained in the section shall he deemed, inter alta, to interfere with any rules made by the Supreme 
Court for the presentation of appeals to that Court or their conduct before that Court. Hence 
Order 45, rule 7, could not interfere with the provision under Order 12 rule 3 of the Supreme Courts 
Rules which empowers extension of time in proper cases and for cogent reasons therefor. 


Appeal by Special Leave from the Order, dated the 6th day of July, 1956, of the 
Calcutta High Court in Appeal to the S.C. No. 32 of 1955. 


N. C. Chatterjee, Senior Advocate, (D. N. Mukherjee, Advocate, with him), for 
Appellants, 


Syamdas Bhattacharya and S. N. Mukherjee, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Gajendragadkar. F7.—The short question of law which arises in this appeal is 
whether the Calcutta High Court had jurisdiction to extend the time for furnishing 
security for costs of the respondents under Order 45, rule 7 of the Code of Civil 
Procedure. The Calcutta High Court has held that it had no jurisdiction to extend 
time as prayed for by the appellants, and so the certificate already granted by it 
to the appellants to appeal to this Court against its own decree has been cancelled. 
The order cancelling the said certificate has given rise to this appeal by Special 
Leave.; and so the only question which we are called upon to consider is one of 


construing Order 45, rule 7 of the Code as well as Order 12, rule 3 of the Supreme 
Catrt Rules. 


, The relevant facts leading to the present controversy are not in dispute. The 
appellants had instituted a suit (No. 73 of 1944) in the First Additional Court of 
the Subordinate Judge of 24 Parganas against the six respondents. In this suit 
they claimed a declaration of title to the immovable property in question and 
aig hee for recovery of possession of the said property together with mesne profits. 

e learned trial Judge decreed the suit on March 20, 1948. Two appeals were 
then filed against the said decree by two sets of respondents (Appeals Nos. 111 of 
1948 and 135 of 1948). Of these two appeals Appeal No. 135 of 1948 was dis- 
missed but Appeal No. 111 of 1948 was partly allowed and the decree passed in 
favour of the appellants granting possession and mesne profits to the appellants 
against respondent 3 was set aside. Thereupon the appellants applied for and 
En EN NEEE E 
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obtained a certificate from the Calcutta High Court to enable them to appeal to 
this Court. The decree under appeal was one of reversal and the valuation of the 
subject-matter of the dispute boit in the trial Court and in the intended appeal 
before this Court exceeded the statutory limit prescribed in that behalf and so the 
appellants were in fact entitled to a certificate under Article 133 (1) (a) of the 
Constitution. Accordingly a certificate was issued on May 18, 1956. The last 
date for the deposit of the security amount of Rs, 2,500 and the printing cost of Rs. 
1,184 was June 2%, 1956. According to the appellants owing to circumstances 
over which they had no control they could not deposit the said two amounts on 
the due date. Consequently on July 4, 1956, they filed an application before the 
High Court praying that the requisite amounts tendered by them be accepted after 
condoning the delay made by them in the payment of the said amounts. This 
application was rejected on the ground that according to the uniform current of 
decisions in the said Court it had no jurisdiction to extend the time for depositing 
the amount of security. It is against this order that the appellants have come to 
this Court by Special Leave. 


Order 45, rule 7 of the Code occurs in the Chapter dealing with appeals to 
the Supreme Court, and it deals with the security and deposit which are required 
to be made on grant of certificate to a party intending to prefer an appeal to this 
Court. Order 45, rule 7 (1) (a) provides that where the certificate is granted the 
applicant shall, within ninety days or such further perid, not exceeding sixty days, 
as the Court may upon cause shown allow, from the date of the decree complained 
of, or within six weeks from the date of the grant of the certificate, whichever is the 
later date, furnish security in cash or in Government Securities for the costs of the 
respondent. The word “ within ninety days or such further period not exceeding 
sixty days ” which occur in the first part of the rule have been added by Act XXVI ` 
of 1920 in substitution for the words “six months” which were originally enacted 
in the said rule. It is common ground, and indeed it is not disputed, that prior 
to the amendment made in 1920 High Courts had jurisdiction to extend time for 
furnishing security for cogent and satisfactory reasons. In Burjore and Bhawani 
Pershad v. Mussumat Bhagana1, the Privy Council had held, agreeing with the view 
taken by the Full Bench of the Calcutta High Court that the words in section 602 of 
the Code of 1877 (Act X of 1877), in regard to extending time for giving security 
in appeal were directive only and there was jurisdiction in the High Court to grant 
extension of time for cogent reason. In other words, the time of six months pres- 
cribed by the statute could not be departed from without cogent reason. Asa. 
result of this decision under the provisions of Order 45, rule 7 as they stood until 
the amending Act XXVI of 1920 was passed all the High Courts consistenly 
exercised their jurisdiction in the matter of furnishing securities and extended 
time where they were satisfied that there was a proper and valid reason to do so. 
The question which arises for our decision is whether by the amendment made 
in 1920 this position has been altered. 


There can be no doubt that the object of the amendment was to expedite the 
final decision of the appeals which were taken before the Privy Council, and so 
the restrictive words have now been introduced whereby the period prescribed by 
the first part of the rule cannot be extended beyond 150 days ; but does the use 
of these restrictive words indicate that there is no jurisdiction in the High Courts to 
extend the period for a sufficient cause? Having regard to the fact that even before 
the amendment the period of six months had been indicated it seems somewhat 
difficult to hold that by restricting the period to 150 days by the use of the restrictive 
words the Legislature had intended to take away the pre-existing jurisdiction of the 
High Courts to extend the period for a reasonable cause. The jurisdiction to enlarge 
the period for a good cause shown could not have been intended to be taken away 
by implication merely by the use of the restrictive clause introduced, in the amend- 
ment. 
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Besides, it is significant that even after the amendment there is no specific 
provision which provides for the efféct of failure to comply with Order 45, rule 7. 
Rule 8 deals with cases where security has been furnished and deposit made, and 
it provides that on-the'security being furnished and deposit made the Court shall 
declare the appeal admitted, give notice thereof to the respondent, transmit to 
the Supreme Court’ the record as therein provided, and give to either party one or 
more authenticated copies as specified. There is no rule which prescribes the conse- 

uence of non-compliance with the order made under rule 7° Failure to make 
this provision is not without significance because rule 11 expressly provides for 
the effect of failure to comply with the order made under rule 10. In other words, 
where the Court makes an order calling upon the appellant to furnish within 
a time to be fixed by it other and sufficient security, or to make within like time the 
required payment, and the appellant fails to comply with the said order, rule 11 
expressly provides that on such failure of the appellant the proceeding shall be stayed 
and the appeal shall not proceed without an order in that behalf of the Supreme 
Court and in the meantime execution of the decree appealed from shall not be 
stayed. It would thus be seen that where the Legislature intended that failure 
to comply with a specific order should lead to the consequence of a specific result 
it has made an appropriate provision in that behalf, and so failure to make any 
such provision in regard to the consequence of non-compliance with the order 
made under rule 7 may suggest that the jurisdiction of the Court to extend time was 
not intended to be taken away. Since it is open to the Court to extend time the 
Legislature may have thought that it should be left to the discretion of the Court 
to decide whether the failure to comply with its order under rule 7 should be con- 
doned and the period extended for furnishing security, or whether the default 
should not be condoned and the certificate should therefore be cancelled. In our 
opinion, therefore, reading Order 45, rule af as amended along with the other 
relevant ptovisions of the said Order it would be difficult to hold that the High 
Court has no jurisdiction to extend time for furnishing security under the said rule. 
High Courts had jurisdiction to extend time prior to the amendment of 1920 and 
the amendment of 1920 has made no difference in that behalf. 


, ‘There is another statutory provision which leads to the same conclusion, 
and that is Order 12, rule 3 of the Supreme Court Rules framed by this Court in 
exercise of its rule-making powers under Article 145 of the Constitution. Rule 3 
reads thus :— 


“ Where an appellant, having obtained a certificate from the High Court, fails to furnish the 
security or make the deposit required, that Court may, on its own motion or an application in that 
behalf made by the respondent, cancel the certificate and may give such directions as to the costs of the 
appeal and the security entered into by the appellant as it shall think fit or make such further or 
other order as the justice of the case requires.” 


This rule corresponds exactly to rule g of the Privy Council Rules. On a fair 
construction of this rule there appears to be no doubt that if-a party having obtained 
a certificate from the High Court fails to furnish security or to make the required 
‘deposit it is open to the Court to adopt either of two courses ; it may cancel the 
certificate and may give diréctions as to the costs of the appeal and the security 
entered into by the appellant or it may make such further or other order as the 
justice of the case may require ; and that clearly suggests that the High Court has 
jurisdiction to consider the question as to whether the justice of the case requires 
that the certificate already granted should not be cancelled and further time should 
be given to'the party to furnish the security or to make the required deposit. The 
last clause of rule 3 refers to such further or other order as the justice of the case 
requires, and ‘that must necessarily mean an order other than, and different from, 
the order ‘cancelling the certificate. It is true that the intention behind this rule 
might have “been differently and better expressed but the object of the rule is plain 
‘and unambiguous and its construction presents no difficulty whatever. Failure 
to furnish the security or to make the deposit in time does not inevitably and in 
every case lead to the cancellation of the certificate. Despite the said failure some 
further or other order according to. the justice of the case may still he passed by the 
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Court in its discretion, and that, in our opinion, must mean an order condoning the 
default and granting further time to furnish the security or to make the required 
deposit. If this be the true position about the effect of Order 12, rule 3 of the 
Supreme Court Rules it would follow that the High Courts would have jurisdiction 
to extend time for furnishing security even if rule 7 of Order 45, after its amendment 
in 1920 had taken away the said jurisdiction. Section 112 of the Code expressly 
provides that nothing contained in the Code shall be deemed, inter alta, to interfere 
with any rules mafle by the Supreme Court, and for the time being in force, for 
the presentation of appeals to that Court or their conduct before that Court. There- 
fore, if Order 12, rule 3 expressly recognises and gives jurisdiction to the High 
Courts to extend the time for furnishing the security or to make the deposit in a 
proper case the provision would not be interfered with by rule 7 of Order 45e 
That is how, apart from the provisions of rule 7 of Order 45, we reach the conclusion 
that the Calcutta High Court had jurisdiction to extend time for furnishing the 
security in the present case. However, as we have already held the amendment 
of rule 7 of Order 45 does not really take away the pre-existing jurisdiction of the 
High Courts to extend time, and so there is complete harmony between the said 
rule and Order 12, rule 3 of the Supreme Court Rules. 


On this question there appears to be consensus of judicial opinion in the 
decisions of all the High Courts in India except the Calcutta High Court which for 
some years past has struck a note of dissent. It is unneceeesary to deal with a 
catena of decisions on which Mr. Chatterjee relied in support of his contentions. 
It would be enough merely to mention them. It appears that in some High Courts 
the present question was referred to a Full Bench and the decisions of the Full 
Bench have negatived the view which appears to have been taken by the Division 
Benches in the said High Courts on the earlier occasions that the High Courts had 
no jurisdiction to extend time (Vide : Nilkanth Balwant Natu & others v. Shri Satcht- 
danand Vidya Narsinha Bharati & others! (Full Bench) ; Bishnath Singh © others v. 
Balwant Rao Naik Kalia & others? (Full Bench) ; Gulam Hussain v. Mansurbeg © 
others? (Full Bench) ; Lachmeshwar Prasad Shukul v. Girdhari Lal Chaudhuri* (Full 
Bench) ; Ghulam Rasul v. Ghulam Qutabud-din® (Full Bench) ; Thota Pitchaiah & others 
yv. M. Vedanta Narasimhacharyulu @& others? (Full Bench) ; and Ismail Piperdi v. 
Momin Bi Bi & others? (Full Bench). 


Even in Calcutta it was held by the Calcutta High Court by a Full Bench 
in Roy Fotindranath Chowdhury & others v. Rai Prasanna Kumar Banerjee Bahadur & 
others*, that the High Court had power to extend time as provided by section 602 
of the Code for depositing the estimated cost of translating, transcribing, indexing 
and transmitting to the Privy Council the records of the case under appeal, but it 
was added that the Court should not extend time without some cogent reason. 
In support of this conclusion the High Court relied upon the decision of the Privy 
Council in the case of Burjore and Bhawani Pershad®, ‘The same view was expressed 
by the said High Court in Harendra Lal Choudhry v. Sm. Hart Dasi Debei1°, where it 
was held that High Court had power to extend the time for depositing costs in Court 
but it ought not to do so without some cogent reasons. In reaching this conclusion 
this Court followed its earlier decision in the case of Roy Fpotindranath Chowdhury”. 
It, however, appears that in Raj Kumar Govind Narayan Singh & others v. Shamlal 
Singh & others!1 Chief Justice Rankin and Ghose, J., took a contrary view and 
held that there was no jurisdiction to extend time for furnishing the security under 
Order 45, rule 7 as amended in 1920. With respect, the question does not appear 
to have been fully argued before the Court, for the judgment does not discuss the 
question of construing the relevant provisions of Order 45, rule 7 or of rule 9 of 





1. LL.R. (1927) 51 Bom. 490 (F.B.). Andh, 55 (F.B.). 
2. I.L.R. (1939) All. 549 (F-B.). 4, (1939) Rangoon L.R. 668 (F.B.). 
g. LLR. (1952 Nag: 406 (F.B.). 8. aie ) 11 G.W.N. 1104 (F.B.). 
4. LLR oe 19 Pat. 123 (F.B.). g. (I 344) Ir ITA. 7. 
5. I.L.R. (1942) 23 Lah. 447 (F.B.). 10. et 14, C.W.N. ; 
G (1956) An WR. Joh; LER. (1956) 13, (19 39 O.W.N, 653, 
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the Privy Council Rules, and indeed the earlier decisions of the Court on that point 
do not appear to have been cited either. Even so, this decision was subsequently 
followed and that led to a consistent practice in the said High Court on which the 
learned Judges have relied in rejecting the appellants’ application for extension of 
time in the present case. In this connection it may. be relevant to note that when 
this question was raised before the Calcutta High Court again in Akimuddin Chowd- 
hury v. Fateh Chand Mahesri & others}, Chief Justice Derbyshire was referred to the 
Full Bench decision of the Bombay High Court in Nikanth Balw&nt Natu? in support 
of the argument that there was a jurisdiction to extend time for furnishing security, 
but he observed that though he had great respect for the said Full Bench decision 
there was a contrary decision of the Calcutta High Court in the case of Raj Kumar 
Govind Narayan Singh? and so he was bound to follow the said decision and conform 
to the practice prevailing in the Calcutta High Court. In our opinion, the practice 
prevailing in the Calcutta High Court since the decision of Chief Justice Rankin in 
the case of Raj Kumar Govind Narayan Singh? is not justified either by the provisions 
of Order 45, rule 7 of the Code or Order 12, rule 3 of the Supreme Court Rules. 
We must accordingly hold that the High Court was in error in holding that it had no 
jurisdiction to entertain the application made by the appellants to extend time for 

ishing the security. On the view which it took the High Court naturally did not 
examine the merits of the appellants’ case that there were sufficient and cogent reasons 
for condoning the delay. 


We would therefore allow the appeal, set aside the order passed by the High 
Court and remit the matter to that Court for disposal of the appellants’ application 
in accordance with law. In the circumstances of this case there would be no order 
as to costs, 


Appeal allowed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. L. Kapur, M. HmayaTuLLan AND J. C. Suan, JJ. 
C. Mohammad Yunus .. Appellant* 
v. 
Syed Unnissa and others .. Respondents. 


Limitation Act (IX of 1908), Article 120—Trustees in management of institutions under a schema decree— 
Surplus to be distributed by them— Right to share in surplus—Right to sus, when accrues. 


Specific Relief Act (1 of 1877), section 42—Suit for declaration of rights with consequential relief of injun- 
tion— Mainiainability. 

Shariat Act (XXVI of 1937) (as amended by Madras Act (XVIII of 1949)), section 2—-Construction— 
If retrospective—Effect on custom excluding females from inheritance and rights in Wakf. 


Practice—Findings of trial Court not canvassed before tha High Court in Second Appeal—-No permitted 
to be raised (before it) by the Supreme Court. 


In a suit filed in 1937 for a declaration of certain rights and for injunction restraining the (object- 
tors) defendants from interfering with the exercise of those rights by the plaintiffs and defendant No. 2, 
‘who.were females, the trial Court found that they were excluded from inheritance by custom, that 
the suit was not maintainable as framed and that it was barred by limitation, as it was filed more than 
12 years after the death of Fakruddin (in 1921) through whom they claimed the rights ; but it held 
that though they were Mahomedan females they could discharge the duties of ‘Peshimam’, ‘Khatib’, 
etc., through deputies. Jn the result the suit was dismissed. The High Court of Madras in Second 
Appeal decreed the suit. This appeal by ‘Special Leave’ is against that decree. 


[The suit Durgah and Majid were administered by a Board of trustees appointed under a decree 
in a scheme suit of the year 1940 and the surplus income was to be distributed them among the 
four families of which the plaintiff and defendant No. 2 represent one of the four. 


Held : The first plaintiff was only 1g years of age on the date of the suit and was entitled to file 
the suit within 3 years of her attaining majority under sections 6 and 8 of the Limitation Act (IX of 
1908). ‘That apart a suit for declaration of a right and for injunction restraining the defendant from 
ee 


1. (1939-40) 44 C.W.N. 920. 3. (1934-35) 39 C.W.N. 651. 
2. I.L.R.(1927) 51 Bom. 490 (F.B.), 193435 


t Civil Appeal No. 512 Qf 1957. 14th Febryary, 1961, 
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interfering with the exercise of that right is governed by Article 120 of the said Act, and in suit the right 
to sue arises when the cause of action accrues. It must be assumed, (nothing is shown to the contrary), 
that the trustees having been appointed under a scheme would be willing to allow the plaintiffs their 
legitimate rights if under the law they were entitled thereto. Ifthe trustees were willing to give a share 
in the income asaforesaid, mere denial of their rights by the defendant (objector) will not set the period 
of limitation running against them. 


__ Asuit for a declaration with a consequential relief for injunction is not a suit for declaration sinte 
plicitur ; itis a suit for declaration with further relief. Whether the further relief claimed in a parti- 
cular case as consequent®l upon the declaration is adequate must always depend on the facts and 
circumstances of cach case. 


No doubt by an immemorial custom governing the institutions the plaintiffs being females were 
not entitled to perform the services or share the income, emoluments and perquisites. But since 
the enactment of the Shariat Act VI of 1937) as amended by the Madras Act (XVIII of 1949) 
that custom must be deemed inapplicable. Section 2 as amended is explicit in that behalf. ‘“ The 
rule of decision ” in all questions relating to intestate succession and other matters specified in section 2, 
including wakfs, where the parties to the dispute are Muslims is the ‘‘Muslim Personal Laws.” 


Normally a statute which takes away vested rights under existing laws is presumed not to have 
retrospective operation. But the question is always one of intention to be gatbered from the 
language used in the Statute. Itis expressely stated that the rule of decision in cases where the parties 
are Muslims shall be the ‘ Muslim Personal Law’. The injunction is one directed against the Court. 
The intention of the Legislature appears to be quite clear ; the Shariat Act applies to all suits and 
proceedings pending on that date of the Act coming into operation as well as to suits and procec- 
dings filed after that date. Suits and proceedings which have been finally decided would not be 
affected by that enactment, but if a suit or proceeding be pending in appeal on that date when the 
Act was brought into operation the law applicable would be the ‘ Muslim Personal Law’ if the other 
conditions prescribed by the Act are fulfilled. The High Court was right in holding that it was 
bound to apply the provisions of the Act as amended by Madras Act (XVIII of 1949) to the instant 
suit. 

Rosham Ali v. Mt. Rehma! Bibi and others, A.I.R. 1943 Lah. 219, disapproved. 

Where the trial Court has found that the duties. of the offices of ‘ Peshimam’ ‘ Khatib’ and 
‘Mujawar’ could be performed by females through deputies, the appellate Court did not express any 
opinion thereon and before the High Court that question was not mooted, allowing the contesting 
defendants to argue the question before the Supreme Court would not be justified. Further there 
is nothing in the record to suggest that right to receive the share of the income is conditional upon 
the E laa of the duties of such offices. In any event, if the income was distributed amongst 
the four families, the plaintiff and defendant No.2 claiming under Fakruddin would by virtue of 
the provisions of Shariat Act be entitled to receive the income. 


Appeal by Special Leave from the Judgment and Decree, dated the 2gth August, 
1952, of the Madras High Court in Second Appeal No. 2349 of 1946. 


Azizuddin, Senior Advocate (K. R. Choudhury, Advocate, with him), for the 
Appellant. 


Shaukat Hussain and P. C. Agrawala, Advocates, for Respondents Nos. 1 and 2. 


The Judgment of the Court was delivered by 


Shah, 7.—There is in the village of Cavelong, District Chingleput in the State 
of Madras an ancient Durgah to which is appurtenant a Masjid. ‘The Nawab of 
Carnatic had granted two villages in inam for the maintenance of the Durgah and the 
Masjid. Offerings from the devotees who visited the Durgah and the Masjid were 
also received. The income of the institution after disbursing the expenses of “Sandal” 
and “ Urs ” and of feeding the poor has since long been shared by descendants in 
four families in equal shares. By custom females and persons claiming through females 
were excluded from receiving a share of the income and the income was distributed 
amongst the males descended in the male line. In Original Suit No. 27 of 1940 of the 
file of the Subordinate Judge, Chingleput, a scheme was framed for administration of 
the Durgah and the Masjid and a Board of trustees was appointed for the purpose. By 
the scheme, provision was made for distribution of the surplus income amongst the 
members of the four families. 


Fakruddin, in the following geneology, belonged to one of the four families which 
received the income, 
a re ak lo e ag py gea aE ES Te a al 
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Sheik Mohammad 


~ SEENE, E 


Fakir Mohammad 


aa i Niamat Ulla 
i Khamruddin Nayeem Uddin 
Fakir Mo i 
| | 
Fakruddin- Sulaiman Bi Niamat Ulla Abdul Wahid Safi 
(2nd plaintiff) | (rst deft.). Ulla 
Nayeemuddin 
(died unmarried) 
Rahmat D iaa Syed Unnissa 
(2nd defendant) hat plaintiff) 


As a descendant of Sheik Mohammad, Fakruddin received a 1/8th share of the 
income. He was also by ent with others entitled to perform the “ Urs” 
ceremony once in eight years. Fakruddin died in 1921 leaving him surviving his 
wife Sulaiman Bi and two daughters Rahmat Unnissa and Syed Unnissa. Sulaiman 
Bi is plaintiff No. 2 and Rehmat Unnissa and Syed Unnissa are respectively defendant 
No. 2 and plaintiff No. 1 insuit No. 156 of 1937 out of which this appeal arises. 


In the year 1926, it was the turn of Fakruddin to perform the “‘ Urs ” and it is 
claimed by the plaintiffs that it was performed on behalf of the widow and daughters 
of Fakruddin by their deputies. The next turn was in the year 1934, but in the 

ormance of the “ Urs” the plaintiffs and defendant No. 2 were obstructed 
y Abdul Wahid son of Nayeem-Uddin belonging to the other branch in Sheik 
Mohammad’s family. Plaintiffs 1 and 2 then filed suit No. 156 of 1937 in the Court 
of the District Munsif at Chingleput for a declaration that they were entitled to 
enjoy the properties described in the schedule annexed to the plaint and to manage the 
D , perform the “‘ Urs” festival and receive all “incomes, endowments and 
perquisites thereof once in every eight years” since 1934 according to their turn. 
They also claimed an injunction restraining Abdul Wahid from interfering with their 
rights in that behalf. Rahmat Unnissa the eldest daughter of Fakruddin was 
impleaded as defendant No. 2. Abdul Wahid defendant No. 1 died during the pen- 
dency of the suit and defendants 4 to 10 who were brought on record on their own 
application as heirs and legal representatives to the exclusion of the daughter of 
Adul Wahid defended the suit. They denied the right of the plaintiffs to a share 
in the income contending that by custom in the family, females were excluded from 
inheritance, that the office of * Peshimam ”, “Khatib ” and “ Mujavar ” could only 
be held by males and that females were excluded from those offices, that the 
plaintiffs’ claim was barred by the law of limitation and that in any event the suit 
for a mere declaration was not maintainable. 


The Trial Judge held—and the appellate Court agreed with him—that there 
was an immemorial custom governing the institutions precluding the plaintiffs from 
performing services or sharing the income, emoluments and perquisites and there- 
fore the plaintiffs were not entitled to perform those services and enjoy the surplus 
income, and accordingly they were not entitled to the declaration or the injunction 
prayed for. In Second Appeal, the High Court at Madras held! that by virtue of 
the Shariat Act, 1937, the income received from the institution had to be shared 
according to the personal Jaw of the parties and that the plaintiffs’ claim was not 
barred by the law of limitation nor was the suit open to the objection that it was as 
framed not maintainable. ainst the decree passed by the High Court, this appeal 
with Special Leave under Article 136 of the Constitution is preferred. 


In our view, the suit as framed was maintainable. The management of the 
institution is vested in the trustees. The four families, it is true, are by tradition 
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entitled to perform and officiate at certain ceremonies and also to share in the income. 
A suit for declaration with a consequential relief for injunction, is not a suit for decla- 
ration simpliciter ; it is a suit for declaration with further relief. Whether the further 
relief claimed in a particular case as consequential upon a declaration is adequate 
must always depend upon the facts and circumstances of each case. In Kun Behari 
Prasadji Purshottam Prasadji v. Keshavlal Hiralal and others’, it was held that section 42 
of the Specific Relief Act does not empower the Court to dismiss a suit for a declara- 
tion and injunction and that an injunction is a further relief within the meaning of 
section 42 of the Specific Relief Act. In that case, the plaintiff had claimed that a 
certain will was null and void and that being a close relative of the last holder of a 
gadi, he was entitled to be the aaia in the place of that last holder and for an 
injunction restraining the defendants from offering any obstruction to his occupation 
of the gadi. It was held that such a suit was maintainable. 


The surplus income of the institution is distributed by the trustees and the plain- 
tiffs are seeking a declaration of the right to receive the income and also an injunction 
restraining the defendants from interfering with the exercise of their right. The 
High Court held that plaintiff No. 1 was at the date of the suit 1g years of age and was 
entitled to file a suit for enforcement of her right even if the period of limitation had 
expired during her minority within three ‘years from the date on which she attained 
majority by virtue of sections 6 and 8 of the Indian Limitation Act. Apart from this 
ground which saves the claim of the first plaintiff alone, a suit for a declaration of a 
right and an injunction restraining the defendants from interfering with the exercise 
of that right is governed by Article 120 of the Limitation Act and in such a suit the 
right to sue arises when the cause of action accrues. The plaintiff’s claiming under 
Fakruddin sued to obtain a declaration of their rights in the institution which was and 
is in the management of the trustees. The trial Judge held that the plaintiffs were 
not “ in enjoyment of the share” of Fakruddin since 1921 and the suit filed by the 

laintiffs more than 12 years from the date of Fakruddin’s death must be held barred, 
but he did not refer to any specific article in the First Schedule of the Limitation Act 
which barred the suit. It is not shown that the trustees have ever denied or are 
interested to deny the right of the plaintiffs and defendant No. 2 ; and if the trustees 
do not deny their rights, in our view, the suit for declaration of the rights of the heirs 
of Fakruddin will not be barred under Article 120 of the Limitation Act merely 
because the contesting defendant did not recognise that right. The period of six 
years prescribed by Article 120 has to be computed from the date when the right to 
sue accrues and there could be no right to sue until there is an accrual of the right 
asserted in the suit and its infringement or at least a clear and unequivocal threat to 
infringe that right. If the trustees were willing to give a share and on the record of 
the case it must be assumed that they being trustees appointed under a scheme would 
be willing to allow the plaintiffs their legitimate rights including a share in the income 
if under the law they were entitled thereto, mere denial by the defendants of the 
rights of the plaintiffs and defendant No. 2 will not set the period of limitation 
running against them. l 

The trial Court 4s well as the first appellate Court held on an exhaustive review 
of the evidence that there was an inmemorial custom governing the institutions where- 
by the plaintiffs were not entitled to perform service or share the income, emolu- 
ments and perquisites. But since the enactment of the Shariat Act XXVI of 1937, 
this custom must be deemed inapplicable to the members of the family. By section 
a of the Act, it was enacted as follows : 

‘Notwithstanding any customs or usage to the con in all questions (save questions relating 

to agricultural lands) regarding intestate succession, ial property of females, including personal 
inherited or obtained under contract or gift or any other provision of Personal Law,marriage, 

olution of marriage, including talluq, ila, zihar, lian, khula and mubarrat, maintenance dower- 
guardianship, gifts, trusts and trust properties, and wakfs (other than charities and charitable insti- 
tutions and charitable and religious endowments) the rule of decision in cases where the parties 


are Muslims shall be the Muslim Personal Law (Shariat).” 
Under the Shariat Act, 1937, as framed, in questions relating to charities and 
charitable institutions and charitable and religious endowments, the custom or usage 


1. (1904) LL:Ry 28 Bom. 567. 
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would prevail. But the Act enacted by the Central Legislature was amended by 
Madras Act (XVIII of 1949) and section 2 as amended provides : 

“ Notwithstanding any custom or usage to the contrary, in all questions regarding intestate succes- 
sion, special property of females, including personal property inherited or obtained under contract, 
or gift or any other provision of personal law, marriage, dissolution of marriage, includmg Tallaq, 
ila, zihar, lian, Khula and Mubarrat,maintenance, dower, guardianship, gifts, trusts and trust pro- 

ies and wakts the rule of decision in cases where the parties are Muslims shall be the Muslim 

ersonal Law (Shariat).” 

Manifestly by this “ Act , the rule of decision ” in all questions relating to intestate 
succession and other specified matters including wakfs where the parties to the dis- 
pute are Muslims is the Muslim Personal Law. The terms of the Act as amended 
are explicit. Normally a statute which takes away or impairs vested rights under 
existing laws is presumed not to have retrospective operation. Where vested rights 
are affected and the question is not one of procedure, there is a presumption that it was 
not the intention of the Legislature to alter vested rights. But the question 1s always 
one of intention of the Legislature to be gathered from the language used in the statute. 
In construing an enactment, the Court starts with a presumption against retrospec- 
tivity if the enactment seeks to affect vested rights ; but such a presumption may be 
deemed rebutted by the amplitude of the language used by the Legislature. It is 
expressly enacted in the Shariat Act as ameneded that in all questions relating to the 
matters specified, that “ the rule of decision” in cases where the parties are Muslims 
shall be the Muslim Personal Law. The injunction is one directed against the Court: 
it is enjoined to apply the Muslim Personal Law in all cases relating to the matters 

ecified notwithstanding any custom or usage to the contrary. The intention of the 
Teeilatare appears to be clear ; the Act applies to all suits and proceedings which 
were pending on the date when the Act came into operation as well as to suits and 
proceedings filed after that date. It is true that suits and proceedings which have 
been finally decided would not be affected by the enactment of the Shariat Act 
but if a suit or proceeding be pending even in appeal on the date when the Act 
was brought into operation, the law applicable for decision would be the Muslim 
Personal Law if the other conditions prescribed by the Act are fulfilled. In our 
view, the High Court was right in holding that it was bound to apply the provisions 
of the Shariat Act as amended by Madras Act (XVIII of 1949) to the suit filed by 
. the plaintiffs. 

We are unable to agree with the view of the Lahore High Court in Syed Roshan 
Ali y. Mt. Rehmat Bibi and others}, that a right acquired before 1937 (the date on which 
the Shariat Act was brought into operation) to bring a suit for a declaration that 
alienation by the widow of the last holder who had by custom succeeded to the limited 
estate left by her husband was not binding upon the reversioner, was not taken away 
by the enactment of the Muslim Personal Law (Shariat) Application Act, 1937. 
It may be observed that the Court proceeded merely upon the general presumption 
against retrospectivity and their attention, it appears, was not directed to the phra- 
seology used by the Legislature to give section 2 a retrospective operation. 

The plea raised by counsel for the contesting defendants that even under the 
Muslim Personal Law, females are excluded from performing thg duties of the offices 
of “ Peshimam ”, “ Khatib ” and “ Mujavar ” and that they cannot carry out the 
duties of those offices even through deputies is one which was not raised before the 
High Court. The ‘trial Court has found that the duties of those offices could be 
performed through deputies. The first appellate Court did not express any opinion 
on that question and before the High Court, this question was not mooted. We 
do not think that we would be justified in allowing the contesting defendants to 
argue this question in this appeal. In any event, if the income was being distri- 
buted amongst the four families, the plaintiffs and defendant No. 2 claiming under 
Fakruddin would, by virtue of the provisions of the Shariat Act, be entitled to re- 

ceive that income. There is nothing on the record to suggest that the rjght to 
receive the income is conditional upon the performance of the duties of the offices 
of“ Peshimam gA cc Khatib » and * Mujavar D» : 

In that view of the case, this appeal fails and is dismissed with costs.. 

—— Appeal dismissed : 


1. ALR. 1943 Lah. 219. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
Present :—J. L. Kapur, M. HipayaTuLiau AND J. C. Sean, JJ. 
Mahanth Ram Das .. Appellani* 
v. 
Ganga Das . .. Respondent. 


Civil Procedure Code (V of 1908), Sections 148, 149 and 151—Final decision—Direction to pap 
additional Court-fee—Time fixed—Application for extension within time—-Sufficient cause made out—Powers 
of Couri. 

A Division Bench of the Patna High Court decided the appeal (by the appellant herein) in favour 
of the appellant and made a direction that the Court-fee on the amended relief for possession be paid, 
within three months of the date of ascertainment of the same by the office and communication thereof 
to his counsel ; failing which the appeal will stand dismissed. He was informed on April 8, 1954, 
that Rs. 1,987-8-0 was the Court-fee payable. On July 8, 1954, when no Division Bench was sitting, 
he applied praying that he may be permitted to pay immediately Rs. 1,400 and the balance in a 
month thereafter. On July13, 1954, it was heard by a Division Bench which dismissed the applica- 
tion, ‘‘saying the appeal has already stood dismissed as the amount was not paid within the time given.” 

The appellant then moved an application under section 151 of the Gode which was rejected on 
September 2, 1954, incidentally makıng a remark, “ the proper remedy was review.” 

A further application under section 151 read with Order 47, rule 1 of the Code, was heard on 
September, 27, 1955, by another Bench, which held that it did not fall within that Order and that 
sections 148 and 149 of the Code applied only to cases which were not finally disposed of and time could 
be granted only before the final order was made; for the same reason they rejected the request to 
extend time under the inherent powers of the Court ; but they granted a certificate for preferring the 
present appeal. 

Held; Section 148 of the Code of Civil Procedure (V of 1908), in terms, allowed extensions of 
time, even if the original period fixed has expired and section 149 is equally ‘liberal. A fortwri those 
sections could be invoked when the time has not actually expired. 

Procedural orders though peremptory do not completely estop a Court from taking note of events 
and circumstances which happen within the time fixed ; Courts have moulded their practice to 
meet such a situation and to restore a suit or proceeding even though a final order has been made. 

Lakshmi Narain Marwari v. Balmakund Marwari, (1925) 47 M.L.J. 441: L.R. 51 I.A. gar: 
I.L.R. 4 Patna 61 (P.C.), referred. 

In the instant case, held, the High Court should have considered the circumstance that no Division 
Bench was sitting on July 8, 1954, while dealing with the first application on July 13, 1954 when it was 
heard and it should have exercised its powers first on July 13, 1954 when the pretition fled within time 
was before it and again under the exercise of its inherent powers when the petitions under section 151 
of the Code were filed. Sections 148 and 149 would have clothed them with ample powers to 45 
justice to the applicant (appellant). 

It was further held that sufficient cause had been made out in the application and affidavit for 
extension of time ; the order of July 13, 1954 and subsequent orders have to be set aside. 


Appeal from the Judgment and Order, dated the 27th September, 1955, of the 
Patna High Court in Civil Revision No. 24 of 1954. 

R. C. Prasad, Advocate, for Appellant. 

The Judgment of the Court was delivered by 

Hidayatullah, 7.—The appellant who was plaintiff in a title suit in the Court 
of the Subordinate Judge II, Gaya, has appealed against the dismissal of his suit 
by the High Court at Patna with a certificate from that Court. In the suit he had 
asked for a declaration that he was nominated Mahant of Moghal Juan Sangat by 
his Guru, Mahanth Gulab Das, by a ac Saco deed. dated 21st October, 1944, and 
that he had thus the right to manage the Sangat and other off-shoots thereof. His 
suit was dismissed by the trial Judge on 31st May, 1947. He then appealed to the 
High Court at Patna, and on 26th November, 1951, the appeal was decided in his 
favour on condition that he paid Court-fee on the amended relief of possession of 

roperties involved in the suit, for which ed ae the case was sent to the Court of 

First Instance for determining the value of the properties and for fixing the‘amount 
of Court-fee to be paid. After the report from the Subordinate Judge was received, 





* C.A. No. 432 of 1957- qth February, 19681, 
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the case was placed for final orders before the High Court. V. Ramaswami, J., 
and C. P. Sinha, J. (as they then were) held that the valuation for the purpose of 
the suit was Rs. 12,178-4-0, and that ad valorem Court-fee was payable on it. They, 
therefore, made a direction as follows :— 


“ The High Court office will calculate the amount of Court-fee payable on the valuation we have 
given and communicate to the counsel for plaintiff-appellant what is the amount of the Court-fee he 
has got to pay both on the plaint and on the memorandum of appeal. We grant the plaintiff three 
months’ time to pay the Court-fee for the trial Court and also for the High Court. The time will be 
computed from the date counsel for appellant is informed of the calculation by the Deputy Registrar 
of the High Court. Ifthe amount is not paid within the time given, the appeal will stand dismissed. 
If the Court-fee is paid within the time given, the appeal will be allowed with costs and the suit brought 
by the plaintiff will stand decreed with costs and the plaintiff will be granted a decree declaring....” 


The Office of the High Court gave intimation on 8th April, 1954, that the 
deficit Court-fee payable was Rs. 1,987-8-o. The time was to expire on 8th July, 
1954 ; but the appellant was not able to find the money. It appears that the ap 

ellant’s advocate in the High Court asked the case to be mentioned before the 
Va Judge on 8th July, 1954, so that a request for extension of time could be 
made. No Division Bench, however, was sitting on that date, and the appellant 
filed an application on 8th July, 1954, requesting that he be allowed to pay Rs. 
1,400 immediately, and the balance, within a month thereafter. This application 
was placed before a Division Bench consisting of Ramaswami and Ahmad, JJ. 
when the following order was passed : 


“ This application for extension of time must be dismissed. By virtue of the order of the Bench 
dated the goth} March, 1954, the appeal has already stood dismissed as the amount was not paid within 
the time given.” 

The appellant then moved an application under section 151, which was rejected 
by Imam, C.J., and Narayan, J., on 2nd September, 1954. They, however, felt 
that the proper remedy was review. The appellant then filed another petition under 
section 151, read with Order 47, rule 1 of the Code of Civil Procedure, setting out 
the reasons why he was unable to find the money. He stated that he was seriously 
ill, and hough he had attempted to raise a loan, he was unable to get sufficient 
money, as the grain market had slumped suddenly, and people were unable to 
advance money. He offered to pay the deficit Court-fee within such further time 
as the High Court might fix. 


This application for Review was heard on 27th September, 1955, by Ramaswam1 
and Sinha, JJ. They first considered it from the viewpoint of Order 47, rule 1 of the 
Code of Civil Procedure, and held that the application did not fall within the Order. 
The argument of counsel that time could have been extended under section 148 
or section 149 of the Code of Civil Procedure was also not accepted. ‘The learned 
Judges held that these sections applied only to cases which were not finally disposed 
of, and that time under them could be extended only before the final order was 
actually made. The request to extend the time under the inherent powers of the 
Court was also rejected for the same reason. Ramaswami, J., concluded his order 
by saying : 

“I have considerable sympathy towards the plaintifi-petitioner who has placed himself in an 
unfortunate position, but we must be careful not to allow our jee ag to affect our judgment. 


To te the language of Farwell, J., in another context “ sentiment isa ous will-o-the wisp 
to a as a guide in the search for legal principles’ (Latham v. Johnsen) 1.” 


In the result, the petition was dismissed, but without costs. 


The appellant then moved the High Court for a certificate, and the case was 
heard by K. K. Banerji and R. K. Chaudhary, JJ. Though the decree was one of 
affirmance, the learned Judges fortunately found it’ possible to grant a certificate, 
and the present appeal has been filed. 


The case is an unfortunate and unusual one. The application for extension of 
time was made before the time fixed by the High Court for payment of deficit Court- 





1. L.R. (1913) K.B, 398. 
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fee had actually run out. That application appears not to have been considered at 
all, in view of the peremptory order which had been passed earlier by the Division © 
Bench hearing the appeal, mainly because on the date of the hearing of the petition 
for extension of time, the period had expired. The short question is whether the 
High Court, in the circumstances of the case, was powerless to enlarge the time, even 
_ though it had peremptorily fixed the period for payment. If the Court had consi- 
dered the application and rejected it on merits, other considerations might have 
arisen ; but the Hjgh Court in the order quoted, went by the letter of the original 
order under which time for payment had been fixed. Section 148 of the Code, in 
terms allows extension of time, even if the original period fixed has expired, and sec- 
lion 149 is equally liberal. A fortiori, those sections could be invoked. by the appli- 
cant, when the time had not actually expired. That the application was filed in 
the vacation when a Division Bench was not sitting should have been considered ‘ 
in dealing with it even on 13th July, 1954, when it was actually heard. The order, 
though passed after the expiry of the time fixed by the original judgment, would 
have operated from 8th July, 1954. How undesirable it is to fix time peremptorily 
for a future happening which leaves the Court powerless to deal with events that 
might arise in between, it is not necessary to decide in this appeal. These orders 
turn out, often enough to be inexpedient. Such procedural orders, though peremp- 
tory (conditional decrees apart) are, in essence, in terrorem, so that dilatory liti- 
gants might put themselves in order and avoid delay. They do not, however, com- 
pletely estop a Court from taking note of events and circumstances which happen 
within the time fixed. For example, it cannot be said that, if the appellant had 
started with the full money ordered to be paid and came well in time 
but was set upon and robbed by thieves the day previous, he could not 
ask for extension of time, or that the Court was powerless to extend it. Such orders 
are not like the law of the Medes and the Persians. Cases are known in which Courts 
have moulded their practice to meet a situation such as this and to have restored 
a suit or proceeding, even though a final order had been passed. We need cite only 
one such case, and that is Lachmi Narain Marwari v. Balmakund Marwari'. No doubt, 
‘as observed by Lord Phillimore, we do not wish to place an impediment in the way 
of Courts in enforcing prompt obedience and avoidance of delay, any more than did 
the Privy Council. But we are of opinion that in this case the Court could have 
exercised its powers first on 13th July, 1954, when the petition filed within time was 
before it, and again under the exercise of its inherent powers, when the two petitions 
under section 151 of the Code of Civil Procedure were filed. If the High Court 
had felt disposed to take action on any of these occasions, sections 148 and 149 would 
have clothed them with ample power to do justice to a litigant for whom it enter- 
tained considerable sympathy, but to whose aid it erroneously felt unable to come. 


In our opinion, the High Court was in error on both the occasions. Time 
should have been extended on 13th July, 1954, if sufficient cause was made out and 
again, when the petitions were made for the exercise of the inherent powers. We, 
therefore, set aside the order of 13th July, 1954, and the orders made subsequently. 
We need not send the case back for the trial of the petition made on 8th July, 1954, 
because that would be only productive of more delay. None has appeared to con- 
test the appeal in this Court. We have perused the application and the affidavit, 
and we are satisfied that sufficient cause had been made out for extension of time. 
We, accordingly, set aside the dismissal of the appeal and the suit, and grant the 
appellant two months’ time from to-day for payment of the deficit Court-fee. We 
ae hope that, after the lesson which the appellant has learnt, he will not ask the 
Court perhaps vainly, to show him any more indulgence. There will be no order 
about costs in this Court, as the appeal was heard ex parte. 


Appeal allowed and two months’ 
itme granted for Court-fee to be paid. 





1. (1925) 47 MeL. J. 441: L.R. 51 I.A. 321 : I.L.R. 4 Pat. 61 (P.C.) 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—J. L. Kapur, M. HDAYATULLAH and J. C. SHAH. 
The Government of Uttar Pradesh & others .. Appellants* 


v. 
Raja Mohammad Amir Ahmad Khan .« Respondent. 


Stamp Act (II of 1899), sections 91, 32 and 33—Respective scope—-Document presented to Collector fop 
opinion as to duty payable—Power to tmbound—‘ Every n.e.e. - before whom any instrument.... 2.0... 
ts produced or comes in the performance of his functions”. 

On the question whether a Collector, before whom an executed document is presented for his 


opinion as to the duty payable, can impound the same under the provisions of section 3g of the Stamp 
Act i 

Held: The words “ person. . . before whom any instrument. . . is produced 
or comes in the performance of his functions ” in section 33 refer firstly to production before judicial 
or other officers performing judicial functions as evidence of any fact to be proved and secondly refer 
to other officers who have to perform any function in regard to those instruments when they come 
before them, ¢.g., registration or endorsement under section 32 of the Act. They do not extend to the 
determination of the question as to what the duty payableis. They do not cover the acts which fall 
within the scope of section 31. 

Section 31 of the Stamp Act is complete by itself and it ends by saying that the Collector shall 
determine the duty with which, in his judgment the instrument is chargeable, if it is chargeable at all. 
It doesnot postulate anything further to be done by the Collector. Whether the instrument is exe- 
cuted or not—stamped or not-—-makes no difference ; when he is asked to give his opinion he has to 
determine the duty chargeable and there his duties and powers in regard to that matter end. 

. Then follows section 32. Under that section the Collector has to certify by endorsement on the 
instrument brought to him under section gI that full duty has been paid, if the instrument is duly 
stamped, or it is unstamped and the duty is made up or itis not chargeable to duty. Such an 
endorsement can be made only if the instrument is presented within one month. No such restric- 
tion is made in section gi. 

The scheme of the Act shows that where a person is simply seeking the opinion of the Collector 
as to the proper duty in regard to an instrument he approached the Collector under section 31. An 
executed document is in the same position as an instrument unexecuted and nape and if 
after the determination of the duty the Collector becomes functus. officio, the provisions of section 3 


have no application, and he could not impound the document under section 93. The consequen 
proceedings could not, therefore, be taken. 


Appeal from the Judgment and Decree, dated the 27th January, 1956, of the 
Allahabad High Court (Lucknow Bench) at Lucknow in Civil Misc. Application 
No. 17 of 1954 (O.J.). i 


C.B. Agarwala, Senior Advocate (C. P. Lal, Advocate, with him), for Appellants, 
V.D. Misra, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Kapur, 7.—This is an st against the Judgment and Order of the High 
Court of Allahabad on a certificate granted by that Court. The respondent filed 
a petition under Article 226 of the Constitution praying that the imposition of stamp 
duty by the Collector of Sitapur, of Rs. 85,595-7 anda penalty of Rs. 5 was against 
Jaw and could not be realised against him and prayed that the order be quashed. 
On 12th September, 1948, the respondent executed a wakf by oral recitation of 
Sigha and then it was written on a stamped paper which was signed by the res- 
pondent and attested by witnesses. On 15th September, 1948, it was presented 
to the Collector for his opinion under section 31 as to the duty chargeable. As 
the Collector himself was in doubt, he referred the matter to the Board of Revenue, 
which, after a fairly long time, held that the document was liable to duty in accord- 
ance with Article 58 of the Stamp Act. On 29th October 1 51, the Collector 
held that Rs. 85,598-7 were payable as stamp duty and ordered that it be depo- 
sited within fifteen days. Notice to this effect was served on the respondent on 
a aM 
* Civil Appeal No. 369 of 1957. . , 16th February, 1961. 
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November 10, 1951. Thereupon the respondent filed a petition in the High Court 
under Article 226 which was dismissed on 3rd November, 1952, on the ground that 
it was premature. On 2nd February, 1954, a further notice was served upon the 
respondent to deposit the amount of the stamp duty plus the penalty of Rs. 5 within 
a month otherwise proceedings would be taken against him under section 48 of the 
Stamp Act. Thereafter on March 1, 1954, the respondent filed a petition under 
Article 226 of the Constitution in the Allahabad High Court challenging the legality 
of the imposition of the stamp duty and the penalty and prayed for a writ of certorart. 
A Full Bench of the High Court quashed he order of the Collector and the State 
of U.P. has come in appeal to this Court. 


The decision of this appeal a upon the interpretation of sections 31, 32 
and 33 of the Stamp Act. The relevant portion of section 31 provides :— 


Section 31 (1): “ When any instrument, whether executed or not and whether previously pap: Sal 
or not, is brought to the Collector and the person bringing it applies to kave the opinion of that officer 
as to the duty (if any) with which it is chargeable, and pays a fee of such amount (not exceeding five 
rupees and not less than cight annas) as the Collector may in each case direct, the Collector shall 
determine the duty (if any) with which, in his judgment, the mstrument is chargeable”. 

It is admitted that the document in dispute was submitted to the Collector for his 
opinion under section 31 and the opinion of the Collector was sought as to what the 
duty should be. Under section 32 of the Act when such an instrument is brought to- 
the Collector under section 31 and he determines that it was already fully stamped 
or he determines the duty which is payable on such a document and that duty is. 
paid, the Collector shall certify by endorsement on the instrument presented that 
full duty with which it is chargeable has been paid and upon such endorsement 
being made, the instrument shall be deemed to be fully stamped or not chargeable 
to duty as the case may be. Under the Proviso to section 32, the Collector is not 
authorised to make the endorsement if an instrument is brought to him within a 
month after the date of its execution. Then follows section 33 which is as follows :— 


Section 33 ‘ Every person having by law or consent of parties authority to receive evidence, and. 
every person m charge ofa public office, except an officer of police, before whom an instrument, charge- 
able, in his opinion, with duty, is produced or comes in the performance of his functions, shall, if 
it appears to him that such mstrument is not duly stamped impound the same. 


(2) For that purpose every such person shall examine every instrument so chargeable and so- 
produced or coming before him im order to ascertain whether it is stamped with a stamp of the 
value and description required by the law m force in British India when such instrument was executed. 
or first executed : 


Provided that— J 


(a) nothing herein contained shall be deemed to require any Magistrate or Judge of a Criminal 
Court to examine or impound, if he does not think fit so to do, any instrument coming before him in. 


the course of any proceeding other than a proceeding under Chapter XII or Chapter XXXVI of the 
Code of Criminal Procedure, 1898 ; 


(b) m the case of a Judge of a High Court, the duty of examining and impounding any instru- 
ment under this section may be delegated to such officer as the Court appoints in this behalf, 


(3) For the purposes of this section, in case of doubt, — 


(a) the collecting Government may determine what offices shall be deemed to be public offices ;, 
and i 


(b) the collectmg Government may determme who shall be deemed to be persons in-charge 
of public offices.” 


The decision of this appeal depends upon the interpretation to be put upon 
the words : 


“ before whom any instrument chargeable..........ccecceceee is produced or comes in 
the performance of his functions”. 


Dealing with these words the High Court held :— 


* With all respect, therefore, we agree that the learned Judges deciding Chuni Lal Burman’s case} 
took a correct view of the words “ is produced or comes in the performance of his functions ” used in 


aa eae a eae ei a ale LSE 
1. Agl.R.2g51 All, 851 $ (1952) A.L.J. 546, 
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section 33 of the Act to mean “ the produetion of the instrument concerned in evidence or for the 
purpose of placing reliance upon it by one party or the other”. 


The High Court was also of the opinion that the object of paying the whole stamp 
duty was to get the instrument admitted into evidence or its being acted upon or 
registered or authenticated as provided in sections 32 (3), 35, 38 (1) and 48 (1) of 
the Stamp Act. 


e 
Counsel for the State referred to the various sections of the Act; first to the 
definition section; section 2 (11) which defines what is “ duly stamped ”; 
section 2 (14) which defines “ instrument” and section 2 (12) which defines 
“executed”. He then referred to section 3 which lays down what “chargeable” means 
and then to section 17 which provides that all instruments chargeable with duty and 
-executed by any person in British India shall be stamped before or at the time of the 
execution. Certain other sections, t.e., sections 35 and 38 (1) were also referred to and 
so also sections 40 (1) (a), 41, 42 and 48 but in our opinion it is not necessary to refer 
to these sections. What has to be seen is what is the consequence of a person apply- 
ing to a Collector for his determination as to the proper duty on an instrument. 
‘The submission on behalf of the State (appellant) was that if an instrument whether 
stamped or not is submitted for the opinion of the Collector before it is executed, i.e., 
it is signed, then the Collector is required to give his determination of the duty charge- 
.able and return the document to the person seeking his opinion but if the document 
is scribed on a stamped paper or unstamped paper and is executed then different 
-consequences follow. In the latter case it was submitted that under section 33 the 
Collector is required to impound the document if he finds that it is not duly stamped. 
‘On the other hand it was submitted on behalf of the respondent that on his giving 
his opinion the Collector becomes functus officio and can take no action under section 
33. It is these two rival contentions of the parties that require to be decided in this 
Case. 


After an inordinately long delay, the Collector determined the amount of duty 
ayable and impounded the document. Power to impound is given in section 33 
of the Act. Under that section any person who is a Judge or is in-charge of a public 
office before whom an instrument chargeable with duty is produ or comes in 
the performance of his functions is required to impound the instrument if it appears 
‘to him not to be duly stamped. The question is does this power of impounding 
arise in the present case? The instrument in dispute was not produced as a piece 
of evidence nor for its being acted upon, ¢.g., registration, nor for endorsement as 
-under section 32 of the Stamp Act but was merely brought before the Collector for 
-seeking his advice as to what the proper duty would be. The words “ every person 
Gantt ane tase a E E aes before whom any imstrument......................i8 
produced or comes in the performance of his functions ” refer firstly to production 
\before judicial or other officers performing judicial functions as evidence of any fact 
to be proved and secondly refer to other officers who have to perform any function 
in regard to those instruments when they come before them, e.g., registration. They 
.do not extend to the determination of the question as to what the duty payable is. 
They do not cover the acts which fall within the scope of section 31, because that 
` section is complete by itself and it ends by saying that the Collector shall determine 
the duty with which, in his judgment, the instrument is chargeable, if it is chargeable 
-at all, Section 31 does not postulate anything further to be done by the Collector. 
It was conceded that if the instrument is unexecuted, i.e., not signed and the opinion 
of the Collector is sought, he has to give his opinion and return it with his opinion 
to the person seeking his opinion. The language in regard to executed and un- 
stamped documents is not different and the powers and duties of the Collector in 
regard to those instruments are the same, that is, when he is asked to give his opinion, 
‘he has to determine the duty with which, in his judgment, the instrument is charge- 
able and there his duties and powers in regard to that matter end. Then follows 
-section 32. Under that section the Collector has to certify by endorsement on the 
instrument brought to him under section 31 that full duty has been paid, if the instru- 
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ment is duly stamped, or it is unstamped and the duty is made up, or it is not charge- 
able to duty. Under that section the endorsement can be made only if the instru- 
ment is presented within a month of its execution. But what happens when the 
instrument has been executed more than a month before its being brought before 
the Collector? Section 31 places no limitation in regard to the time and there 1s 
no reason why any time limit should be imposed in regard to seeking of opinion as 
to the duty payable. 


Chapter IV ôf the Act which deals with instruments not duly stamped and 
which contains sections 33 to 48, provides for impounding of documents, how the 
impounded documents are to be dealt with, Collector’s powers to stamp instruments 
impounded and how the duties and penalties are to be recovered. It would be an 
extraordinary position if a person seeking the advice of the Collector and not wanting 
to rely upon an instrument as evidence of any fact to be proved nor wanting to do 
any further act in regard to the instruments so as to effectuate its operation should 
also be liable to the penalties which unstamped instruments used as above might 
involve. The scheme of the Act shows that where a person is simply seeking the 
opinion of the Collector 4s to the proper duty in regard to an instrument, he approa- 
ches him under section 31. If it is not properly stamped and the person executing 
the document wants to proceed with eag the document or using it for the 
purposes of evidence, he is to make up the duty and under section 32 the Collector 
will then make an endorsement and he instrument will be treated as if it was duly 
stamped from the very beginning. But if he does not want to proceed any further 
than seeking the determination of the duty payable then no consequence will follow 
and an executed document is in the same position as an instrument which is un- 
executed and unstamped and after the determination of the duty the Collector 
becomes functus officio and the provisions of section 33 have no application. The 
provisions of that section are a subsequent stage when something more than mere 
asking of the opinion of the Collector is to be done. 


Our attention was drawn to the observations of Rankin, C.J., in Re Cooke @ 
Kelly! but those observations are obiter as the High Court held that the reference 
under section 57 of the Stamp Act was incompetent. The doctrine of functus oficio- 
was applied in several cases: Collector, Ahmednagar v. Rambhau Tukaram Nirhali?. ` 
In that case a certificate of sale had been signed but the certificate was not duly 
stamped which was pointed out when it was sent to the Sub-Registrar for registration. 
The Sub-Registrar informed the Judge about it and the Judge got back the certificate- 
from the purchaser and aE that he had power to impound the document and 
to impose a penalty asked for the opinion of the High Court and it was held that 
after he had signed it he was functus officio and could not act any further and could 
not impound it. The same principle was laid down in Paiku Kashinath and another v. 
Gaya? and in Chunduri Panakala Rao v. Penugonda Kumaraswamit and in our opinion 
as soon as the Collector determined the duty he became functus officio and he could 
not impound the instrument under section 33 and consequential proceedings could: 
not, therefore, be taken. 


The appeal is therefore dismissed with costs. 
Appeal dismissed... 





. 59 Cal. 1171. g. I.L.R. (1948) Nag. 950. 
- 1930 Bom. 392. 4. A.IL.R. 1937 Mad. 763. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PRESENT :—P. B. GaJENDRAGADKAR AND K. N. Wanasoo, JJ. 
N. Kasturi .. Appellant * 
D. 
D. Ponnammal and others g$ - Respondents. 


Will—Construction—-Practice—English rule of Construction against avoidanct of intrstacy and postpone- 
-meni of vesting—-If applicable to India. 

It is obvious that a Court cannot embark on the task of construing a will with a preconceived 
notion that intestacy must be avoided or vesting must not be postponed. The intention of the testator 
-and the effect of the dispositions contained in the will must be decided by construing the will asa 
whole and giving the relevant clauses in the will their plain grammatical meaning considered together. 
In construing a will it is generally not profitable or useful to refer to the construction of other wills 
because the construction of each will must necessarily depend upon the terms used by the will consi- 
-dered as a whole, and the result which follows on a fair and reasonable construction of the said words 
must vary from will to will. 


In the instant case, it was held that clause 12 of the will was intended to operate at the time of the 
death of the testator and not later and that the appellant would get an interest under clause 12 only 
if the widow of the testator pre-deceased the testator and there is no adoption by the testator before 
his death. Hence the appellant’s rights are provided by clause 11 alone and those rights cannot 
-come into existence unless and until he is adopted by respondent. 


Appeal from the Judgment and Decree, dated the 17th September, 1952, of the 
Madras High Court, in A.S. No. 270 of 1948. - 


A. V. Viswanatha Sastri, Senior Advocate (A. V. Narayanaswami, Advocate and 
M.S. Narasimhan, Advocate for T. K. Sundararaman, Advocate; with him), for 
Appellant. 


M. C. Setaload, Attorney-General for India (R. Ramamurthi Iyer and B.K.B. 
Naidu, Advocates, with him), for Respondent No. 1. 


R. Ramamurthi lyer and B. K. B. Naidu, Advocates, with him, for 
Respondents Nos. 2, 4 and legal representatives of Respondent No. 5. 


The Judgment of the Court was delivered by 


Gajendragadkar, 7.—This appeal raises a short question about the construction of 
a will executed by the testator, Dien Pillai, on 28th April, 1937, and it arises 
from a suit instituted by the appellant N. Kasturi in the Court of the Subordinate 
Judge at Madura. In his suit ihe appellant alleged that under clause 12 of the will 
certain rights either vested or contingent had been conferred on him in regard to the 
property as therein described, and it was in pursuance of the said rights that he 
‘claimed a declaration with a view to protect his interest and safeguard the estate 
from being wasted by, and lost in the hands of, the testator’s widow, respondent 1, 
Ponnammal, who was in charge of the said estate. The trial Court construed the 
will against the appellant and held that it conferred no right on him and so he could 
not claim any of the reliefs set out in his plaint. Incidentally, on the merits the trial 
‘Court was satisfied that a case had been made out by the appellant and that it did 
-appear that the estate was being wasted by its present holder, respondent 1. The 
appellant then took the matter before the Madras High Court by his appeal. The 
High Court has agreed with the trial Court in the construction of the wil. It has 
‘held that the appellant had no right under the will which would jastify his claim for 
‘any of the reliefs set out in his plaint. On that finding the High Court thought it 
unnecessary to consider the merits of the case set out by the appellant and denied by 
respondent 1. The appellant then applied for and obtained a certificate from the 
High Court, and it is with the said certificate that he has come to this Court by his 
present appeal ; and so, the only question which falls for our decision is: Have the 
Courts below put an unreasonable construction on the will as Mr. Viswanatha Sastri 
for the appellant contends ? 








*Civil Appeal No. 373 of 1956. 23rd February, 1961 
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As we have already seen the testator executed the will on 28th April, 1937, and 
he died on roth March, 1939. During his lifetime the testator was a member of a 
joint and undivided Hindu family consisting of himself and his cousin, ‘Thayumana- 
swami Pillai, Neither of them had any son. At his death which took place on gth 
May, 1935, Tha ami Pillai left behind him two widows respondent 2, 
Mangayarkarasi and respondent 3, Kanniammal, anda widowed daughter 
by the former, respondent 4, Pichai Ammal. The testator who survived his cousin 
became entitled tg the whole of the family property by survivorship, and it is as such 
that he made, and was competent to make, the will in question. The appellant is 
the sister’s daughter’s grandson of the testator, whereas Kalyanasundaram, respon- 
dent 5, was treated as a foster-son by the testator’s cousin, Thayumanaswami Pillai. 
Respondent 5 died pending the appeal before this Court leaving behind him two 
widows, two minor sons and two minor daughters who have been brought on the 
record as his heirs and legal representatives. These are the persons who have been 
mentioned in the will and who appear to be the objects of the testator’s bounty in one 
way or another. 


It is now necessary to refer to the will in general and read the two clauses which 

ifically fall to be construed in the present appeal. Clause 1 of the will refers to 

e fact that the testator had already executed a will on rath June, 1935, and had 

registered it. The present will was executed by him with a view to cancel his 

earlier will and with the object of making fresh arrangements in regard to his 
property as specified in the present will. 


Clause 2 of the will states that the testator and his senior cousin, the deceased 
Thayumanaswami Pillai, were members of an undivided Hindu family and as such 
has acquired property and carried on money-lending business in the names of both 
of them. The testator adds that on the death of his cousin, as the sole surviving 
coparcener he became the absolute owner of the whole of the property. 


Clause 3 recites that the testator was then 64 years of age and that he and his 
wife, respondent 1, had no issue. Then he refers to his other relations in whom he 
was interested. 


In clause 4 the testator points out that circumstanced as he was it was ne 
to make arrangements with regard to the family property “so that the family 
affairs may be carried on according to my desire without any dispute or quarrel 
whatever in the family after my lifetime ”. This case, like many others, illustrates 
that the hope and expectation expressed by the testator that the making of his will 
should prevent litigation and disputes has not come true. 


Clause 5 is in the nature of a preamble to thedispositive clause of the will and is 
as follows. It says that his deceased cousin had expressed some desire during his 
lifetime regarding the properties, and the testator out of deference to his wishes was 
making the arrangements set out in the will aggreeably to the said wishes and in 
accordance therewith. 


Clause 6 begins with the declaration that the testator wanted to adopt a boy for 
the propagation of his family ; and it says that in case the testator did make an 
adoption during his lifetime his wife, respondent 1, shall adopt the appellant. Then 
the clause says that should the appellant die providentially before he is taken in 
adoption the testator permitted and authorised his wife to adopt as she pleases another 
good and suitable boy from amongst his community ; and as a precaution the testator 
also deals with the possibility of the death of the boy so adopted by his wife and 
authorises her to make subsequent adoptions if necessary. Thus clause 6 of the will 
expresses the testator’s desire to make an adoption himself and confers authority on 
his wife to make such an adoption after his death in case he does not adopt in his 
lifetime. 

Clause 7 provides for the management of the estatejif the adopted son happens 
to be a minor. It lays down that during the minority of the adopted son his wife 
shall be his guardian and shall take only the advice necessary for the management of 
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the properties and also regarding other family affairs from the advisers specified by 
him in his will. On the adopted son attaining majority she is directed to hand over 
the properties to him. The testator makes it clear that the adopted son shall enjoy 
the properties thus received by him without subjecting them to usufructuary mortgage, 
simple mortgage, sale, etc., and after his death his heir shall get them with absolute 
rights. Thus the testator has conferred on his adopted son a life estate and left the 
estate absolutely to the heirs of the adopted son. 


By clause 8 the testator makes his wife the executrix of his will in case he died 
without making any adoption ; and it confers on her the powers to carry out the 
provisions of the will in that connection and take the necessary advice from advisers 
specified by him. ‘This clause enjoins upon the executrix the obligation to execute 
in favour of respondents 2, 3, 4 and 5 the necessary documents as mentioned in 
detail under the following clauses, to seit a boy in accordance with the permission 
given by him, to manage the properties till the boy attains majority and to hand over 
to him the properties on his attaining majority. In discharging her obligations set 
out in this clause she has been asked to consult the advisers and carry out her duties 
“duly and properly’. In this clause the testator has indicated the objects of his 
bounty and has imposed upon his executrix the obligations to carry out the disposi- 
tions specified in the will. 


Clause 9 deals with the dispositions in favour of respondents 2, 3 and 4. In 
respect of respondent 4 the testator has expressed his special solicitude because she 
had become a widow while young and he was keen that a provision should be made 
for her maintenance during her lifetime consistent with the status of the family so 
that she might maintain herself without difficulty. The direction contained in this 
clause shows that the testator wanted the three respondents to receive properties 
separately for their maintenance with the condition that they shall enjoy the income 
of the said properties as they liked during their lifetime without subjecting them to 
sale, usufructuary mortgage, simple mortgage, etc. 


Clause 10 deals with respondent 5. Respondent 5 is the son of the first wife of 
the late Muthuswami Pillai who was the husband of respondent 4 and sister’s son of 
respondent 2. He had been treated by Thayumanaswami Pillai, the cousin of the 
testator, as his abhimanaputran (foster-son) and the said cousin had the desire to 
give properties to him with which desire the testator had agreed. In accordance 
with this desire the testator proceeded to make a disposition in favour of respondent 
5 in the succeeding clauses. That is the effect of clause 10. Clauses 11 and 12 are 
the clauses which fall to be construed and so we will now read them in extenso : 


Clause 11.—Exclusive of the properties that may be given in writing, as stated above, vine 
late Thayumanaswami Pillai’s wives and daughter and similarly for herself, that is to say, for my 
wife, for being enjoyed by each during her lifetime, in respect of one-half of all the ee 
perties of eile my wife shall, before makmg an adoption, execute in favour of the above 
nasundaram a document with suitable recitals to the effect that he shall enjoy only the income that 
may be derived therefrom during his lifetime without subjecting them to any encumbrances whatever, 
that is to say, without effecting any sale, usufructuary mortgage, simple mortgage, etc., and that 
after his lifetime, his heirs shall get them with absolute rights and, she shall also make an arrange- 
ment to the effect that my adopted son similarly gets and enjoys only the remaining half. My wife 
Ponnammal herself shall also manage one-half of the properties aforesaid till Kalyanasundaram 
attains majority, and as scon as he attains majnrity, she shall hand over to him the properties due to 
him for being enjoyed by him according to the terms mentioned above. Whereas properties have 
heen set apart, as stated above for the late Thayumanaswami Pillai’s wives, daughter Pichammal and 
my wife Pondammai for their maintenance, it shall be mentioned in the documents that after the 
respective lifetime, the above properties shall be takenin equal shares by the above Kalyana- 
sundaram and the boy that may be adopted by me or my wife, or that on the death of the respective 
persons their respective male heirs, if any, shall su to their respective one-half share and that 
should any one of them die without a male heir and the other alone survive such survivor alone 
shall take both the shares. 


Clauss 12,.—Should myself and my wife die without making an adoption or should my wife pree 
decease me or in case I do not adopt any boy or in case the boy adopted by me is not alive at the 
time of my death, the above Kasturi and the above Kal daram shall get and take the whole 
of my properties in equal shares for being enjoyed according to the terms mentioned in paragraph 11 
above and subject to the conditions regarding the properties to be set apart for maintenance as stated 
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above. Should myself and my wife die without making an adoption as stated above and should the 

above Kalyanasundaram steal ale us, the above Mangayarkarasi Ammal and Kanniamml shall 
get all the properties and enjoy them during their lifetime without subjecting them to any encum- 

brances whatever and by virtue of the permission hereby granted by me to them to adopt a boy, 

they shall adopt a boy and that adopted boy shall succeed to them.” 


Before proceeding to construe these clauses we may refer briefly to the remaining 
clauses of the will. Clause 13 refers to the charitable dispositions already made by 
.the testator and the arrangements made by him in that behalf. It adds “ even as 
regards the other charities which I intend to do hereafter, the respective documents 
shall be acted upon.’ Clause 14 names the advisers in consultation with whom the 
executrix has been asked by the testator to carry out the terms of his will. Under 
clause 15 the testator provides that after his wife’s death or in the event of his wife 
dying even at the outset when his will takes effect respondent 2 shall be the executrix 
and guardian of respondent 5 ‘‘ suitably to circumstances.” In case she also is 
not alive at the relevant time respondent 3 should be the executrix and guardian. 
Clause 16 provides that in case the testator dies without making an adoption during 
his lifetime his obsequies shall be performed by respondent 5 and the appellant ; 
the said two persons are also required to perform the obsequies of his wife if she dies 
without making any adoption as well as obsequies of respondents 2 and 3. Respon- 
dent 5 is required to perform the obsequies of respondent 4. Under clause 17 the 
testator has provided that in case respondent 2 or 3 became the testatrix she shall 
manage the properties in consultation with the advisers specified in the will. By 
clause 18 the testator provided that his will will take effect from the date of his death, 
and by clause 19 the testator reserved the power to alter his will or to add to it. It 
would thus be seen that this will which contains 19 clauses is a very reasonable will 
‘and it seeks to do justice to the claims of all persons belonging to the family in 
whom the testator was interested and in respect of whom as the sole surviving 
coparcener he recognised his responsibilities. He has scrupulously attempted to . 
carry out the desires of his deceased cousin, and on the whole its terms are very fair 
and reasonable. The question which arises for our decision is: Does the appellant 
get any right under clause 12 of the will which would justify his claim for a declaration 
and other appropriate reliefs made by him in the present suit? As we have already 
indicated, both the Courts below have answered this question against the appellant. 


Mr. Sastri contends that in construing the two relevant clauses it ts necessary to 
bear in mind two principles which govern the construction of wills. The first 
principle is that so far as is reasonably possible Courts should adopt that construction 
of the will which would avoid intestacy ; and the second principle is that the construc- 
tion which postpones the vesting of the estate after the death of the testator should be 
avoided. In support of the first principle Mr. Sastri has relied on the observation 
of Mookerjee, J., in Sarojini Dassi v. Gnanendranath Das & others, etc.?. On a construc- 
tion of the several dispositions contained in the will with which the learned Judge was 
dealing he came to the conclusion that taken together the said dispositions show that 
the testator intended to dispose of all his properties, and then he added “if there is 
any doubt, we ought if possible to read the will so as to lead to a testacy, not to an 
intestacy.’ In support of this conclusion the learned Judge referred to four English 
dicisions, In re Redfern®, In re Harrison®, Kirby Smith v. Parnell4 and In re Edwards®. In 
support of the second principle enunciated by Mr. Sastri he has relied on the decision 
of the Privy Council in Bickersteth @ another v. Shanu®. In that case the Privy Council 
held that the established rule for construing devises of real estate is that they are held 
to be vested unless a condition precedent to the vesting is expressed with reasonable 
clearness. 


On the other hand, the learned Attorney-General has invited our attention 
to a decision of this Court in Gnambal Ammal v. T. Raju Ayyar & others’, in which 











I1. (1916) 23 Cal. L.J. 241 at 255. 3: E L.R. 1 Ch. 570. 

2. 1877 L.R. 6 Ch.D. 133. 1936) L.R. A.G. 290. 
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this Court has definitely ruled that a presumption against intestacy may be raised 
if it is justified by the context of the document or the surrounding circumstances ; 
‘but it can be invoked only when there is undoubted ambiguity in ascertainment 
of the intentions of the testator. Mukherjea, J., as he then was, observed that the 
cardinal maxim to be observed by Courts in construing a will is to endeavour to 
ascertain the intentions of the testator. This intention has to be gathered pri- 
marily from the language of the document which is to be read as a whole without 
indulging in any conjecture or speculation as to what the testator would have done 
if he had been better informed or better advised ; and in support of this view the 
learned Judge cited similar observations made by the Privy Council in Venkata 
Narasimha v. Parthasarathy, In dealing with the principle that intestacy should 
be avoided, Mukherjea, J. said that the desire to avoid intestacy was based on English 
habits of thought which should not necessarily bind an Indian Court. Therefore, 
there can be little doubt that what Mr. Sastri formulates as a rule of construction 
against the avoidance of intestacy cannot be treated as an absolute rule which should 
have overriding importance in construing a will. If two constructions are reason- 
ably possible, and one of them avoids intestacy while the other involves intestacy, 
the Court would certainly be justified in preferring that construction which avoids 
intestacy. It may be permissible to invoke this rule even in cases where the words 
used are ambiguous and an attempt may be made to remove the ambiguity by 
adopting a-construction which avoids intestacy. Similarly, in regard to the rule 
that vesting should not be postponed the position is exactly the same. It is obvious 
that a Court cannot embark on the task of construing a will with a preconceived 
notion that intestacy must be avoided or vesting must not be postponed. The 
intention of the testator and the effect of the dispositions contained in the will must 
be decided by construing the will as a whole and giving the relevant clauses in the 
will their plain grammatical meaning considered together. In construing a will 
` it is generally not profitable or useful to refer to the construction of other wills be- 
cause the construction of each will must necessarily depend upon the terms used 
by the will considered as a whole, and the result which follows on a fair and rea- 
sonable construction of the said words must vary from will to will. Therefore, 
‘we must look at the relevant clauses carefully and decide which of the two rival 
constructions should be accepted. 


Mr. Sastri argued that clauses 11 and 12 are separate and independent clauses 
and they deal ith two separate and different positions. According to him, clause 
11 deals with the position which would have arisen if an adoption had been made by 
the widow of the testator, whereas, clause 12 deals with the position which would 
arise where no adoption is made. His argument is that when no adoption is made 
and until it is so made there is a vested right in respect of half the properties in the 
appellant which right no doubt may be defeated if an adoption is subsequently 
made. He contends that this is a vested right subject to defeasance by subsequent 
adoption, and this right has nothing to do with the right which would be conferred 
on the appellant if he is adopted as contemplated by clause 11. That according 
to the appellant is the tenor and the effect of clause 12, and that is how the 
appellant avoids intestacy and postponement of vesting. 


The respondents’ case, however, is, and that is the case which has been ac- 
cepted by the Courts below, that clause 12 should be construed as operating at the 
time of the death of the testator and not later, and according to this argument, as 
soon as the testator died the said clause ceased to be applicable and the rights of 
the appellant fall to be considered only under clause 11. If clause 12 had to be 
construed by itself separately and in isolation from clause 11 much could have been 
said in favour of the contention urged by the appellant ; but in our opinion, it 
would be plainly inconsistent with all the rules of construction to take clause 12 
by itself and isolate it from the rest of the will. Clauses 6 to 11 deal primarily with 
the¥adoption which the testator contemplated would be made by his widow in 
case he did not make an adoption in his lifetime. Clause 11 confers a vested 
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interest on respondent 5. This has to be done before respondent 1 makes any adop- 
tion and indeed it is an independent bequest by itself. Then the said clause 
contemplates the appellant as a possible adoptee and then deals with his rights 
on that footing. With the other bequests made by the said clause we are not directly 
concerned. Having thus made the provisions in clause 11 on the basis that his 
widow may adopt, clause 12 deals with an alternative situation which would arise 
in cases contemplated by the said clause, and it is intended to be operative only 
at the time of the death of the testator and not otherwise. If that be the true posi- 
tion then the appellant would not be entitled to any right under clause 12 at all. 


Now, as a matter of construction there are some serious difficulties in the way 
of accepting the appellant’s case. The first part of clause 12 refers to four possible 
cases, joint adoption by the testator and his wife, the death of his wife during the 
lifetime of the testator, the failure of the testator to make an adoption during his 
lifetime on his own, and the death of the adoptee by the testator before his death. 
If the appellant’s argument was accepted the first part of the clause would have to 
be split up into two and would have to be read as covering the failure of the testator 
or that of his wife to make an adoption. In other words, the expression “ my- 
self and my wife ” has to be read as “‘ myself or my wife ”, and in the context that 
seems inappropriate. The argument that there cannot be a joint adoption by the 
testator and his wife is, in our opinion, too acadmic and technical. It is perfectly 
true that under Hindu law the adoption has to be made and can be made to the 
testator, but it is equally true that if the testator had made an adoption during his 
lifetime his wife would have joined him and there is little doubt that Hindu law 
does in that sense recognize an adoptive mother (‘pratigrihitrimata’! (Vide 
Annapurni Nachiar v. Forbes and Meenakshi Sundara Nachiar*. ‘Therefore, it does 
not sound reasonable to contend that since joint adoption by husband and wife is 
unknown to Hindu law the word “ and ” should be read as “‘ or”? in the relevant . 
clause. That is the first difficulty in accepting the appellant’s construction. 


The second difficulty is that if the word “ and” is read as “or” the third 
case contemplated in the first part of the clause of the testator adopting the boy 
himself alone would be superfluous. The adoption by thé testator himself acting 
alone is already covered in the first part of the clause. Mr. Sastri fairly conceded 
that this superfluity would follow on his construction ; but he argued, that that 
need not necessarily defeat his construction. 


The third difficulty in accepting the said construction is that the right which 
has already vested under clause 11 in respondent 4 is again vested by clause 12. 
As we have already seen, under clause 11 respondent 5 was given half the estate in 
pursuance of the agreement between the testator and his deceased cousin ‘Thayu- 
manaswami Pillai. Therefore, there is hardly any occasion or necessity to make a 
disposition in favour of respondent 5 once again under clause 12. The presence 
of this difficulty also is not seriously disputed. The only argument in respect of 
this difficulty was that as an abundant precaution the testator repeated the bequest 
in favour of respondent 5 though the said bequest had been completely provided 
for under clause 11. 


There is still one more difficulty in accepting the appellant’s construction, and 
that is in regard to the last part of clause 12. Under this clause, if the tesator 
and his wife died without making any adoption and if Kalyanasundaram pre- 
deceased them respondents 2 and 3 were to take all the properties and enjoy them 
during their lifetime subject to the conditions specified in the clause. Now, it is 
obvious that if the expression “all the properties ” means, as it must, all of them 
without any exception, then what is already vested in respondent 5 is divested by 
this clause in case he dies after the testator but before his widow and neither of them 
has made any adoption, and that would be plainly inconsistent with clause II. 
Faced with this difficulty Mr. Sastri suggested that the context requires that “ all 
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the properties” would mean all the properties which would have gone to the 
appellant if he had been adopted ; that is to say, half the properties given to him 
under clause 11 on the basis of his adoption. Such a limitation on the meani 
of the words “all the properties” seems to us to be wholly unjustified. ‘There- 
fore, we are satisfied that reading clauses 11 and 12 together the High Court was 
right in holding that clause 12 was intended to operate at the time of the death of 
the testator and not later and that the appellant would get an interest under clause 
12 only if the widow of the testator pre-deceased the testator and there is no adoption 
by the testator before his death. If that be so, the appellant cannot claim any right 
or title on the strength of clause 12 because at the relevant time it was not intended 
to be operative at all. In the circumstances the appellant’s rights are provided 
for by clause 11 alone, and those rights cannot come into existence unless and 
until he is adopted by respondent 1. On that view there is a possibility of intestacy 
and there is postponement of vesting ; but that cannot be avoided. That is the 
view taken by the Courts below, and having carefully considered the argument 
urged before us by Mr. Sastri on behalf of the appellant we see no reason to interfere 
with the said conclusion. 


The result is the appeal fails ; there would be no order as to costs. 
K.L.B. — | Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 
PRESENT :—P.B. GAJENDRAGADKAR, A.K. Sarkar, K.N. WancHoo, K.C. Das 
Gupta AND N. RAJAGOPALA AYYANGAR, JJ. 


Purushothaman Nambudiri .. Petitioner * 
0. 


The State of Kerala .. Respondent. 


Kerala Agrarian Relations Act (IV of 1961)— Constitutional validity— Act valid—Constitution of India, 
1950, Aritcle 196(5)— Scope— Bill pending before the President for assent— Subsequent dissolution of the Assembly 
— Bill does not lapse— Section exhaustive— Article’s 194 (3) and 196— Scope different— English conven- 
tion regardi of dissolution, not applicable—Articles 200 and 201— Scope— Assent to a Bill—No 
tims-limit fixed—Article 31-A—‘ Estate — What constitutes—Pandaravaka Verumpattom tenure and Puravaka 
tenure—Are ‘ Estates ’—Constitutional validity—Plea not open. 


._ The first part of clause (5) of Article 196 may cover three classes of cases. It may include a Bill 
which is pending before the Legislative Assembly of a State which is unicameral. It may also in- 
clude a case of a Bill which is pending before the Legislative Assembly of a State which is bicameral ; 
or it may include a case of a Bill which has been passed by the Legislative Assembly. In all these 
cases the dissolution of the Assembly leads to the consequence that the Bills lapse. It is significant 
that whereas clause (3) deals with the case of a Bill Sending in the Legislature of a State, clause (5) 
deals with a Bill pending in the Legislative Assembly of a State or pending in the legislative Council ; 
and that clearly means that a Bill pending assent of the Governor or the President is outside 
clause (5). Ifthe Constitution-makers had intended that a Bill pending assent should also lapse on the 
dissolution of the Assembly apan provision to that cffect would undoubtedly have been made. 
Similarly, if the Constitution-makers had intended that the dissolution of the Assembly should lead to 
the lapse of all pending business it would have been unnccessary to make the provisions of clause (5) 
at all. The cases of Bills contemplated by clause (5) would have been governed by the English 
convention in that matter and would have lapsed without a specific provision in that behalf. 
Therefore, the effect of clause (5) is to provide for all cases where the principle of lapse on 
dissolution should apply. Ifthat beso, a Bill pending assent of the Governor or President is 
outside clause (5) and cannot be said to lapse on the dissolution of the Assembly. 


Clause (5) deals exhaustively with Bills which would lapse on the dissolution of the Assembly. 
The effect of clause (5) is that all cases not falling within its scope are not subject to the doctrine 
of lapse of pending business on the dissolution of the Legislative Assembly. 


The power, privileges and immunities of State Legislatures and their members with which the 
Article 194 (3) of the Constitution deals have no reference or relevance to the legislative procedure 
which is the subject-matter of the provisions of Article 196. In the context, the word ‘ powers’ 
used in Article 194 (3) must be considered along with the words “ privileges and immunities” to 
which the said clause refers, and there can be no doubt that the said word can have no reference 
Tene e Eee ee s ee —= 


* Petition No. 105 of 1961. 5th December, 1961. 








I] PURUSHOTHAMAN NAMBUDIRI 0. STATE OF KERALA, 181 


to the effect of dissolution. The powers of the House of the Legislature of a State to which reference 
is made in Article 194 (3) may, for instance, refer to the powers of the House to punish contempt of 
the House. The two topics are entirely different and distinct and the provisions m respect of the one 
cannot be invoked in regard to the other. Therefore, there is no constitutional basis for the 
argument that unless the Legislature by law has made a contrary provision the English convention 
with regard to the effect of dissolution shall prevail m this country. 


The failure to make any provisions as to the time withm which the Governor or the President 
should assent to a Bill may suggest that the Constitution-makers knew that a Bill which was pending 
the assent of the Goyernor or the President did notstand the risk of lapse on the dissolution of the 
Assembly. That is why no time-limit was prescribed by Articles 200 and 201. Therefore, the scheme 
of Articles 200 and 201 supports the conclusion that a Bill pending the assent of the Governor or 
the President does not lapse as a result of the dissolution of the Assembly, and that incidentally shows 
that the provisions of Article 196 (5) are exhaustive. 


There is nothing in the Proviso to Article 201 which is inconsistent with the basic concept of 
democratic Government in asking a successor House to reconsider the Bill with the amendments sugges- 
ted by the President because the Proviso makes it perfectly clear that it is open to the successor House 
to throw out the Bill altogether. Itis only if the Bill is passed by the successor House that the stage 
is reached to present it to the Governer or the President for his assent, not otherwise. 


The basic concept of the word “ Estate ” is that the person holding the estate should be pro- 
prictor of the soil and should be in direct relationship with the State paying land revenue to it except 
where it is remitted in whole or in part. If therefore a term is used or ed m any existing law in 
a local area which corresponds to this basic concept of “ Estate ” that would be the local equivalent 
of the word “ Estate ” in that area. It is not neceessary that there must be an intermediary in an 
estate before it can be called an estate within the meaning of Article 31-A (2) (a) ; it is true that.m 
many cases of estates such intermediaries exist, but there are many holders of small estates who 
cultivate their lands without any intermediary whatever. It is not the presence of the intermediary 
that determines whether a particular landed property is an estate or not; what determines the 
character of such property to be an estate is whether it comes within the definition of the word 
“Estate” in the existing law in a particular area or is for the purpose of that area the local equivalent 
of the word “ Estate ”, irrespective of whether there are intermediaries in existence or not. 


The proclamation of 1905 is the relevant existing law for the purpose of deciding whether the 
agricultural properties constitute an ‘Estate’ under clause (2) (a) of Article 31-A. 


The person holding lands on the Pandaravaka Verumpattom tenure is not a tenant. He is given 
the proprietory right in the soil itself, subject of course to the rights as to metals and minerals reserved 
m favour of the State. Indeed, the whole scheme of the new proclamation of 1905 appears to be to 
change the character of the possession of the Pandaravaka Verumpattom tenure holder from that of a 
tenant into that of a proprietor holder. It is true that he is made liable to pay half of the net produce 
and that may appear to be alittle too high, but the measure of the levy will not convert what is intended 
to be a recovery of assessment into a recovery of rent. The proprietor of the land held on Pandaravaka 
Verumpattom tenure is nevertheless a proprietor of the land and he holds the land subject to his 
pera! to pay the assessment to the State. Itis not difficult to i me that in a fairly large number 
of lands held io Pandaravaka Verumpattom tenure holders the Holder: in turn would let out the 
lands to the cultivaters and thus would come into existence a local equivalent of the class of 
intermediaries. Inthe proclamation of 1905 there does not appear to be a provision for forfeiture or 
surrender and the scheme adopted by the proclamation suggests that the amount due from the tenure 
holder by way of assessment would presumably be recovered as arrears of land revenue and not as rent. 
The Pandaravaka Verumpattom can be regarded asa local equivalent of an estate under clause (2) 
(a) of Article 31-A. 

The Puravaka tenure in the State in the proclamation of 1905 corresponds to the normal conditions 
of land tenure in the District of Malabar where, in the recently introduced settlement the net produce 
was distributed among the cultivator, the Janmi and the State. The lands held under the Puravaka 
tenure satisfy the test of even the narrow construction placed on the term “ Estate ” in clause (2) (a). 


The lands held are an estate under clause (2) fo: and so the Act in so far as it operates against the 
holdings is protected under Article 31-A (1) (a) and so its validity is not open to challenge on the 
ground that its material provisions offend agamst Articles 14, 19 and 31 of the Constitution. 


Per Contra (Rajagopala Ayyangar, J.): What the proclamation intended to achieve was the intro- 
duction o} ryotwari s of settlement in the place of exactions of the State based on no principles and 
unrelated to the productivity of the soil and having an unequal incidence for different areas and 
different lands. The holder of Pandaravaka Verumpattom patta was therefore nothing more or 
nothing less than the holder of a ryotwari patta in the adjoining Madras State. The only point of 
difference that could be suggested is this. Under the ryotwari system, the proprietorship of the ryot 
to the soil is not in theory derived from the State, whereas under the proclamation of 1905, it appears 
to rest on a grant. This makes no difference, because the essential features of the system are the same 
as these of ryotwari (1) a direct relationship between the State and cultivator, and with the absence of 
any intermediary to intercept the raja bh or land revenue, (2) there is no grant or alienation of 
the States’ right to revenue in favour of the grantee. 


If therefore the constitutional validity of a legislation extinguishing or modifying the rights either 
of the Pandaravaka Verumpattamdars who was in the position of a ryotwari pattadar or of the 
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Puravaka holders who held under a Jenmi of Jenmam land had to be tested with reference to Article 
31-A asit stood when it was introduced by the First Amendment, these interests under the procla- 
mation of 1905 would not be held to bean ‘Estate’ and therefore outside the scope of the protection | 
against the guaranteed fundamental rights. 

To the class of the lands of proprietors who were intermediaries and of others holding on favourable 
tenures which was designated as an “Estate” under the Pirst Constitutional Amendment, Jenmi lands 
were by specific ad hoc addition included. If therefore the holding of a ryotwari proprietor was not 
comprehended within the definition of an estate, the same cannot be included by reason of Jenmi lands 
being brought in. į 

The words “ raiyat and under-raiyat ” in sub-clause (b) of Article 31-A (2) however are not intro- 
duced as an independent category as has been done in the case of the Jenmam right, but are wedged in 
the midst of the enumeration of the several types of tenures in estates such as these of proprietors, sub- 
proprietors, under-proprietors and tenure-holders persons deriving their title to the interest held by 
them either under grants by a sovereign or under a title derived from grantees from Government, the 
clause continuing to be wound up by a reference to “‘ other intermediaries.”’. Even after the Fourth 
Amendment, “ the rights vesting in ee rietor ”, etc., stil] continue to be a definition of “ rights in 
relation to an estate ” and if the wo state’ in clause (b) has to be read in the light of the defini- 
tion of that word in clause (a) no interest other than one in the estate of an intermediary or of a 
telat on a favourable tenure and other than one in the estate of a Jenmi would be covered by sub- 

ause (b). 

Any extrinsic aid to construction can be sought only when the words of the statute reasonably and 
properly interprested are of ambiguous import, and the construction of the clauses leads to no ambi- 
guity. In the circumstances, to accept the construction contended for would be not to interpret 
the enacted words, butto rewrite the clauses altogether. Besides Article g1-A makes a provision for 
special cases where on account of overwhelming social needs, the protection normally afforded to 
the citizen by the guarantee of fundamental rights is withdrawn. It would be a proper rule of 
construction to interpret the terms of such a provision with strictness which would serve to pre- 
serve the area of the guaranteed freedoms from encroachment except as specially provided. In 
other words, if the construction of Article 91-A were ambiguous, the ambiguity should be resolved 
in favour of the citizen so as to preserve to him the guarantee of the fundamental rights 
guaranteed by Articles 14, 19 and g1 except where the same has been denied to him by the clear 
words of the Constitution. 

The interests of the petitioner in the lands held by him on Puravaka tenure are within Article 
31-A because they are lands belonging toa Jenmi and so covered by the definition of an ‘Estate’ as 
amended by virtue of the Fourth Amendment to the Constitution. With regard however, to the 
Pandaravaka Verumpattom lands they are not an ‘Estate’ and that the interests of the petitioner 
in them do not amount to “ an interest in the esate ” within sub-clause (b) of Article 31-A (2). 


Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

A.V. Viswanatha Sastri, Senior Advocate (M.K.B. Nambudripat and M.R.K. 
Pillai, Advocates, with him, for Petitioner. 


M.C. Setaload, Attorney-General for India and K.K. Mathew, Advocate-General 
for the State of Kerala (Sardar Bahadur, George Pudtssary and V.A. Seyid Muhammad, 
Advocates, with them), for Respondent. 


The Judgments of the Court were delivered by 

Gajendragadkar, f. (on behalf of the majority).—This petition has been filed 
under Article 32 of the Constitution and it seeks to challenge the validity of the 
Kerala Agrarian Relations Act, 1960 (Act IV of 1961) (hereafter called the Act). 
The petitioner owns about 1,250 acres of land in the Kerala State. These lands 
were originally situated within the erstwhile State of Cochin which now forms part 
of the Kerala State. Out of the lands owned by the petitioner nearly goo acres are 
classified in the land records maintained by the State as Pandaravaka holdings 
while the remaining lands are classified as Puravaka holdings. By his petition 
the petitioner claims a declaration that the Act is ultra vires and unconstitutional 
and prays for a writ of certiorari or other appropriate writ, order or direction against 
the respondent, the State of Kerala, restraining it from implementing the provisions 
of the Act. It appears that a notification has been issued by the respondent on 
February 15, 1961, directing the implementation of sections 1 to 40, 57, 58, 60, 74 
to 79 as well as sections 81 to 95 of the Act from the date of the notification. The 
petitioner contends that the notification issued under the Act is also ultra vires, 
unconstitutional and illegal and as such he wants an appropriate writ or order to 
be issued quashing the said notification. That in brief is the nature of the reliefs 


claimed by the petitioner. 
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The Kerala Agrarian Relations Bill which has ultimately become the Act. 

was published in the Government Gazette of Kerala on December 18, 1957, and 
‘was introduced in the Kerala Legislative Assembly on December 21, 1957, by the 

Communist Government which was then in power. The Bill was discussed in 
the Assembly and was ultimately passed by it on June 10, 1959. It was then 
reserved by the Governor of the State for the assent of the President under Article 200- 
of the Constitution. Meariwhile, on July 31, 1959, the President issued a pro- 
clamation under Asticle 356 and the Assembly was dissolved. In February 1960, 
mid-term general elections took place in Kerala and as a result a coalition Govern-. 
ment came into power. On July 27, 1960, the President for whose assent the 
Bill was pending sent it back with his message requesting the Legislative Assembly 
to reconsider the Bill in the light of the:specific amendments suggested by him. 
On August 2, 1960, the Governor returned the Bill remitted by the President 
with his message and the amendments suggested by him to the new Assembly 
for consideration. On September 26, 1960, the amendments suggested by the- 
President were taken up for consideration by the Assembly and ultimately on 
October 15, 1960, the Bill as amended in the light of the President’s recommendations 
was passed by the Assembly. It then received the assent of the President on. 
January 21, 1961, and after it thus became law the impugned notification was 
issued by the respondent on February 15, 1961. On March 9, 1961 the present. 
writ petition was fled. 

Broadly stated three points fall to be considered in this petition. The peti-- 
tioner pa aa the validity of the Act on the preliminary ground that the Bull 
which was pending before the President for his assent at the time when the Legis- 
lative Assembly was dissolved lapsed in consequence of the said dissolution and so 
it was not competent to the President to give his assent to a lapsed Bill with the 
result that the said assent and all proceedings taken subsequent to it are constitu- 
tionally invalid. If this preliminary point is upheld no further question would 
arise and the petition will have to be allowed on that ground alone. If, however, 
this preliminary challenge to the validity of the Bill does not succeed the respondent. 
raises its preliminary objection that the Act is protected under Article 31-A (1) 
(a) and as such its validity cannot be challenged on the ground that it is. inconsistent 
with, or takes away, or abridges, any of the rights conferred by Articles.14, 19 and 31. 
This point raises the question as to whether the properties owned’ and: possessed by 
the petitioner are an “ Estate ” within the meaning of Article 31-A (2) (a). If 
this question is answered in the affirmative then the Act would be protected under 
Article 31-A (1) (a) and the challenge to its validity on the ground that it is in- 
consistent with Articles 14, 19 and 31 will not survive. If, however, it is held that 
the whole or any part of the properties with which the petitioner is concerned is 
outside the purview of “‘ Estate ” as described by Article 31-A (2) (a) the challenge 
to the validity of the Act on the merits would have to: be considered. ‘The peti- 
tioner contends that the material provisions of the Act contravenes the fundamental 
rights guaranteed by Articles 14, 19 (1) (f) and 31 of the Constitution. That is 
how three principal points would call for our decision in the present writ petition. 


Let us first examine the argument that the Bill which was pending the assent. 
of the President at the time when the Legislative Assembly was dissolved has lapsed 
and so no further proceedings could have been-validly taken in respect of it. In 
support of this argument it is urged that wherever the English Parliamentary form. 
of Government prevails the words “ prorogation °” and “ dissolution ” have acquired 
the status of terms of art and their signficance and’ consequence are well settled. 
The argument is that if there is no provision to the contrary in our Constitution the 
English convention with regard to the consequence of dissolution should be held 
to follow even in India. There is no doubt that, in England, in addition to bringing 
a session of Parliament to a close prorogation puts an end to all business which is 
pending consideration before either House at the time of such prorogation ; as a 
result any proceedings either in the House or in any Committee of the House lapse 
with the session. Dissolution of Parliament is invariably preceded by prorogation, 
and what is true about the result of prorogation is, it is said, a fortiori true about the 
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result of dissolution’. Dissolution of Parliament is sometimes described as “a 
civil death of Parliament ’’*. Ilbert, in his work on ‘ Parliament’, has observed 
that “ prorogation means the end of a session (not of a Parliament) ” ; and adds * 
that “ like dissolution, it kills all Bills which have not yet passed’. He also des- 
cribes dissolution as an “ end of a Parliament (not merely of a session) by Royal 
. proclamation ”, and observes that ‘‘ it wipes the slate clean of all uncompleted Bills 
_ or other proceedings’. Thus, the petitioner contends~that the inevitable conven- 
tional consequence of dissolution of Parliament is that there,gis a civil death of 
Parliament and all uncompleted business pending before Parliament lapses. 


In this connection it would be relevant to see how Parliament is prorogued. 
This is how prorogation is described in May’s “ Parliamentary Practice” : 


“ If Her Majesty attends in person to prorogue Parliament at the end of the session, the 
* game ceremonies are observed as at the opening of Parliament: the attendance of the Commons 
in the House of Peers is commanded; and, on their arrival at the bar, the Speaker addresses Her 
Majesty, on presenting the Supply Bulls, and adverts to the most important measures that have 
received the sanction of Parliament durmg the session. The Royal assent is then given to the Bills 
which are awaiting that sanction, and Her Majesty’s speech is read to both Houses of Parliament 
by herself or by her Chancellor ; after which the Lord Chancellor, havmg received directions 
from Her Majesty for that purpose, addresses both Houses in this manner: “My Lords and Mem- 
bers of the House of Commons, it is Her Majesty’s Royal will and pleasure that this Parliament 
be prorogued (to a certain day) to be then here holden ; and this Parliament is accordingly 
prorogued a 


39 9? 
. 


According to May, the effect of prorogation is at once to suspend all 
business until Parliament shall be summoned ‘again. Not only are the proceed- 
_ings of Parliament at an end but all proceedings pending at the time are 

uashed except impeachment by the Commons and appeals before the House of 
Tord: Every Bul must therefore be renewed after prorogation as if it had never 
been introduced. To the same effect are the statements in Halsbury’s “‘ Laws 
of England ” (Vide Vol. 28, pp. 371, 372, paragraphs 648 to 651). According to 
Anson, 
“‘ prorogation ends the session of both Houses simultaneously and terminates al pending 
business. A Bill which has passed through some stages but which is not ripe for Royal assent at 


the date of prorogation must begm at the earliest stage when Parliament is summoned again and 
opened by a speech from the throne.” 4 


It would thus be seen that under English parliamentary practice Bills which have 
passed both Houses and are awaiting assent of the Crown receive the Royal assent 
before the Houses of Parliament are prorogued. In other words, the procedure 
which appears to be invariably followed in proroguing and dissolving the Houses 
shows that no Bill pending Royal assent is left outstanding at the time of prorogation 
or dissolution. ‘That is why the question as‘to whether a Bill which is pending assent 
lapses as a result of prorogation or dissolution does not normally arise in England. 
Thus, there can be no doubt that in England the dissolution of the Houses of Parlia- 
ment kills all business pending before either House at the time of dissolution. 
According to the petitioner, under our Constitution the result of dissolution should 
be held to be the same ; and since the Bill in question did not receive the assent 
of the President before the Assembly was dissolved it should be held that the said 
Bill lapsed. 


This argument has taken another form. The duration of the Legislative Assem- 
bly is prescribed by Article 172 (1), and normally at the end of five years the life of 
the Assembly would come to an end. Its life could come to an end even before the 
expiration of the said period of five years if during the said five years the President 
acts under Article 356. In any case there is no continuity in the personality of the 





1. Vide “Ridge’s Constitutional Law, 8th edition, 3. May’s “ Parliamentary Practice,” 16th 
page 39 ; Earl Jowitt’s “The Dictionary of English edition, p. 294. ' 
Law ”, p. 1427. : 4. Anson’s Law and Custom of the 
2. Wharton’s “Law Lexicon,” p. 336. Constitution, ” Vol. 1, 5th edition, p. 73. 
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Assembly where the life of one Assembly comes to an end and another Assembly is in 
due course elected. If that be so, a Bill passed by one Assembly cannot, on wells 
recognised principles of democratic government, be brought back to the successor 
Assembly as though a change in the personality of the Assembly had not taken place. 
‘The scheme of the Constitution in regard to the duration of the life of State Legis- 
lative Assembly, it is urged, supports the argument that with the dissolution of the 
Assembly all business pending before the Assembly at the date of dissolution must 
lapse. This positipn would he consonant with the well-recognised principles of 
democratic rule. The Assembly derives its sovereign power to legislate essentially 
because it represents the will of the citizens of the State, and when one Assembly has 
been dissolved and another has been elected in its place, the successor Assembly ` 
cannot be required to carry on with the business pending before its predecessor, 
because that would assume continuity of personality which in the eyes of the Constitu- 
tion does not exist. ‘Therefore, sending the Bill back to the successor Assembly with 
the message of the President would be inconsistent with this basic principle of 
democracy. 


It is also urged that in dealing with the effect of the relevant provisions of the 
legislative procedure prescribed by Article 196 it would be necessary to bear in mind 
that the powers of the legislature which are recognised in England will also be avail- 
able to the State Legislature under Article 194 (3). The argument is that whether 
or not a successor Legislative Assembly can carry on with the business pending 
before its predecessor at the time of its dissolution is really a matter of the power 
of the Legislature and as such the powers of the Legislative Assembly shall be 

“such as may from time to time be defined by the Legislature by law, and, until so defined 


shall be those of the House of Commons of Parliament of the United Kingdom, and of its 
Members and Committees, at the commencemcnt of this Constitution ”. p 


In other words, this argument assumes that the conventional position with regard to 
the effect of dissolution of Parliament which prevails in England is expressly saved 
- in India by virtue of Article 194 (3) until a definite law is passed by the State Legis- 
lature in that behalf to the contrary. It would be noticed that this argument pur- 
ports to supply a constitutional basis for the contention which we have already set 
out that the word “ dissolution ” is a term of art and its effect should be the same 
in India as it isin England. It may incidentally be pointed out that the corres- 
ponding provisions for our Parliament are contained in Article 104 (3). 


As we have already mentioned there is no doubt that dissolution of the House of 
Parliament in England brings to a close and in that sense kills all business pending 
before either House at the time of dissolution ; but, before accepting the broad argu- 
ment that this must inevitably be the consequence in every country which has adopted 
the English Parhamentary form of Government it would be necessary to enquire 
whether there are any provisions made by our Constitution which deal with the 
matter ; and if the relevant provisions of our Constitution provide for the solution 
of the problem it is that solution which obviously must be adopted. This position 
is not disputed. ‘Therefore, in determining the validity of the contentions raised by 
the petitioner it would,be necessary to interpret the provisions of Article 196 and 


determine their effect. The corresponding provisions in regard to the legislative 
procedure of Parliament are contained in Article 107. 


The argument based on the provisions of Article 194 (3) is, in our opinion, entirely 
misconceived. The powers, privileges and immunities of State Legislatures and 
their members with which the said Article deals have no reference or relevance to the 
legislative procedure which is the subject-matter of the provisions of Article 196. In 
the context, the word ‘ powers’ used in Article 194 (3) must be considered along 
with the words “ privileges and immunities ”? to which the said clause refers, and 
there can be no doubt that the said word can have no reference to the effect of dis- 
solution with which we are concerned. ‘The powers of the House of the Legislature 
of a State to which reference is made in Article 194 (3) may, for instance, refer to the 
powers of the House to punish contempt of the House. The two topics are entirely 
different and distinct and the provisions in respect of one cannot be invoked in regard. 

S—24 
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to the other. Therefore, there is no constitutional basis for the argument that unless. 
the Legislature by law has made a contrary provision the English convention with 
regard to the effect of dissolution shall prevail in this country. 


What then is the result of the provisions of Article 196 which deals with the 
legislative procedure and makes provisions in regard to the introduction and passing 
of Bills? Before dealing with this question it may be useful to refer to some relevant 
provisions in regard to the Staie Legislature under the Constitution. Article 178 
provides that for every State there shall be a Legislature which shall consist of the 
Governor and (a) in the States of Bihar, Bombay, Madhya Pradesh, Madras, Mysore, 
Punjab, Uttar Pradesh and West Bengal, two Houses, and (b) in other States, one 
House. In the present ere we are concerned with the State of Kerala which has. 
only one House. Article 168 (2) provides that where there are two Houses of the 
Legislature of a State, one shall be known as the Legislative Council and the other as. 
the Legislative Assembly, and where there is only one House, it shall be known as. 
the Legislative Assembly. Article 170 deals with the composition of the Legislative 
Assembly, and Article 171 with that of the Legislative Council. Article 172 provides. 
for the duration of the State Legislatures. Under Article 172 (1) the normal period. 
for the life of the Assembly is five years unless it is sooner dissolved. Article 172 (2) 
provides that the Legislative Council of a State shall not be subjected to. dissolution, 
but as nearly as possible one-third of the members thereof shall retire as soon as may 
be on the expiration of every second year in accordance with the provisions made 
in that behalf by Parliament by law. It would thus be seen that under the Constitu- 
tion, where the State Legislature is bicameral the Legislative Council is not subject 
to dissolution and this is a feature which distinguishes the State Legislatures.from the 
English Houses of Parliament. When the Parliament is dissolved both the Houses. 
stand dissolved, whereas the position is differenct in India. In the States with 
bicameral Legislature only the Legislative Assembly can be dissolved. but not the 
Legislative Council. The same is the position under Article 83 in regard to the 
House of the People and the Council of States. This material distinction has to ‘be 
borne in mind in construing the provisions of Article 196 and appreciating their 
effect. ` 


Article 196 reads thus : 


“i96. (1) Subjecttothe provisions of Articles 198 and 207 with respect to Money Bills and 
other financial Bills, a Bill may originate in either House of the Legislature of a State which has a 
Legislative Council. 

(2) Subject to the provisions of Articles 197 and 198, a Bill shall not be deemed to have been 
passed by the Houses of the Legislature of a State having a Legislative Council unless it has been agreed. 
to by both Houses, either without amendment or with such amendments only as are agreed to by both 
Houses. 

(3) A Bill pending in the Legislature ofa State shall not lapse by rezson of the prorogation of the 
House or Houses thereof. 

(4) A BU Parne the Legislative Gouncil ofa State which has not been passed by the 

ive Assembly shall not lapse on a dissolution of the Assembly. 

(5) A Bill which is ptnding in the Legislative Assembly of a States, or which having been passed 
by po ala Assembly is pending im the Legislative Council, shalldapse on a dissolution of the 
Assembly ”. 

With the first two clauses of this Article we are not directly concerned in the present 
petition. It is the last three clauses that call for our examination. Under clause 
(3) a Bill pending in the Legislature of a State will not lapse by reason of the proroga- 

tion of the House or Houses thereof. ‘Thus, this clause marks a complete departure 
from the English convention inasmuch as the prorogation of the House or Houses does. 
not affect the business pending before the Legislature at the time of prorogation. 

In considering the effect of dissolution on pending business it is therefore necessary to- 
bear in mind this significant departure made by the Constitution in regard to the 
effect of prorogation. Under this clause the pending business may be pending either 
in the Legislative Assembly or in the Legislative Council or may be pending the 
assent of the Governor. At whichever stage the pending business may stand, so long 
as it is pending before the Legislature of a State it shall not lapse by: the prorogation. 
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of the Assembly. Thus, there can be no doubt that unlike in England prorogation: 
does not wipe out the pending business, 
Clause (4) deals with a case where a Bill is pending in the Legislative Council 
of a State and the same has not been passed by the islative Assembly ; and it 
rovides that such a Bill pending before the Legislative Council of a State sball not 
tae on the dissolution of the Legislative Assembly. It would be noticed that this 
clause deals with the case of a Bill which has originated in the Legislative Council 
and has yet to redch the Legislative Assembly ; and ao the Constitution provides that 
in regard to such a Bill which has yet to reach, and be dealt with by, the Legislative 
Assembly the dissolution of the Legislative Assembly will not affect its further progress. 
and it will not lapse despite such dissolution. 


That takes us to clause (5). This clause deals with two categories of cases.. 
The first part deals with Bills which are pending before the Legislative Assembly of a 
State, and the second with Bills which having been passed by the Legislative Assem- 
bly are pending before the Legislative Council. The Bills falling under both the 
clauses lapse on the dissolution of the Assembly. The latter part of clause (5) deals. 
with cases of Bills which are supplemental to the cases covered by clause (4). Wiere- 
as clause (4) dealt with Bills which had originated in the Legislative Council the 
latter part of clause (5) deals with Bills which, having originated in the Legislative- 
Assembly, have been passed by it and are pending before the Legislative Council. 
Since clause (4) had provided that Bills falling under it shall not lapse on dissolution 
of the Assembly it was thought necessary to provide as a matter of precaution that. 
Bills falling under the latter part of clause (5) shall lapse on the dissolution of the 
Assembly. ‘That leaves part I of clause (5) to be considered. This part may cover 
three classes of cases. It may include a Bill which is pending before the Legislative 
Assembly of a State which is unicameral and that is the case with which we are con- 
cerned in the present proceedings. It may also include a case of a Bill which is 
pending before the Legislative Assembly of a State which is bicameral ; or it may 
include a case of a Bill which has been passed by the oi a Council in a bica- 
meral State and is pending before the Legislative Assembly. In all these cases the 
dissolution of the Assembly leads to the consequence that the Bills lapse. It is 
significant that whereas clause (3) deals with the case of a Bill pending in the Legisla-- 
ture of a State, clause (5) deals with a Bill pending in the Legislative Assembly of a 
State or pending in the Legislative Council ; and that clearly means that a Bill 
pending assent of the Governor or the President is outside clause ( 5: If the Constitu- 
tion-makers had intended that a Bill pending assent should also lapse on the dissolu- 
tion of the Assembly a specific provision to that effect would undoubtedly have been 
made. Similarly, if the Constitution-makers had intended that the dissolution of 
the Assembly should lead to the lapse of all pending business it would have been 
unnecessary to make the provisions of clause (5) at all. The cases of Bills contem- 
plated by clause (5) would have been governed by the English convention in that 
matter and would have lapsed without a specific provision in that behalf. Therefore, 
it seems to us that the effect of clause (5) is to provide for all cases where the principle 
of lapse on dissolution. should apply. If that be so, a Bill pending assent of the 
Governor or President is outside clause (5) and cannot be said to lapse on the 


dissolution of the Assembly. 


It is, however, contended by the petitioner that if clause (5) was intended to deal 
with all cases where pending business would lapse on the dissolution of the Assembly 
it was hardly necessary to make any provision by clause (4). There is no doubt 
some force in this contention ; but, on the other hand, it may have been thought 
necessary to make a provision for Bills pending in the Legislative Council of a State 
because the Legislative Council is a continuing body not subject to dissolution and 
the Constitution wanted to make a specific provision based on that distinctive charac- 
’ ter of the Legislative Council. Having made a provision for a Bill originating and 
pending in the Legislative Council by clause (4) it was thought necessary to deal 
with a different category of cases where Bills have been passed by the Legislative 
Assembly and are pending in the Legislative Council ; and so the latter part of clause 
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(5) was included in clause (5). On the other hand, if the petitioner’s contention 
is right clauses (3) and (4) of Article 196 having provided for cases where business 
.did not lapse it was hardly necessary to have made any provisions by clause (5) at all. 
In the absence of clause (5) it would have followed that all pending business, on the 
analogy of the English convention, would lapse on the dissolution of the Legislative 
Assembly. It is true that the question raised before us by the present petition under 
Article 196 is not free from difficulty ; but , on the whole, we are inclined to take the 
view that the effect of clause (5) is that all cases not falling within its scope are not 
subject to the doctrine of lapse of pending business on the dissolution of the Legislative 
Assembly. In that sense we read clause (5) as dealing exhaustively with Bills which 
would lapse on the dissolution of the Assembly. If that be the true position then 
the argument that the Bill which was pending assent of the President lapsed on the 
dissolution of the Legislative Assembly cannot be upheld. 


In this connection it is necessary to consider Articles 200 and 201 which deal 
-with. Bills reserved for the assent of the Governor or the President. Article 200 
provides, inter alia, that when a Bill has been passed by the ee Assembly of a 
State it shall be presented to the Governor, and the Governor shall declare either that 
he assents to the Bill or that he withholds assent therefrom or that he reserves the Bill 
for the consideration of the President. The Proviso to this Article requires that the 
‘Governor may, as soon as possible after the presentation to him of the Bill for assent, 
return the Bill if it is not a Money Bill together with a message requesting that the 
House or Houses will reconsider the Bill or any specified provisions thereof and, in 
particular, will consider the desirability of introducing any such amendments as he 
‘may recommend in his message and, when a Bill is so returned the House or Houses 
shall reconsider the Bill accordingly, and if the Bill is passed again by the House or 
Houses with or without amendment and presented to the Governor for assent, the 
‘Governor shall not withhold assent therefrom. The Second Proviso deals with cases 
-where the Governor shall not assent to but shall reserve for the consideration of the 
President, any Bill which in the opinion of the Governor would, if it became law, 
so derogate from the powers of the High Court as to endanger the position which that 
«Court is by this Constitution designed to fill. Article 201 then deals with the pro- 
cedure which has to be adopted when a Bill is be assented to by the President. Under 
the said Article the President shall declare either that he assents to the Bill or that he 
-withholds assent therefrom. The Proviso lays down, inter alta, that the President may 
direct the Governor to return the Bill to the House together with such message as is 
mentioned in the First Proviso to Article 200, and when a Bill is so returned the House 
shall reconsider it accordingly within a period of six months from the date of receipt 
of such message, and if it is again passed by the House with or without amendment 
it shall be presented again to the President for his consideration. The provisions 
of these two Articles incidentally have a bearing on the decision of the question as 
to the effect of Article 196. The corresponding provision for parliamentary Bill 
is contained in Article I11. 


It is clear that if a Bill pending the assent of the Governor or the President 
‘is held to lapse on the dissolution of the Assembly it is not unlikely that a fair num- 
‘ber of Bills which may have been passed by the Assembly, say during the last six 
months of its existence, may be exposed to the risk of lapse consequent on the dis- 
solution of the Assembly, unless assent is either withheld or granted before the date 
‘of the dissolution. If we look at the relevant provisions of Articles 200 and 2or 
‘from this point of view it would be significant that neither Article provides for a 
-time limit within which the Governor or the President should come to a decision on 
the Bill referred to him for his assent. Where it appeared necessary and expedient 
to prescribe a time limit the Constitution has made appropriate provisions in that 
“behalf (vide Article 197 (1) (b) and (2) (b)). In fact the Proviso to Article 201 
requires that the House to which the Bill is remitted with a message from the Presi- 
-dent shall reconsider it ae within a period of six months from the date of 
the, receipt of such message. erefore, the failure to make any provision as to 
the time within which the Governor or the President should reach a decision may 
suggest that the Constitution-makers knew that a Bill which was pending the assen; 
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of the Governor or the President did not stand the risk of lapse on the dissolution 
of the Assembly. That is why no time limit was prescribed by Articles 200 and 201. 
Therefore, in our opinion, the scheme of Articles 200 and 201 supports the conclusion 
that a Bill pending the assent of the Governor or the President does not lapse as 
a result of the dissolution of the Assembly, and that incidentally shows that the 
provisions of Article 196 (5) are exhaustive. 


At this stage it is necessary to examine another argument which has been 
urged against theevalidity of the Act on the strength of the provisions of Articles. 
200 and 201. It is urged that even if it be held that the Bill does not lapse, the 
Act is invalid because it has been passed in contravention of Articles 200 and 201. 
The argument is that the scheme of the said two Articles postulates that the Bull 
which is sent back with the message of the President ought to be sent back to the 
same House that originally passed it. It is pointed out that when the message is 
sent by the President the House is requested to reconsider the Bill and it is provided 
that if the Bill is again passed by the House the Governor shall not withhold assent 
therefrom. This argument proceeds on the basis that the concept of reconsideration 
must involve the identity of the House, because unless the House had considered it 
in the first instance it would be illogical to suggest that it should reconsider it. 
Reconsideration means consideration of the Bill again and that could be appropriately 
done only if it is the same House that should consider it at the second stage. The 
same comment is made on the use of the expression “‘ if the Bill is passed again ”. 
It is also urged that it would be basically unsound to ask the successor House to 
take the Bill as it stands and not give it an opportunity to consider the merits of all 
the provisions of the Bill. We are not impressed by these pleas, When the successor 
House is considering the Bill it would be correct to say that the Bill is being reconsi- 
dered because in fact it had been considered once. Similarly, when it is said that 
if the Bill is passed again the Governor shall not withhold assent therefrom it does 
not postulate the existence of the same House because even if it is the successor 
House which passes it it is true to say that the Bill has been passed again because 
in fact it had been passed on an earlier occasion. Besides, if the effect of Article 196 
is that the Bills pending assent do not lapse on the dissolution of the Hosuse then the 
relevant provisions of Article 200 must be read in the light of that conclusion, 
In our opinion, there is nothing in the Proviso to Article 201 which is inconsistent 
with the basic concept of democratic Government in asking a successor House to 
reconsider the Bill with the amendments suggested by the President because the 
Proviso makes it perfectly clear that it is open to the successor House to throw 
out the Bill altogether. It is only if the Bill is passed by the successor House that 
the stage is reached to present it to the Governor or the President for his assent, 
not otherwise. Therefore, there is no substance in the argument that even if the 
effect of Article 196 is held to be against the theory of lapse propunded by the peti- 
tioner the Bill is invalid because it has been passed in contravention of the pro- 
visions of Articles 200 and 201. This argument proceeds on the assumption that 
the House to which the Bill is sent must be the same House and that assumption, 
we think, is not well-founded. We would accordingly hold that the preliminary 
contention raised against the validity of the Bill cannot be sustained. 

That takes us to the point raised by the respondent that the Act attracts the 
protection of Article 31-A (1) (a) and so is immune from any challenge under Articles 
14, 19 and 31. ‘There is no doubt that if the Act falls under Article 31-A (1) (a) 
its validity cannot be impugned on the ground that it contravenes Articles 14, 19 
and 31 ; but the question still remains: Does the Act fall under Article 31-A (1) (a) ?5 
and the answer to this question depends on whether or not the properties of the 
petitioner fall within Article 31-A (2) (a). Before dealing with this point it is 
necessary to set out the relevant provisions of Article 31-A (2). Article 31-A (2) 
reads thus : 

“ g1-A (2). In this Article— 
(a) the expression ‘Estate’ shall, in relation to any local area, have the same meaning as that 
ion or its local equivalent has in the existing law relating to land tenures in force in that area, 
and shall also include any jagir, inam or muafi or other similar grant, and in the states of Madras and? 
Kerala any janmam right ; 
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(6) the expression ‘ rights’, in relation to an estate, shall include any rights vesting in a propric- 
‘tor, sub-proprictor, under-proprietor, tenure-holder, ratyat, under-ratyat or other intermediary and 
-any rights or privileges in respect of land revenue.” 
Article 31-A was added by the Constitution (First Amendment) Act, 19513 with 
retrospective effect. Similarly, the portion in italics was added by the Constitu- 
tion (Fourth Amendment) Act, 1955, with retrospective effect. 


It is well-known that the Constitution (First Amendment) of 1951 was made in 
-order to validate the acquisition of zamindari estates and the abolition of permanent 
settlement. In other words, the effect of the First Amendment was to provide that 
any law which affected the rights of any proprietor or intermediate holder in any 
‘estate shall not be void on the ground that its provisions were inconsistent with any of 
the fundamental rights guaranteed by Part III of the Constitution. The acquisition 
of zamindari rights and the abolition of permanent settlement, however, was only 
the first step in the matter of adele reform which the Constitution-makers had in 
amind. When the first zamindari abolition laws were passed in pursuance of the 
programme of social welfare legislation their validity was impugned on the ground 
that they contravened the provisions of Articles 14, 19 and 31. In order to save 
the impugned legislation from any such challenge Articles 31-A and 31-B and the 
Ninth Schedule were enacted by the Constitution (First Amendment) Act ; and it is 
in that context that Article 31-A a (a) and (b) were also enacted. After the 
zamindari abolition legislation was thus saved the Constitution-makers thought of 
‘enabling the State Legislatures to take the next step in the matter of agrarian reform. 
-As subsequent legislation passed by several States shows the next step which was 
intended to be taken in the matter of agrarian reform was to put a ceiling on the 
extent of individual holding of agricultural land. The inevitable consequence of 
putting a ceiling on individual occupation or ownership of such agricultural land 
was to provide for the acquisition of the land held in excess of the prescribed maximum 
for distribution amongst the tillers of the soil. It is in the light of this background 
that we have to determine the question as to whether the property with which the 
petitioner is concerned constitutes an estate or rights in tion to an estate under 


clause (2) (a) or (b). 


The petitioner contends that in interpreting the expression “ Estate? we must 
hhave regard to the fact that originally it was intended to cover cases of zamindars 
and other intermediaries who stood between the State and the cultivator and who 
were generally alienees of land revenue ; and so it is urged that it is only what may 
be broadly described as landlord tenures which fall within the scope of the expression 
“Estate”. It is conceded that the expression “rights in relation to an estate” 
as it now stands is very broad and it includes the interest of a raiyat and also an 
under-raiyat ; but it is pointed out that the said rights, however comprehensive and 
broad they may be, must be rights in relation to an estate, and unless the property 
satisfies the test which would have been reasonably applied in determining the scope 
‘of “Estate ” in 1950 the amendment made in clause (2) (b) will not make the denota- 
tion of the word “ Estate ” any broader. In other words, the argument is that the 
-denotation which the expression ‘ Estate”? had in 1950 continues to be the same 
even after the amendments of 1955 because no suitable amendment has been made 
in clause (2) (a). But the infirmity in this argument is that the limitation which the 
‘petitioner seeks to place on the denotation of the expression “ Estate ” is not justified 
is any words used in clause (2) (a) at all ; it is introduced by reading clauses (2) (a) 
and (b) together, and that would not be reasonable or legitimate. In deciding 


‘what an “ Estate ” means in clause (a) we must in the first instance construe clause 


In dealing with the effect of clause (2) (a) two features of the clause are signifi- 
cant. First, that the definition has been deliberately made inclusive, and second, 
that its scope has been left to be determined not only in the light of the content of 
the expression “ Estate” but also in the light of the local equivalent of the expression 
“ Estate ” as may be found in the existing law relating to land tenure in force in 
that area. The Constitution-makers were fully conscious of the fact that the conten- 
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of the expression “ Estate ” may not be identical in all the areas in this country and 
that the said concept may not be described by the same word by the relevant existing 
law ; ard so the decision of the question as to what an estate is has been deliberately 
left rather elastic. In each case the question to decide would be whether the pro- 
in question is described as an estate in the terminology adopted by the relevant 
w. Ifthe said law uses the word “ Estate ” and defines it then there is no difficulty 
in holding that the property described by the local law as an estate is an estate for 
the purpose of this clause. The difficulty arises only where the relevant local law 
does not describe any agricultural property expressly as an estate. It is conceded 
that though no agricultural property may be expressly described as-an estate by the 
local law, even so there may be some properties in the area which may constitute 
an estate under clause (2) (a) ; and so in deciding which property constitutes an estate 
it would be necessary to examine its attributes and essential features and enquire 
whether it satisfies the test implied by the expression, “ Estate ” as used in clause 
(2) (2). 

In this connection it is pertinent to remember that the Constitution-makers were 
aware that in several local areas in the country where the zamindari tenure did not 
prevail the expression “ Estate’? as defined by the relevant law included estates 
which did not satisfy the requirement of the presence of the intermediaries, and yet 
clause (2) (a) expressly includes estates in such areas within its purview and that 
incidentally shows that the concept of “ Estate” as contemplated by clause (2) (a) 
is not necessarily conditioned by the rigid and inflexible requirement that it must 
landlord-tenure of the character of zamindari estate. That is why, treating the 
expression “ Estate ” as of wide denotation, in every case we will have to enquire 
whether there is a local definition of “ Estate’ prevailing in the relevant existing 
law ; if there is one that would determine the nature of the property. If there is no 
definition in the relevant existing law defining the word “ Estate’ as such, we will 
have to enquire whether there is a local equivalent, and in that connection it would be 
necessary to consider the character of the given agricultural property and its attri- 
butes and then decide whether it can constitute an estate'under clause (2) (a). If 
the expression “‘ Estate ” is construed in the narrow sense in which the petitioner 
wants it to be construed then it may not be easy to reconcile the said narrow deno- 
tation with the wide extent of the word “ Estate” as is defined in some local 
definitions of the word “Estate”. Therefore, in deciding the question as to whether 
the properties of the petitioner are an “ Estate ” within the meaning of Article 31-A 
(2) (a) we are not prepared to adopt the narrow construction that the estate must 
always and in every case represent the estate held by zamindars or other similar 
intermediaries who are the alienees of land revenue. 


This question can also be considered from another point of view. As we 
will presently point out, decisions of this Court in relation to agricultural estates 
existing in areas where the zamindari tenure does not prevail clearly show that 
the definitions in the relevant existing laws in those areas include properties within 
the expression “‘ Estate” despite the fact that the conditions of the existence of the 
intermediary is not satisfied by them, and so there can be no doubt that even in 
such areas if the definition of the word “ Estate’ includes specified agricultural 
properties they would be treated as estates under clause (2) (a). Now, just consider 
what would be the position in areas where the zamindari tenure does not prevail 
and where the relevant existing law does not contain a definition of an “ Estate” 
as such. According to the petitioner’s argument where in such a case it is necessary 
to find out a local equivalent of an estate the search for such a local equivalent would 
be futile, because in the area in question the condition or test of the presence of 
intermediaries may not be satisfied and that would mean that the main object with 
which the Constitution First and Fourth Amendment Acts of 1951 and 1955 were 
passed would be of no assistance to the State Legislatures in such local areas. If 
the State Legislatures in such local areas want to enact a law for agrarian reform 
they would not be able to claim the benefit of Article 31-A (1) (a). Indeed, the 
petitioner concedes that on his construction of clause (2) (a) the intended object 
of the amendments may not be carried out in certain areas where the existing 
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relevant law does not define an estate as such ; but his argument is that the Con- 
stitution-makers failed to give effect to their intention because they omitted to 
introduce a suitable amendment in clause (2) (a). Ona fair construction of 
clause (2) (a) we do not think that we are driven to such a conclusion. There- 
fore, we are not inclined to accept the petitioner’s narrow interpretation of the 
word “ Estate ” in clause (2) (a). 


It is necessary therefore to have some basic idea of the meaning of the word 
“ Estate” as used in Article 31-A (2) (a). As we have said Silready, where the 
word “ Estate ”? as such is used in the existing law relating to land-tenures in force 
in a particular area, there is no difficulty and the word “ Estate ” as defined in the 
existing law would have that meaning for that area and there would be no necessity 
for looking for a local equivalent. But where the word “ Estate ” as such as is not 
defined in an existing law it will be necessary to see if some other term is defined or 
used in the existing law in a particular area which in that area is the local equivalent 
of the word “ Estate”. In that case the word “ Estate ” would have the meaning 
assigned to that term in the existing law in that area. To determine therefore 
whether a particular term defined or used in a particular area is the local equivalent 
of the word “Estate” as used in Article 31-A (2) (a) it is necessary to have some basic 
concept of the meaning of the word “ Estate ” as used in the relevant Article of the 
Constitution. It seems to us that the basic concept of the word “ Estate ” is that 
the person holding the estate should be proprietor of the soil and should be in direct 
relationship with the State paying land revenue to it except where it is remitted in 
whole or in part. If therefore’ a term is used or defined in any existing law in a 
local area which corresponds to this basic concept of “ Estate ” that would be the 
local equivalent of the word “ Estate” in that area. It is not necessary that there 
must be an intermediary in an estate before it can be called an estate within the 
meaning of Article 31-A (2) (a) ; it is true that in many cases of estates such inter- 
mediaries exist, but there are many holders of small estates who cultivate their 
lands without any intermediary whatever. It is not the presence of the inter- 
mediary that determines whether a particular landed property is an estate or 
not ; what determines the character of: such property to be an estate is whether it 
comes within the definition of the word “ Estate ” in the existing law in a particular 
area or is for the purpose of that area the local equivalent of the word “ Estate ”, 
irrespective of whether there are intermediaries in existence or not. This, in our 
opinion, is also borne out by consideration of the relevant decisions of this Court 
to which we will now turn. 


The decisions of this Court where this question has been considered lend support 
to the construction of the word ‘ Estate ” for which the respondent contends. In 
Sri Ram Ram Narain Medhi v. The State of Bombay}, the constitutional validity of the 
Bombay Tenancy and icultural Lands a a Act, 1956 (Bombay 
Act XIII of 1956) amending to the Bombay Tenancy and ‘calcite Lands 
Act, 1948 (Bombay Act I of 1948) was considered by this Court. Section 2 
(5) of the Bombay Land Revenue Code, 1879, had defined the word “ Estate ” as 
meaning any interest in lands and the a te of such interest vested in a person 
or aggregate of persons capable of holding the same. This Court held that the 
Bomba Tand Revenue Code was the existing law relating to land tenures in force 
in the State of Bombay and that the definition of the word “ Estate ” as prescribed 
by section 2 (5) “ had the meaning of any interest in land and it was, not confined 
merely to the holdings of landholders of alienated lands. The expression applied 
not only to such estate-holders but also to landholders and occupants of un- 
alienated lands. It would be noticed that section 2 (5) referred to “ any interest 
in lands” and the expression “lands” was undoubtedly capable of comprising 
within its ambit alienated and unalienated lands. The argument urged by the 
petitioner in that case in attacking the validity of the impugned Act in substance 
was that having regard to the narrow denotation of the expression “Estate” used in 





1. (1959) 5.C.J. 679: (1959) 2 An.W.R. Supp. (1) S.C.R. 489. 
(8.C.) 1 bes a MLJ. (S.G.) 1: (1959) 


I] PURUSHOTHAMAN NAMBUDIRI 2. STATE OF KERALA (Gajendragadkar, J.). 193. 


Article 31-A (2) (a) the broader construction of section 2 (5) of the Bombay Land 
Revenue Code should not be adopted, and in construing what is the local equi- 
valent of the expression ‘‘Estate”’ in Bombay the narrow construction of section z (5) 
should be adopted and its operation should be confined to alienated lands alone. 
This contention was rejected and it was held that the estate as defined was not 
confined merely to the holdings of landholders of alienated lands. Itis true that 
the decision proceeded substantially on the interpretation of section 2 (5) of the local 
Act; but it may be observed that if the denotation of the word “Estate” occurring, 
in Article 31-A (2) (a) was as narrow as is suggested to be by the petitioner before 
us this Court would have treated that as a relevant and material fact in considering 
the contention of the petitioner before it that the narrow construction of section 2(5) 
shold be adopted. There is no doubt that the property which was held to be an 
estate in Medhi’s case! would not be an estate within the narrow meaning of the 
word as suggested by the petitioner. 


In Aima Ram v. The State of Punjab and others?, this Court had occasion to con- 
sider the meaning of the expression “Estate” in the light of the Punjab Land 
Revenue Act, 1887. Section 3 (1) of the said Act had provided that an ‘‘Estate” 
means any area—(a) for which a separate record of rights has been made, or (b) 
which has been separately assessed to land revenue, or would have been so assessed) 
if the land revenue had not been released, compounded for or redeemed, or (e) 
which the State Government may, by general rule or special order, declare to be 
an estate. Section 3 (3) which is also relevant provided that ‘‘Holding’’ means a 
share or portion of an estate held by one landowner or jointly by two or more 
landowners. One of the arguments urged by the petitioner before the Court was 
that a part of the holding was not an estate within the meaning of section 3 (1) of 
the local Act. This argument was rejected. In dealing with the question as to. 
whether the property held by the petitioner was an estate under Article 31-A (2) (a) 
it became necessary for the Court to consider the amplitude of the expression *‘any 
estate or of any rights therein” in Article 31-A (1) (a). Sinha, J., as he then was, 
who spoke for the Court, has elaborately examined the different kinds of land tenures. 
prevailing in different parts of India, and has described the process of sub-infeu- 
dation which was noticeable in most of the areas in course of time “An estate”, it 
was observed, 

“îs an area of land which isa unit of revenue assessment and which is separately entered 
m patra Revenue Collector’s register or revenue-paying or revenue-free estates”. “Speaking 
gen Yo’ 

observed Sinha, J., 

“ it may be said that at the apex of the pyramid stands the State. Under the State, a large 
number of persons variously called proprietors, zamindars, malguzars, inamdars and jagirdars, ctc., 
hold parcels of land, subject to the payment of land revenue designated as peshkash, quit rent or 
mal guzari, etc., representing the Government demands by way of land tax out of the usufruct of 
the land constituting an estate, except where Government demands had been excused in whole or in 
E by Hd of reward for service rendered to the State in the past, or to be rendered in the future” 

e 759)- 
‘“Tenure-holders,”’ it was observed, 

‘twere persons who took lands of an estate not necessarily for the purpose of self-cultivation, 
but also for settling tenants on the lands and realising rents from them...... Thus, in each grade of 
holders of land, in the process of sub-infeudation, the holder is a tenant under his superior holder 
the landlord and also the landlord of the holder directly holding under him” (pp. 760, 761). 

Having thus considered the background of the land tenures in Punjab and 
elsewhere this Court proceeded to consider the amplitude of the crucial words 
“any estate or of any rights therein” in Article 31-A (1) (a). According to this. 
decision 

“ as the connotation of the term ‘Estate’ was different in different parts of the country, the 

on ‘Estate’ described in clause (2) of Article 31-A has been so broadly defined as to cover 

estates in the country, and to cover all possible kinds of rights in estates, as shown by sub- 
clause (b) of clause (2) of Article 31-A” (p. sE). 
“ The expresion ‘rights’ in relation to an estate has been given an all-inclusive meaning com- 
prising both what we have called, for the sake of brevity, the horizontal and vertical divisions of an 
1. (1959) S.C.J. 679 : (1 2 An.W.R. (S.C.) 1: 2. (1959) S.C.J. 47: (1959) Supp- 
eee MLJ. S.0) : oe Supp. (1) ak 489. (1) sae 748. d 
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estate. The provisions aforesaid of Article 31-A, bearing on the construction of the sion ‘Estate’ 
‘or ‘rights’ in an estate, have been deliberately made as wide as they could be in order to take in all 
kinds of rights—quantitative and qualitative—in an area co-extensive with an estate or only a portion 
thereof” (p. 763). 

Further observations made in the judgment in regard to the effect of the addition 
of the words “ raiyats”’ and “ under-raiyats ” in clause (b) may also be usefully 
quoted : 

“ The expression ‘rights’ in relation to an estate again has been used in a very comprehensive 
sense of including not only the interests of proprietors or sub-proprietors but*also of lower grade 
tenants, like raiyats or under-raiyats, and then they added, by way of further emphasising their 
intention, the expression ‘other intermediary’, thus clearly showing that the enumeration of inter- 
mediaries was only illustrative and not austive ’’ (p. 765). 

Thus, this decision shows that the amendments made by the Constitution First and 
Fourth Amendment Acts of 1951 and 1955 were intended to enable the State Legi 
‘latures to undertake the task of agrarian reform with the object of abolishing 
intermediaries and establishing direct relationship between the State and tillers of 
the soul ; and it is in that context that the word “Estate” occurring in clause (2) of 
Article 31-A was construed by this Court. What we have said about the decision 
in Medhi’s caset is equally true about the decision in the case of Atma Ram*. The 
pro which was held to be an estate was not an estate in the narrow sense for 
which the petitioner contends. 


In Shri Mahadeo Patkajt Kolhe Yavatmal v. The State of Bombay and Shri Namadeorao 
Baliramji v. The State of Bombay*, this Court had to consider the case of the petitioners 
in Vidarbha who held lands under the State and paid land revenue for the said 
lands thus held by them. ‘The relevant provisions of the Madhya Pradesh Land 
Revenue Code, 1954. (II of 1955) were examined and it was held that though the 
word “ estate ” as such had not been employed by the said Code the equivalent of 
the estate had to be determined under Article 31-A (2) (a), and as a result of the 
provisions of sections 145 and 146 of the said Code it was held that the estates held 
by the petitioners satisfied the test of the local equivalent of “ Estate ” as contem- 
plated by Article 31-A (2) (a). In The State of Bihar © others v. Rameshwar Pratap 
Narain Singh and others‘, this Court had occasion to consider the scope and effect 
of the expression “ rights in relation to an estate ’’ used in clause (2) (b) and it held 
that : 

“in the circumstances and in the particular setting in which the words ‘raiyat’ and ‘under-raiyat ° 
were introduced into the definition it must be held that the words “‘ or other intermediary” occurring 
at the end do not qualify or colour the meaning to be attached to the tenures newly added .” 

It is in the light of these decisions that we must now proceed to examine the character 
of the properties with which the petitioner is concerned. 


As we have already seen the petitioner owns about goo acres of land which 
are classified as Pandaravaka holdings and about 250 acres which are described 
as Puravaka holdings. In meeting the respondent’s contention that these lands 
are an estate under clause (2) of Article 31-A the petitioner has alleged that the 
Pandaravaka tenure represents lands of which the State was in the position of the 
landlord and whatever rights other persons possessed were directly derived from the 
State. Of the several classes of ean mene tenure the most common is the Verum- 
pattom and most of the petitioner’s lands falling under the Pandaravaka tenure 
belong to this class, The petitioner’s case is that his liability is to pay rent to the 
State calculated as a proportion of the gross yield of the properties ; and so the lands 
held by the petitioner as tenant under the State cannot be said to be an estate under 
clause 2 (a). He is not an intermediary between the State and the tiller of the soil 
and so is outside the purview of clause (2) (a). It has also been alleged by the peti- 
tioner that his properties cannot be said to be an estate even in the sense of a local 
equivalent of the term “ Estate ” because there is no unified record of rights over the 
area in question ; “‘ each survey number is often divided into serveral sub-numbers 
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and representing holdings that do not often take in more than a few cents has his 
‘own record of rights and separate assessment register ™. It is for these reasons 
that the petitioner resists the application of clause (2) (a) to his Pandaravaka 
Verumpattom lands. i 


No clear and specific plea has been expressly made by the petitioner in regard 
to Puravaka lands. In that connection the petitioner has, however, alleged that 
the Janmam is another peculiar feature of the land system in Kerala which it is 
not easy to define gince a good deal of ambiguity attaches to the term. However, 
he contends that the Janmam right has to be understood in its limited and technical 
sense as taking within its scope a particular form of land-holding known as the 
kanom tenancy. According to the petitioner the Janmam right included in clause 
(2) (a) can take in only the rights and liabilities controlled and created by the two 
“Tenancy Acts to which he has referred. That is how the petitioner contends that 
the Puravaka ands are also outside the purview of clause (2) (a). 


It is common ground that the Proclamation issued by His Highness Sir Rama 
Varma Raja of Cochin on March 10, 1905, is the relevant existing law for the purpose 
of deciding whether the agricultural properties of the petitioner constitute an 
‘estate under clause (2) (a). It is, therefore, necessary to examine the scheme 
of this Proclamation and decide whether in view of the characteristics and attri- 
butes of the properties held by the petitioner they can be said to constitute a local 
‘equivalent of an estate under clause (2) (a). This Proclamation consists of twenty- 
‘eight clauses which deal broadly with all the aspects of land tenure prevailing in 
the State of Cochin. The Preamble to the Proclamation recites that the Raja 
had already ordered that a complete survey embracing demarcation and mapping 
and the preparation of an accurate record of titles in respect of all descriptions of 
poe within his entire State shall be carried out, and it adds that directions 

been issued that a revenue settlement or revision of the State demand shall 
‘be conducted in accordance with the principles laid down by the Proclamation. 
‘Clause 6 enumerates the tenures of lands prevailing in the State. Under this 
‘clause there are two major tenures (1) Pandaravaka and (2) Puravaka. The former 
are held on one or the other of six varieties of tenures ; of these we are concerned with 
the Verumpattom sub-tenure. This clause provides that the Pandaravaka Verum- 
pattom tenure shall be deemed as the no tenure for settling the full State demand 
and that the other tenures shall be treated as favourable tenures and settled on the 
lines indicated in clauses 14 to 17. Clause 7 says that the present rate of assessment 
‘on Pandaravaka Verumpattom nilas varies from one-eigth para to twelve paras of 
paddy for every para of land ; and it adds that such a vast disparity of rates is indi- 
‘cative of unequal incidence under the existing revenue system. ‘That is why the 
clause proceed: to lay down that the State demand should bear a fixed proportion 
to the produce a land is capable of yielding and so it prescribes that under the 
Pandaravaka Verumpattom tenure the holder should pay half of the net produce to 
the State. ‘The clause then proceeds to provide for the method in which this half 
of the net produce should be determined. Clauses 11 and 12 deal with the assess- 
ment on tree. 


Clause 13 is important. It says 


“at present holders of Pandaravaka Verumpattom lands do not possess any property in the soil. 
As we are convinced that proprietorship in the soil will induce the cultivator to improve his land and 
thereby add to the prosperity of the land, we hereby declare that the Verumpattom holders of lands 
shall, after the new settlement has been introduced, acquire full rights to the soil of the lands they 
hold and that their rights shall remain undisturbed so long as they regularly pay the State revenue 
provid:d that the rights to mstals and minerals possessed by the State in all lands under what- 
ever tenure they are held are reserved to the State.” 


Under clause 18 it is provided, inter alia, that in the case of Pandaravaka lands 
held on the Verumpattom tenure the settlement shall be made with the present holder 
of the land and in regard to Puravaka land with the Janmam. Clause 22 prescribes 
the procedure and the time for the introduction of settlement. It requires that 
before the introduction of the new rates of assessment a rough patta shall be issued 
to each of the landholders showing the relevant details of his holdings and the assess- 
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ment to be paid by him hereafter. The object of preparing such a patta is to give 
an opportunity to the landholders to bring to the notice of the authorities their 
objections if any. ‘The objections are then required to be heard before the final 
entries are made. Clause 26 declares that the new settlement shall be current 
for a term of thirty years. This has been done with a view to secure the utmost 
freedom of action to the landholders in improving their properties and turning 
them to the best advantage according to their means and inclination. Clause 27 
deals with escheats ; and clause 28 makes general provisions as to the formation 
of a new land record including reassessment of land and the registration of titles 
“a work calculated to promote the well-being of a State ” . 


It would thus be seen that under clause 13 the person holding lands on the 
Pandaravaka Verumpattom tenure is not a tenant. He is given the proprietory 
right in the soil itself, subject of course to the rights as to metals and minerals reserved 
in favour of the State. Indeed, the whole scheme of the new Proclamation appears 
to be to change the character of the possession of the Pandaravaka Verumpattom 
tenure-holder from that of a tenant into that of a proprietor-holder. It is true that 
he is made liable to pay half of the net produce and that may appear to be a little 
too high, but the measure of the levy will not convert what is intended to be a recovery 
of assessment into a recovery of rent. The proprietor of the land held on Pandara- 
vaka Verumpattom tenure is nevertheless a proprietor of the land and he holds the 
land subject to his liability to pay the assessment to the State. It is not difficult to 
imagine that in a fairly large number of lands held by Pandaravaka Verumpattom 
tenure-holders in turn would let out the lands to the cultivators and thus would 
come into existence a local equivalent of the class of intermediaries. Land revenue 
record is required to be prepared by the Proclamation and relevant entries showing 
the extent of the properties belonging to the respective holders and the details about 
their liability to pay the assessment are intended to be shown in the said record. In 
our opinion, it would not be reasonable to hold that the lands held by the petitioner 
under the Pandaravaka Verumpattom tenure do not confer on him the proprietory 
right at all but make him a tenant of the State. In the Proclamation there does not 
appear to be a provision for forfeiture or surrender and the scheme adopted by the 
Proclamation suggests that the amount due from the tenure-holder by way of assess- 
ment would presumably be recovered as arrears of land revenue and not as rent. 
Therefore, we are inclined to hold that the Pandaravaka Verumpattom can be 
regarded as a local equivalent of an estate under clause (2) (a) of Article 31-A. 


The position with regard to Puravaka lands is still more clear. Clause 14 of 
the proclamation enumerates four kinds of more favourable tenures. The first 
of these is the class of Puravaka lands. Clause 15 provides that in the case cf Pura- 
vaka lands a third party called Janmi is recognised as owning proprietorship in the 
land and therefore entitled to share the produce with the cultivator and the Sirkar. 
Then the clause describes the mode in which share of the State or its demand on 
these Puravaka lands is calculated, under the previously existing land systems ; and: 
it provides new rates of assessment payable in respect of the Puravaka tenure. The 
Puravaka tenure in the State, the a adds, corresponds to the normal conditions 
of land tenure in the District of Malabar where, in the recently introduced settle- 
ments, the net produce was distributed among the cultivator, the Janmi and the 
State in the following proportion : 








In Wet Lands. In Garden Lands or 
Vrikshapattom Parambas. 
Cultivator 5 out of 15 5 out of 15 
Jenmi 4 out of 15 5 out of 15 
State out of 15 ` 5 out of 15 





—a eee u 


Since it was thought that the said method of apportionment was fair and equitable 
the clause adopted the same in the State of Cochin. It would thus be clear that the 
lands held by the petitioner under the Puravaka tenure satisfy the test of even the 
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narrow construction placed by the petitioner on the term “ Estate ” in clause (2) (a). 
Therefore, there can be no doubt that about 350 acres of land held by the petitioner 
on the Puravaka tenure constitute an estate under clause (2) (a). 


The result is that the lands held by the petitioner are an estate under clause 

(2) (a), and so the Act in so far as it operates against the holdings of the petitioner is 
protected under Article 31-A (1) (a) and so it is not open to the petitioner to challenge 
its validity on the ground that its material provisions offend against Articles 14, 19 
and 31 of the Constitution. ‘The writ petition accordingly fails and is dismissed. 
There will be no order as to costs. 


Rajagopala Ayyangar, 7.—I regret I am unable to agree that Article 31-A of the 
Constitution saves the Kerala Agrarian Relations Act, 1960, from challenge under 
Articles 14, 19 and 31 of the Constitution in so far as the said Act relates to the 
Pandaravaka lands of the petitioner. 


Before however dealing with this point I consider it proper to add that I entirely 
agree that the Act was properly enacted by the State Legislature and that the consi- 
deration of the remitted Bill by the new Legislative Assembly did not violate the 
provisions of Article 201 of the Constitution. In my judgment the terms of Article 
196 of the Constitution proceed on the basis that the Constitution-makers in line 
with the framers of the Government of India Act, 1935, radically departed from the 
theory of the British Constitutional Law and the practice obtaining in the Parliament 
of the United Kingdom as regards the effect of dissolution of the Houses of the legi 
lature on Bills passed by the House or Houses and pending the assent of the head of 
the State. Article 196 by its third clause having negatived the English rule that 
Bills pending in the legislature lapse by reason of prorogation, goes on to enact 
clauses (4) and (5) making special provision for lapse in the event of not prorogation 
but dissolution. Clause (5) enacts : 

“ A Bill which is pending in the Legislative Assembly of a State or which having been passed by 

the a ea peat is pending in the Legislative Gouncil, shall lapse ona dissolution of the — 
Assem Yy- 
This clause on its terms applies both to States which have and which do not have a 
bicameral legislature. In its application to a State without a Legislative Council 
‘the relevant words of the clause would read : “ A Bill which is pending in a Legislative 
Assembly ofa State... ....-. cece eee eee shall lapse on dissolution of the Assembly”. 
The question that arises on the terms of the clause may be stated thus: Can a Bill 
be said to be pending before the Legislative Assembly when it has gone through all 
the stages of the procedure prescribed for its passage through the House and has been 
passed by the Assembly? Expressed in other words, does the pendency of a Bill 
before the Assembly cease when it has passed through all the stages through which 
Bills pass before the House or is it to be deemed as pending before the House until 
the Bill receives the assent of the Governor or the President, as the case may be, the 
latter event arising when Bills are reserved by the Governor for the President’s 
assent? Unless it could be contended that a Bill is pending in the Legislative Assem- 
bly until assent, there could be no scope for the argument based on Article 196 (5) 
in support of the position that an unassented Bill 1s still pending in the Assembly. 
In this context the difference in the terminology employed in Article 196 (3) and 
196 (5) requires to be noticed. Whereas Article 196 (3) speaks of the pendency of a 
Bul in the Legislature of a State which would, having regard to the description of 
‘ Legislature’ in Article 168, include the Governor, Article 196 (5) uses the words 
‘ eas hier Assembly °’ as if to indicate that it is only in the event of the Bill being 
pending before that body that it lapses on dissolution. In the face of the provision 
in Article 196 (5) there is no justification for invoking the British practice under 
which Bills not assented to before the dissolution of the Houses are treated as having 
lapsed on that event occurring. 


If the Governor can assent or refuse to assent to a Bill, which has passed through 
all the stages of consideration by a Legislative Assembly even though that Assembly 
is dissolved under the terms of Article 200, because the Bill is a live Bill within the 
terms of that Article, it would follow that he can exercise the other alternative open 
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to him under that Article viz., to reserve the Bill for the President’s assent. If by 
reason of the language employed in Article 196 (5) the Bill is alive so far, and the- 
President could assent to the Bill it would follow vat subject to an argument based_ 
on the terms of Article 201 he can also remit the Bill for reconsideration by the Assem- 
bly notwithstanding the dissolution. 


The next question for consideration is whether there is anything in the terms. 
of Article 201 which precludes effect being given to the above principle. The 
Article runs : ° 

“201. When a Billis reserved by a Governor for the consideration of the President, the Presi- 
dent shall declare cither that he assents to the Bill or that he withholds assent therefrom: 

Provided that, where the Bill is not a Money Bill, the President may direct the Governor to- 
return the Bill to the House or, as the case may be, the Houses of the Legislature of the State together 
with such a message as is mentioned in the First Proviso to Article 200 and, when a Bill is so returned, 
the House or Houses shall reconsider it accordingly within a period of six months from the date of 
receipt of such message and, if it is again passed by the House or Houses with or without amendment, 
it shall be presented again to the President for his considetation.” 

Considerable stress was laid by the learned Counsel on the use of the two expres- 
sions “return the Bill to the House’ and ‘ the House shall reconsider it accordingly ” 
as indicating that the words italicised unmistakably implied that the considera- 
tion of the Bill must be by the Assembly which originally passed it. It was in this 
connection that reliance was placed on the terms of Article 172 (1) reading (omitting 
the Proviso which is immaterial for the present purpose) : 

“172. (1) Every Legislative Assembly of every State, unless sooner dissolved, shall continue 
for five years the date appointed for its first meeting and no longer and the expiration of the said. 
period of five years shall operate as a dissolution of the Assembly : 
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The argument was that the Constitution did not envisage the Assemblies having a 
continuous life but that on the other hand it clearly contemplated different Legislative 
Assemblies each one having a definite life which ended either automatically at the 
end of five years or at an earlier period by dissolution and that in the context of the 

rovision, to the words ‘return’ and ‘reconsider’ employed in Article 201 their 
fiteral meaning must be attached. 

It is not possible to accept this construction as to the effect of Article 172 on the 
rest of the provisions in this Part. No doubt, for particular purposes each Assembly 
is conceived of as having a life of limited duration but it does not follow that the 
Constitution does not envisage the Legislature as an institution. In this connection 
I consider it useful to refer to the decision of the Privy Council in Attorney-General for 
New South Wales v. Rennie+, ‘The question before the Board was as regards the true 
construction of a New South Wales statute—‘‘ The Parliamentary Representatives’ 
Allowance Act °—which by its section 2 made an annual grant to “ every member 
of the Legislative Assembly now serving or hereafter to serve therein.” Section 2 
of the Imperial Act which enacted the Constitution Act of the Colony provided that 
“ every Legislative Assembly was to continue for five years from the day of the return: 
of the writs for choosing the same and no longer, subject to be sooner prorogued or 
dissolved by the Governor of the Colony, ” which term was by a later enactment 
reduced to three years. The Attorney-General for New South Wales raised an 
information seeking a declaration that there were no moneys legally available or 
applicable to the payment of members of future Assemblies with a prayer that the 
Auditor-General might be restrained from countersigning the authorisation of such 
payments. The Supreme Court of the Colony dismissed the information whereupon 
the Attorney-General brought the matter in pea to the Privy Council. The 
question turned on the meaning of the words ‘ the Legislative Assembly ’ in section 
2 of the Act and reliance was placed on behalf of the appellant on the provision for 
dissolution contained in ‘the Imperial Act. It was contended that the Assembly 
was a body of limited duration called into existence from time to time and not a 
permanent and continuous body and that consequently the Act granting the allow- 
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ance should be construed as applying to the members of the particular Assembly 
in existence on the date of the Act. Rejecting this argument, Sir Richard Couch. 
stated : 

“They think that according to the ordinary use of the term ‘Legislative Assembly’ it means 
the Assembly created by the Constitution Act which, though liable to be dissolved or to expire by 
effluxion of time, is an essential part of the Constitution of the Colony and must be regarded as a 


_ permanent body.” 

I consider these words apt to describe the reference to the ‘ House of the Legisla- 
ture ” in the Proviso to Article gor. I therefore respectfully concur in the view that 
the Bill was validly passed and that the objection based on an infringement or con- 
travention of Article 201 must be repelled. 


I shall now take up for consideration the merits of the petition. ‘The petitioner 
is the owner of about 1,250 acres of land in Trichur in the erstwhile Princely State- 
of Cochin. Out of this extent, goo acres are classified in the land records of the 
State as Pandaravaka Verumpattom lands, and the remaining ane: entered. as. 
Puravaka lands. 


While so the Kerala Legislature enacted the Kerala Agrarian Relations Act, 
1960 (Kerala Act IV of 1961), providing for the acquisition of certain types.of agricul- 
tural lands in the State beyond the specified maximum extents laid down in the 
Statute and on payment of compensation as determined by it. The details of this 
legislation are set out and their impact on the owners of landed property in the State 
are dealt with in full in the judgment in W. P. Nos. 114. and.115 which is being. 
pronounced today+, In the circumstances it is not necessary, to-say. more about the 
enactment than point out that it seriously interferes with the rights of land-owners. 
in a manner which, as held in the judgment in the other petitions, is. violative of the 
rights guaranteed to citizens by Part III of the Constitution. For the respondent. 
however the main defence to this petition is based on Article 31-A, the submission: 
being that the lands of the petitioner by reason of the tenure by which he holds 
constitute an “ Estate” within the definition of that term: in Article 31-A_ (2) (a). 
As the tenures which are involved in the case cover considerable areas of the former 
State of Cochin, and as the implications arising from any decision as regards these- 
tenures might affect other areas, particularly in South India the effect of the accept- 
ance of the submission by the respondent would be far-reaching. I have-therefore- 
considered it proper to deal with the matter from a wider angle than would be 
necessary if the effect of our decision would be confined to tenures. of infrequent 
occurrence. 

The two tenures into which the lands held by the petitioner fall are, as statedi 
earlier, Pandaravaka Verumpattom and the Puravaka, but before considering their 
characteristics it will be useful to attempt a picture of the general system: of land-hold- 
ingin Malabar. Asis well known, Malabar—comprising the territories of the former 
Princely States of Travancore and Cochin and the contiguous district of Malabar in 
the former Presidency of Madras, was among the few areas in India in which freehold 
rights in land were recognised. ‘This exclusive right and’ hereditary possession and 
usufruct of the soil was denoted by the term “ Jenm”’ and the holder was designated 
the Jenmi or the Jenmikaran. The Jenmis had full and absolute property in the soil. 
All land which was not the property of Jenmis or ceased to be theirs—such as by 
forfeiture, were held by the State. These lands were let for rent to cultivators on 
terms of paying rent. The assertion by the State to the proprietorship of the:soil! 
which carried with it a denial of the right of alienation by the tenant of the leased 
lands and so of the right to hereditary enjoyment was besides being contrary to the 
accepted theory of the Hindu Law givers, was also productive of grave economic ills. 
According to the Hindu Law givers starting from Manu, property in the soil arose 
out of occupation and cultivation. The texts which expound this position are 
set out and discussed by Westropp. C.J., in Vykunta Bapuji v. Government of Bombay, 
(See also Sundaraja Iyengar Land ‘Tenures in the Ma Presidency, pp. 5 to 21). 
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According to this theory the King was not the owner of cultivated land but the 
ae age interest in it vested in the cultivator, the right of the King being merely 
to the Raja Bhagam which represented various proportions of the produce, some- 
times thought of as being a sixth and at other times at higher proportions ranging 
up to a half. As observed by Subramania Iyer, J., in Venkata Narasimha Nayudu v. 
Kotayya! : 

“For, in the first place, sovereigns, ancient or modern, did not reset up more than aright toa 
share of the produce raised by raiyats in lands cultivated by them, however muh that share varied at 
different times. And, in the language of the Board of Revenue which long after the Permanent 
Settlement Regulations were passed, investigated and reported upon the nature of the rights of ryots 
in the various parts of the Presidency, * whether rendered in service, in money or in kind and whether 
paid to Rajas, Jagirdars, Zemindars, Poligars, Mitadars, Shro-triemdars, Inamdars or to Govern- 
ment Officers, such as Tahsildars, Amuldars, Amins or Thannadars, the payments which have 
always been made are universally deemed the due of Government.’ (See the Proceedings of the Board 
of Revenue, dated 5th anuary, 1818, quoted in the note at page 223 of Dewan Bahadur Srinivasa 
Raghava Ayyangar’s ‘ Progress in the Madras Presidency ’).” 


This proprietary interest of the cultivator was in its true sense a property right— 
being capable of alienation and of hereditary enjoyment. At the time of 
Permanent Settlement Regulation in Bengal (1793), and subsequently when its 
Madras counter part were enacted (Regulation XXV of 1802) there was a great 
deal of controversy as to whether the East India Company as the ruler was or 
was not entitled to the proprietary rights to the soil in the country. In the words 
of Westropp, C.J., in Vykunta Bapuji v. Government of Bombay? involved in this 


‘* was the question as to the character in which native Governments claimed, from the occupants 
of thé land, payments either in money or in produce in respect of the land. Were these payments rent 
or revenue F Some maintained that those payments were rent, not revenue ; because, it was said, 
the land could only be occupied and cultivated by the permission of the Sovereign, and that such pro- 
duce, as there may be in excess of what sufficed for the bare subsistence of the cultivators and for the 

of cultivation, is the p of the Soverei Others maintained that the sovereign was 
suh entitled to a fixed portion of the produce, and that the surplus ar that portion, plus the 
subsistence of the rayuts (cultivators) and the cost of cultivation, belonged to a class of great landlords 
between the Sovereign and the rayuts, which intermediate class consisted of zemindars, talukdars 
or similar personages ; while others again strongly contended that, subject to a land-tax payable to 
the Sovereign, the property in the soil was vested in the cultivators, sometimes in the form of village 
‘communities holding corporately, at other times as individuals holding in severalty, or Jointly as mem- 
bers ofan undivided family. In 1793, (either upon the ground that the soil was vested in the sovereign 
power, and that it was expedient that, by that power, a landed aristocracy should be created, or 
upon the ground that the land, subject to the revenue assessment, i.e., the king’s (or States’) share of 
the produce, ought to be publicly recognised as vested in the class of zemindars, etc., as land- 
lords) the permanent settlements in Bengal, Bihar and Orissa was made by the Government of Lord 
Cornwallis, by recognizing the zemindars, etc., asthe proprietors of the soil, and entitled to 
transfer it and by fixing, once for all, the land-tax payable by them to the State at an immutable 
annual rate.” 


In 1796 the Government of Madras declared that 


“t it is the first feature in all the Governments of India, that the Sovereign, whether he bea 

Mussulman or a Hindoo is lord of the soil; and hence it is that no alienation of lands from the 
property of the circar, or rather no possession of land whatever is valid without a written instru- 
ment from the superior lord ; and this distinction has invariably followed the conquests of all 
nations who have established themselves in India ”. 
This statement was directly contrary to accepted practice and the consciousness of 
the cultivator in Madras. It is not therefore a matter for surprise that in answer 
to this declaration of the Government, the Board of Revenue at once pointed 
out that 


& there were hereditary cultivators on lands with the right of making any disposition of them 
by sale, mortgage or otherwise as long as they Oa the Government revenue, and that they only 
could not e any alienation of them to the exclusion of the Royal share of the revenue.” 

Acting on the view that the Crown was the proprietor of the soil, the British 


Government purported to confer proprietary rights in the soil on the zemindars 
under the Permanent Settlement the Preamble to which referred to the reserva- 
tion by the ruling power of the “ implied right and actual exercise of the pro- 
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„rietary right to possession of all lands whatever’ and by section 2 purported to 
-vest in the zemindars the proprietary right to the soil. It was however found that 
this interfered with the established rights of cultivators and Madras Regulation 
{IV of 1822) was passed to declare that the provisions of Regulation (XXV of 
1802) were not intended to affect the actual ryots in cultivation of lands. It 
might be added that the Privy Council nile in Collector of Trichinopolly v. 
Lekkamoni1, that the theory underlying these words in the Regulation were not 
sustainable and that there were proprietary rights in land not traceable to or derived 
from the Sovereign. 


The introduction of the Permanent Settlement with the creation of a class of 
Zemindars as in Bengal was not considered to be a beneficial system by the Govern- 
ment of Madras and so after the grant of some sanads under Madras Regulation 
(XXV of 1802)—mostly in recognition of ancient titles—the creation of new per- ‘ 
manently settled estates was stopped and in its place, the system of revenue adminis- 
tration associated with the name of Sir Thomas Munro known as the ryotwari 
-system was adopted. According to Munro there was no need for the interposition 
of an intermediary between the State and the actual cultivator, particularly as it 
-was clear that the system meant that the zemindars enjoyed what the cultivator 
parted with to the State ; in other words, the difference between the rent paid by 
the actual cultivator, viz., the melwaram and the peishcush or the Jama fixed by 
the zemindar or proprietor was so much profit for the middleman and therefore 
pro tanto a diminution of the amount which would have accrued to the State. 
Besides, Munro considered that on economic grounds and with a view to increase 
agricultural production it was necessary for the State being in touch with the actual 
cultivator. For these reasons he formulated the “‘ ryotwari system ”, and intro- 
«duced it in several areas of the Madras Presidency and Coimbatore district adjoin- 
ing the State of Cochin being almost the first among the districts where the system 
was introduced. The basic and essential feature of the system was that the fixa- 
tion of the revenue assessment payable by the cultivator had to be preceded by a 
survey of the land which included the ascertainment of the productivity of the soil 
and ihat the assessment should be based on what was known as ‘ tharam ° (or quality) 
classification. ‘The assessment thus began to be based on scientific data and prin- 
-ciples— and was so designed as to leave a sufficient margin to the cultivator to 
induce him to remain on the land and be assured of a good share in increased produc- 
iion resulting from the employment of his labour and capital. ‘The terms on which 
the ryot held the land was contained in the patta issued to him on behalf of the . 
‘Government and this specified the extent of land held by him as well as the amount 
.of the assessment and the time when the instalments had to be paid. This was not 
however considered to be any document of title, because the ryot had the pro- 
perty in him and his interest was a proprietary interest in the soil and so capable 
-of being alienated and of being transmitted to his heirs, This however was not 
anything new and it was not as if the interest of the cultivator was not alienable 
before the ryotwari system was introduced. Before that date however, the 
assessment of the land was both heavy in most parts and unequal—not being based 
on the productive capacity of the soil, as to leave little or no margin to the culti- 
vator. Besides the predations of revenue and the severity of the tax was dependent 
on the exigencies and necessities, if not the whims of the Ruler and in such a situa- 
tion, even though technically cultivated land was capable of alienation there being 
no ban on alienation, still having regard to the meagre margin left to the owner 
and the fear of increased taxation based on no principle, no purchaser could be 
found; though owing to the impossibility of finding a more profitable use for 
‘manual labour apart from the sentimental attachment to land, the actual 
cultivator clung to his holding. But when with the advent of a system of assess- 
ment based on fixed and scientific principles which left a sufficient margin for the 
cultivator, and there was no fear of sudden increases of assessment, land became a 
marketable commodity investment in which was rendered worthwhile. 
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Notwithstanding that in Malabar absolute ownership of the soil by the Jenmi 
where the land was the property of individuals and of the State where it was the. 
owner, was a characteristic of the landholding, still from a fairly early date after 
British conquest of the neighbouring areas the concept of the cultivator with whom 
the State entered into direct relations being conceded the proprietorship of the 


soil slowly permeated. 


In this connection I might usefully refer to a proclamation of the Ruler of 
Travancore of 1865 (1040, M. E.) re ing Sarkar-pattom lands, with the obser-- 
vation that subject to variation dependant on local usages, the system of lanp tenure 
and the concepts as regards the rights of property in land were substantially similar 
in Travancore and Cochin. Sarkar-pattom lands were what might be termed 
‘Crown lands’ of which the Ruler was deemed to be the Jenm or the landlord 
“ Previous to the Proclamation the lands were legally capable of being resumed. 
by the Ruler, though this was seldom done and the cultivators were not legally 
entitled to transfer their rights and where this was done the Government had the 
right to ignore the transaction. The fact that the cultivator was conceived of as 
having no proprietary interest in the land also bore adversely on the State sincé the: 
State was deprived of the means of realising any arrears of revenue by bringing 
the holding to sale. It was to remedy this situation that the Proclamation was 
issued and the Preamble and its terms carry the impress of the impact of the 
ryotwari system of Madras. The Proclamation reads : 


“ Whereas We earnestly desire that the | dar tea of landed as well as other property in Our 
Territoty should be as secure as possible ; and whereas We are of opinion that, with this view Sirkar- 
Pattom lands can be placed on a much bettcr.footing than at present so as to enhance their valuc ; 
we are pleased to notify to our Ryots— 


First. That the Sirkar hereby and for ever surrenders, for the benefit of the people, all optional 
over the following classes of lands, whether wet, garden or dry, and whether included in the 
Ayacut accounts or registered since : 
Ven Pattom, 
Vettolivoo Pattom, 
Maraya Pattom, 
Olavoo Pattom, 
Mara Pattom, 


and allsuch Durkast Pattom, the tax of which is understood to be fixed till the next Survey and. 
- Assessment. 

Secondly. ‘That the Ryots holding these lands may regard them fully as private, heritable,. 
sale able, and otherwise transferable, property. 

Thirdly. Accordingly, the sales, mortgages, etc., of these lands will hence forward be valid 
may be effected on stamped cadjans, and will be duly registered. The lands may be sold for arrears. 
of tax,in execution of decrees of Courts and such other legitimate purposes, and may alsobe accepted 
as security by the Sirkar as well as by private individuals. ' 

Fourthly. That the holders of the lands in question may rest assured that they may enjoy them 
undisturbed so long as the appointed assessment is paid. 

Fifthly. That the said holders are henceforth at full liberty to lay out labour and capital on their 
lands of the aforesaid description to any extent they please, being sure of continued and secure- 
possession. . 2 e ee eR ee ee 

The language employed in the Proclamation is of significance. It speaks. 
of the relinquishment or withdrawal of the right of the State and not of the confer- 
ment of a right on the ryot so as to render the ryot a grantee from the State, just 
in line with the Hindu Law theory of the proprietorship of the soil vesting in the 
occupant-cultivator. 


With this background, I shall proceed to consider the nature of the tenures—.- 
Pandaravaka and Puravaka—with which this petition is concerned. The two 
tenures are quite different in their origin and essential characteristics and so have 
to be separately dealt with. Pandaravaka lands are those in which the State 
held proprietary rights—the name being derived from Bandara or the treasury, 
while in regard to the Puravaka, they were lands in which the proprietorshi vested 
in the Jenmi, but which-were under the cultivation of tenants on whom the State 
imposed land revenue. Putting aside:for the moment the Puravaka lands, the: 
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Pandaravaka lands might be approximated to the Crown lands dealt with by the 
Travancore Proclamation of 1865 already referred to. The terms on which the 
tenants held the lands and the right of the Crown were almost the same as in the 
other case. The evils which the system gave rise to, the economic insecurity of 
the tenant and the consequent lack of incentive on his part to put his best exertion 
on the land and the resultant loss to the State in the shape of revenue as well as 
the rise of a contented peasantry were exactly parallel to the situation which 
faced the Ruler ef Travancore leading to the Proclamation of 1865. It was in 
these circumstances that the Ruler of Cochin issued a Proclamation on March 10, 
1905, which defined with precision the rights of the State and of the cultivator in 
regard to these lands and it is the submission of the learned Attorney-General that 
the effect of this Proclamation is to render the Pandaravaka and Puravaka lands 
held by the petitioner “ Estates ” within the meaning of Article 31-A (2) of the 
Constitution as it now stands. It is therefore necessary to set out in some detail 
the terms of this Proclamation. 


The Preamble to the Proclamation recites the fact that the State demand 
had not been fixed either with reference to the actual measurements of the land or 
on any fixed or uniform principles and that a revision of the State demand based 
upon a correct measurement of lands and definite principles, fair alike to the 
State and “ our” agricultural population, is desirable in the interest of a sound 
revenue administration. It then proceeds to state that a survey which included 
the demarcation, mapping and the preparation of an accurate record of titles in 
respect of all descriptions of properties was to be carried out and that a settle- 
ment or revision of the State demand would be conducted in accordance with 
the principles laid down by the Proclamation. In passing it may be mentioned 
that this is reminiscent of the despatches of Thomas Munro in which he expatiates 
upon the need of a proper survey and a correct definition of the principles 
upon which land revenue shall be assessed and that the quantum of revenue should 
be such as while providing for a fair share to the State should leave enough for the 
cultivator to live upon and offer an inducement to him to increase the output of 
his fields in which event the surplus available to him would be more. In particular 
I might refer to a passage in a despatch which is extracted by Westropp, C.J., in 
Vykunta Bapuji v. Government of Bombay1, reading : 

‘© When the land revenue is fixcd and light, the farmer sees that he will reap the reward of his 
own industry ; and the cheerful prospect of a SiE his situation animates his labours, and 
enables him to replace in a short time the losses he may sustain from adverse seasons, the devasations 
of war, and other accidents.” 


Paragraph 5 of the proclamation dirécts that lands, whether wet or dry, were 
to be classified with reference to the nature of their soils in accordance with the 
table of classification prescribed in the Madras Settlement Manual which is suffi- 
ciently indicative of the close correspondence between the ryotwari system and 
mode of fixation of land revenue and the principles underlying it as prevailed in 
the neighbouring Presidency of Madras. Paragraph 6 reads: 

“ Under the present land revenue system of the State, lands are held under two main tenures, 
viz, Pandaravaka and Puravaka. . . . 2 «1. - 6 + ” 


At this stage it is necessary only to add that the Proclamation does not deal with 

the rights as between the State and Jenmis, ŝi. e., that class `of land-owners who 
were entitled to a freehold interest in the land as explained earlier. I shall deal 
later with special legislation with reference to Jenmis in the other Princely State 
which is a constituent of present State of Kerala in its proper place. Paragraph 6 
preceeds to enumerate the six subsidiary classifications of the Pandaravaka tenure 
and enumeratés the ‘Verumpattom type as the first among them and this OR iş 
taken as the standard for fixing the land revenue of the other categories which 
it might be mentioned, are favourable tenants, the State demand being reduced. 
To these others which partake of the nature of grants of land reyenue very different 
considerations would apply. The lands of the petitioner keld on Pandaravaka 





1. 12 Bom. H.C.R. Appendix, p. 1, at p. 121. 
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tenure, it should be added fall within the sub-category of Verumpattom lands. 
The Proclamation then proceeds to state: 


“ The revenue paid to the State varies according to the nature of the tenure, i.e., the six sub- 
classes. It is however only the Pandaravaka Verumpattom lands which pay the full pattom or 
share due to the State. We have accordingly decided that the Pandaravaka Verumpattom shall be 
deemed as the normal tenure for settling the full State demand and that the other tenures shall be 
treated as favourable tenures and settled on the lines hereinafter indicated.” 


Paragraph 7, after reciting that the rates of assessment on Parfdaravaka Verum- 
pattom wet lands vary from place, to place, points out that such disparity is indi- 
cative of unequal incidence and stating that it was essential that the State demand 
should bear a fixed proportion to the produce a land is capable of yielding announces 
the decision that the same shall be half the net produce. The deductions to be 
made for ascertaining the net produce are indicated. The next clause which 
is of relevance and importance in the present context is paragraph 13 which runs: 


“13. At present holders of Pandaravaka Verumpattom lands do not possess any propin in 
the soil. As we are convinced that proprietorship in soil will induce a cultivator to improve his land 
and thereby add to the agricultural prosperity of the country, we hereby declare that our Verum- 
pattom holders of lands, shall, after the new Settlement has been introduced, acquire full rights to 
the soil of the lands they hold and that their rights shall remain undisturbed so long as ai regularly 
y the State revenue, provided that the rights to metals and minerals, possessed by the State in all 
under whatever tenures they are held, are reserved to the State.” 


Paragraph 14 onwards deal with favourable tenures and of these we are concerned 
only with Puravaka lands and it is pointed out in paragraph 15 that in the case 
of Puravaka lands the Jenmi is recognised as owning the proprietorship in the 
dand and is consequently entitled to share the produce with the cultivator and the 
Sirkar, and proceeds to define the State demand in such lands. There are other 
clauses dealing with other incidents in regard to these tenures and in regard to 
other interests in the land such as house-sites, etc., but we are not concerned with 
them. ‘The Proclamation also makes provision for the grant of rough or draft 
attas to cultivators and of fair pattas detailing the assessment payable on such 
ds—provisions exactly parallel to the practice and procedure prevailing in the 
adjoining area of the Madras Presidency. Besides, it also makes provision against 
any revision of the assessment once fixed before the expiry of 30 years, also'in line 
with the then practice in Madras. I have made this analysis of the provisions of 
the Proclamation for the purpose of emphasizing that what the A in- 
tended to achieve was the introduction of ryotwari system of settlement in the place 
of exactions by the State based on no principles and unrelated to the productivity 
of the soil and having an unequal incidence for different areas and different lands. 
The holder of Pandaravaka Verumpattom patta was therefore nothing more or 
nothing less than the holder of a ryotwari patta in the adjoining Madras State. 
The only point of difference that could be suggested is this. Under the ryotwari 
system, the proprietorship of the ryot to the soil is not in theory derived from the 
State, whereas under the Proclamation of 1905, it appears to rest on a grant. In 
my opinion this makes no difference, because the essential features of the system 
are the same as those of ryotwari— (1) a direct relationship between the State and 
the cultivator, and with the absence of any intermediary to intercept the raja 
bhagam or land revenue, (2) there is no grant or alienation of the States’ right 
to revenue in favour of the grantee. 


The Puravaka tenure was wholly different. They were lands held by Jenmis. 
As I shall show later Jenmam lands were not exempt from the payment of land 
revenue but the Puravaka tenant had the benefit of a favourable assessment. In 
other words, in respect of those lands the produce of the land was the subject of 
sharing as between the actual cultivator, the Jenmi and the State, though the 
Jenmi had a freehold interest in the land itself. 


The question for consideration now is whether the lands held under a patta 
by a Pandaravaka Verumpattom and of Jenmam lands by a Puravaka tenant are 
* Estates ” within the meaning of Article 31-A (2). 
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Before examining the terms of Article 31-A (2) as they now stand, it is neces- 
sary to refer to the antecedent history which led to the First and the Fourth Con- 
stitutional Amendments. Preliminary to this it might not be out of place to briefly 
explain the circumstances which necessitated the First Amendment as pointing to 
the mischief which that amendment was designed to remedy. Very soon after 
independence several States initiated land ices whose object was the elimina- 
tion of the intermediaries. The Madras Legislature enacted the Madras Aboli- 
tion of Estates and Conversion into Ryotwari Act, 1948, by which intermediaries 
in the shape of Zemindars, Palayagars, Jagirdars, Inamdars and other such pro- 

rietors were eliminated and persons in actual cultivation of the lands under the 
pe dars were brought into direct relationship with the Government by being 
scan ryotwari pattas in respect of their former holdings. There was similar 
egislation in Bihar—Bihar Act (I of 1950), as also in some of the other States of the 
Indian Union. The validity of the several pieces of legislation was challenged in 
the respective High Courts principally on the ground that the deprivation of the 
rights of the Zemindars, etc. effected by these enactments and the principles upon 
which the compensation payable for the deprivation was determined violated 
Articles 14, 19 and 31 of the Constitution. The first case in which a decision was 
rendered by a High Court in respect of ‘the contentions urged was by the Patna 
High Court in Kameshwar Singh v. State of Bihart, in which the petition succeeded 
and the Bihar Abolition of Estates Act (I of 1950) was declared unconstitutional. 
An appeal was preferred by the State against the judgment to this Court and it 
was during the pendency of this appeal and with a view to validate the legislation 
which had been enacted in the several States and which was the subject of attack 
in several Courts, including this Court, that the First Constitutional Amendment 
by which Article 31-A was introduced into the Constitution, was enacted. The 
Constitution First Amendment Act, 1951, received the assent of the President on 
June 18, 1951, but Article 31-A which was introduced by section 4 of this Act was 
expressly made retrospective from the commencement of the Constitution. As 
then enacted Article 31-A ran: 

““g1-A, Saving of laws iding for acquisition of estates, etc.—(1) Notwithstanding anything in 
the foregoing provisions of this Part, no law providing for the acquisition by the State of any estate 
or of any rights therein or for the extinguishment or modification of any such rights shall be deemed 
to be void on the ground that it is inconsistent with, or takes away or abridges any of the rights con- 
ferred by, any provisions of this Part : 


Provided that where such law is a law made by the Legislature of a State, the provisions of 
this Article shall not apply thereto unless such law, having been reserved for the consideration of the 
President, has received his assent. 

(2) In this Article,— 

(a) the expression ‘ Estate ’ shall, in relation to any local area, have the same meaning as that 
expression or its local equivalent has in the existing law relating to land tenures in force in that area, 
and shall also include any jagir, inam or muafi or other similar grant ; 

(b) the expression ‘ rights” in relation to an estate shall include any rights vesting in a pro- 
prietor, sub-proprietor, under-proprietor, tenure-holder or other intermediary and any rights or pri- 
vileges in respect of land revenue.” 

In addition the First Constitution (Amendment) Act also enacted by its section 5 
a further provision—Article 31-B expressly validating the several enactments 
of the various States which were then under challenge and which were all set out 
in Schedule IX of the Constitution. From this collocation it would be seen that 
whereas Article 31-A immunised from attack all the pieces of legislation which had 
been enacted by June 1951, Article 31-B was intended to render the same types 
of legislation enacted in future immune from attack, provided that the enact- 
ments were reserved for the President’s assent and were assented to by him. It 
is with this background that one has to approach the construction of Article 31-A. 

Clause (1) of Article 31-A does not present any difficulty in construction 
with reference to the point now under discussion, because its terms are clear and 
apply to laws providing for “ the acquisition by the State of any estate or rights 
therein ” or “ the extinguishment or modification of any such rights”. The crucial 
paee ee 
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words here are that the rights which are acquired, extinguished or modified are 
rights in or in respect of an “ Estate”. , If there had been no definition of the 
expression ‘Estate °’, one might have had to look to the grammatical or literal mean- 
ing of the word, and the word might conceivably be understood as including a person’s 
interest in landed property whatever may be the nature or extent of the interest, 
though the width of this meaning might be controlled by the history of the provision, 
the antecedent state of circumstances and the mischief which it was designed to over- 
come. “ But the enactment has not left this matter for investigatiom in that manner. 
Sub-clause (2) (a) contains the definition of expression ‘ Estate’ and sub-clause 
(b) of “rights in relation to an estate ”. It is obvious that the word ‘ Estate’ in 
sub-clauses (a) and (b) mean the same and is employed to designate identical types 
of land-holding. If the expression “ rights in relation to an estate ” in sub-clause 
(b) indicates that it is the “ Estate ” or the right of the intermediary that is com- 
prehended by the use of the words “‘ proprietor, sub-proprietor, under-proprietor, 
tenure-holder or other intermediary ” clearly the expression ‘Estate’ in sub-clause 
(a) must be understood. as referring to such types of landholder. It is also worth 
noting that the words “ shall also include any jagir, inam or muafi or other similar 
grant” in sub-clause (a) have their parallel in sub-clause (b) by the words * any 
rights or privileges in respect of land revenue”. The net result therefore was 
that the term ‘ Estate ` signified the land held by an intermediary who stood between 
the State and the actual tiller of the soil, and also the interests of those in whose 
favour there had been alienation of the right to revenue, tî. ¢., lands held on revenue 
free or on favourable tenures. The two sub-clauses may now be further examined 
to determine their content and significance. Taking first sub-clause (a) it is neces- 
gary to advert to two matters: (1) the referencé to the ‘‘ local equivalent” of the 
term ‘ Estate’ in the law existing in any local area, and (2) the denotation of the 
words ‘ the existing law im relation to land tenures in force in that area’. In regard to 
the ‘ local equivalent’ of the term ‘ Estate ’ there is one observation J desire to make. 
These words were not in the Bili as originally presented to Parliament and were 
brought in as a result of the suggestion of the Joint Select Committee to which 
the Bill was referred. In their Report the Select Committee stated : 

“We have amended the definition of an ‘ Estate’ to cover cases where the existing law relating 
eco is in a regional language, for example Hindi or Urdu and uses the local equivalent of 
í te Fa 
I am far from saying that if the meaning of the expression were clear the purpose 
for which the words were used would determine their construction, but I am draw- 
ing attention to this passage from the Reportof the Joint Select Committee for 
pointing out that by the use of the expression ‘ local equivalent ’ the central concept 
of an ‘ Estate’, as would be clear from the terms of sub-clause (6}, which in effect 
is a further definition of the term ‘ Estate ’ was not intended to be departed from. 


Next as to the meaning of “ in the existing law tn relation to tand-tenures”. ‘These 
words raise for consideration the question as to what constitutes “ a land-tenure ”. 
If one had to go merely by the grammatical meaning merely of ‘ tenure’ derived 
from the Latin ‘ tenere? to hold, any kind of right or title by which property is 
held would be included, the only requirement would be that the property should 
be held of another. Fn that wide sense it would include the case of land held under 
an ordinary tenancy under a landlord under the Transfer of Property Act. Ob- 
viously that is not the sense in which the word is employed in the clause. It has 
therefore to be understood as comprehending that type of “ holding ” where the 
holder is an intermediary between the State and the tiller, or is otherwise the 
grantee of land revenue holding the land under a favourable tenure. If this is the 
essential feature of the concept of an‘ Estate’ under clause (2), the expression * land- 
tenure’ must in the context mean the ‘tenure’ under which an ‘ Estate’ as defined 
is held. To read it otherwise and understand ‘ land-tenure’ as designating any 
system of landholding, whether or not such system conforms to the central and 
essential concept of estate, would not be correct. Such an interpretation would 
result in this anomaly that in an existing law in force in a local area which uses the 
word ‘ Estate’ and includes within that definition particular tenures, only they and 
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mone else are included, but if such law does not refer to a tenure as an * Estate, , 
then it comprehends any holding of land under Government whatever be the 
‘oature of the tenure. That would constitute a radical departure from the purpose 
of the First Amendment and a construction which is not compelled by the words, 
but on the other hand contradicted by the context and setting in which they occur. 


‘This leads me to the case where an “ existing law in relation to land-tenures ” 
uses the term ‘ Estate’ and defines it ina particular manner and that definition 
includes not merely the proprietary rights of intermediaries or others hclding land 
‘on favourable tenures as described in sub-clause (b) but also others who hold 
properties in their own right and describes the land-holdings of these others also 
as‘ Estates’, The question would then arise whether literal effect has or has not to 
‘be given to the words ‘defined as an estate under the law relating to land- 
tenures’ occurring in sub-clause (a). One possible view to take would be that 
having regard to the central concept ofan ‘Estate’ as signifying the rights in” 
land of an intermediary etc., those whose rights in land did not mvolve any assign- 
ment of the Raja bhagam but were in direct relationship with the State and sub- 


ject to the payment of the full assessment of the revenue lawfully imposed upon 
it, could not be termed to have an interest in an “ Estate >, nor the land held by 
them to fall within the concept ef an ‘ Estate’ as comprehended in sub-clause (a). 
The other view would be that if the operative terms of Article 31-A and in 
particular the definition of “ an estate » contained in clause (2) (a) unambiguously 
covered cases of non-intermediaries alsg, effect would have to be given to the 
terms used, for it is a cardinal rule of interpretation that the operative words of 
an enactment, and in this must be included the terms of the Constitution, cannot 
be controlled by reference to the object for which the provision was introduced 
where the words were unambiguous. If a law in force in any local area at the 
commencement of the Constitution which was “ a law in relation to land-tenures ” 
contained the definition of an ‘ Estate’ then every species of land-holding which 
‘ fell within the definition and was comprehended by such law relating to land-tenure 
would, for the purpose of the Constitution, be comprehended within the ambit of 
an ‘ Estate’? and it might be no answer in regard to any particular species of land- 
tenure that its holder was not an intermediary. I shall have occasion to refer 
to the decisions which turn on this aspect of the matter a little later. Apart from 
exceptional cases just now mentioned where one is faced with a definition of 
‘an estate’ in an existing law, I consider that the First Amendment to the Constitu- 
tion did not bring within the definition of ‘an estate’ the holdings of persons other 
than intermediaries or those who held land under grants on favourable tenures 
from Government—Jagirdar, Inamdar, Muafidar, etc. As pointed out by Venka- 
tarama Ayyar, J. speaking for this Court in Thakur Amar Singhjt v. State of Rajasthan: 
“ The object of Article 31-A was to save legislation which was directed to the abolition of inter> 
mediaries so as to establish direct relationship between the State and the tillers of thesoil. . . . ” 
I shall now turn to sub-clause (b) and to the terminology employed in it to 
define ‘ rights in relation to an estate’ and examine how far this definition affects 
the content of clause (a) as above explained. In the first place as already noticed, 
the use of the word ‘ Estate’ in the clause serves to bring into it the concept of an 
‘Estate’ as defined in clause (a) pointing to the inter-dependence of the two 
clauses necessitating their having to be read together. The second point requiring 
advertance is as regards the definition purporting to be inclusive and not exhaus- 
tive. The question arising therefrom may be posed thus: Does the definition 
include any other type of interest besides those enumcrated, particularly of a differ- 
ent nature or characteristic which could not be comprehended within the exten- 
sion brought in by the words ‘ or other intermediary’. I am clearly of the opi- 
nion that it does not and that the word ‘ includes’ is here used in the sense of means 
and includes.’ In this connection I would usefully refer to the observations of 
Lord Watson delivering the judgment of the Privy Council in Duworth v. Com- 
missicner for Land and Income-tax? : 


— 


n ae a 


1. (1955) S.C.J. 523 : (1955) 2 S.C.R. 303, 2. L.R. (1899) A.G. 99 (P.C.) at p. 105. , 
at pp; 332-333. 
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“The word ‘include ’ is very generally used in interpretation clauses in order to enlarge the- 
meaning of words or phrases occurring in the body of the statute ; and when it is so used these words 
or phrases must be construed as comprehending, not only such things as they signify according to 
their natural import, but also those things which the interpretation clause declares that they shalt 
include. But the word ‘ include’ is susceptible of another construction, which may become impera- 
tive, if the context of the Act is sufficient to shew that it was not merely employed for the purpose of 
adding to the natural significance of the words or expressions defined. It may be equivalent to ‘mean 
and include ’, and in that case it may afford an exhaustive explanation of the meaning which, for the 
purposes of the Act, must invariably be attached to these words or expressions.” 

If, therefore the constitutional validity of a legislation extinguishing or modi- 
fying the rights either of the Pandaravaka Verumpattomdar who was in the posi- 
tion of a ryotwari pattadar or of the Puravaka holders who held under a Jenmi 
of Jenmam land had to be tested with reference to Article 31-A as it stood when 
it was introduced by the First Amendment, these interests under the Proclama- 
tion of 1905 would not be held to be an‘ Estate’ and therefore outside the scope 
of the protection against the guaranteed fundamental rights. 


Before examining the effect of the change introduced by the Fourth Amende- 
ment to Article 31-A it might be useful to detail the circumstances which put these 
tenures outside Article 31-A under the First Constitution Amendment. Taking 
the Puravaka tenure first, it ought to be mentioned that as would be seen fronr 
the terms of the proclamation of 1905 extracted earlier, Puravaka lands were those 
in the ownership of the Jenmi but in respect of which he was not directly in culti- 
vation. ‘The Jenmi was considered an absolute proprietor not merely of lands- 
which were cultivated but unlike the ryotwari pattadar also those which were not 
under his cultivation such as waste lands, forests, etc., and he did not hold land 
under the State. In other words, his proprietorship to or rights over the land 
of which he claimed ownership was not traceable to any title derived from the 
State. But notwithstanding this freehold right that he claimed and enjoyed the- 
State was entitled from the earliest times to assess his lands to land-revenue. 
Exemption from taxation was not any essential condition of Jenmam tenure and the 
Jenmi was under an obligation to pay what was termed ‘ Raja bhagam’ which 
was the equivalent of the expression ‘land-revenue’. This incidence of Jenmam 
land did not therefore detract from its character of its being the private and abso- 
lute property of the Jenmi. There was legislation in Travancore as regards the 
liability of the Jenmi to pay the land-tax or the Raja bhagam except, of course, 
in those cases where any particular land was rendered tax-free as a matter of grace or 
corcession by the Ruler. The legislation started with a Royal Proclamation of 1869 
(1042 M.E.) dealing with the lands of Jenmis and their relation with their tenants. 
‘This Proclamation was replaced by Regulation 5 of 1071 (July 3, 1896) which con- 
tinued in force with various amendments right up to the date of the Act whose 
validity is now impugned and is referred to in it. By these pieces of legislation the 
rights of the Jenmi quoad his tenants were regulated, the grounds upon which evic- 
tion would take place were laid down and the customary rights enjoyed by either 
ede were, so to speak, codified. J am pointing this out because the existence of a 

w regulating the rights of property-owners and defining their rights or obliga-- 
tions either quoad the Government in respect of land-revenue or as regards persons 
holding land under them did not by itself render such law one “‘ relating to land-- 
tenure” within the meaning of Article 31-A (2) (a). In order to be such a law it 
should regulate the rights of persons holding under grants from the Government 
of the Raja bhagam. A law defining or regulating the levy of assessment or revenue 
on lands held not under such grants from the State would not besuch a law. It 
was for this reason that the interest of Jenmis and the lands owned in Jenmam: 
right did not fall within Article 31-A as it stood under the First Amendment to the 
Constitution and which necessitated the Fourth Amendment to which I shall refer 
later. The position of persons holding lands on Puravaka tenure would not be- 
different from that of the Jenmis. As the Puravaka lands were held not under the- 
State or under a grant from it but under the Jenmis, though liable to pay Raja- 
bhagam, they would not be ‘ Estates’. 


The case of the Pandaravaka Verumpattomdars would be similar and the lands 
held by them would also not fall within the category of ‘ Estate’. ‘This would be so. 
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because they like ryotwari pattadars held the lands for cultivation directly from the 
State, and were neither intermediaries nor persons who held their lands on a favour- 
able tenure as regards the payment of land revenue ; in other words, they were not 
alienees of the Raja bhagam to any extent, and were therefore not intended to be 
affected by the First Amendment. For this purpose it would make no difference 
whether the origin of the ryot’s proprietary interest in the land be traceable to the 
Hindu law concept of title based on occupation and cultivation or to the relinquish- 
ment by the State under the Travancore Proclamation of 1865 or even to the confer- 
ment of proprietary rights by the Cochin Proclamation of 1905. It is only n 

to add that, their being outside the ambit of Article 31-A (2), and this would equally 
apply to the interest of the Jenmi , was not due to their tenure not being regulated by 
enacted law, as distinct from regulation either by the common law or by departmental 
instructions in the shape of the Standing Orders of the Board of Revenue or other 

similar bodies. 

The point next to be considered is regarding the effect of the change brought 
about by the Fourth Amendment in 1955 which on its terms was also to have retros- 
pective effect from the commencement of the Constitution. Clause (3) of the Article 
which was substituted for the original clause (1) of Article 31-A, provides for various 
types of legislation interfering with property rights, but in respect of the matter now 
in question the words in the original clause (1) referring to “ a law providing for the 
acquisition by the State of an estate or of any rights therein or the extinguishment er 
modification of any such rights’ were left untouched. In regard to the definition 
of an “ Estate ” contained in clause (2) the only change effected in sub-clause (a) 
was the addition of the words “ in the State of Madras and Travancore & Cochin 
in Jenmam right” after the word “grant” in the clause as it stood and in sub- 
clause (b) the addition of the words “ ryot and under-ryot ” after the word “ tenure- 
holder ” in the original clause. After the amendment, the relevant words in Article 
31-A read as follows : 

“ (1) Notwithstanding anything contained in Article 13, no law providing for— 

(a) the acquisition by the State of any estate or of any rights therein or the extinguishment or 
modification of any such right. ....... 

shall be deemed to be void on the ground that it is inconsistent with, or takes away or abridges 
any of the rights conferred by Article 14, Article 19 or Article 31 : 

Provided that where such law is a law made by the Legislature of a State, the provisions of this 
Article shall not apply thereto unless such law, having been reserved for the consideration of the Presi- 
dent, has recci his assent. 

(2) In this Article— 

(a) the B ped * Estate ’ shall, in relation to any local area, have the same meaning as that 
expression or its equivalent has in the existing law relating to land tenures in force in that area, 
and shall also include any Jagir, inam or muafi or other similar grant and in the States of Madras 
and Kerala, any Janmam right ; 

(b) the expression ‘rights’ in relation to an estate, shall include any rights vesting in a pro“ 
prictor, sub-proprietor, under-proprietor, tenure-hokder, raiyat, under-raiyat or other intermediary 
and any rights or privileges in respect of land revenue.” 


It is not open to dispute that if the words of the statute are clear their import or 
content cannot be modified or varied either by way of extension or of diminution by 
reference to the presumed intention aee from the statement of objects and 
reasons to which I shall refer presently, for it is the enacted words that constitutes 
the record of the intention of the legislature and where this is clear any extrinsic aid 
is forbidden. Now let us look at the definition of an “‘ Estate ” in sub-clause (a) 
where in express terms the lands held by a Jenmi are deemed to be a part of an estate. 
The words that precede the newly introduced words still retain their original form, 
with the result that they continue to connote the same idea and their content remains 
unaltered. The result of this would be that to the class of the lands of proprietors. 
who were intermediaries and of others holding on favourable tenures which was. 
designated as an “ Estate” under the First Constitutional Amendment, Jenmi lands 
were by specific ad hoc addition included. If therefore the holding of a ryotwari 
proprietor was not comprehended within the definition of an estate, the same cannot 
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be included by reasons of Jenmi lands being brought in. The argument that a 
raiyatwari holding has merely by the inclusion of the Jenmi become an “ Estate” 
would require the entire clause to be rewritten so as to make it read as embracing 
all lands which are subject to payment of land revenue to Government. I consider 
this contention so unreasonable and unrelated to the Janguage used in the clause as 
not to deserve serious consideration. 


Proceeding next to sub-clause (b), I must point out that it was on the introduc- 
tion into it of the words ‘ raiyat and under-raiyat’ that almost the entire argument 
on behalf of the respondent was rested. It is therefore necessary to scrutinize care- 
fully the effect of these words. There is no doubt that if the words, ‘raiyat and 
under-raiyat ” had been introduced in sub-clause (b) as an independent category of 
persons whose interests were intended to be covered by the definition, just as the 
lands held by Jenmis were brought into sub-clause (a) then the words of the definition 
would have to be given full effect and the expression “raiyat and under-raiyat ” 
receive the construction urged before us by the respondent. But they are, however, ` 
not introduced as an independent category as has been done in the case cf the Jen- 
mam right, but are wedged in in the midst of the enumeration of the several types of 
tenures in estates such as those of proprietor, sub-proprietor, under-proprietor and 
tenure-holder—persons deriving their title to the interest held by them either under 
grants by a sovereign or under a title derived from grantees from Governments, the 
clause continuing to be wound up by a reference to “other intermediaries’. As 
regards this a few observations may pertinently be made. The first is that even 
after the Fourth Amendment, “ the rights vesting in a proprietor ”’ etc. still continue 
to be a definition of “ rights in relation to an estate” and if the word ‘ Estate’ 
in clause (b) has to be read in the light of the definition of that word in clause (a) 
_no interest other than one in the estate of an intermediary or of a grantee on a favou- 
able tenure and other than one in the estate of a Jenmi would be covered by sub- 
clause (b). (2) I have already had occasion to point out that raiyats in proprietary 
estates like those of zemindars etc. did not claim title to hold their lands from the 
proprietor but according to law, as understood, their rights even preceded that of thé 
proprietor, i.e., the rights vested in them even before their proprietor. ‘The interests 
of such raiyats cannot therefore be comprehended within the expression “ rights in 
relation to an estate? which as ordinarily understood would mean “ rights created 
in an estate or held under the proprietor’. Undoubtedly, the words “Raiyat and 
under-raiyat ” introduced by the Fourth Amendment would comprehend this class 
of raiyats because they were raiyats in an estate as defined in sub-clause (a). [am 
pointing this out for the purpose of showing that it is not as if the words ‘ raiyat and 
under-raiyat ? would be without any meaning if they were not taken to extend to the 
interest of every raiyatwari proprietor having direct relationship with the State. 
In this connection the decision in this Court in The Siate of Bihar and others v. Rameshwar 
Pratap Narain Singh and others) is very relevant. The point in controversy before the 
‘Court was this. Under the Bihar Land Reforms Act (I of 1950), the ex-intermedia- 
aries were conferred a ryoti interest in certain types of land previously held by them 
as proprietors. As owners of these lands they had been holding melas in some places 
-n these lands and were deriving considerable income therefrom. By the Bihar 
Land Reforms Amendment Act of 1959, their right to hold melas was taken away 
and it was the validity of this enactment that was challenged in the case. It was 
urged on their behalf that when the land-holders were converted into raiyats, they 
were entitled to hold melas as an incident of their rights as raiyats and that this could 
not.be adversely affected by State legislation without the same standing the test of 
scrutiny under Articles 19, 31 etc. of the Constitution. The State of Bihar which 
was the respondent in the Writ Petition sought the protection of Article 31-A of the 
Constitution as amended by the Fourth Amendment. Dealing with the meaning 
of the words ‘‘ raiyat and under-raiyat’’ in Article 31-A (2) (b) this Court said : 


c It is reasonable to think that the word ‘raiyat was used in its ordinary well-accepted sense, of 
the person who holds the land under the proprietor or a tenure-holder for the purpose of cultiva- 








1. Reported in ALR. rg6r S.C. 1649. 
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tion, and the word ‘under-raiyat’ used in the well-accepted and ordinary sense of a 
person who holds land under a raiyat for the purpose of cultivation.” 
and speaking of the purpose of the Fourth Amendment it was observed : 

“ At that time Jaws had already been passed in most of the States for the acquisition of the rights 
of intermediaries in the estates; rights of raiyats or under-raiyats who might answer the description 
‘intermediary °’ were also within the definition because of the use of the word ‘or other intermediary’. 
‘The only reason for specifically including the rights of sit eo and ‘ under-raiyats ° in the definition 
-could therefore be to extend the protection of Article 31-A to laws providing for acquisition by the 
State Governments of rights of these ‘ raiyats °’ or ‘ under-raiyats’. In the circumstances and in the 
particular setting in which the words ‘raryats’ or ‘under raiyat’ were introduced into the definition, 
it must be held that the words ‘ or other intermediary °’ occurring at the end, do not qualify or colour 
the meaning to be attached to the tenures newly added.” 


In other words, the decision was that the object achieved by the Fourth Amendment 
by the introduction of these two words in sub-clause (b) was to rope in the interests 
-of “ raiyats ° and ‘ under-raiyats ° in ‘ Estates °, notwithstanding that the ryot might 
not derive his interest in his holding from the proprietor. The lands held by a ryot- 
warl proprietor other than those in ‘ Estates’ would not be an ‘ Estate’ within sub- 
clause (a) nor the interest of such ryot in his holding an ‘interest in an estate’ 
within sub-clause (b) having regard to the collocation of the words which I have 
attempted to explain earlier. 


In support of the construction that the holdings of ryots were comprehended 
within the definition of ‘ Estates’ in Article 31-A (2), two submissions were made. 
The first was based on the object sought to be achieved by the Fourth Constitutional 
Amendment Act as set out in the Statement of Objects and Reasons of the Bill. 
The passage relied on reads : 

“ While the abolition of zemindaris and the numerous intermediaries between the State and 

the tiller of the soil has been achieved for the most part, our next objectives in land reform are 
the fixing of limits to the extent of agricultural lands that could be held or kept by any person, the 
disposa! of any land held in excess of the prescribed maximum and the further modification of the 
‘rights of land-owners, tenants and agricultural holders.” 
Tam unable toaccept the argument that this passage can be of any assistance in the 
construction of clause (a) or (b) of Article 31-A (2). As already pointed out, any 
-extrinsic aid to construction can be sought only when the words of the statute reason- 
ably and properly interpreted are of ambiguous import, and the construction of the 
‘clause now under consideration leads to no ambiguity. In the circumstances, to 
-accept the construction contended for by the respondent would be not to interpret 
the enacted words, hut to rewrite the clauses altogether. Besides, Article 31-A makes 
provision forsspecial cases where on account of overwhelming social needs, the protec- 
tion normally afforded to the citizen by the guarantee of fundamental rights is 
withdrawn. It would, I consider, be a proper rule of construction to interpret the 
terms of such a provision with strictness which would serve to preserve the area of the 
guaranteed freedoms from encroachment except as specially provided. In other 
words, if the construction of Article 31-A were ambiguous, the ambiguity should be 
resolved in favour of the citizen, so as to preserve to him the guarantee of the funda- 
‘mental rights guaranteed by Articles 14, 19 and 31 except where the same has been 
-denied to him by the clear words of the Constitution. 


Secondly, reliance was placed on three decisions of this Court: Sr: Ram Ram 
Narain Medhi v. The State of Bombay+, Atma Ram v. The State of Punjab & others? and 
Yavatmal v. State of Bombay®. In the two reported decisions, no doubt this Court 
held that interests of persons similar tothose of raiyatwari proprietors were compre- 
hended within the definition of an ‘ Estate’ within in sub-clause (az) but the reasoning 
upon which this was rested is wholly inapplicable for resolving the controversy now 
before us. In the first case Sri Ram Ram Narain Medhi v. The State of Bombay',— 
the Bombay Land Revenue Code, 1879 contained a definition of an ‘Estate’ which 
included not merely the estates of intermediaries such as zamindars, taluqdars and 








1. (1959) S.C.J. 679 : (1959) 2 M.L J. (S.C.) (Supp) 748. 
isup) 2 An.W.R. (S.C.) 1: (1959) 1 S.G.R. 3. Ps. Nos 


3 and 125 of 1959 (not yet 
Qe han S.GJ. 407 % (1959) 1 S.G.R. 


. Nos. 9 
reported), decided on 4th April, 1961. 
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other proprietors but also an occupant, z.¢., a person who held directly under the 
overnment and whose property was assessed to land revenue in full. The question 
Bones was whether the provision in Article 31-A (2) (a) that the expression ‘Estates’ 
“shall have the same meaning as that expression has in the existing law relating to 
land-tenures in force in the area ” could be read as permitting’ the exclusion from 
the definition, of interests which were defined in such a law as ‘Estates’ on the 
ground that such interests were not those of an intermediary. This Court held 
that full effect had to be given to these words and that the definitton of an ‘Estate’ 
in a pre-Constitution law relating to land-tenures must determine the content of” 
that expression. It would be seen that the result would have been the same whe- 
ther the case arose before or after the Fourth Amendment. The decision in Atma 
Ram v. The State of. Punjab & others!, proceeds on an identical basis and turned 
on the definition of an ‘Estate’ in the Punjab Revenue Act XVII of 1887. In this, 
as in the earlier case in relation to the Bombay Land Revenue Code, there could 
be no dispute that the enactment was a law in relation to land-tenure. The only 
question therefore was whether full effect could or ought to be given to the words. 
of the definition, and this was answered in the affirmative. In my opinion, the. 
learned Attorney-General cannot derive any assistance from either of these deci- 
sions. In the unreported decision in Yavatmal v. The State of Bombay*, the chal- 
lenge was to the validity of a Bombay enactment of 1958 which extended the Bom- 
bay Tenancy and Agricultural Lands Act, 1956 to the Vidarbha region, an enact-. 
ment whose constitutional validity had been upheld by this Court in Medhi’s 
case. The argument before the Court was that the lands of the petitioners were 
not an ‘Estate’ and this, for the most part, was sought to be supported by the 
absence of any definition of the word ‘Estate’ in the Madhya Pradesh Land Re- 
venue Code of 1954 which was taken to be “ the existing law relating to land- 
tenures ” in the Vidarbha region. This Court accepted the submission of Counsel 
for the respondent that Article 31-A applied to and saved the legislation from 
being impugned under Articles 14, 19 and 31 for the reason that the interest of 
the petitioners in that case (who were bhoomiswamis) was the local equivalent of 
an ‘Estate’, The decision, therefore, is no authority for the point now “under con- 
sideration as to the proper meaning to be attached to the word ‘raiyat? and ‘ under 
raiyat’ in sub-clause (2) (b) of Article 31-A or as regards the effect of the Fourth 
Amendment to the Constitution in regard to the point now under controversy. 


From the foregoing it would be seen that the interests of the petitioner in the- 
lands held by him on Puravaka tenure are within Article 31-A because they are 
lands belonging to a Jenmi and so covered by the definition of an ‘Estate’ as. 
amended by virtue of the Fourth Amendment to the Constitution. With regard, 
however, to the Pandaravaka Verumpattom lands I am clearly of the opinion 
that they are not an ‘Estate’ and that the interests of the petitioner in them do- 
not amount to “ an interest in an estate ” within sub-clause (b) of Article 31-A (2). 


It would follow that the validity of the impugned Act in relation to Pandarae. 
vaka lands would have to be considered with reference to Articles 14, 19 and 31, 
For the reasons stated in the judgment of this Court in Writ Petitions Nos. 114 and 
115 which need not be repeated, I hold that the impugned Act is constitutionally 
invalid and cannot be applied to the Pandaravaka Verumpattom lands of the 
petitioner but that the petitioner would not be entitled to any relief as regards his 
other properties. 


ORDER .—In accordance with the opinion of the majority, the petition is 
dismissed. ‘There will be no order as to costs. 





V.S. —— Petition dismissed. 
I. (7959) 8.C.J. 407: (1959) 1 S.C.R. ge (1959) SCJ. 679: (1959) 2 M.L.J. 
Supp.) 748. (S.C.) 1 : (1959) 2 An. W.R. (S.C.) 1 : (1959) 
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THE SUPREME COURT OF INDIA. ' 
(Original Jurisdiction.) 
PRESENT :—P, B. GayENDRAGADKAR, A. K. Sarkar, K.N. Wancuoo, K, C. 
Das Gurra AND N. RAJAGOPALA AYYANGAR, JJ. 


‘Karimbil Kunhikoman and others .. Petitioners” 
v. l 
‘The State of Kerala .. Respondent. 


Kerala Agrarian Relations Act (IV of 1961 Fg omic ios competence—Constitution of India (1950) 
Seventh Schedule Tter 18 of List II and Item 42 oe Tea Ti—Sections 45, 52,64 and 72—Compensation— 
Fixation—Mode of—Section 80—Rehabilitation fund—Provisions not a device to take away the of the 
Landowner—Not a colourable piece of legislation—Section 2 (39)— Distinction between tea, coffe, rubber and 
-areca, popper—No intelligible differentia—Provisions relating to plantations not severable— Act struck 
down as violating Article 14 of the Constitution—Section 58—Fixation of ceiling—Discrimination between 
individual persons— Violates Article 14— Section 45—-Determination of compensation—Purchase price or market 
-balus reduced by different percentages depending upon the ee pee ee market value of interest acquired 
—Basis discriminatory—Anrtide 14 sioleted ~ Constiidiad rlicls 31-A—‘Estate ’"—Same ing as in 
Madras Estates Land Act (I of 1908) applicable to the area—Ryotwart pattadar—Outside the definition — 
‘Constitutional validity is open to challenge. 


It is clear from the provisions contained in Chapters II and ITT of the Kerala rian Relations 
Act that the main purpose of the Act is to do away with intermediaries and to fix a ceiling and 
„give the excess land, if any, to landless or those who hold land much below the ceiling. The 
method employed to carry out this object is first to acquire the land for the State and thereafter to 
assign it to the cultivating tenants or to the Jandless or those with small amounts of land. The 
main provisions of the Act therefore are clearly within the legislative competence of the State 
“Legislature under Item 18 of List II and Item 42 of the List III. The compensation due to the 
Jand-owner or the person from whom excess land is acquired is not what is provided by section 45 
and section 72 but what is provided in section 52 and section 64. The adequacy of that compen- 
sation cannot be challenged in view of Article 31 (2) and there is therefore no justification for 
-saying that the money due to the landowner or the person from whom the excess land is acquired is 
being taken away by the State. That argument would only be possible ifthe compensation was 
the whole amount arrived at under section 45 or under section 72 and from that the Government 
educated money due to the landowner. t however is not so and the compensation to which 
the landowner or the person from whom the excess land is acquired is to be found only in sections 
52 and 64 and there is thus no question of taking away any money due to the landowner. ` 


Section 8o of the Act provides for the constitution of an agriculturist rehabilitation fund in which 
‘the surplus, if any, of the purchase price after the disbursement therefrom of the compensation is to 
be put along with other moneys. Section 80 thus clearly shows that any surplus that may arise is 
‘not taken away by the State for its own purposes but is meant to be for the benefit of those 
affected by the Act and therefore even the apparent result of the difference between sections 45 and 
52 and sections 64 and 72 is taken away by the constitution of the fund under section 80 and it can- 
not be said at all under the circumstances that any device has been employed in the Act to take away 
the moneys of the landowners or the persons from whom excess land is taken away for the purpose 
‘of adding to the revenue of the State. The Act cannot be struck down as a colourable piece of 
dJegislation and beyond the competence of the State legislature. 


Rule 161 (a) (i) and (ii) and rule 161 (8) (i) and (ii) framed under section 8o of the Act, in so 
far as they take in persons not affected by the Act are ultra vires of the provisions of section 80 and must 
‘be struck down on that ground and may have to be replaced by more suitable rules. 


The word “ Estate ” in the circumstances can only have the meaning given to it in the Madras 
Estates Land Act I of 1908 as amended up to 1950 in the State of Madras as it was on the date the 
‘Constitution came into force. Thoygh aeo the ryotwari pattadar is virtually like a proprietor 
and has many of the advantages of such a eraprieter hë could still relinquish or abandon his land 
in favour of the Government. It is because of this position that the ryotwari pattadar was never consi- 
-dered as proprietor of the land under his patta, though he had many of the advantages of a proprietor. 
Considering, however, that the Act of 1908 was in force all over the State of Madras but did not apply 
to lands held on ryotwari settlement and contained a definition of the word ‘‘Estate ’’ which was 
applicable throughout the State of Madras except the areas indicated, it is clear that in the existing 
law relating to land-tenures the word ‘‘ Estate ” did not include the lands of ryotwari pattadars, how- 
ever valuable might be their rights in lands as they eventually came to be recognised. 


When the Constitution came into force the ryotwari pattadars of South Canara were in the same 
position as the ryotwari pattadars of the rest of the State of Madras. Further, as the Act of 1908 
was in force, in South Canara also though there may not be many estates as defined in that Act in 
this area it follows that in this area also the word ‘‘ Estate ” would have the same meaning as in the 
Act of 1908 and therefore ryotwari pattadars and their lands would not be covered by the word 
** Estate”. Further, these can be no question of seeking for a local equivalent so far as this part of 
—— 


* Petitions Nos. 114 and 115 of 1961. 5th December, 1961. 
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the State of Kerala which bas come to it from the former State of Madras is concerned. Therefore 
the lands held by ryotwari pattadars in this part which has come to the State of Kerala by virtue of 
the States Reorganization Act from the State of Madras are not ‘ Estates’ within the shapes of 
Article 31-A (2) (a) of the Constitution and therefore the Actis not protected under Article g1-A (1)- 
from attack under Articles 14, 19 and 31 of the Constitution. 


\ 
Making all the presumptions in favour of the classification made under section 2 (39) of the 
Kerala Act IV of 1961 it is cléar that there is nothing on the face of the law or the surrounding cir- 
cumstances on which the classification contained in section 2 (39) can be said to be reasonably based. 
Considering the object and purpose of the Act and the basis on which exemption has been granted 
under Chapters II and III to plantations as defined in the Act, there appears to be no reason for 
making any distinction between a tea, coffec and rubber plantation on the one hand and areca and 
pepper plantation on the other in this particular case. The reasons therefore which call for exemption 
or giving preference to tea, coffee and rubber plantations equally apply to areca and pepper 
plantations and there is no intelligible differentia related to the object and purpose of the Act 
which would justify any distinction in the case of tea, coffee and rubber plantations as against areca 
aud pepper plantations. The provisions relating to plantations are violative of Article 14 of the 
Constitution. 


The intention of the legislature judged from the provisions of the Act makes it clear that the 
legislature did not intend that the provisions relating to acquisition by tenants and ceilings should 
apply to plantations as defined in the Act so that they may have to be broken-up with consequent 
loss of production and detriment to national economy. It seems that the legislature could not have 
intended in order to carry out the p of the io: aan to do soeven after breaking-up alli 
plantations which existed in the State. It follows therefore that the legislature would not have passed. 
the rest of the Act without the provisions relating to plantations. As these provisions affect the entire 
working out of Chapters II and III of the Act which are the main provisions thereof, it follows that 
ihese provisions relating to plantations cannot be severed from the Act and struck down only by them- 
selves. Therefore, the whole Act must be struck down as violative of Article 14 of the Constitution 
s0 far as it applies to ryotwari lands in those areas of the State which were transferred to it from the 
State of Madras, 


Under section 58 of the Act the ceiling has been fixed in two ways. The first is by reference to 
a family as defined in the Act of not more than five members which is allowed 15 acres of double 
crop ni or its equivalent with an addition of one acre of double crop nilam or its equivalent for 
each member in excess of five, so however that the total extent of the land shall not exceed 25 acres 
of double crop nilam or its equivalent. The second is by reference to an adult unmarried person 
who is allowed 7% acres of double crop nilam or its equivalent. Where the ceiling is fixed as in the 
present case by a double standard and over and above that the family has been given an artificial 
definition which does not correspond with a natural famuly as known to personal law, there is bound 
to be discrimination resulting from such a provision. No justification has been shown for this dis- 
criminatory treatment of two individual persons. Section 58 (1) is violative of the fundamentak . 
right enshrined in Article 14 ; as that section is the basis of cntire Chapter III the whole chapter 
must fall with it. ‘This would be an additional reason why Chapter III should be struck down as. 
violative of Article 14 in its application to ryotwari lands which has come to the State of Kerala from 
the State of Madras. 


There is no intelligible differentia on which the purchase price determined under section 45 
or the market value is to be reduced by different percentages depending on the total purchase price 
or the total market value of the interest acquired. No justification is pointed out for this discrimination 
except the principle on which the slab system for the purpose of income-tax is justified. 


There is no rational classification which would justify different cuts based simply on the amount 
of compensation worked out on the basis of purchase price or market value. The value basis seems 
to be that because a person is possibly richer he must be paid less for the same type of la a while a 
person who is poorer must be paid more. ‘This kind of discrimination in the payment of compensa- 
tion cannot be possibly justified on the objects and purposes of the Act. The object and purposes of 
the Act, is to grant rights to cultivating tenants so that they may improve their lands resulting in larger 

roduction to the benefit of the national economy. Secondly, the object of the Act is to provide land 
for the landless and to those who may have little land by taking excess land from those who have 
large tracts of lands so that peasant proprietorship may increase with consequent increase in pro- 
duction due to greater interest of the cultivator in the soil. But these objects have no rational relation 
which would justify the making of different cuts from the purchase price or the market value for the 
purpose of giving compensation to those whose interests are being acquired under the Act. There 
is no justification for giving different compensation based on different cuts from the purchase price 
or the market value as provided in sections 52 and 64 of the Act. 


The manner in which progressive cuts have been imposed on the purchase price under section 52 
and the market value under section 64 in order to determine the compensation payable to the land- 
owners or intermediaries in one case and to persons from whom excess land is taken in another, results 
in discrimination and cannot be justified on any intelligible differentia which has any relation to the 
objects and p es ofthe Act. As the provisions as to compensation is all pervasive, the entire Act 
must be struck a3 violative of Article 14 in its application to ryotwari lands which have come to 
the State of Kerala from the State of 
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Per Sarkar, J.: Sections 52 and 64 of the Act cannot be held to be discriminatory and void for 
the ae reason on which progressive rates of taxation are held not to be so in the case of an Income- 
tax 


Per Rajagopala Ayyangar, J. : Under Article 31-A (2) as it stands even after the Fourth Amend- 
ment, properties held on ryotwari tenures and the inttrest of the ryot in such lands would not be ‘Estate’ 
for the purpose of that Article. If there was a law existing on the date of the Constitution in relation 
to Jand-tenures under which “ Estate ” were defined as including not merely lands held by intermedi- 
aries and of other holding under favourable tenures, but also of ryotwari proprietors having direct 
relationship with the Government and paying full assessment, such latter category of incrests might 
also be comprehendef within the term “ Estate” by reason of the words “ have the same meaning 
as that expression. . . has in the existing law.relating to land tenures in force ‘‘in that area’” 
in Article g1-A (2) (a). 

Petitions under Article 32 ofthe Constitution of India for enforcement of 
Fundamental Rights. 

M. K. Nambiar, Senior Advocate (M. K. Govind Bhatt, Advocate and 
S. N. Andley and Rameshwar Nath, Advocates of Rajinder Narain ©&® Co., with him), 
for Petitioners (in both the petitions.). 

M.C. Setalvuad, Attorney-General for India and K.K. Mathew, Advocate General 
for the State of Kerala (Sardar Bahadar, George Pudissary and Dr. V.A. Seyid Muhammad, 
Advocates with them, for Respondent (in both the petitions). 

The Court delivered the following Judgments : 

Wanchoo, F. (for himself Gajendragadkar, and Das Gupta, 77.).—These two writ 
petitions which were heard along with Purushothaman Nambudiri v. The State of Kerala! 
(W.P. No. 105 of 1961), raise the constitutionality of the Kerala Agrarian Rela- 
tions Act, No. IV of 1961 (hereinafter referred fo as the Act). ‘The petitioners 
come from that part of the State of Kerala which was formerly in the South Canara 
District of the State of Madras and came to the State of Kerala by the States 
Reorganisation Act of 1956. Their lands are situate in Hosdrug and Kasargod Taluks 
which have now been made part of the Cannanore District in the State of Kerala. 
They hold large areas of lands, the major part of which is held by them as ryotwari 
pattadars, according to the ryotwari settlement in the State of Madras under the 
Board’s Standing Orders of that State. In these lands they have areca and pepper 
plantations besides rubber plantations. They also grow other crops on some of 
the lands. ‘The Act is being attacked on the ground that it contravenes Articles 14, 
1g and 31 of the Constitution. Besides this, it is also contended on behalf of the 
petitioners that the Bill which became the Act lapsed under the provisions of the 
Constitution, and therefore.the assent given to the Bill by the President was of 
no effect and did not result in the Bill becoming an Act. We do not think it neces- 
gary to set out the details of the attack on this last score in the present petitions as 
the matter has been cnnsidered in full in the judgment in the connected Writ Peti- 
tion No. 105 of 19611. ‘The petitioners further submit that their lands which they 
hold as ryotwari pattadars are not estates within the meaning of Article 31-A(2) 
(a) of the Constitution and therefore the Act so far as it affects them is not protected 
under Article 31-A, and it is open to them to assail it as violative of the rights con- 
ferred on them by Articles 14, 19 and 31 of the Constitution. They have attacked 
the Act on a number of grounds as ultra vires the Constitution in view of the pro- 
visions of Articles 14, 19 and 31. We do not however think it necessary to detail 
all the attacks on the constitutionality of the Act for present purposes. It is enough 
to say that the main attack on the constiiutionality of the Act has been made on 
the following six grounds :— 

(1) The Bill which became the Act had lapsed before it was assented to by the President and 
therefore the assent of the President to a lapsed Bill was of no avail to turn it into law. 


(2) The Act is a piece of colourable eee as it has made certain deductions from the 
compensation payable to landholders under pter II and to others who held excess land under 
Chapter III and this amounts to acquisition of money by the State which it is not competent to do 
under the power conferred on it in Lists II and III of the Seventh Schedule to the Constitution. 


(3) The properties of the petitioners who arc ryotwari pattadars are not estates within the 
meaning of Article 31-A of the Constitution and therefore the Act is not protected under that Article 
so far as it applies to lands of ryotwari pattadars like the petitioners. 








1. Since reported in (1962) 1 S.C.J: 477- 
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(4) The Act exempts plantation of tea, coffee, rubber and cardamom from certain provisions 
thereof, but no such exemption has been granted to plantations of areca and pepper, and this is clearly 
discriminatory and is violative of Article 14. 


) The manner in which ceilmg is fixed under the Act results in discrimination and is there- 
fore violative of Article 14. 
(6) The compensation which is payable under Chapters II and ITI of the Act has been reduced 


by progressive cuts as the amount of compensation increases and this amounts to discrimination 
between persons similarly situate and is therefore violative of Article 14. ° 


The petitions have been opposed on behalf of the State and its contention is, 
firstly, that the Bill did not lapse and the President’s assent was rightly given to 
it and it rightly became law ; secondly, that the petitioners’ lands are estates with- 
ang the meaning of Article 31-A (2) (a) and the Act is therefore protected under 
that Article ; thirdly, that the Act is not a piece of colourable legislation and the 
State Legislature was competent to enact the Act under Item 18 of List II and Item 
.42 of List III of the Seventh Schedule and there is no acquisition of money by the 
State under the Act'and reference is made to section 80 of the Act in this connection; 
and lastly, that the discrimination alleged with respect to plantations, the fixation 
-of ceiling and the deductions from compensation payable under Chapters II and 
IJI is really no discrimination at all and the provisions in that behalf are based on 
-an intelligible differentia which is in accordance with the object and purpose of the 
Act. 


Re. (1). : 


The question whether the Bill which finally received the assent of the 
President on January 21, 1961, had lapsed because the Legislative Assembly 
which originally passed it was dissolved and a new Legislative Assembly which came 
into being after the general elections reconsidered and re-passed it under Article 
201 of the Constitution has been considered by us in Writ Petition No. 105 of 
1961 1, judgment in which has just been delivered and it has been held there that the 
Bill did not lapse and therefore it validly became law when the President assented to 
at. The attack on the Act therefore on this ground must fail. 


Re. (2). 


We now come to the attack made on the Act on the ground thatit is a piece. 
of colourable legislation beyond the legislative competence of the State legislature. 
What is colourable legislation is now well-settled : see K.C. Gajapati Narayan Deo v. 

The State of Orissa®, Where it was held : 


“thai the question whether, a law was a colourable legislation and as such void did not 
depend on the motive or bona fides of the legislature in passing the law but upon the competency 
-of the legislature to pass that particular law, and what the Courts have to determine im such cases 
is whether though the legislature has purported to act within the limits of its powers, it has in 


substance and reality transgressed those powers, the transgression being veiled by what appears, on 


proper examination, to be a mere pretence or disguise. The whole doctrine of colourable legisla- 
‘tion is based upon the maxim that you cannot do indirectly what you cannot do directly.” 


The Act has been passed under the legislative powers vested in the State 
legislature under Item 18 of List II and Item 42 of List III of the Seventh 
Schedule. Item 18o0f List II deals inter alia with “ land, that is to say, rights in or 
over land, land-tenures including the relation of landlord and tenant, and the 
collection of rents’. Item 42 of List III deals with “ acquisition and requisition- 
ing of peoperty ”. The contention on behalf of the petitioners is that in the guise 
of legislating under these two entries the State legislature by the employment of 
certain devices has taken away money, which should have gone to land-owners 
er to those from whom éxcess lands were being acquired. The attack is based 
on the facts that in section 52 of the Act compensation payable to a land-owner is 
reduced after the purchase price to be paid by the tenant to whom the land is 
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to be assigned has been ascertained, and that in section 64 of the Act the compensa- 
tion payable to a person from whom excess land is !taken is reduced by certain 
percentage after the market value of the land has been determined. It is urged 
that by these devices the State is acquiring money which should properly have 
gone to the land-owner to whom compensation is payable under section 52 and to 
the person who surrenders excess land to whom compensation is payable under 
section 64. ‘There is no doubt that certain deductions are made from the purchase 
price payable by the tenant under section 45 and from the market value before 
compensation is arrived at for payment to the land-owner under section 52 and to the 
person surrendering excess land under section 64. But if one looks at the purpose 
and object of the Act it will be clear that the main provisions of the Act are clearly 
within the legislative competence of the State legislature under Item 18 of List II 
and Item 42 of List III. The scheme of the Act so far as Chaper II dealing with 
extinction of the land-owner’s right is concerned is that the land-owner’s right is 
vested in the State under sections 41 and 42 on a day to be notified by the Govern- 
ment in that behalf. ‘Thereafter, section 43 provides that cultivating tenants of the 
lands which have vested in the State shall have a right to assignment of the right, 
title and interest so vested in the State on payment of a certain price which is calcu- 
lated under section 45 and is called the purchase price. After the purchase price is 
determined, the compensation to be paid to the land-owner is provided by section 52 
and there is reduction, in the purchase price for the purposes of giving compensa- 
tion. It 1s however obvious that the object of Chapter II is to vest proprietorship 
in the land in the cultivating tenants and for that purpose Chapter II provides 
for carrying out the object in two stages. In the first stage, the property of the 
landowner is vested in the State. Thereafter the tenant is given the right to 
acquire that property from the State. What price the tenant is to pay for the 
land is worked out under section 45 and what compensation the State is to pay to the 
fand-owner is worked out under section 52, which however reduces the purchase 
price arrived at under section 45 for the purpose of giving compensation. It is 
however clear that tenants are not bound to apply to acquire the land which they 
hold as tenants and where they do not do so, section 44 (3) provides that they be- 
come the tenants of Goverfiment and shall be liable to pay to the Government the 
rent payable in respect of the land from the date on which the right, title and inte- 
rest over the land vested in the Government. It cannot therefore be said that the 
scheme which provides for two stages, namely, first acquisition by Government 
and secondly assignment to tenants is a camouflage devised for the purpose of tak- 
ing away the money which would otherwise have been payable to the land-owner 
in case the interest of the landowner was directly transferred to the cultivating 
tenants. It is also clear that there is bound to be a time lag between the acquisi- 
tion under sections 41 and 42 and the assignment to tenants under section 43 and 
the subsequent sections and in the meantime the Government would be the owner 
of the rights acquired. Clearly, therefore Chapter II of the Act envisages first 
the acquirement of the landowner’s interest by the State for which compensation 
is payable under section 52. ‘Thereafter the State will rine to such cultivating 
tenants as may apply the rights acquired by the State and there is likely to be an 
interval between the two transactions. Besides some cultivating tenants may 
not apply at all and that part of the property will remain with the State Govern- 
ment. In these circumstances it cannot be said that the scheme evolved in Chapter 
II is a device for taking away any part of the money due to the land-owner from 
the tenant to whom his interest may eventually be assigned. Besides the adequacy 
of compensation provided under section 52 for acquisition by the State of the interest 
of the landowner cannot be challenged on the ground that the compensation pro- 
vided by the law is not adequate: see Article 31 (2). It is only because the com- 
pensation provided under section 52 is a percentage of the purchase price as cal- 
culated under section 45 that it appears as if the State is taking away a part of the 
compensation due to the landowner. Section 52 1s however only a method for 
determining compensation and the whole compensation due to the land-owner 
is to be found in section 52 and it cannot therefore be said that any part of the 
commpensation is being taken away by the State. 
S—28 
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Similarly the scheme of Chapter III which provides a ceiling is that any land 
in excess of the ceiling shall vest in the Government under section 62. There- 
after the land so vested in Government can be assigned under section 70 to persons 
who do not possess any land or possess land less than 5 acres of double crop nilam 
or its equivalent. It is true that Government may assign the lands to those who- 
apply under section 70 but it is not bound to do so and here again there will be a 
time lag between the vesting of the excess land in the Government under section 62: 
and its assignment to those who are eligible under section 70. The charge that in. 
this Chapter there is a device for taking away the compensation due to- the land-. 
owner is based on the fact that under section 72 the person to whom: the land is 
assigned under section 70 has to pay 55 per cent. of the market value of the land 
while the person from whom the excess land is taken is not always paid 55, per cent.. 
of the market value, inasmuch as the percentage goes down to: 25 per cent. of the 
market value in certain circumstances. But here again the compensation is 
provided entirely under section 64 and it is that section which sets out the man- 
ner in which the compensation is to be provided. The adeqaucy of that compensa- 
tion cannot be questioned in view of Article 31 (2). The fact that under sections. 
70 and 72 when the Government in its turn assigns land to those who are eligible 
for such assignment, a different percentage of market value is fixed: would. not 
make these provisions a device to take away the money due to- those who surrender 
excess land. As we have already said the compensation to: those who surrender 
excess land is all provided by section 64 and even if there is a difference between the 

rice payable under section 72 by the assignee and the compensation payable to the: 
eden under section 64 that would not amount to taking away the money of the 
landowner by a device particularly when the assignment is bound to take place 
sometime after the property has been acquired by Government. 


It is also clear from the provisions contained in Chapters II and III of the Act 
that the main purpose of the Act is to do away with intermediaries and. to fix a 
ceiling and give the excess land, if any, to the landless or those who-hold land much, 
below the ceiling. ‘The method employed to carry out this object is first to acquire 
the land for the State and thereafter to assign it to the cultivating tenants or to the 
landless or to those with small amounts of land. The main provisions of the Act 
therefore are clearly within the legislative competence of the State legislature under 
Item 18 of List II and Item 42 of List ITI and this is not being disputed: on behalf of 
the petitioners. But what they contend is that in the process of doing this, the Govern- 
ment has by adopting certain devices taken away the money which was due to the 
land-owner or to the person from whom the excess land is acquired. This argument 
is however fallacious because the compensation due to the land-owner or the person 
from whom excess land is acquired is not what is provided by section 45 and section 
72 but what is provided in section 52 and section 64. The adequacy of that com- 
pensation cannot be challenged in view of Article 31 (2) , and there is therefore no 
justification for saying that the money due to the landowner or the person from whom 
the excess land is acquired is being taken away by the State. That argument would 
only be possible if the compensation was the whole amount arrived at under section. 
45 or under section 72 and from that the Government deducted money due to the 
landowner. ‘That however is not so, and the compensation to which the landowner 
or the person from whom the excess land is acquired is to be found only in sections 
52 and 64 and there is thus no question of taking away any money due to the land~ 
owner. 


Further, whatever unfairness might appear because of the difference between 
sections 45 and 52 on the one hand and sections 64 and 42 om the other and the 
manner in which the compensation is shown as a percentage of the purchase price or 
the market value is removed by the provision in section 80 of the Act. That section 
provides for the constitution of an agriculturist rehabilitation fund in which the 
surplus, if any, of the purchase price after the disbursement therefrom of the compen- 
sation is to be put along with other moneys. This surplus does not go to the revenues 
of the State and the State cannot be said to have taken away for its own purposes any 
part of the compensation. Further, section 80 provides that the fund'shall be utilised 
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for rendering help by way of loan, grant or otherwise to persons affected by the Act 
who are eligible for the same in accordance with the rules Famed by the Government. 
The fund therefore created under section 80 of the surplus, if any, is to be utilised for 
rendering help to persons affected by the Act. That in our opinion clearly means. 
either the landowners whose rights are affected by Chapter II or the persons from 
whom excess land is taken under Chapter III. The surplus money therefore is to 
be utilised for the benefit of the persons affected by the Act as indicated above. ‘This 
section also provides that the Government will frame rules with respect to the persons. 
affected and their eligibility for help from the fund. Our attention in this connection 
has been drawn to the eligibility rules framed under this section for the administration 
of the fund, and in particular to rule 161 which provides for eligibility for grants and 
loans. That rule in our opinion goes beyond the scope of section 8o in so far as it 
provides for making of grants or loans to persons not affected by the Act. We may 
in this connection refer to rule 161 (a) (i) and (ii) and rule 161 (b) (1) and (i) 
which are so framed as to take within their scope even persons not affected. 
by the Act, though rule 161 (a) (iii) and rule 161 (b) (ii) are with respect to 
ns who may be affected by the Act. Rule 161 (a) (i) and (ï) and 
rule 161 (b) (i) and (ii) in so far as they take in persons not affected by the Act are 
ultra vires of the provisions of section 80 and must be struck down on that ground and 
may have to be replaced by more suitable rules. But the rules which have been 
actually framed all not affect the provisions of section 80 which clearly show that 
the fund is for the benefit of those who are affected by the Act, namely, those who 
are affected by Chapters II and ITI of the Act, i.e., those landowners whose rights have- 
been acquired under sections 41 and 42 and those persons from whom excess land is 
taken away under section 62. Section 8o thus clearly shows that any surplus that 
may arise is not taken away by the State for its own revenue purposes but is meant 
to be used for the benefit of those affected by the Act and therefore even the apparent 
result of the difference between sections 45 and 52 and sections 64 and 72 1s taken 
away by the constitution of the fund under section 80, and it cannot be said at all 
under the circumstances that any device has been employed in the Act to take away 
the moneys of the landowners or the persons from whom excess land is taken away 
for the purpose of adding to the revenue of the State. We are therefore of opinion 
that the Act cannot be struck down as a colourable piece of legislation which is beyond. 
the competence of the State Legislature. 
Re; (3). 

Article 31-A was inserted in the Constitution by the Constitution (First Amend-- 
ment) Act, 1951, with retrospective effect so that it must be deemed to have been in 
the Constitution from the very beginning, i.¢., 26th January, 1950. The Article was 
further amended by the Constitution (Fourth Amendment) Act, 1955, which was 
also made retrospective and therefore Article 31-A as it stands today must be deemed 
to have been part of the Constitution right from the start, ż.e., 26th January, 1950. 
We are not concerned in the present petitions with clause (1) of Article 31-A, which. 
was extensively amended in 1955 but only with clause (2) . This clause originally 
read as follows :— 

“Tn this Article,— 

(a) the expression ‘ Estate’ shall, in relation'to any local area, have the same meaning as{that: 
expression or its local equivalent has in the existing law relating to land-tenures, m force in that area, 
and shall also include any jagir, inam or muaft or other similar grant. 

(b) the expression ‘rights’, in relation to an estate, shall include any rights vesting in a 

proprietor, sub-proprietor, under-proprictor, tenure-holder or other mtermediary and any rights 
or privileges in respect of land revenue.” 
In 1955, in sub-clause (a) the words “ and in the States of Madras and Travancore- 
Cochin, any janmam rights ” were added at the end while in sub-clause (b) the words 
“ raiyat, under-raiyat ’? were added after the word “ tenure-holder è and before 
the words “ or other intermediary ” . 


It will be seen therefore that so far as the meaning of the word “ Estate” is 
concerned, there was no e in sub-clause (a) and the only change was with 
respect to the inclusive part of the definition of the word “ Estate”. The word 
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<‘ Estate” has all along been defined to have the same meaning in relation to any 
local area as that expression or its local equivalent has in the existing law relating 
to land-tenures in force on that area. Itis also remarkable that the word ‘ inter- 
mediary ” does not occur in sub-clause (a) though it occurs in sub-clause (b). The 
‘definition in sub-clause (a) is self-contained and there is no scope for importing any 
idea of intermediary in the definition from sub-clause (b). The reason why the 
words ‘other intermediary” are used in sub-clause (b) which defines rights in 
relation to an estate, is that that sub-clause mentions a number of intermediaries as 
such, like sub-proprietors, under-proprietors, tenure-holders but @oes not give a 
complete enumeration of all intermediaries that may be existing in estates all over 
India and therefore uses the words “‘ other intermediary” to bring in all kinds of 
intermediaries existing in an estate. As an example we may mention that formerly 
in Uttar Pradesh there were fixed rate tenants in the permanently settled districts 
-who were also intermediaries and it is such persons or their likes who were brought 
in within the sweep of the definition of rights in relation to an estate by the use of the 
-words “ other intermediary °. Therefore, when the words “‘ raiyat, under-raiyat ” 
were added in sub-clause (b) in 1955, it was further enumeration within a class 
„already there ; further as held in The State of Bihar v. Rameshwar Pratap Narain Singh}, 
their inclusion in the circumstances and in the particular setting showed that the 
words ‘or other intermediary ° did not necessarily qualify or colour the meaning 
to be attached to these new tenures. ‘The meaning of the word ‘‘ Estate ” has how- 
ever to be found in sub-clause (a) and it is the words used in that sub-clause only 
-which will determine its meaning irrespective of whether any intermediary existed in 
-an estate or not. The meaning of the word “ Estate” in sub-clause (a) is the same 
as it might be in the existing law relating to land-tenure in force in a particular area. 
Where therefore there is an existing law in a particular area in which the word 
< Estate ” as such is defined the word would have that meaning for that area and 
there is no necessity then for looking for its local equivalent. But if in the existing 
law of a particular area the word “ Estate’ as such is not defined, but there is a 
-definition of some other term which in that area is the local equivalent of the word 
“ Estate? then the word “ Estate ’’ would have the meaning assigned to that term 
in the existing law in that area. In order, however, that one may be able to say 
that a particular term in an existing law in a particular area is a local equivalent of 
‘the word ‘ Estate’ used in sub-clause (a) it is necessary to have some basic idea of 
the meaning of the word “ Estate ” for that purpose. That basic idea seems to be 
that the person holding the estate should be the proprietor of the soil and should be 
in direct relationship with the State paying land-revenue to it, when it is not remitted 
in whole or in part. Ifa term therefore is defined in any existing law in a local area 
-which corresponds to this basic idea of an estate that term would be a local equivalent 
of the word “ Estate”’ in that area. It is unnecessary to pursue the matter further 
‘because this aspect of the case has also been considered in Writ Petition No. 105 of 
1961.3 
It may be added that as the definition of the word “ Estate” came into the 
‘Constitution from 26th January, 1950, and is based on existing law we have to look 


into law existing on 26th January, 1950, for the purpose of finding out the meaning 
of the word “ Estate ” in Article 31-A. 


Let us therefore look at the state of the law as it was in the State of Madras on 
26th January, 1950, for the area from which these petitions come was then in the 
-district of South Canara, which was then a part of the Province of Madras, which 
became the State of Madras on 26th January,.1950. The usual feature of land-tenure 
-in Madras was the ryotwari form but in some districts, a landlord class had grown up 
both in the northern and southern parts of the Presidency of Madras as it was before 
the Constitution. The Permanent Settlement was introduced in a part of the Madras 
Presidency in 1802. ‘There were also various tenures arising out of revenue free 
i ts all over the Province (see Chapter IV, Vol. III of Land Syatems of British 
Fadia by Baden Powell) and sometimes in some districts both kinds of tenures, namely, 


1. ALR. 1961 S.C. 1649. a. (1962) 1 8.C,.J.477. 
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landlord tenures and the ryotwari tenures were prevalent. There were various 
Acts in force in the Presidency of Madras with respect of landlord tenures while 
ryotwari tenures were governed by the Standing Orders of the Board of Revenue. 
Eventually, in 1908, the Madras legislature passed the Madras Estates Land Act, 
No. 1 of 1908, which was later amended from time to time. It contains a definition 
of the word “ Estate” as such in section 3 (2) and when the Constitution came into 
force the relevant part of the definition was as follows :— 


“< Estate ? means :— 
(a) any permanently settled estates or temporarily settled zamindari ; 
(b) any portion of such permanently settled estate or temporarily settled zamindari which is 
separately registered ın the office of the Collector ; 
(e) any unsettled palaiyam or jagir ; 


(d) any inam village of which the grant has been made, confirmed or recognised by the British 
Government, notwithstanding that subsequent to the grant, the village has been partitioned among 
the grantees or the successors-in-title of the grantee or grantees,” 


This Act applied to the entire Presidency of Madras except the Presidency Town of 
Madras, the District of Malabar and the portion of the Nilgiri District known as 
South East Wynaad. It thus applied to the district of South Canara from where 
these petitions come. So far therefore as the District of South Canara was concerned, 
there was an existing law which defined the word “ Estate” for that local area. 
Shortly before the Constitution came into force the Madras Legislature had passed 
the Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 
1948.) That Act provided for the abolition of estates subject to certain restrictions 
with which we are not concerned. It also provided for repeal of the Madras 
Permanent Settlement Regulation, 1802, and the Estates Land Act of 1908 to the 
extent and from the date on which notifications were made under section 3 of that 
Act. There was thus no repeal of Act I of 1908, by the Act of 1948 and it is not in 
dispute that Act No. 1 of 1908 was in force on 26th January, 1950, in large parts of 
the Province of Madras including South Canara, and is stillin force in such parts of it 
as have not been notified under section 3 of the Act of 1948. Therefore, we reach the 
position that when Article 31 became applicable from 26th January, 1950, Act I of 
1908 was still in force in large parts of the Madras State and it contained a definition 
of the word “ Estate ” as such. Further, Act I of 1908 was clearly a law of land- 
tenures as a brief review of its provisions will show. Section 6 of the Act conferred 
occupancy rights on tenants of certain lands in “‘ Estates ’? as defined in the Act of 
1908. Chapter II dealt with the general rights of landlords and tenants. Chapter 
III dealt with provisions relating to rate Cat payable by tenants and provided 
for enhancement, reduction, commutation, alteration and remission of rent. 
Chapter IV dealt with pattas and muchilikas. Chapter V provided for payment of 
rent and for realisation of arrears of rent. Chapter VI provided the procedure for 
recovery of rent. Other Chapters dealt with other matters including Chapter X 
which dealt with relinquishment and ejectment. It is clear therefore that the Act 
of 1908 was a law relating to land tenures, Therefore, we reach the position that in 
a law relating to land-tenures which was in force in the State of Madras when the 
Constitution came into force the word “ Estate” was specifically defined. This 
law was in force in the whole of the State of Madras except some parts and was thus 
in force in the area from which the present petitions come. This area was then in 
the South Canara District of the State of Madras. We are therefore of opinion that 
the word “Estate ” in the circumstances can only have the meaning given to it in the 
Act of 1908 as amended up to 1950 in the State of Madras as it was on the date the 
Constitution came into force. 


We have already said that the Act of 1908 dealt with landlord«tenures of Madras 
and was an existing law relating to land-tenures. The other class of land-tenures 
consisted of ryotwari pattadars which were governed by the Board’s Standing Orders, 
there being no Act of the legislature with respect to them. The holders of ryotwari 
pattas used to hold lands on lease from Government. The basic idea of ryotwari 
settlement is that every bit of land is assessed to a certain revenue and assigned a 
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survey number for a period of years, which is usually thirty and each occupant of 
such land holds it subject to his paying the land-revenue fixed on that land. But it 
is open to the occupant to relinquish his land or to take new land which has been 
relinquished by some other occupant or become otherwise available on payment of 
assessment, (see Land Systems of British India by Baden-Powell, Volume III, Chapter 
IV, section II, page 128). Though, theoretically, according to some authorities, 
the occupant of ryotwari land held it under an annual lease (see Macleane, Volume I, 
Revenue Settlement, page 104), it appears that in fact the Collector had no power 
to terminate the tenant’s holding for any cause whatever except failure to pay the 
revenue or the ryot’s own relinquishment or abandonment. The ryot is generally 
‘called a tenant of Government but he is not a tenant from year to year and cannot 
be ousted as long as he pays the land-revenue assessed. He has also the right to sell 
‘or mortgage or gift the land or lease it and the transferee becomes liable in his place 
for the revenue. Further, the lessee of a ryotwari pattadar has no rights except 
those conferred under the lease and is generally a sub-tenant at will liable to eject- 
ment at the end ofeach year. In the Mannual of Administration, as quoted by Baten- 
Powell, in Volume III of Land Systems of British India at page 129, the ryotwari 
tenure is summarised as that 


* of a tenant of the State enjoying a tenant-right which can be inherited, sold, or burdened for 
debt sip sheet the same manner as a proprietory right, subject always to payment of the revenue 
due to the State.” 

“Though therefore the ryotwari pattadar is virtually like a proprietor and has many of 
the advantages of such a proprietor, he could still relinquish or abandon his land in 
favour of the Government. It is because of this position that the ryotwari pattadar 
was never considered a proprietor of the land under his patta, though he had 
many of the advantages of a proprietor. Considering, however, that the Act of 
1908 was in force all over the State of Madras but did not apply to lands held on 
ryotwari settlement and contained a definition of the word ‘‘ Estate’? which 
‘was also applicable throughout the State of Madras except the areas indicated above 
it is clear that in the existing law relating to land-tenures the word “ Estate ” did 

‘pot include the lands of ryotwari pattadars, however valuable might be their rights 
in lands as they eventually came to be recognised. 


Turning now to the District of South Canara and the areas from which the 
t petitions come it appears that originally the ryotwari settlement was not in 
orce in this area and two kinds of tenures were recognised, namely, mulawargadar and 
Sarkari genwwargdar. It is, however, unnecessary to go into the past history of the 
matter, for it 1s not in dispute that the ryotwari system was introduced in South 
‘Canara District in the early years of this century. The history will be found in the 
book “ Land Tenures in the Madras Presidency ” by S. Sunderaraja Iyengar, 2nd 
edition, pages 45-47, where it is said that “after the introduction of the ryotwari 
‘system into South Canara, no distinction now exists between the wargadar, the mulawar- 
gadar and kudutaledar and they are all ryotwari pattadars”. Therefore, when the 
Constitution came into force the ryotwari pattadars of South Canara were in the 
same position as the ryotwari pattadars of the rest of the State of Madras. Further, 
as the Act of 1908 was in force in South Canara also, though there may not be many 
estates as defined in that Act in this area it follows that in this area also the word 
“ Estate ” would have the same meaning as in the Act of 1908 and therefore ryot- 
wari pattadars and their lands would not be covered by the word “ Estate” 
Further there can be no question of seeking for a local equivalent so far as this part of 
the State of Kerala which has come to it from the former State of Madras is concerned. 
We are therefore of opinion that lands held by ryotwari pattadars in this part which 
‘has come to the State of Kerala by virtue of the States Reorganisation Act from 
the State of Madras are not estates within the meaning of Article 31-A (2) (a 
of the Constitution and therefore the Act isnot protected under Article 31-A ia 
from attack under Articles 14, 19 and 31 of the Constitution. 


Re. (4). 
The next contention on behalf of the petitioners is that the Act makes a dig- 
crimination between areca and pepper plantations on the one hand and certain 
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ether plantations on the other and should therefore be struck down as violative 
of Article 14 of the Constitution. Section 2 (39) of the Act defines * Plantation ” 
to mean any land used by a person principally for the cultivation of tea, coffee, 
rubber or cardamom or such other kind of special crops as may be specified. by 
the Governmient by notification in the gazette. Areca and pepper plantations 
have however not oe included in this definition. It is urged on behalf of the 
petitioners that in this part of the State there are a large number of areca and 
pepper plantations which are practically run on the same lines as tea, coffee and 
rubber plantations and there is no reason why discrimination should be made 
between areca and pepper plantations on the one hand and tea, coffee and rubber 
plantations on the other. ‘The discrimination is said to arise from the provisions 
of section 3 and section 57 of the Act. Section 3 (viii) which occurs in Chapter II 
dealing with the acquisition of the interest of landowners by tenants excepts tenan- 
cies in respect of plantations exceeding thirty acres in extent from the application 
of that Chapter. The result of this is that tenants in plantations exceeding thirty 
acres in extent cannot acquire the interest of the landowners with respect to such 
plantations and the landowners continue to own such plantations as before. Fur- 
ther section 57 which is in Chapter II provides for exemption of all plantations 
whatever their extent from the provisions of that Chapter. Thus the ceiling area 
provided in section 58 will not apply to plantations which will be left out in 
anche ang re ceiling area for the purpose of section 58. Further, section 59 (2) 
provides that in calculating the ceiling area any cashew estate if it was a cashew 
estate on April 11, 1957 and continued as such at the commencement of 
section 59 (provided the cashew estate was principally planted with cashewnut 
trees and be a contiguous area not below ro acres) will continue to be owned or 
held as before, though the ceiling in such cases would be reduced to half of that 
ae in section 58. These provisions inter alia confer benefits on those who 

old plantations as defined in section 2 (39) and also on those who have cashew 
estates as defined in the Explanation to section 59 (2). The contention on behalf 
of the petitioners is that there is no reason why the same benefits which have been 
conferred on plantations as defined in the Act should not be conferred on those 
who hold areca and per plantations, and that there are no intelligible 
differentia which would justify the State Legislature in treating the pepper and 
areca plantations differently from rubber, tea and coffee plantations. 


Article 14 has been the subject of consideration by this Court on a number 
of occasions and the principles which govern its application have been s 
in Shri Ram Krishna Dalmia v. Shri Justice S.R. Tendolkar’, in these words :— 


“ (a) that a law may be constitutional even though it relates toa single individual if, on account 
of one eo circumstances or reasons applicable ee and not applicable to others, that single 
individual may be treated as a class by himself ; 


(b) that there is always a presumption in favour of the constitutionality of an enactment and 
the burden is upon him who attacks it to show that there has been a clear transgression of the consti- 
¢utional principles ; 

of that it must be presumed that the legislature understands and correctly appreciates the 
need of its own people, that its laws are directed to problems made manifest by experience and that 
its discriminations are based on adequate grounds ; 

(d) that the legislature is free to recogni degrees of harm and may confine its restrictions to 
‘those cases where the need is deemed to be the clearest ; 

(s) that in order to sustain the presumption of constitutionality the Court may take into consi- 
.deration matters of common ra ag in matters of common SE the history of the times and may 
assume every state of facts which can be conceived existing at time of legislation ; and 

(f) that while good faith and knowledge of the existing conditions on the part of a legislature 
are to be presumed, if there is nothing on the face of the law or the surrounding circumstances brought 
to the notice of the Court on which the classification may reasonably be as based the 

resumption of constitutionality cannot be carried to the extent of always holding that there must 
be some undisclosed and unknown reasons for subjecting certain individuals or corporations to hostile 
or discriminating legislation.” 


1. (1959) S.C.J.147 :(1959)1 An. W.R. (S.C.) 279, 297» 
67 : (rasa) I SERI (S. 5 ae (1989) 5.GR. 
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The petitioners rely on clause (f) of this summary and their contention is that 
there is nothing to show either in the Act or even in the affidavit filed on behalf of 
the State in reply to the petitions or in the circumstances brought to the notice of 
the Court that the classification in this case, which excludes areca and pepper 
plantations and includes tea, coffee and rubber SA is a proper classifica- 


tion based on intelligible differentia which are related to the objects and purposes 
of the Act. 


This brings us to a consideration of the reasons which måy have impelled 
the legislature to treat plantations as a class differently from other lands. The 
objective of land reform including the imposition of ceilings on land holdings is 
to remove all impediments which arise from the agrarian structure inherited from 
the past in order to increase agricultural production, and to create conditions for 
evolving as speedily as possible an agrarian economy with a high level of effici- 
ency and productivity (See page 178 of the Second Five Year Plan). It is with 
this object in view that ceiling on land-holdings has been imposed in various States. 
Even so, it is recognised that some exemptions will have to be granted from the 
ceiling in order that production may not suffer. This was considered in the Second 
Five Year Plan at page 196 and three main factors were taken into account in 
deciding upon exemptions from the ceiling, namely :— 

(1) integrated nature of operations, especially where industrial and agricultural work are 

en as a composite enterprise, 
(2) specialised character of operations, and 
) from the aspect of agricultural production the need to ensure that efficiently managed 

farms which fulfil certain conditions are not en up. 
Bearing these criteria in mind it was recommended in the Second Five Year Plan 
(see page 196) that the following categories of farms may be exempted from the 
operation of ceiling, namely : 

“ (1) tea, coffee and rubber plantations ; 

(2) orchards where they constitute reasonably compact areas ; 

(3) specialised farms engaged in cattle breeding, dairying, wool raising etc.; 

(4) sugarcane farms operated by sugar factories, and 

(5) efficiently managed farms which consist of compact blocks, on which heavy investment 
or permanent structural improvements have been made and whose break-up is likely to lead to a fall 
in production,”’ 
The same view has been reiterated in Chapter XIV of the Third Five Year Plan 
dealing with Land Reform and ceiling on agricultural holdings and Para, 28 thereof 
refers to the grounds of exemption envisaged by the Second Five Year Plan. It 
is obvious therefore that when the State Legislature in this case exempted tea, 
coffee, rubber and cardamom plantations from the oe under Chapter III 
and treated plantations of over 30 acres as a special case for the purpose of Chapter 
II, it must have had the principles enunciated above in mind to difern hc them 
from ordinary cultivation of other crops. If that be so, the question immediately 
arises whether there is any reason for treating areca and pepper plantations differ- 
ently. If there is none and areca and pepper plantations stand so far as these 
conditions are concerned on the same footing as tea, coffee and rubber plantations 
there will clearly be a discrimination against them by the provisions of the Act 
referred to above. 


Turning now to pepper plantations first, we may refer to the information 
contained in Farm Bulletin No. 55 relating to pepper cultivation in India issued 
by the Farm Information Unit, Directorate of Extension, Ministry of Food and 
Agriculture, New Delhi, in September, 1959. It appears from this bulletin that 
Kerala is the most important pepper producing State in India, where pepper is 
cultivated on an organised banon scale over fairly extensive areas. There 
are three distinct regions of the pepper growing belt, namely, (1) The Travancore 
and Cochin region, (2) The Malabar and South Canara region, and (3) the Coorg 
and North Canara region. Though pepper is essentially a homestead garden 
crop, growers were encouraged to grow it on plantation scale since 1928 when 
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the price of pepper rose to about Rs. 700 per candy. Since then there has been 
a further rise in the price of pepper with the result that new homestead gardens 
and plantations have sprung up and pepper cultivation has extended a good deal. 
During the last fifty years, pepper which was largely a household garden crop 
has emerged as a plantation crop and fairly large sized plantations of pepper 
exist in the submontane eastern parts of North Malabar and the Hosdrug ‘Taluk 
of South Canara, (the area from which these petitions, come). In Hosedrug Taluk 
in particular pepper is grown mostly on large scale plantations and it is here that 
the finest and the best organised pepper plantations in India exist. Some of the 
largest plantations among them have an area of a 100 to 150 acres. Pepper vines 
commence yielding usually from the third year, the yield increasing gradually 
until the vines come to full bearing in about ten years. ‘The economic life of a vine 
varies from place to place. From the tenth to the 25th year, the vines are in full 
bearing, and the yield begins to decline after the goth year. The initial outlay on 
pepper plantations is heavy and the pepper crop requires continuous attention 
and care. ‘The total area under pepper is over 2 lakhs acres out of which about 
20,000 acres are under pure pepper plantations. ‘The initial expenditure on lay- 
ing out a pepper plantation can be recovered only after several years and the best 
organised and most extensive pepper plantations of India are in the Hosdrug Taluk 
South Canara (from where these petitions come) and North Malabar. 


This information taken from Farm Bulletin No. 55 shows that in the last fifty 
years pepper in India has reached the plantation stage and in particular in Hos- 
drug Taluk from where these petitions come there are the best organized and most 
extensive pepper plantations in India. The initial cost of laying out a peppe 
plantation is heavy and the pepper vines yield nothing for three years and 
_ production comes only in the tenth year. Therefore, where pepper is cultivated 
as a plantation crop on a large scale the cost is heavy and may be comparable to 
the outlay on large scale tea, coffee and rubber plantations. It is in these cir- 
cumstances that we have to consider whether there has been discrimination against 
pepper plantations when they have not been included in the definition of plantation 
under section 2 (39) of the Act. 


Turning to arecanut, reference may be made to Farm Bulletin No. 14 issued 
by the same authority. The major arecanut growing belt in India is again the 
same regions, 7.¢., South Canara, Malabar, Coorg and ‘Travancore-Cochin along 
with parts of Mysore, Bengal and Assam. Arecanut is also grown on planta- 
tion scale. Since the crop begins to bear fruit after about eight years, large sums 
have to be expended up to the bearing stage without any income till then. The 
estimated life of an arecanut garden is about 50 to 60 years, though some of the 
palms in the garden will be dying B or becoming uneconomic and it 
will be necessary to replace them. For this reason underplanting is taken up 
periodically. It appears further from the Proceedings of the Ninih Annual General 
Special and Twelfth Ordinary Meetings of the Indian Central Arecanut Committee held on 
January 23, 1958, that the question whether arecanut gardens should be put under 
ceiling or not and whether there would be hampering of production which would be 
against national interest if a ceiling were imposed on such gardens had been referred 
to a Sub-committee for consideration. The Sub-committee reported that if areca 
gardens were brought under the ceiling it would hamper production which would 
be against the national interest and recommended to the Planning Commission, 
the Central Government and the State Governments that, as proposed by the 
Planning Commission in respect of tea, coffee and rubber plantations, orchards, 
specialised farms and efficiently managed farms, arecanut gardens be also similarly 
exempted from ‘ceiling. The Sub-Committee also noticed that arecanut cultiva- 
tion involved heavy capital outlay in establishing, maintaining and protecting the 
arecanut trees. This recommendation of the Sub-committee came up for consi- 
deration before the Indian Central Arecanut Committee on January 23, 1958. 
and was accepted. Thus these proceedings show that fixation of ceiling on areca- 
nut gardens would hamper production which would be detrimental to national 
economy. It is in this background therefore that we have to consider whether 
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the non-inclusion of areca and pepper plantations in the definition in section 2 (39) 
with the result that areca and pepper plantations do not enjoy similar benefits as 
others, is discriminatory. 

From what we have said above it has not been shown that there is any 
appreciable difference between the economics of tea, coffee and rubber plantations 
and areca and pepper plantations. It is true that plantations in areca and pepper 
are not so widespread as tea, coffee and rubber plantations but it is equally true 
that in this particular area from which these petitions comeeareca and pepper 
plantations are very common. ‘The fact however that areca and pepper planta- 
tions are very common only in this area of the State of Kerala is no reason for 
treating them differently from tea, coffee and rubber plantations which are ap- 

arently more evenly distributed throughout the State. If the criteria evolved 
the Planning Commission, as already indicated, apply to tea, coffee and rubber 
plantations in our opinion they equally apply to areca and pepper plantations and 
there is no reason for differentiating between these two sets of plantations. So 
far as areca is concerned we have the recommendation of Sub-committee, mentioned 
above, endorsed by the Indian Central Arecanut Committee, that it would be 
detrimental to national economy not to extend the benefit of exemption from ceiling 
to arecanut plantations in the same way as is done in the case of tea, coffee and 
rubber plantations. As for pepper we have it from Farm Bulletin No. 55 that the 
best organised and most extensive pepper plantations of India are in H g Taluk 
of South Canara and that some of them are even as large as 100 to 150 acres each. 
The result of the application of the ceiling and other provisions of the Act would 
mean the break-up of these plantations and may result in fall in production. It 
is to avoid the break-up of tea, coffee and rubber plantations and the consequent 
fall in production that ceiling has not been imposed on these plantations. The 
same reasons in our opinion lead to the conclusion that pepper plantations should 
also be treated similarly. In this connection reference may be made to the opinion 
expressed in Farm Bulletin No. 55 where the author has said that it is impossible 
to keep a large plantation of pepper in good tip-top condition, without incurring 
heavy expenditure and without great efforts and has added that in the existing 
conditions no one planter should have more than 10 acres of pepper plantation. 
‘This would seem to suggest that 10 acres is the economic optimum limit for pepper 
plantations. It is not clear however on what basis this recommendation is 
for undoubtedly the bulletin shows that there are plantations of much larger ex- 
tent in this area and the plantations here are the best organised and the most 
extensive throughout the whole of India. The only reason which seems to have 
been given in support of the opinion that ro acres is the optimum area for a pepper 
plantation is that one planter in that region was of the view that unless the price 
of one candy of pepper remained at a high level of anything between Rs. 1,500 
and Rs. 2,000 it will be impracticable and unprofitable to maintain large scale 
lantations of pepper in these regions, and if prices go down far below this level, 
lane scale per plantations may have even to be abandoned. This does not 
afford a ent basis for holding that 10 acres is the Optimum holding 
for a pepper plantation. In the first place, it is mentioned at page 8 of the bulletin 
that pepper began to be grown on plantation scale when the price rose to about 
Rs. 700 per candy in 1928. Therefore even if the price falls below Rs. 1,500 to 
Rs. 2,000 per candy there is no reason why pepper cultivation on a plantation 
scale should become impracticable, particularly as it is unlikely that the cost of 
only pepper will fall and not all other commodities. At page 72 the bulletin men- 
tions that the cost of cultivation of pepper can be brought down only if the general 
price level is brought down substantially. Now there is no reason to suppose that 
there would be a catastrophic fall in the price lével of pepper only which would 
make all pepper plantations above 10 acres uneconomic and unprofitable. In 
any case this is not the reason urged on behalf of the State in support of not including 
pepper plantations in the definition of plantation. In this connection we ought 
to add that the counter-affidavit filed by the respondent is very unsatisfactory ; 
no serious attempt has been made at all to justify the exclusion of pepper and areca- 
nut from the exemption granted to tea, coffee, rubber and cardamom ; no facts 
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are stated and no data supplied in reply to the detailed allegations made in the 
petitions challenging the validity of the classification in question. The only reason 
given by the State in the counter affidavit is that a plantation crop is generally under- 
stood to refer only to tea, coffee and rubber andcardamom. It is not quite clear what 
exactly is meant by this one sentence in the counter-affidavit in support of the 
„definition. If a plantation crop is generally understood to refer to only tea, coffee 
rubber and cardamom, it is not understood why the definition provides for extending 
the word “ plantation” to other crops by notification. The very fact that power 
has been reserved for extending the definition by notification to other crops shows that 
„other crops can also be grown on plantation scale. In view therefore of what we 
have said above with respect to the economics of areca and pepper cultivation, it is 
-obvious that no sufficient reason has been shown for differentiating areca and pepper 
plantations in this area from tea, coffee and rubber plantations in the State. Making 
all the presumption in favour of the classification made under section 2 (39) it is 
.clear that there is nothing on the face of the law or the surrounding circumstances 
which has been brought to our notice in this case on which the classification con- 
tained in section 2 (39) can be said to be reasonably based. Considering the object 
and purpose of the Act and the basis on which exemption has been granted under 
Chapters II and III to plantations as defined in the Act, there appears to be no 
reason for making any distinction between tea, coffee and rubber on the one hand 
and areca and pepper on the other in this particular case. It is not as if tea, coffee 
and rubber are grown only ona large scale while areca and pepper are mostly grown 
on a small scale. We find from the Report of the Plantation Inquiry Commission, 
1956, that small holdings exist in tea, coffee and rubber plantations also and are in 
fact the majority of such plantations. For example, in the Report of the Plantations 
Inquiry Commission relating to coffee at pages 9 and 14 we find that out of the total 
number of registered estates more than 4,500 are between 5 acres and 25 acres while 
only about 2,200 estates are above 25 acres. Further there are more than 24,000 
estates below 5 acres. Similarly at pages 97, Chapter XI, Part II of the Report 
-dealing with rubber, out of the total of over 26,700 rubber estates, 23,300 are up to 5 
acres, 1,900 up to 10 acres and only about 1,500 above 10 acres, So it appears that 
the large majority of plantations whether they be of coffee or rubber are below 10 
‘acres and that is also the case with areca and pepper plantations. Thus there is no 
reason for giving preference to plantations of tea, coffee and rubber over plantations 
of areca and pepper for the conditions in the two set of plantations 
whether for the purpose of ceiling under Chapter IIT or for the purpose of acquisition 
of land-owners’ right under Chapter II are the same. The reason therefore which 
call for exemption of tea, coffee and rubber plantations equally apply to areca and 
pepper plantations and there is no intelligible differentia related to the object and 
popoe of the Act which would justify any distinction in the case of tea, coffee and 
rubber plantations as against areca and pepper plantations, We are therefore of 
„opinion that the provisions relating to plantations are violative of Article 14 of the 
Constitution. 


The next question is whether these provisions are severable, that is to say, 
whether the Kerala legislature would have passed the Act without these provisions. 
‘That depends upon the intention of the legislature and as far as we can judge that 
intention from the provisions of the Act, it seems clear to us that the legislature did 
not intend that the provisions relating to acquisition by tenants and ceiling should 
apply to plantations as defined in the Act so that they may have to be broken-up 
-with consequent loss of production and detriment to national economy. It seems 
that the legislature could not have intended in order to carry out the purpose of the 
legislation to do so even after breaking-up all the plantations which existed in the 
‘State. It follows therefore that the legislature would not have passed the rest of the 
Act without the provisions relating to plantations. As these provisions affect the 
-entire working out of Chapters II and III of the Act which are the main provisions 
thereof, it follows that these provisions relating to plantations cannot be severed 
-from the Act and struck down only by themselves. Therefore, the whole Act must 
“be struck down as violative of Article 14 of the Constitution so far as it applies to 
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ryotwari lands in those areas of the State which were transferred to it from the State 
of Madras, and we order accordingly. 


fe. (5). 


Then we come to the attack that the Act is violative of Article 14 on account of 
the manner in which ceiling has been fixed under section 58 thereof. Section 2 (12) 
defines a “ family ” as meaning husband, wife and their unmarried minor children 
or such of them as exist. There are three kinds of families existing in this State, 
namely, the joint Hindu family, Marumakhathayam family and Alityasanthana 
family, the latter two being matriarchal. In the matriarchal family, the husband and 
wife are not members of the same family but belong to different families. The joint 
Hindu family does not merely consist of the husband, wife and unmarried minor 
children ; it consists at least of the husband, wife and all the children whether married 
or unmarried and whether minor or adult. The definition of “ family” therefore 
in the Act is an artificial one which does not conform to any of the three kinds of 
families prevalent in the State. 


Turning now to section 58, the ceiling has been fixed in two ways. The first is by 
reference to a family as defined in the Act of not more than five members which is 
allowed 15 acres of double crop nilam or its equivalent with an addition of one acre 
of double crop nilam or its equivalent for each member in excess of five, so however 
that the total extent of the land shall not exceed 25 acres of double crop nilam or its 
equivalent. The second is by reference to an adult unmarried person who is allowed 
7} acres of double crop nilam or its equivalent. It has been urged on behalf of the 
State that the provisions as they sane do not make any discrimination whatsoever 
for there is the same provision for all adult unmarried persons and the same for all 
families as defined in the Act. This in our opinion is an over-simplification of the 
provision relating to ceiling under section 58. On an argument of this kind no 
provision would ever be discriminatory for it is unlikely that a provision would on the 
face of it make a discrimination. The discriminatory nature of the provision has to 
be judged from the results that follow from it and we have no doubt that the results 
which follow from this double provision as to ceiling are bound to be discriminatory. 
If the ceiling had been fixed with respect to one standard whether it be of an indivi- 
dual person or of a natural family by which we mean a family recognised in personal 
law, the results may not have been discriminatory. But where the ceiling is fixed 
as in the present case by a double standard and over and above that the family has 
been given an artificial definition which does not correspond with a natural famil 
as known to personal law, there is bound to be discrimination resulting from su 
a provision. <A simple illustration will explain bow the results of the manner in 
which the ceiling has been fixed by section 58 will lead to clear discrimination bet- 
ween person and person. ‘Take the case of an adult unmarried person and a minor 
who is an orphan with no father, mother, brother or sister. ume further that 
each owns 25 acres of land under personal cultivation. The former who is an adult 
unmarried person will retain 74 acres and will have to surrender 17 acres as excess 
land. The latter will be an artificial family under the definition of that word in 
section 2 (12). This follows from the fact that a family consists of husband, wife and 
their unmarried minor children or such of them as exist. This is also made clear 
by section 61 (2) which shows that even a minor who has no parents, and no brothers 
or sisters will constitute a family under section 2 (12). This minor therefore as 
constituting a family will be entitled to 15 acres of land and will have to surrender 
only 10 acres as excess land. No justification has been shown to us on behalf of the 
State for this discriminatory treatment of two individual persons; nor are we able 
to understand why such discrimination which clearly results from the application 
of the provisions of section 58 (1) is not violative of Article 14 of the Constitution. 
Examples can be multiplied with reference to joint Hindu families also, which would 
show that in many cases discrimination will result on the application of these provi- 
sions to joint Hindu families. Similar would in our opinion be the case with Maru- 
makathayam and Aliyasanthana families where as we have already pointed out the 
husband and wife do not belong to the same family as known to personal law. Dis- 
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crimination therefore is writ large on the consequences that follow from the provisions 
of section 58 (1). We are therefore of opinion that section 58 (1) is violative of the 
fundamental rights enshrined in Article 14; as that section is the basis of entire 
Chapter III the whole Chapter must fall with it. This would þe an additional 
reason why Chapter III should be struck down as violative of Article 14 in its 
application to ryotwari lands which have come to the State of Kerala from the State 
of Madras. 

Re. (6). ‘ 

It is contended that the manner in which the compensation is cut down pro- 
gressively in sections 52 and 64 of the Act is violative of Article 14. The compensa- 
tion payable under section 52 is determined in this manner. First the purchase 

rice is arrived at under section 45. ‘Thereafter section 52 (2) (6) provides that the 
downer or the intermediary, except in the case of religious, charitable and educa-~ 
tional institution of a public nature, would be entitled to compensation. The 
compensation would consist of (1) the value of structures, wells and embankments 
of a permanent nature situated in the land and belonging to the landowner or the 
intermediary, as the case may be, and (2) the percentage of the value of interest of 
the landowner or the intermediary in respect of the land and the improvements other 
than those falling under sub-clause (i) according to the scales specified in Schedule 
II. Schedule II then provides that the first Rs. 15,000 of the compensation will be 
paid in full. Thereafter there will be a reduction of 5 per cent. in each slab of Rs. 
10,000 till we reach compensation above Rs. 1,45,000. ‘Thereafter the compensa- 
tion arrived at under section 52 read with section 45 is reduced by 70 per cent. so 
that the landowner or the intermediary gets only 30 per cent. of what has been arrived 
at under section 52 (2) (b) read with section 45. 

Similarly in section 64 the compensation payable for excess land surrendered is 
(i) the full value of any structures, wells and embankments of a permanent nature 
situate in the land and belonging to the person who surrenders such land, and (ii) 
the percentage of the market value of the land and improvements other than those 
specified above. Here again on the first Rs. 15,000 compensation at 60 per cent. 
is to be paid. ‘Thereafter the compensation is reduced by 5 per cent. for each slab 
of Rs. 15,000 till we reach over Rs. 1,75,000 when the compensation is reduced by 
75 per cent, 

The contention on behalf of the petitioners is that there is no intelligible differen- 
tia on which the purchase price determined under section 45 or the market value 
is to be reduced by different percentages depending on the total purchase price or the 
total market value of the interest to be acquired. The reply on behalf of the State 
is that there is really no discrimination inasmuch as the same percentage is reduced 
where the compensation payable to different persons is the same, That is undoubted- 
ly so. - But that alone is not in our opinion the end of the matter. The question 
which is posed for our consideration is why a person in whose case the purchase 
price or the market value is Rs. 15,000 should get the full purchase price or suffer 
a reduction in the market value at a certain rate while another person in whose 
case compensation is more than Rs. 15,000 should suffer reductions at a different 
rate which reductions become progressively higher as the purchase price or the 
market value increases. We could understand once the purchase price or the market 
value had been determined a uniform cut therefrom for all persons entitled to com- 
pensation. That would then raise the question of adequacy of compensation and 
unless the cut was so large as to make the compensation illusory the cut may be 
protected by Article 31 (2). But in the present case there is not a uniform cut on the 
purchase price or the market value for all persons, the cut is higher as the purchase 
price or the market value gets bigger and bigger after the first slab of Rs. 15,000. 
This difference in cut is being justified on behalf of the State on the same principle 
on which (for example) the slab system exists for purposes of income-tax. We are 
however of opinion that there is no comparison between the slab system of income- 
tax rates and the present cuts. ‘Taxation is a cumpulsory levy from each individual 
for the purpose of the maintenance of the State. We may therefore reasonably 
expect that a rich man may be required to make a contribution which may be higher 
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than what may be proportionately due from his income for that purpose as compared 
toa poor man. This principle cannot be applied in a case where a person is deprived 

of his property under the power of eminent domain for which he is entitled to com- 
pensation. There is no reason why when two persons are deprived of their property 
one richer than the other, they should be paid at different rates when the property of 
which they are deprived is of the same kind and differs only in extent. No such prin- 

ciple can be applied in a case where compensation is being granted to a person for 

deprivation of his property. WHere one person owns property valued at Rs. 15,000- 
while another owns property valued at Rs. 30,000, both are equally deprived 
of the property. When therefore it comes to a question of payment of compensation 

we can see no reason why a person whose compensation amounts to Rs. 15,000 should. 
get the whole of it or a large part of it while another person whose compensation 

amounts to (say) Rs. 30,000 should get something less than the first person. It is 

not as if there is some difference in the nature of the property which might justify 

different payments of compensation. What the Act provides is to work out the 

purchase price or the market value first for the purpose of determining compensation 
and then make different cuts from the purchase price or the market value according 
to whether in one case the purchase price or the market value is Rs. 15,000 and in 
another case it is more than Rs. 15,000. No justification is pointed out for this 

discrimination except the principle on which the slab system for the purpose of 
income-tax is justified. That principle as we have just pointed out does not apply 

to a case of compensation. 


Nor are we able to see any rational classification which would justify different 
cuts based simply on the amount of compensation worked out on the basis of pur- 
chase price or market value. The only thing we can see is that because a person is 
possibly richer he must be paid less for the same type of land while a person who is 
poorer must be paid more. This kind of discrimination in the payment of compensa- 
tion cannot in our opinion be possibly justified on the objects and purposes of the 
Act. The object and purpose of the Act, as we have already said, is to grant 
rights to cultivating tenants so that they may improve their lands resulting in 
larger production to the benefit of the natio economy. Secondly, the 
object of the Act is to provide land for the landless and to those who 
may have little land by taking excess land from those who have large tracts 
of lands so that peasant proprietorship may increase with consequent increase 
in production due to greater interest of the cultivator in the soil. But these objects 
have no rational relation which would justify the making of different cuts from the 
purchase price or the market-value for the purpose of giving compensation to those 
whose interests are being acquired under the Act. We can therefore see no justifi- 
cation for giving different compensation based on different cuts from the purchase 
price or the market-value as provided in sections 52 and 64 of the Act. 


We may in this connection refer to Kameshwar Singh v. The State of Bthart, in 
which a similar question with respect to compensation provided in the Bihar Land 
Reforms Act, 1950, came up for consideration. There the Act provided compensa- 
tion at different rates depending upon the net income. The landowner having the 
smallest net income below Rs. 500 was to get twenty times the net income as compen- 
sation while the landowner having the largest net income, t.c., above Rs. 1,00,c00 
was to get only three times of the net income. Intermediate slabs provided different 
multiples for different amounts of net income. That provision was struck down by 
the Special Bench of the Patna High Court as violative of Article 14. Itmay be 
mentioned that that decision was given before the Constitution (First Amendment) 
Act adding Article 31-A and the Ninth Schedule to the Constitution was passed. 
Three learned Judges composing’ the Special Bench who heard that case were unani- 
mously of the opinion that such difference in payment was violative of Article 14 and 
that the principle of progressive taxation did not apply to compensation for land 
acquired. We are of opinion that the view taken in that case is correct and the 
same applies to the present case. We may point out that that case came in appeal 
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to this Churt (see The State of Bihar v. Maharajadhiraja Sir Kameshwar Singh). ‘The 
appeal however was heard after Article 31-A and the Ninth Schedule had been 

introduced in the Constitution and therefore this Court had no occasion to consi- 

der whether such difference in payment of compensation would be violative of 
Article 14. We are therefore clearly of opinion that the manner in which pro- 

gressive cuts have been imposed on the purchase price under section 52 and the 

market-value under section 64 in order to determine the compensatinn payable to 

land-owners or intermediaries in one case and to persons from whom excess land 

is taken in another, results in discriminatinn and cannot be justified on any intel-- 
ligible differentia which has any relation to the objects and purposes of the Act. 

As the provision as to compensation is all pervasive, the entire Act must be struck. 
down as violative of Article 14 in its applicatinn to ryotwari lands which have come 

to the State of Kerala from the State of Madras. 

In view of what we have said above on the main points urged in the peti- 
tions, it is unnecessary to consider other subsidiary points attacking particular- 
sections of the Act on the ground that they were unreasonable restrictions on the 
right to acquire, bold and dispose of property under Article 19 (1) (f). we 
therefore allow the petitions and strike down the Act in relation to its application 
to ryotwari lands which have come to the State of Kerala from the State of Madras.. 
The petitioners will get their costs from the State of Kerala, one set of hearing costs. 


Sarkar, 7.—I wish to say a few words on two of the questions that arise in 
these cases. 


The Act, the validity of which is challe , provides for acquisition of lands 
for equitable distribution among the people who require it for cultivation by them- 
selves. It provides for payment of compensation to those whose interests are- 
acquired. It also provides for a mode of valuation of these interests. Then it 
provides by sections 52 and 64 for payment of compensation at a progressively 
smaller rate for larger valuations. For the higher slabs in the valuation made 
as provided by the Act, less and less is paid by way of compensation. It is said 
that these provisions for progressively diminishing compensation are discrimi- 
natory and unconstitutional. This is the first point with which I propose to deal. 

The questionis whether the payment of compensation at a progressively 
smaller rate as the valuation is higher offends Article 14 of the Constitution, Now 
it is not disputed that progressively higher rate of taxation by an Act taxing 
income is not unconstitutional. ĮI think such taxation is too well recognised now 
to be challenged. If that is so—and that was the basis on which arguments pro- 
ceeded in this case—I am unable to see that a statute providing for acquisition of 
property and for payment of compensation at a progressively lower rate for the 
higher slabs of valuation can be unconstitutional. 

“The reason for progressive taxation in the case of inheritance taxes and 
income-taxes is the ability of those receiving or giving to pay ”! Willis’s Consti-. 
tutional Law (1936 edition), page 597. The cases in America that I have looked 
up also put the matter on the same basis. The classification by progressively 
higher taxation in a taxing statute is therefore good if based on the tax-payers ’ ability- 
to pay. 

It is however said that what applies in the case of a taxing statute“cannot. 
apply to a statute permitting acquisition of property on payment of compensation. 
I do not see, why? I am not aware that the test for determining whether there- 
has been unequal treatment is different with different varieties of statutes, that 
the test for a taxing statute is not the same as that for a statute providing for acqui- 
sition on payment of compensation. I think the test is the same for all statutes, 
and it is that there must be an intelligible differentia having a rational relation to 
the object of the Act. 


Now the object of a taxing statute is to collect revenue"for the governance of 
the country. Ability to pay is acknowledged to be an intelligible differentia hav- 
ing a rational relation to such an object. The object of the statute with which 
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we are concerned is to acquire land on payment of compensation so that the land 
may be equitably distributed among the people.. If under a statute whose object 
is to collect revenue more can be legitimately demanded from a person having more, 
it seems to me that under a statute whose object is to acquire land by paying com- 
pensation less can equally legitimately be paid to a person who has more. Ability 
to pay, or which is the same thing as ability to bear the loss arising from smaller 
payment received, would in either case be an intelligible differentia having a 
rational relation to the object of the Act. In one case it serves the object by collect- 
ing more revenue for adding to the resources for governing thè country and in 
the other case it serves the object by making it possible for he Stat- by payment 
of less money out of its resources to acquire lands for better distribution. In both 
cases the State resources are benefited, in one by augmentation and in the other 
by prevention of larger depletion. ‘Therefore, I would accept the learned Attorney- 
General’s argument that sections 52 and 64 of the Act cannot be held to be dis- 
criminatory and void for the same reason on which progressive rates of taxation 
are held not to be so in the case of an Income-tax Act. 


The next question on which I wish to say a few words concerns those pro- 
visions of the Act which exempt plantations of tea, coffee, rubber or cardamom 
or such other kinds of special crops as the Government may specify, from certain 
provisions of the Act. Plantations have been defined in section 2 (39) of the Act 
as land used by a person principally for the cultivation of tea, coffee, rubber or 
cardamom or other notified crops. No other crop appears to have been notified 

et. Section 58 of the Act provides the ceiling area of land which may be held 
D any individual proprietor. Land above the ceiling has to be surrendered to 
the Government. Section 57 of the Act provides that this provision would not 
apply to plantations as defined in section 2 (39). Again, Chapter II ofthe Act 
which gives the tenants the right to purchase land from the landlords and vests in 
the Government the lands of the landlords not themselves cultivating them above 
the ceiling fixed, is by section 3 (viil) not made applicable to plantations exceeding 
go acres in extent. The question is whether the benefit so given to the planta- 
tions as defined in the Act is discriminatory.The petitioners own large scale cultiva- 
tion of areca and pepper. ‘They contend that no legitimate differentiation is possi- 
ble between lands on which areca and pepper are grown and lands on which tea, 
coffee, rubber and cardamom are grown. i 


No doubt the presumption is that a statute is constitutional but such presump- 
tion is not conclusive. It is also true that a Court is entitled to assume the exis- 
tence of all rational basis on which the classification made by an Act may be justi- 
fied. Even so, it seems to me, that the present classification is, on the materials, 
now before us, not justified. It may be that plantations of tea, coffee, rubber 
and cardamom, especially the first three, are usually large in size and require big 
investments. It may be that they are carried on as industries which give employ- 
ment to a large labour force. These characteristics may however only justify the 
putting of large plantations of these crops in a class. The Act however exempts 
all lands on which tea, coffee, rubber or cardamom is grown irrespective of the 
size of the business carried on or of labour employed on them, as a class. Mate- 
rials have been placed before us to show that there are a very large number of smaller 
plantations growing tea, coffee and rubber. There are also many areca and pepper 
plantations exceeding 30 acres in area. There is no reason to put tea, coffee, 
rubber and cardamom plantations in a class as distinguished from similar sizes of 
plantations of areca and | pepper. None at least has been shown by the State of 
Kerala to exist. The only ground shown in the affidavit of the State of Kerala 
seeking to justify the classification of tea, coffee, rubber and cardamom 
plantations in one class is that “ plantation crop is generally understood to refer 
only to tea, coffee, rubber and cardamom ” and that “ areca and pepper are not 
generally grown on a plantation scale.” I am unable to think that these afford 
sufficient justification for making a discrimination in favour of tea, coffee, rubber 
and cardamom plantations. It would appear from the Planning Commission’s 
Report that other kinds of crops might profitably be grown as plantation crops. 
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In any case, a general understanding even if there was one, is not sufficient basis 
for discrimination. With regard to the other statements of the State it is enough 
to say that the Act does not make a discrimination because of the size of the planta- 
tions. Therefore, there is no point in saying that areca and pepper are not grown 
on a plantation scale. 


For these reasons I think the provisions in the Act making a discrimination in 
favour of tea, coffee, rubber and cardamom plantations cannot be upheld. For 
tthe same reason, f think, the discriminatory treatment made in favour of cashew 
plantation also cannot be sustained. Sections 3 (viii), 57 (1) (d) and 59 (2) of the 
Act are therefore, in my opinion, invalid. I think however that these provisions 
are severable from other parts of the Act. I think it cannot be reasonably said that 
the Legislature would not put the Act into operation if these provisions are taken 
out of it. The deletion of the provisions does not further make it impossible for 
the rest of the Act to operate. I am, therefore, unable, to hold that because the 
sections mentioned above are bad, the whole Act should be declared to be bad. 


That is all I wish to say in this judgment. With regard to the other matters 
arising in this case, I agree with the judgment delivered by Wanchoo, J. 

Rajagopala Ayyangar, 7.—I entirely agree with the order that the petitions should 
be allowed and the impugned Act struck down in relation to its application to ryot- 
wari lands which came into the State of Kerala from the State of Madras— this 
being the only relief which the petitioners seek from this Court. My only reason 
for this separate judgment is because I do not agree with that portion of the rea- 
soning in the judgment just now pronounced in these petitions where it deals with 
the interpretation of Article 31-A (2). In my judgment in the companion case— 
Writ Petition No. 105 of 19611—I have endeavoured to point out what according 
to me is the proper construction of this Article and I adhere to that view. 

I consider that on Article 31-A (2) as it stands even after the Fourth Amend- 
ment, properties held on ryotwari tenures and the interest oftheryot in such 
lands whuld not be“ Estates ” for the purposes of that Article. No doubt, as 
pointed out by me in the other judgment, if there was a law existing on the date 
of the Constitution in relation to land-tenures under which “ Estates ”? were defined 
as including not merely lands held by intermediaries and of others holding under 
favourable tenures, but also of ryotwari proprietors having direct relationship with 
the Government and paying fall assessment, such latter category of interests might 
also be comprehended within the term “ Estate’ by reason of the words “ have the 
same meaning as that expresston...... has in the existing law relating to land tenures in force 
in that area ” in Article 31-A (2) (a). That is the real basis and the ratio underly- 
ing the decisions of this Court in Ram Narain Medhi v. State of Bombay*, and Atma 
Ram v. State of Punjab, In all other cases (apart from the two categories specially 
added by the Fourth Amendment) no lands other than those held by interme- 
diaries or held on a favourable tenure would fall within the definition of an “ Estate ” 
this being according to me the central concept or the thread which runs through 
the entire definition. 

The choice between the different interpretations of the Article does not how- 
ever present itself for the disposal of this petition which has to be answered in favour 
of the petitioner even on the view of the scope of Article 31-A which has commended 
itself to my colleagues. Where “ an excisting law in relation to land-tenures in 
force in an area” contains a definition of an “‘ Estate” and that definition excludes 
the interest of a ryotwari proprietor, the very words of Article 31-A (2) (a) which 
Ihave extracted earlier, would negative the applicability of its provisions to that 
tenure. 

Article 31-A being out of the way I agree that the provision in (1) section 2 
(39) of that Act which by definition excludes pepper and areca plantations from 
the category of the plantations which are named in it which are exempted from 
C—O 
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the operative provisions of the impugned Act, (2) section 58 for the determination 
of the ceiling in respect of different individuals who are brought within the scope of 
the enactment, and (3) sections 52 and 64 for determining the compensation payable 
to the several classes of persons whose lands are acquired under the Act, all these 
are violative of the guarantee of the equal protection of laws under Article 14 of 
the Constitution. 


3 therefore agree in the order proposea that the petitions be allowed, and with 
costs. š 


VS. — Petitions allowed. 
THE SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. ] 
PRESENT :—P.B. GAJENDRAGADKAR AND. K.N. Wancuoo,, JJ. 
Raje Anandrao ' .- Appellant* 
v. 
Shamrao and others | .. Respondents. 


Civil Procedure Code (V of 1908), secrion ga— Scheme under for the management of the le— Power of 
Court to amend the scheme once fr where a power to amand ts reserved in the scheme itself—If a separats suit 
under section 92 of the Code is necessary. 

A suit under section 92 of the Civil Procedure Code (V of 1908) comes to an end when a decree 
is passed therein, including the settlement of a scheme for the administration of the trust. But there is 
nothing in the fact that the Court can settle a scheme under section 92 (1) of the Code, to prevent 
it from making the scheme elastic and provide for its modification in the scheme itself. That does 
not affect the finality of the decree ; all that it provides is that where necessity arises a change may 
be made in the manner of administration by the modification of the scheme. ft cannot be said that 
if the scheme is amended in pursuance of such a clause in ‘the scheme, it will amount to amending 
the decree. It is but appropriate and convenient that a scheme should contain a provision for its 
modification as that would provide a speedier remedy for modification of the manner of adminis- 
on when circumstances arise calling for such modification than through the cumbrous procedure 
oi a suit. 

Such a suit for the settlement of the scheme is analogous to an administration suit and so long 
as the modification in the scheme is for the oses of administration, such modification can be 
made by application under the relevant clause of the scheme, without the necessity of a suit under 
section 92 of the Code. 

The mere fact that the pujaris were not parties to the suit will not take away the jurisdiction of the 
District Judge to modify the scheme, if the modification is with respect to the administration of the 
trust and if it does not affect the private rights of the pujaris, since a suit under section 92 of the Code 
is a representative suit and binds not only the parties thereto, but all those who are interested in the 
trust. 

Veeraraghavachariar v, The Adoocate-General of Madras and sight others, (1928). 58 MuL.J. 792 + 
I.L.R. 51 Mad. 31 (F.B.), overruled. 


Appeal by Special Leave from the Judgment and Order, dated the 25th Novem- 
ber, 1955, of the former Nagpur High Court, in Civil Revision No. 333 of 1954. 


A.V. Viswanatha Sastri, Senior Advocate (Shankar Anand and: Ganpat Rai, 
Advocates, with him), for Appellant. 


Dr. W.S. Barlingay, Senior Advocate (A.G. Ratnaparkhi, Advocate, with him), 
for Respondents Nos. 1 to 5 and 7 to 13. 


The Judgment of the Court was. delivered by 


Wanchoo, J.—This is an appeal by Special Leave against the Judgment of the 
Nagpur High Court. The brief facts necessary for present purposes are these - 
There is an ancient temple of Balaji at Deolgaon Raja in the Buldana District. 
Before 1866 the management of the temple was in the hands of a family bearing 
the name of Lad. A suit was filed in 1866 with respect to this temple by Raje 
Mansingh Rao under the guardianship of his mother for a declaration that the 
temple was his property. ‘The defendants in that suit were certain pujaris. The 
suit was decreed by the first Court but on appeal it was held that the temple was 
not the private property of the Raja but was an endowment for the public founded: 
by the ancestors of the Raja and that the\Raja was entitled as against the pujaris 


* Civil Appeal No. 370 of 1956. 2grd February, 1961. 
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to the possession and control of the institution. A receiver was appointed during 
the minority of the Raja but in due course the Raja took over the direct manage- 
ment of the temple. In 1872 it seems that there was some dispute between the 
Raja and the pujaris whose offices were also hereditary ; and an agreement was 
arrived at between them. By this agreement it was provided that any offerings 
up to Rs. 5 would go to the pujaris who were to defray the expenses of dhoop, deep 
and newedya from this amount keeping the balance to themselves. There were 
also certain pro¥isions in the agreement as to offerings in kind. The agreement 
also provided for other matters relating to worship and imposed certain duties on 
the pujaris. Finally, it provided that the parties should carry on all the duties 
stated in the agreement and other duties besides them as before according to the 
usual wahtwat and that earnings would be taken as stated in the agreement and proper 
arrangement of expenses would be kept and the pujaris would take all possible 
care not to take more than what was fixed in the agreement. This agreement 
seems to have held the field thereafter till we come to 1g04. 


It seems that there was dissatisfaction with the management of this temple 
by Raje Anandrao and in consequence a suit was filed after obtaining permission 
of the Advocate-General in February, 1904, for framing a scheme for the manage- 
ment of the temple. This suit was finally decided on April 29, 1916, by the Addi- 
tional Judicial Commissioners. They set aside the order of the trial Court for the 
removal of Raje Anandrao from the management by declaring that the right to 
manage the affairs of the shrine which was an office was hereditary in the family 
of the Raja; but they further held that a scheme should be framed providing— 


“ (i) for the management of the trust pending any dispute as to who is the present holder of the 
office of trustee and manager; 


(ii) for the management of the trust during the minority of the appellant if he should be 
established to be the present Raja ; 


(iii) for the continuance of control by the Court after the present hereditary incumbent enters. 
upon the office of manager sui juris ; and 


(iv) for the modification of the scheme from time to time as circumstances may demand.” 


In consequence the matter went back to the District Judge who framed a scheme 
on February, 16, 1918 for the management of the temple. This scheme was later 
substituted by another scheme dated November 25, 1926. Finally, on October 16, 
1935, another scheme was framed in substitution of that framed in 1926. It may 
be mentioned that the pujaris as such were not parties to this suit in which the scheme 
was framed, though they would be as much bound by it as members of the wor- 
shipping public as the parties to it. It seems that about that time there was another 
suit pending in the Court of the Additional Subordinate Judge, II Class, Buldana, 
between the appellant and the pujaris. That suit was decided on April 30, 1936, 
and it was held therein that the agreement of 1872 which was binding on the appel- 
lant recognised that the office of pujari was hereditary. It was also held that the 
trustee (namely, the Raja) was entitled to control the pujaris in the exercise of 
their rights and to see that they performed their duties properly. In other words. 
it was held that the pujaris were entitled to retain their office during good behaviour. 
It was also held that the hereditary nature of their right had not invested them with 
any immunity from all control and they were not entitled to act with impunity and 
yet retain their office. It was further held that they could not establish a right 
to enjoy the fruits of their office though absolutely incompetent to do so. Further 
it was held that the power of dismissal in the event of misbehaviour undoubtedly 
belonged to the Raja but that it should not be lightly exercised and should be subject 
to the control of the District Judge. Finally it was made clear that the Raja had 
no right to dispose of any part of the income of the pujaris nor had he any right to 
interfere in matters of succession amongst them. ‘The office of pujari was thus held’ 
to be hereditable unless there was misconduct or misbehaviour which caused forfei- 
ture. A declaratory decree was therefore passed to the effect that the pujaris who 
were defendants in that suit were holding hereditary office of the pujaris of Shree 
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Balasaheb Sansthan and that they were in the discharge of their duties subject to 
the control of the plaintiff (namely, the Raja) and they were bound to respect 
his authority and rightful orders and that they held their office subject to good 
behaviour. 


Next we come to the year 1953. It seems that there was some trouble in the 
temple and consequently the District Judge visited the place on 30th November, 
1953. At that time it was agreed that a Commissioner with wide terms of reference 
be appointed to investigate the working of the temple vis-a-vis the pujaris, the trustee 
and the general public and he should report how far the present scheme was working, 
‘what were the defects and shortcomings and what new proposals or alterations in 
the agreement of 1872 were necessary in the light of the working till then and the 
changed circumstances. Many of the pujaris-respondents who were present on that 
date were agreeable to this course. Eventually, the Commissioner reported to the 
District Judge and objections were called to that report. The matter was then gone 
into and the District Judge passed an order on 12th April, 1954, by which he revised 
the scheme which had been in force since 1935. 


Thereupon the pujaris went in revision to the High Court and their contention 
was that the District Judge had acted beyond his jurisdiction in revising the scheme 
in so far as it affected them. The High Court went into the question whether the 
District Judge had any power to modify the scheme and came to the conclusion that 
if the matters sought to be introduced by modification of the scheme are covered. by 
section 92 of the Code of Civil Procedure, an application for modification is not the 
appropriate remedy. It further held that unless the power reserved to the Court 
under the scheme is invoked for a purpose analogous to execution of the decree, no 
modification of the scheme was possible under section 92. It therefore held that 
unless the rights of any persons were the subject of lis, the scheme could not be modi- 
fied so as to affect them except by a suit under section g2. Finally, it came to the 
conclusion that as the pujaris were not parties to the suit of 1904 or to the scheme that 
was framed, it-was not possible to modify the scheme so as to affect their rights without 
recourse to section 92. ‘The revision was therefore allowed and the scheme framed 
by the learned District Judge was ordered to be read subject to the order of the High 
Court. 


Thereafter an application was made by the appellant to appeal to this Court, 
‘which was later converted into an application for review of the earlier order. This 
application was rejected. Then the appellant applied to this Court for Special 
Leave and obtained the same ; and that is how the matter has come up before us. 


The main question that arises in this appeal is how far it is open to a Court to 
amend a scheme once framed under section 92 of the Code of Civil Procedure, where 
a power to amend the scheme is reserved in the scheme itself. It is not seriously 
disputed in this case that the power to amend the scheme has been reserved in view 
of the judgment of the Additional Judicial Gommissioners already set out above and 
paragraph 17 of the scheme, dated 16th October, 1935. The High Court has held 
that as the pujaris were not parties to the suit under section g2, the scheme could not 
be amended so as to affect their rights, for even where a power is reserved in the 
scheme to modify it, it could only be invoked for a purpose analogous to execution of 
a decree. It is the correctness of this view which has been challenged before us. 


The leading case in support of the view taken by the High Court is Veeraraghava- 
chariar v. The Advocate-General of Madras and eight others1. It was-held in that case 
that— 


“if in a decree for a scheme framed under section 92, Civil Procedure Code, liberty is given 
to persons to apply to the Court for directions merely to carry out the scheme already settled, such 
reservation of liberty in the decree will be intra vires if the assistance of the Court can be given without 
offending section 92; but, where li is given to apply to the Court for alteration or modification 
of the scheme, such reservation is ultra vires as offending section 92.” 


1. (1928) 53 M.L.J. 792 : ILL.R.51 Mad. gr (F.B.). 
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On the other hand the leading case taking the opposite view is Chandraprasad 
Ramprasad v. Finabharathi Narayan Bharathi and others’. In that case the scheme 
authorised the District Court to remove a trustee and also to alter or amend the 
scheme upon an application of a party interested or on its own initiative after giving 
public notice. An application was made to the District Court for the removal of 
certain trustees and for the modification of the scheme. The District Judge dismissed 
the application on the ground that the proper remedy of the applicant was by a 
separate suit under section 92 of the Code of Civil Procedure. On appeal, however, 
the High Court held that the District Court was competent to grant the reliefs asked 
by virtue of the powers conferred upon it under the rules of the scheme and that no 
separate suit under section 92 of the Code of Civil Procedure was necessary. Further 
it held that the rule which gave power to the Court which sanctioned the scheme to 
alter or modify it was not ultra vires. 


The view taken by the Bombay High Court as to the power to modify the scneme 
by application if such power is reserved in the scheme has been followed by the 
Allahabad High Court in Sri Swami Rangacharya v. Gangaram and others*. The Calcutta 
High Court has also accepted the view that where there is a provision in a scheme 
for its modification it can be modified by an application : (see Umeshananda Dutta Jha 
v. Sir Ravaneswar Prasad Singh and another? ; Manadananda Jha and others v. Tarakananda 
Fha Panda and others 4 ; and Srijib Nyayatirtha and others v. Sreemant Dandy Swami Jagannath 
“Ashram and others. The Patna High Court also in Mahomed Waheb Hussain and others v. 
Syed Abbas Hussain and others® held the same view. In Gangaram Govind Pashankar v. 
Sardar K. R. Vinchurkar and others’, the Bombay High Court has gone further and held 
that the Court had inherent power under section 151 of the Code of Civil Procedure 
to alter a scheme even in the absence of a clause giving “ liberty to apply ” if circum- 
stances have subsequently arisen which make it desirable for it to be altered to meet 
the ends of justice. 


Reference was also made to two decisions of the Privy Council. In Prayaga 
Doss Fee Varu v. Tirumala Anandam Pillai Purisa Sriranga Charylu Varu and another®, the 
Privy Council itself framed a scheme and one of the terms in the scheme was that 
liberty was reserved to persons interested from time to time to apply to the High Gourt 
for any modification of the scheme that may appear to be necessary or convenient. 
Similarly, in Sevak Kirpashanker Daji and others v. Gopal Rao Manohar Tambekar and 
others?, the scheme which was framed by the Privy Council in that case contained 
in clause 20 a direction that the provisions of the scheme might be altered, modified 
or added to by an application to His Majesty’s High Court of Judicature at Bombay. 
Tt is true that in these cases, the Privy Council was not considering whether such a 
clause could be legally inserted in a scheme ; but the fact remains that in these two 
schemes the Privy Council did insert a clause in each authorising its modification by 
an application to the High Court. 


Apart from authorities, however, let us see if there is anything in section 92 of 
the Code of Civil Procedure which militates against providing a clause in a scheme 
framed thereunder for its modification by an application to the Court framing the 
scheme. Section cz permits a suit in the case of any alleged breach of any express. 
or constructive trust created for public purposes of a charitable or religious nature 
or where the direction of the Court is deemed necessary for the administration of any 
such trust to be filed either by the Advocate-General or two or more persons having 
an interest in the trust with the consent in writing of the Advocate-General. Reliefs- 
that can be obtained under that section are— 


“ (a) removing any trustee ; 
(b) appointing a new trustee ; 











I. (1931) I.L.R. 55 Bom. 414. 6. A.LR. 1923 Pat. 420. 

2. oe I.L.R. 58 All. 538. 4, LL.R. (1947) Bom. 466. 

g. (1912) 17 C.W.N. 841. 8. (1907) 17 M.L.J. 236: L.R. 34 LA- 
4. A.I.R. 1924 Cal. 330. 8: LL.R. g0 M. 198 (P.C.). 


5. ALR. 1941 Gal. 618. g. (1913) 24 M.L.J. 199 (P.C.). 
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(c) vesting any property in a trustee ; 
(cc) directing a trustee who has been removed or a person who has ceased to be trustee, 


to deliver possession of any trust property in his possession to the person entitled to the possession of 
such property ; 


(d) directing accounts and inquiries ; 


(¢) declaring what proportion of the trust property or of the interest therein shall be allocated 
to any particular object of the trust ; 


® 
( J) authorizing the whole or any part of the trust property to be let, sold, mortgaged of 
exchanged ; 


(g) settling a scheme ; or 
(4) granting such further or other relief as the nature of the case may require.” 


Further sub-section (2) of section 92 bars a suit claiming the above reliefs unless the 
suit is filed in conformity with section 92 (1). In the present appeal we are concerned 
only with the modification of a scheme ; we are not concerned with appointment 
or removal of trustees or any other matter enumerated in sub-section (1) of section 
g2. Wedo not therefore propose to consider whether it would be open to appoint or 
remove trustees, etc., on the ground of breach of trust without recourse to a suit under 
section 92. We shall confine ourselves only to the question whether in a case where 
there is a provision in the scheme for its modification by an application to the Court, 
it is open to the Court to make modifications therein without the necessity of a suit 
under section 92. So far as the scheme is concerned, section 92 (1) provides for 
settling a scheme and if a suit is brought for this purpose it has to comply with the 
requirements of section 92 (1) ; but where such a suit has been brought and a scheme 
has been settled, we see nothing in section 92 (2) which would make it illegal for the 
Court to provide a clause in the scheme itself for its future modification. All that 
that sub-section provides is that no suit claiming any of the reliefs specified in sub-sec- 
tion (1) shall be instituted in respect ofa trust as is therein referred to except in confor- 
mity with the provisions of that sub-section. This sub-section therefore does not bar 
an application for modification of a scheme in accordance with the provisions thereof, 
provided such a provision can be made in the scheme itself. Under sub-section (1) 
the Court has the power to settle a scheme. That power to our mind appears to be 
comprehensive enough to permit the inclusion of a provision in the scheme itself 
which would make it alterable by the Court if and when found necessary in future to 
do so. A suit under section 92 certainly comes to an end when a decree is passed 
therein, including the settlement of a scheme for the administration of the trust. 
But there is nothing in the fact that the Court can settle a scheme under section 92 (1) 
to prevent it from making the scheme elastic and provide for its modification ìn the 
scheme itself. That does not affect the finality of the decree ; all that it provides 
is that where necessity arises a change may be made in the manner of administration 
by the modification of the scheme. We cannot agree that if the scheme is amended in 
pursuance of such a clause in the scheme it will amount to amending the decree. The 
decree stands as it was, and all that happens is that a part of the decree which pro- 
vides for management under the scheme is being given effect to. It seems to us 
both appropriate and convenient that a scheme should contain a provision for its 
modification, as that would provide a speedier remedy for modification of the manner 
of administration when circumstances arise calling for such modification than through 
the cumbrous procedure of a suit. 


In Veeraraghavachariar’s case1, the Madras High Court was cognizant of the two 
decisions of the Privy Council in which clauses had been inserted in the scheme pro- 
viding for its modification by an application. But the learned Judges were of the 
wiew that the point was never raised much less decided by the Privy Council and 
therefore it could not be said that the Privy Council was of the opinion that such a 
clause would be inira vires. ‘They thought that inserting such a clause in the scheme 


a a a h 
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would imply that the suit would remain pending for ever. It is not necessary to hold 
that a suit under section 92 in which a scheme is framed providing such a clause is 
pending for ever. The scheme deals with the administration of the trust and for the 
purposes of the scheme it would not be wrong or improper to treat a suit under section 
‘92 as analogous to an administration suit. On that view it would in our opinion be 
just and convenient to provide for a clause in the scheme which is framed for the 
Administration of the trust to allow for its modification by an application. We 
therefore accept the view of the Bombay, Calcutta, Allahabad and Patna High 
Courts in this matter and hold that it is open in a suit under section 92 where a scheme 
is to be settled to provide in the scheme for modifying it as and when necessity arises, 
iby inserting a clause to that effect. Such a suit for the settlement of a scheme is 
analogous to an administration suit and so long as the modification in the scheme 1s 
for the purposes of administration, such modification can be made by application 
under the relevant clause of the scheme, without the necessity of a suit under section 
-92 of the Code of Civil Procedure. Such a procedure does not violate any provision 
-of section 92. The view taken by the Ma High Court that insertion of such a 
clause for the modification of the scheme is ultra vires is incorrect. It was therefore 
‘open to the District Judge in the present case to modify the scheme. 


The next question is whether the modification in this case is for the purposes of 
administration alone for then it will be justified and within jurisdiction or whether 
‘by this modification the private rights of the pujaris are in any way affected. It is 
true that the pujaris were not parties to the suit under section 92 but the decision 
in that suit binds the pujaris as worshippers so far as the administration of the temple 
is concerned, even though they were not parties to it, for a suit under section 92 is a 
representative suit and binds not only the parties thereto but all those who are 
interested in the trust. Therefore, the mere fact that the pujaris were no parties to 
the suit will not take away the jurisdiction of the District Judge to modify the scheme, 
if the modification is with respect to the administration of the trust and if it does not 
affect the private rights of the pujaris. According to the High Court, the modifica- 
‘tion in the scheme was only with respect to three paragraphs, namely, paragraphs 
3,4 and 12. Learned counsel for the pujaris has a itted that there is no modifica- 
‘tion in paragraph 4. This is also clear from a comparison of paragraph 4 of the 
1935 scheme with paragraph 4 of the revised scheme, for the two paragraphs are 
-word for word the same. So we are left with the modification in paragraphs 3 and 
12. Paragraph 3 originally provided that “ the managing trustee shall have autho- 
rity to regulate the performance of the pooja according to usage which is not in any 
way E ea to public interest and morals”, and to this part of paragraph 3, the 
revised scheme adds the words ‘ but which encourages the use of vedic yagnik’’. 
‘Learned counsel for the pujaris admits that there can be no objection to this addition, 
for it only brings out what was implicit in the old scheme. Further the following 
addition is ae to paragraph 3 in the revised scheme :— 


“ The rules may provide, inter alia, that the persons actually domg the worship should have the 
requisite knowledge of the mantrik ritual andin case any one hasnot such Powie; the actual 
-worship and ritual may be performed by his substitute having such knowledge and he may not be 
allowed to do the worship himself. These rules will be printed and published locally and shall 


.be enforced by the trustee.” 


Now the old paragraph 3 also provided for framing of rules with the approval of the 
District Judge after hearing the public and the pujaris, for the worship of the deity. 
“The revised paragraph 3 also contains a direction regarding the making of such rules 
-with the approval of the District Judge after hearing the public and the pujaris. It 
thas further been provided that such rules should be printed and published locally 
and should be enforced by the trustee. There can in our opinion be no objection 
-to this addition, for the enforcement of the rules was already implicit in old paragraph 
3 and their printing and publication is only a matter of convenience to all and can in 
-no way affect the private rights of the pujaris. Learned Counsel for the respondents 
-did not object to this addition either. He objects to that part of the addition which 
says that “the persons actually doing the worship should have the requisite know- 
ledge of the mantrik ritual and in case any one has not such knowledge, the actual 
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worship and ritual may be performed by his substitute having such knowledge *”. 

Now this provision merely says what the rules for puja to be approved by the District 
Judge after hearing the public and the pujaris should provide among other things. 

This provision is on the face of it reasonable, for it is unthinkable that a pujari, even 

though he may be a hereditary pujari, should perform puja, when he does not know 

anything about the manirik rituals. Learned counsel for the respondents has no 

objection to this provision either except that he contends that the rule seems to give 
the right to provide a substitute to the managing trustee (nam@y, the appellant). 
As we read the rule, however, we do not think that this is what it means. that 
it says is that where the hereditary pujari does not know the manirtk ritual, the puja. 
may be performed by his substitute. It means that the substitute has to be provided 

by the pujari and not by the managing trustee. The fact that the substitute is- 
pujari’s substitute has implicit in it that it is the pujari who has to provide a substitute 
in his place in case he does not know the ri . Learned counsel for the respon- 
dents concedes that if this is the meaning of the addition in paragraph 3, there can be 
no objection toit. We therefore make it clear that when the addition in paragraph 
3 speaks of a substitute for the pujari who is ignorant of rituals, it is the pujari who has. 
the right to provide the substitute and not the managing trustee. So read, this 

addition does not in any way affect the private rights of the pujaris in the matter of 
puja. Thus the entire addition in paragraph 3 deals with the administration of the 
temple with respect to puja and with the clarification which we have given above 
there is no trespass on the private rights of the pujaris by this addition. Therefore,, 
the revised paragraph 3 was within the jurisdiction of the District Judge and cannot 
be taken exception to on that score. 


Turning now to paragraph 12 we find that there are additions in that paragraph. 
in the revised scheme and we shall deal with each addition seriatim : The first addition 
(t.¢., clause (a)} is that “the Raje Anandrao shall have power to keep such dependants 
like Kirtankars, purantks, etc., for proper performance of the religious rites of the deity 
customarily so performed and to fix their allowances or remunerations, as the case 
may be. ° ‘This addition does not in any way affect the private rights of the pujaris ; 
it deals with persons other than the pujaris who perform other duties beside the puja, 
like kirtan, reading of purans, etc. The managing trustee (namely, the Raja) has been. 
given the power to appoint such persons and to fix their allowances or remunerations.. 
Obviously, such allowances and remunerations will not be paid out of the income 
which is secured to the pujaris under the agreement of 1872 and will have to come 
out of other income of-the temple. If this provision is so read—and this is the only 
way in which it can be read—the learned counsel for the respondents has no objection 
to this provision either. It relates to the administration of the trust and does not, if 
read in the manner indicated above, in any way affect the private rights of the pujaris. 


Then comes clause (b) which is as follows:: 


“ Raje Anandrao, and in his absence, the manager or the agent of Raje Anandrao, will have 
power to grant leave to, or fine, or punish the pujaris for misconduct, as in the case of his office staff 
and other dependants because the responsibility is on the trustee to see that the puja is performed: 
regularly and properly. The dismissal of the pujaris for misconduct or other reasons shall not be made 
without the previous sanction of the District Judge, West Berar.” 


This clause again deals with the administration of the temple. We have already 
referred to the decision in the suit of 1935 between the appellant and the pujaris- 
respondents. In that suit it was made clear that the pujaris in the discharge of 
their duties were subject to the control of Raje Anandrao and were bound to res- 
pect his authority and rightful orders and that they held their office subject to- 
good behaviour. It is this decision inter parties which is being carried out in 
clause (b), which has been added in the revised scheme. The power of control 
which the Raja has over the pujaris in the discharge of their duties implies that he 
is the person to grant them leave or fine or punish them for misconduct, if they do 
not perform their duties regularly and properly. Learned counsel for the res- 
pondents feels however that this power to punish might be misused by the Raja, 
for it is uncontrolled, unlike the power to dismiss which could only be exercised 
with the previous sanction of the District Judge. The clause as it stands there- 
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fore, does not in any way affect the private rights of the pujaris and does not go be- 
yond what was decided in the suit between them and the appellant. It concerns 
the administration of the temple and therefore it was within the jurisdiction of 
the District Judge to insert it in the scheme when revising it. At the same time 
there may be something in the apprehension entertained by the pujaris that the 
power to punish may be abused. We therefore think that in this clause a further 
sentence should be added to the following effect :— 

“In case Raje Anandrao or his manager or agent fines or punishes the pujaris for misconducts- 


the pujaris will have the nght to ee to the District Judge against such orders andthe order of the 
District Judge thereon will be fmal.” 


Then we come to clause (c) which is as follows :— 


“The pujaris will be entitled to their shares in the offerings as per the agreement of 1872 after 
deduction of the expenses for the pooja, etc., as per my detailed remarks in my separate order passed. 
today. The management will work out those instructions for day-to-day working in accordance 
with rules to be included in the puja rules.” 


The main attack of the respondents is on this clause, for, according to them, it 
affects their right to offerings to which they are entitled under the agreement of 
1872. This clause is not self-contained, for it refers to the detailed remarks in 
the separate order of the District Judge passed on that very day and leaves it to 
the management to work out those instructions for day-to-day working in accord- 
ance with rules to be included in the puja rules. Now under the separate order 
of the same date it is provided that offerings up to Rs. 5 to which the pujaris are 
entitled subject to the expenses of dhoop, deep and neivedya according to the agree- 
ment of 1872 should be kept in a separate box which should be opened once every 
week, or fortnight or month or at any stated period as agreed by the pujaris, in 
the presence of some respectable persons of the town and the signatures of the re- 
presentatives of the pujaris and of the trustees or his representative should be taken 
in a separate note-book to show the exact amount found in the box. In case the 
ujaris do not agree to some period the box may be opened once every month. 
t is further said that the expenses of ae deep and newedya should be met from _ 
this money and such expenses should be found out from the pujaris’ account. If 
the pujaris do not disclose their accounts it would be for the Raja to settle the amount 
which is to be spent on dhoop, deep and neivedya and then require the pujaris to spend 
that much amount for the purpose. This amount should be paid to the pujaris 
on their showing what they had spent on dhoop, deep and neivedya ; but if the pujaris 
fail to spend anything, the trustee should see that the expenses are properly incurred 
and debited to the pujaris in their khata and the balance of this khata should be divided 


among the pujaris. 


The respondents are afraid that these directions would mean that the manage- 
ment will take away the money found in the box whenever it is opened and the 
ujaris would thus be at the mercy of the management for meeting the expenses 
of dhoop, deep and neivedya and also for the balance to which they are entitled for their 
upkeep. Up to now this amount of offerings up to Rs. 5 was going direct to the 
pujaris and they were incurring expenses on dhoop, deep and neivedya out of it. ‘The 
appellant contends that under the Madhya Pradesh Public Trusts Act, No. XXX 
of 1951, he has to maintain proper accounts under section 15, to prepare a budget 
under section 18 and to have the accounts audited under section 16. ‘Therefore 
it is necessary that he should show the amount received in offerings up to Rs. 5 
in his budget and should also show how much of it goes to the pujaris for their 
personal use and how much of it is spent on dhoop, deep and newedya. ‘There is no 
doubt that in order that puja in the temple in the shape of dhoop, deep and neivedya 
is performed properly, it is necessary to have check in this income from offerings 
upto Rs. 5 from which this expenditure is incurred, leaving the balance for the 
personal use of the pujaris. Even so it seems to us necessary that the interests of 
the pujaris are also safeguarded and they should not be left entirely at the mercy 
of the appellant, who may take away the entire money found in the box and may 
not pay them for long periods to what they are entitled as the balance. Though 
therefore the District Judge was right in making the arrangement for putting the 
S—31 
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offerings up to Rs. 5 in a separate box so that they may be accounted for, we think 
some more provisions are necessary in order that clause (c) may not affect adversely 
the private rights of the pujaris to the balance of these offerings after incurring the 
‘expenses on dhoop, deep and neivedya. It is also essential that some safeguard should 
be provided for the pujaris so that the amount put in the box is not surreptitiously 
taken away. Though therefore the main provision in clause (c) dealing as it does 
with the administration of the trust is not objectionable, it is necessary that it should 
be made self-contained and should also contain safeguards for he pujaris. We 
therefore direct the District Judge to amend clause (c) of paragraph 12 in order 
to bring into it the provisions contained in his detailed order. We also direct 
that the District Judge should provide for the protection of the interests of the pujaris 
by including the following in clause (e) :— ; 


(1) The box in which these offerings up to Rs. 5-0-o are put should be 
double locked—one lock to be put by the appellant and the other on behalf of the 
pujaris. 

(2) It should be opened in the presence of a representative of the manage- 
ment and a representative of the pujaris who shall be chosen by the pujaris in such 
manner as they think fit and two respectable persons of the town. 


(3) The box may be opened once in a month or oftener as desired by the 
pujaris but not more than once in a week, 


(4) The amount found in the box may be noted by the management; the 
whole of it should be handed over to the chosen representative of the pujaris on 
behalf of all the pujaris in case the expenditure for dhoop, deep and neivedya for the 
period prior to the opening has been met by the pujaris. In case however such 
expenditure has been met by the management, the balance after deducting such 
expenses, shall be immediately paid to the chosen representative of the pujaris on 
behalf of them all. 


The last provision has been made to make it clear that the management will 
mot take away the money but immediately give it to the representative of the pujaris 
dor distribution among them. The provisions of the Public Trusts Act will be satis- 
fied in that the management will be in a position to know how much has gone to 
the pujaris including the amount spent on dhoop, deep and netvedya. This provision 
will also take away any objection about there being interference with the private 
rights of the pujaris under the agreement of 1872. 


We therefore allow the appeal, set aside the order of the High Court and 
restore the revised scheme subject to the modifications suggested by.us above. The 
District Judge will see that these modifications are embodied in the revised scheme. 
In the circumstances of the case we order parties to bear their own costs. 


K.L.B. Appeal allowed. 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
P. B. GAJENDRAGADKAR AND K. N. WancHoo, JJ. 
Œ. V. Balakrishnan .. Appellant* 
0. 
Mahalakshmi Ammal and another .. Respondents, 


Succession Act (XXXIX of 1925), section 89 —-Will—Artificial rule of construction evolved wn England to 
«avoid uncertainty—If applicable in India. 


Where ıt is not possible to say on the construction of a will that the testator himself indicated the 
‘selection or appointed a thud person to make the selection but still intended to make a gift which 
-could be made certain by selection made by the legatee, the English rule of benevolent construction 
sthat in such cases the testator intended the legatee to select should be applied in India also and the 
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decision in Narayanaswami Gramani v. Periathambi Gramani, (1895) I.L.R. 18 Mad. 460, is cortect. The 
fact that there are ways of partition available to agriculturists in India would make no difference to the 
application of the rule, for, there are ways of partition available to parties in England also. The 
application of this rule would avoid unnecessary litigation also, for once it is known that in such cases 
the selection is with the legatee, the difficulty arising out of such wills could be eagily resolved without 
recourse to Courts. For this reason also, this English rule of benevolent construction of wills of this 
description should be applied to India also. 


Itis only when the uncertainty is so great that there is no way of resolving it and finding out the 
intention of the testator that section 89 of the Succession Act comes into play. But where the un- 
certainty is of a less dtgree and the intention of the testator to gift certain property is clear, though 
there may be some difficulty because there is more property of that kind actually bequeathed 
the benevolent rule of construction should be applied to carry out the intention of the testator which 
ds otherwise clear. In sucha case the legatee must be given the right to select the property. 


Appeal from the Judgment and Decree, dated the 13th April, 1955, of the 
Madras High Court in A.S. No. 673 of 1g50f. 


M. C. Setaload, Attorney-General for India (M. S. K. Sastri and S. Gopalaratnam, 
Advocates and S$. Narasimhan, Advocate for T. K. Sundararaman, Advocate, 
with him), for Appellant. 


A. V. Viswanatha Sastri, Senior Advocate (R. Gopalakrishnan, Advocate with him), 
for Respondents. 


The Judgment of the Court was delivered by 


Wanchoo, 7.—This is an appeal on a certificate granted by the Madras High 
Court. The facts lie in a narrow compass and may be briefly stated. One 
Viswanatha Iyer, who died in 1927 had a number of properties. He had no male 
issue but left two daughters surviving him who were minors at the time of his death. 
He had a brother Seetharama Iyer who died in 1934. The appellant is the third 
son of Seetharama. He was treated as a foster son (abhimanputra) by Viswanatha 
and was also minor at the time of his death. Viswanatha made a will on 4th October, 
1927. By this will he appointed his brother Seetharama as guardian of his minor 
daughters as well as of his foster son. He left the management of his properties to 
his brother and provided that as soon as his minor daughters attained majority 
Seetharama should give to them per head one veli of nanja land and one veli of punja 
land in Vattam No. 149 in Village Nagampadi and further provided that the said 
Seetharama should deliver possession of the remaining properties to Balakrishnan 
immediately after he attained majority. It was also provided in the will that Seetha- 
rama should pay to the minor daughters the income from the properties devised to 
them after the death of the testator. 


It appears that after the death of the testator, Seetharama remained in possession 
of the entire properties and thereafter on his death Balakrishnan came to be in posses- 
sionofthem. It appears that after the two daughters were married and became 
major, Balakrishnan paid them certain monies as due to them out of the income of the 
properties in May, 1942. Thereafter he used to pay 224 kalams of paddy and 
Rs. 175 in cash towards their properties after deducting the ktst each year. In 1949 
the two daughters claimed possession of their lands and their claim was that they 
were entitled in law having regard to the provisions of the will to select their respective 
one veli of nanja land and one veli of punja land from out of the land in Vattam 149. 
‘The appellant did not accept this right of selection and contended that the daughters 
-were entitled to their lands taking into account lands of good and bad quality. 
Consequently, the daughters filed this suit in July, 1949, and claimed in Schedules C 
and D of the plaint certain properties out of Vattam 149 on the ground of selection 
made by them. The suit was resisted by the appellant who was prepared for a 
partition of land according to quality but was not prepared to accept the right of 
selection claimed by the daughters. It was further contended on his behalf that 
in any case on the construction of the will it was for Sectharama to give such land 
as he chose to the daughters and not for the daughtcrs to make the selection. 
‘The trial Court upheld the contention of the daughters and decreed the suit. 
“There was then an appeal to the High Court which was dismissed. The appellant 
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then applied for leave to appeal and was granted a certificate ; and that is how the 
matter has come up before us. 


Two questions arise for decision in the present appeal. The first is whether the 
legatees have a right to make a selection in a case of this kind. The second is whether 
on a construction of the will the right of selection was in Seetharama or in the legatees . 
The High Court has held that the English rule of benevolent construction that a 
legatee has a right to choose in such circumstances applies in India also and has 
further held that on the construction of the will in this case the r&ht to choose was 
in the legatees and not in Seetharama. 


The learned Attorney-General on behalf of the appellant contends that the 
English rule of construction which gives the right of selection to a devisee was evolved. 
to avoid uncertainty and make the subject of gift reducible to certainty He also 
refers to section 89 of the Indian Succession Act, No. XXXIX of 1925, which lays. 
down that “a will or bequest not expressive of any definite intention is void for 
uncertainty’? and urges that in view of this specific provision in the Succession Act. 
it was not necessary to import the artificial rule of construction evolved in England 
to avoid uncertainty. Now the provision of section 8g applies only to those cases. 
where a will is so indefinite that it is not possible to give any definite intention to it at 
all. The Illustration to that section shows that it applies only where it is impossible 
to ascertain the intention of the testator from the words used in the will. For example, 
where the will uses the words “ I bequeath money, wheat, oil or the like, without 
saying how much ”, it is obviously impossible to ascertain the intention of the testa- 
tor as to the quantity bequeathed and therefore such a will would be void for un- 
certainty. But there may be wills which use words which are not so uncertain that 
a definite intention cannot be ascribed to the testator under those words. It is to 
meet such cases that the English rule of selection by legatees was evolved. There are 
three possibilities which may arise in cases where a will is not so uncertain as not to 
be capable of ascribing a definite intention to the testator. In the first case the 
testator himself may indicate what he intends to bequeath and that indication is 
sufficient to identify the property bequeathed. In such cases there is no difficulty, 
for the testator has himself made the selection and the selection must be given effect 
to. ‘The second case may be where the testator himself does not make a selection 
but nominates a third person who may select the object of his bounty meant for the 
legatee. In such a case also there can be no difficulty and the person so nominated 
will make the selection. ‘The third case is where the testator has not indicated the 
selection himself and has not nominated a third person to make the selection ; but 
still the gift is not so uncertain as to be void. It is in such cases that English Courts 
have evolved the benevolent rule that the testator intended to give the selection to 
the legatee and once the selection 1s made by the legatee the will takes effect. This. 
case has been exemplified in Jarman on Wills, 8th Edition, Vol. I, p. 477. The first 
example is where a man devised two acres out of four acres that lay together and it 
was held that this was a good devise and the devisee would elect. In another case 
where a testator devised a messuage and ten acres of land surrounding it, part of 
a larger number of acres, the choice of such ten acres was held to be in the devisee 
(see Hobson v. Blackburn). ‘The principle in these cases was evolved in Peck v. 
Halsey? In that case the testatrix had bequeathed some of her best linen to her 

dchildren. It was held that the legacy was void for uncertainty and the 
Master of the Rolls said that— 


‘if it were such or so much of my best linen as they should choose, or as my executors should 
choose for them, this would be good, and by the choice of the legatees or executors is reducible to a 
certainty.” 

In Tapley v. Eagleton®, the testator devised “ two houses in King Street ” to the 
legatee. He however had three houses in King Street and the question arose whether 
the devise was bad for uncertainty. Jessel, M. R., held that the words meant “ two: 
of my houses in King Street ” and that two of the houses out of three passed to the 
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legatee who was entitled to elect which two he would take. Reliance in this case 
was placed on an earlier case Duckmanton v. Duckmantont!. There the testator had 
two closes of land in Ridgway Field. He devised one to one son and another to 
another son without indicating which was to go to which son. It was held that the 
devise was good and the case was one for election, the first devisee having the first 
choice. The same view was taken in Knapton v. Hindle®, which was a more diffieult 
.case inasmuch as the devise was of one house each to the nephews and nieces of the 
testatrix without mames being mentioned. The Court however held following the 
analogy of Roman law that under the will there was a choice to the nephews and 


nieces and that in case of disagreement among them, the choice was to be determined 
iby lots. 


It is urged that this is an artificial rule of construction and there is no reason to 
apply it to India. The rule was evolved by English Courts in order that where the 
testator’s intention to make a gift was clear and there was only some uncertainty 
(but not such complete uncertainty as could not be resolved at all) that may be 
avoided by giving a choice to the legatee. ‘The rule seems to be a common sense 
rule to give effect to the intentions of a testator which clearly show that he intended 
to bequeath something which could be made definite by choice. We do not see 
-why such a rule of common sense to give effect to wills which are not quite uncertain 
and which can be made certain should be called an artificial rule. We also do not 
see why in appropriate cases this rule of common sense should not be extended to 
India. We have already said that it is only when the uncertainty is so great that 
there is no way of resolving it and finding out the intention of the testator that section 
89 comes into play. But where the uncertainty is of less degree and the intention 
„of the testator to gift certain property is clear, though there may be some difficulty 
‘because there is more property of that kind than actually bequeathed, the benevolent 


rule should be applied to carry out the intention of the testator which is otherwise 
clear. 


The matter has come up for consideration in two cases in the Madras High 
Court. In the first case, Narayanaswami Gramani v. Pertathambi Gramant*, the testator 
owned land measuring one kani and three quarters. He made a will by which he 
‘devised one kani thereof to the plaintiff in that suit. The plaintiff filed suit to 
recover one kani selected by him out of the land in question ; and the point to be 
‘decided was whether the plaintiff was entitled to select and thus make the bequest 
which the testator wanted to give him certain. It was not urged in that case that 
the gift was altogether void for uncertainty, for the intention of the testator to give 
-one kani out of one kani and three quarters of land was clear and certain and difficulty 
‘only was as to which part of one kani and three quarters should go to the legatee. 
The High Court held in that case as follows :— 


“ In a case like the present the devisee has clearly the right to choose. It has Leen Icng settled 
‘that ‘if a man devises two acres out of four acres that lie together, this is a good devise and the devisee 
shall select. (Jarman on Wills, 5th Edition, page 331)’.” 


The matter came up again in Srinivasa Atyangar v. Kolandavelu Mudaliar*. In 
‘that case the will gave to the legatee “ six acres of good irrigated nanja lands in the 
village of Pudur ”. The testator had 19.40 acres of land answering to the descrip- 
tion. The legatee died without having made the selection. His heir brought a suit 
-and wanted to select. It was held that the bequest was not void for uncertainty 
and that the heir would be entitled to six acres on partition but was not entitled to 
‘selection. Wallis, C.J., remarked that— 


“in England such a bequest would have been held void for uncertainty but for the benevolent 
«ule of construction that the testator is intended to have left the choice to the legatee. ” 


He also pointed out that the accepted view in England was that the will could not be 
read as intending that heirs of a legatee should be allowed to make the election in the 
event of the legatee dying without having made it. He therefore distinguished the 
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earlier case of Narayanasami Gramanit, on that ground and then went on to remark 
about the English rules as follows :— 


“ These are, however, somewhat artificial rules to apply to the will of a Hindu agriculturist who 
was no doubt familiar with the ordinary process of partitioning lands by the Court in a partition suit 
and I think it much more likely that bis intention was that in the absence of agreement the lands in 
quan should be partitioned by the Court than that the legatee should be left to make a selection for 
himself. ” 


As pointed out by the High Court in the present case these obsetvations of Wallis, 
C.J., were unnecessary in the case before him, as he was dealing with a case where 
the legatee had died without making the selection. We think that the further 
English rule that the legatee’s heir cannot make the selection is also based on com- 
mon sense, for the testator never had the legatee’s heirs in his mind when he made 
the bequest ; his intention could only be in a case where selection was necessary 
that the legatee should make the selection. It seems to us therefore that where 
it is not possible to say on the construction of a will that the testator himself in- 
dicated the selection or appointed a third person to make the selection but still 
intended to make a gift which could be made certain by selection made by the legatee, 
the English rule of construction that in such cases the testator intended the legatee 
to select should be applied in India also and the decision in Narayanasami Gramani’s 
case} is correct. ‘The fact that there are ways of partition available to agriculturists. 
in India would make no difference to the application of the rule, for we take it 
that there are ways of partition available to parties in England also. The applica- 
tion of this rule would avoid unnecessary litigation also, for once it is known that 
in such cases the selection is with the legatee the difficulty arising out of such will, 
could be easily resolved without recourse to Courts. For this reason also we think 
that this rule of benevolent construction of wills of this description should be applied: 


to India also. 


In this connection we may refer to two other cases to which the learned Attorney- 
General drew our attention. ‘The first is Asten v. Asten*. That was a case where 
the gift failed for uncertainty. The testator had made bequests to his several sons 
of certain houses. In each case the house was described as “ all that newly built 
house, being No ..., Sudeley Place, Cotsfield Road”. There were four newly built 
houses in Sudeley Place belonging to the testator and the description of all the houses 
was the same. In those circumstances it was held that the will was void for 
uncertainty, for there was no way by which the will could be made certain. The 
intention of the testator was clearly to select the house himself to be given to each 
son and therefore there could be no question of the legatees making the selectiom 
in the order in which they were named in the will. This case does not in any way 
detract from the benevolent rule of construction evolved in English law. Romer J. 
himself pointed out that he was prepared to hold that where a testator gave one 
of similar properties to each of several legatees without saying anything more, he. 
intended prima facie to give the right of selection to the legatees according to the 
priority of the bequests. But he pointed out that: 

“ itis, of course, essential that the will should not shew that the testator was bequeathing any 

icular one of the properties to the legatee who desires to select, for the selection by the testator is. 
incompatible with the view that he intended the legatee to select.” 

That was a case where on the construction of the will it was held that the testator 

himselfintended to select but the selection failed because of the uncertainty in the will. 


The second case is Bishop v. Holt®. In that case the testatrix by her will gave 
her 140 shares in'the Crown Brewery Company to the legatee for her life with 
remainder in trust for her children. She held 40 fully paid-up shares and 240, 
partly paid-up shares in the Brewery. A question arose as to from where these 
140 shares were to come. It was held that they were to come out of the 240 partly 
paid-up shares on the ground that the testatrix’s intention was clear, for she only 
held 40 fully paid-up shares and it could not have been intended that 140 shares 
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should have come partly from the fully paid-up shares and partly from partly paid— 
up shares. The decision in that case was that the testatrix’s own selection could: 
be spelt out of the will and once that was so no question of any selection by the legatee 
arose. This case therefore does not in any way weaken the rule of benevolenti 
construction by which the legatee is entitled in certam circumstances to make a 
selection. ‘These two cases therefore have no application to the facts of the present_ 
case and do not detract from the rule of benevolent construction in cases where 
the testator has mot made or intended to make the selection himself: or has -not 
nominated a third person to make the selection. 


This brings us to the second point, namely, whether the testator on the cons-- 
truction of this will intended his daughters to select. The main argument on behalf 
of the appellant in this connection is that on a fair and reasonable construction 
of the will the testator intended his brother Seetharama to select for the daughters. 
and that as his brother had died without making the selection, the lands devised. 
to the daughters must now be partitioned in the ordinary course. It 1s not disputed 
that if the intention of the testator was not to give the selection to his brother, the- 
case would clearly be of the third kind indicated by us above and the daughters. 
would have the right to select. We have already pointed out that by this will 
the testator appointed Seetharama as the guardian of his minor daughters as well 
as of his foster son, namely, the appellant. Then he said as follows :— 


“© He (Seetharama) shall as soon as the minors attain majority give to the female children per head- 
immediately they attain majority one veliof nanja land one veli of punja land in the said Vattam.. 
No. 149 out of the aforesaid properties and he shall deliver possession of the remaining properties to 
my son immediately after he attains majority.” 


The ent is that these words show that it was Seetharama who was to» 
make the selection and give the devised land to the two daughters and stress is laid 
on the words “ he shall give to the female children.” ‘These words are contrasted. 
with the words “ he shall deliver possession of the remaining properties to my son.’” 
Now it is clear that there are no express words in the will which show that Seetha- 
rama shall select the land to be handed over to the two daughters. Can it be said’ 
merely because in one case the words used are ‘he shall give to the fémale children ”’ 
and in the other case the words are “ he shall deliver possession to my son” that. 
by the use of the former words the testator was giving the right of selection to Seetha- 
rama? As we read the will it seems to us that though the words are different in 
the case of daughters as compared to the words used in the case of the foster son,, 
the meaning of the testator is the same, namely, that Seetharama who was the 
guardian of the three children will be in possession so long as- the three children: 
were minor and shall deliver possession of the properties to the children as and when 
they became major. We do not think that the testator meant something different 
in the case of the daughters because he used the words “ he shall give to the female: 
children ” in contrast with the words ‘‘ he shall deliver possession...... ” used in. 
the case of the appellant. In the context the words in our opinion mean the same.. 
Therefore the direction of the testator was that as soon as the children attain majority 
the guardian will deliver possession to them of the respective lands bequeathed to. 
them. We cannot therefore read this sentence in the will to mean that the testator 
was giving the right of selection to Seetharama in the case of the property which 
he was bequeathing to his daughters ; nor is there anything in the words of the 
will which would lead to the inference that the testator intended that the daughters. 
would get their lands after taking into account the good and bad qualifty of the land. 
If that were the intention of the testator he should have given them a share in the 
Vattam (No. 149) and nota specific area of land of both nanja and’ punja lands. 
Or he could have made this position clear, even if he wanted to indicate-the extent 
of land, by using words which would indicate that good and bad quality land would’ 
be taken into account in computing the area to be given to the daughters. There- 
are no words in the will from which it can be inferred that Seetharama was nomi- 
nated by the testator to make the selection ; nor are there any words from which: 
it can be inferred that the testator intended that the daughters should get the area 
of land devised to them taking into account the good and bad quality. The case, 
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therefore, squarely comes in the third class of cases mentioned above by us, ie., 
the testator had indicated with sufficient clarity what he wanted his daughters to get. 
“The difficulty has arisen because Vattam No. 149 has 21.38 acres of nanja land and 
16.99 acres of punja land while each daughter is given 6.66 acres each of nanja 
and punja lands. The gift cannot be said to be void for uncertainty within the 
meaning of section 89, for it can be made cértain by the selection of the daughters, 
` and is not so uncertain that it is impossible to make it certain. The Vattam is 
- indicated from which the land is to come, the area of nanja and punja lands to be 
taken by each daughter is fixed. But the area of two kinds of land in the Vattam 
is more than that given to the daughters ; it must in the circumstances be held 
that the testator intended that each daughter will select the land devised out of 
the Vattam. In this view of the matter, there is no force in this appeal and it is 
thereby dismissed with costs. 


K.L.B. — Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—P. B. GAJENDRAGADKAR, A. K. SARKAR, K. N. Wananoo, K. C. 
‘Das Gurra AND N. RAJAGOPALA AYYANGAR, JJ. 


'Tirumalachetti Rajaram .» Appellant* 
D. 
‘Tirumalachetti Radhakrishnayya Chetty and others .. Respondents. 


Constitution of India (1950), Article 193 (1)— Whether the late decree which makes a variation in the 
decision of ths trial Court under appeal in favour of a party who i ss Aaa an appeal against the said appellate 
. decres can be said to affirm the decision of the trial Court or not under 133 (1). 

(1) Article 133 (1) the Constitution of India (1950) deals with the Constitutional right of the 
litigant to make an sppeal to the Supreme Court. 
(2) The clause “ appealed from ” occurring in Article 133 (1) (c) is a descriptive clause and 
not a clause of limitation. 
3) It is inappropriate to invoke the doctrine of “ stare decisis”? in a case where High Courts 
“have differed and the matter has been brought to the Supreme Court for resolving the said difference of 
. opinion. 
(4) In construing the provisions of Article 133 (1) (a) the appellate decree must be considered 
.as a whole in relation to the decree of the trial Court similarly considered as a whole, and when a 
variation is made by the appellate Court, other than a variation in regard to the order as to coste, itis 
not a case of affirmance ; and the extent of the difference does not matter so much as the fact that 
there is a difference in the result. 


(5) The principle of affirmance on which the provision rests postulates either affirmance or 
variation by the appellate Court as an act of adjudication and that necessarily means a decision of the 
appeal Court on the merits. Ifthe appeal Court makes a variation in the decision of the trial Court 
either because a concession has been made in that behalf or the variation has been obtained by parties 
“by consent or a part of the subject-matter covered by the decree has been withdrawn, such variations 
‘cannot affect the character of the appellate decree. 

Appeal by Special Leave from the Judgment and Decree, dated gth January, 
1958, of the Andhra Pradesh High Court in Appeal No. 211 of 1949. 

K.R. Chaudhury, Advocate, for Appellant. 

T.V.R. Tatachari, Advocate, for Respondents Nos. 2, 3 and 24 to, 27. 


T. Thiagarajan and P. Rama Reddy, Advocates, for Respondents Nos. 4 to 7 and 17. 

The Judgment of the Court was delivered by 

Gajendragadkar, 7.—I\f the appellate decree passed by the High Court makes 
a variation in the decision of the trial Court under appeal in favour of a party 
-who intends to prefer an appeal against the said appellate decree, can the said 
-decree be said to affirm the decision of the trial Court or not under Article 133 (1) 
of the Constitution? ‘That is the short question which arises for our decision 
jin the present appeal. 
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The appellant Tirumalachetti Rajaram filed a suit in forma pauperts in the 
‘Court of the Subbrdinate Judge, Chittoor, for his half share in the properties which 
once belonged to the joint family consisting of himself and his father and to this 
suit he impleaded his father and several alienees from him. His case was that 
the alienations effected by his father as well as the sales held in execution proceed- 
ings against his father were not binding on him and so his share in the properties 
covered by the said alienations was not affected by them. It is on this basis that — 
he claimed his haJf share in all the said properties. The trial Court rejected, his 
contention that the alienations did not bind him, upheld all the alienations and 
so dismissed his suit. On appeal the High Court of Madras reversed the trial 
Court’s decree in respect of alienations which covered items 2, 10 and 14 in Schedule 
A as well as item 5 in Schedule B. It held that the alienations in respect of these 
items did not bind the appellant’s share and so a preliminary decree for partition 
was passed in his favour in respect of the said items. The rest of the decree passed 
by the trial Court was confirmed. The appellant then applied to the High Court 
for a certificate under Article 133 (1) of the Constitution. This application was 
rejected on the, ground that the decree sought to be appealed from was one of affirm- 
ance and there was no substantial question of law raised by the proposed appeal. 
In coming to this conclusion the High Court followed an earlier Full Bench decision 
in Chittam Subba Rao v. Vela Mankanni Chelamayyat. ‘The appellant then applied 
for and obtained Special Leave from this Court, and on his behalf it is urged that the 
view taken by the Madras High Court in the case of Chittam Subba Rao4, proceeds 
on a misconstruction of the relevant clause in Article 133 (1). That is how the short 
question which falls to be considered in the present appeal relates to the construc- 
tion of the said relevant clause in Article 133 (1). It is common ground that the 
test of valuation prescribed by Article 133 6 (a) is satisfied in this case. 

Article 133 (1) which corresponds to section 110 of the Code of Civil Procedure 
reads thus : : 


ns 193 (1). An appeal shall lie to the Supreme Court from any judgment, decree or final order 
m.a civil proceeding of a High Court in the territory of India ifthe High Court certifires— 

a) that the amount or value of the subject-matter of tbe dispute in the Court of First Instance 
and stillin dispute on a was and is not less than twenty thousand rupees or such other sum as 
may be specified in that by Parliament by, law sor 

(b) that the judgment, decree or final order involves directly or indirectly some claim or ques- 
tion respecting property of the like amount or value ; or 
(c) that the case is a fit one for appeal to the Supreme Court ; 


and, where the judgment, decree or final order appealed from affirms the decision of the Court 
immediately below in any case other than a case referred to in sub-clause (c), if the High Court 
further certifies that the appeal involves some substantial question of law.” 
In the present case we are concerned with the clause “ where the judgment, decree 
or final order appealed from affirms the decision of the Court immediately below 
dn any case other than a case referred to in sub-clause (c)”. It is common ground 
that if the appellate decree of the High Court makes a variation in the decision 
of the trial Court against the intending appellant the appellate decree is not a decree 
of affirmance but variation, and this position is not affected even if the variation 
in question is to a very small extent and may be of very minor significance. The 
decisions of the High Courts, however, show a sharp conflict in regard to the ques- 
tion as to the character of the appellate decree where it makes a variation in favour 
of the intending appellant. Broadly stated the majority of the High Courts have 
taken the view that an appellate decree which makes a variation in favour of the 
intending appellant is a decree of affirmance and it is only the Punjab High Court 
‘and the majority decision of the Patna High Court which have taken a contrary 
view. The decisions of different High Courts bearing on this point show that 
the learned Judges did not always try so much to construe the terms of the relevant 
constitutional provision as to reconcile their earlier decisions which disclosed 
different approach and a tendency to reach different conclusions. Indeed, on 
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occasions some judgments have expressed the hope that the sharp conflict of judicial 
opinion resulting from the difference in approach adopted in dealing with the pro- 
blem can be effectively resolved only when this Court considers the matters and makes. 
its authoritative pronouncement. Thus it would be clear that though this important 
question lies within a narrow compass it is not free from difficulty. 


In dealing with this question we think the best course to adopt would be 
to consider the problem of construction without reference to the previous decisions 
onthe point, and in construing the relevant clause it is obviously ‘hecessary to: bear 
in mind that the clause under discussion deals with the constitutional right of the 
litigant to make an appeal to this Court ; and so it would be inappropriate to- adopt 
a technical or pedantic approach in interpreting the material words used in the 
relevant clause. Reading the clause as a whole and giving the material words 
their plain grammatical meaning it seems prima facie to show that the test of affirm- 
ance prescribed by the clause can best be satisfied if we take the appellate decree 
in its entirety and enquire whether the said decree affirms the decision of the trial 
Court considered in its entirety. It is a matter of comparing the appellate decree 
with the decision of the trial Court under appeal. If the appellate decree affirms 
the decree of the trial Court it is a decree of affirmance; if there is a variation 
made by the appellate decree in the decision of the trial Court the appellate 
decree is not a decree of affirmance and this position would. not be affected 
whether the variation is made in favour of the intending appellant or against 
him and whether the variation made is minor or major. 


It is, however, urged that the words “ judgment, decree or final order appealed 
from ”? denote that part of the judgment, decree or final order in appeal which is 
intended to be challenged in the proposed appeal to this Court. In other words, 
the word “ decree ”, it is suggested, refers to the part of the decree under appeal. 
On this construction a decree has to be split up into different parts and the words 
“ appealed from ” have to be treated as words of limitation. The argumnt in a 
slightly different form has also been pressed before us. It is suggested that in cases 
where different causes of action and different claims and reliefs have been com- 
bined different decrees are in fact passed though in form there may be one paper 
on which one decree is drawn ; and so it is argued that the decree appealed from 
must mean the decree under appeal dealing with the subject-matter or matter 
in dispute proposed to be brought to this Court by the intending appellant. For 
one thing this argument may not be available where there is only one cause of action, 
and it is quite clear that the word “ decree ” must have one meaning applicable 
to all cases. Besides, in our opinion, this construction on which the argument is 
based is far too technical and artificial and cannot be regarded: as reasonable. Nor- 
mally, in each suit there is one decree, and so it would be inconsistent with the scheme 
of the Code to divide the decree into several parts by reference to its relation to. 
different claims or subject-matters or to treat one single decree as consisting in 
fact of several decrees. The normal, natural and reasonable construction to place 
on the first part of the relevant clause is to hold that it refers not merely to that 
‘part of the decree which is sought to be challenged in the appeal but the entire 
decree from which the appeal arises or the decree giving rise to the appeal. On 
this construction the clause “ appealed from” is not a clause of limitation. It 
is merely a descriptive clause and it describes the decree as one from which the appeal! 
arises. If that be so, in determining the character of the decree it would be necessary 
to take the decree as a whole and enquire whether it is a decree‘of affirmance or not. 


In support of the argument that there can be more decrees{than one in a suit 
which combines different causes of action and different claims{made against differ- 
rent defendants in respect of different subject-matters Mr. Tatachari, for the res- 
pondent, has relied on the decision of the Calcutta High Court in Dhirendra Nath. 
Sarkar and others v Nischintapore Company!. In that case the Court was dealing 
with a decree which was made in favour of the plaintiffs for the recovery of arrears 
of rent in respect of three tenancies held by three different tenants andthe question. 
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raised was one of limitation under Article 182, clause (5) of the Limitation Act 
(IX of 1908). The Court held that although the decree was passed in one suit 
and was set out on one sheet of paper the position was precisely the same as if the 
plaintiffs had brought three disintict suits against the defendants and had obtained 
three different decrees. It appears that the decree-holder’s claim for execution 
was in time in respect of one of the tenants but not in respect of the two others ; 
but he urged that since the decree was one it was not open to the two other tenants 
to plead limitatien by splitting up the decree into three different decrees and by 
seeking to invoke the provisions of Article 182, clause (5) severally as against each 
one of the said decrees. This argument was rejected and it was held that under 
Explanation I to Article 182 the decree-holder’s application for execution was 
barred by limitation in respect of the said two tenancies. It would thus be clear 
that the discussion about the character of the decree and the conclusion that though 
in form there was one decree in fact and law the decrees were three are based on 
the provisions of Explanation I and so must be confined to the said Explanation. 
Explanation I provides that where the decree or order has been passed severally 
in favour of more persons than one distinguishing portions of the subject-matter 
as payable or deliverable to each, the sh pace mentioned in clause (5) of Article 
182 shall take effect in favour only of such of the said persons or their representatives 
as it may be.made by. But where the decree or order has been passed jointly in 
favour of more persons than one, such application, if made by any one or more of 
them, or by his or their representative, shall take effect in favour of them all. ‘The 
facts in the case of Dhirendhra Nath Sarkar+, were converse of the case contemplated 
by the first part of Explanation I and so the principle laid down by the said part 
of Explanation I was applied and it was held that in respect of the two tenancies 
the decree-holder’s application for execution was barred by Article 182, clause 
(5). It would be idle to contend that considerations which are relevant and mate- 
rial under Explanation are of such a general application as to support the plea 
that in a suit where different causes of action are included and different reliefs are 
claimed against different individuals several decrees are passed and not one. There 
are cases in which more than one decree can be and are passed under the Code of 
Civil Procedure, for instance cases where preliminary decrees are passed, but the 
normal rule is one decree is passed in one suit and so we are not prepared to accede 
to the argument that the first part of the relevant clause of Article 133 (1) should 
be read on the basis that every decree passed in a suit should be held to be a compo- 
site decree made up of several decrees in respect of several claims or reliefs and 
that the decree appealed from is only that particular decree which is proposed 
to be brought in appeal to this Court. 


The next question to consider is: what is the denotation of the word “ deci- 
sion ” used in the said clause. The argument for the respondent is that the word 
« decision ” does not mean the whole of the decision but the decision on that part 
of the controversy between the parties which is brought to this Court in appeal. 
In support of the argument that the decision does not mean the entire decision 
of the trial Court reliance is placed on the provisions of Order 20, rules 4 and 5. 
Rule 4 of Order 20 deals with the judgments of Small Cause Courts and judg- 
ments of other Courts, and it provides that the judgments falling under the first 
clause need not contain more than the points for determination and the decision 
thereon, whereas the judgments falling under the latter class should contain a 
concise statement of the case, the points for determination, the decision thereon 
and the reasons for such decision. There is no doubt that the decision in the con- 
text means the decision on the points for determination. ‘That of course is the 
meaning of the word “ decision ”, but whether or not the word “ decision ” means 
the decision on one point or the decision of the whole suit comprising of all the points 
in dispute between the parties must inevitably depend ee the context, and the 
context is plainly inconsistent with the argument that the decision should mean 
the decision on a specific point. If the word “decree” in the first part of the 
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relevant clause means not a part of the decree but the whole of the decree then it 
would be reasonable to hold that the word ‘‘ decision ” must likewise mean the 
entire decision of the trial Court and not a part of it. 


Then it is urged that Order 41, rule 33 seems to contemplate that there can be 
an appeal against a part only of the decree and so the word “ decree ” in the first 
part of the relevant clause may well mean a part of the decree under appeal. It 
is true that under the interpretation clause in section 2 the word ‘‘ decree ” means, 
inter “alia, the formal Se of an adjudication which conclusively determines 
the rights of parties with regard to all or any of the matters in controversy in suit, 
and it is also true that a party aggrieved by a decree may appeal only against a 
part of it and is not bound to file an appeal against the whole of the decree ; but 
we do notsee how this can assist the respondent in contending that the word “‘ decree” 
must mean a part of the decree when the context clearly speaks to the contrary. 
“Therefore, we are inclined to hold that both ‘“‘ the decree” and ‘“ the decision’? 
referred to in the clause mean the decree and the decision respectively taken as a 
‘whole and not in apart. 


The question as to the meaning of the word “ decision ” in the eee 
rovision of the Code of 1882 (section 596) was considered by the Privy Counci 
in Rajah Tasadduq Rasul Khan and another v. Manik Chand!. The question which 
arose for the decision of the Privy Council was whether the appellate decree in 
that case was one of affirmance or not. The appellate decree had confirmed the 
trial Court’s decision though on different groans and so it was urged that the 
appellate decree was not one of affrmance. In rejecting this argument the Privy 
‘Council stated that 
‘¢ the natural, obvious and prima facie meaning of the word “‘ decision ” is decision of the 
suit by the Court, and that that meaning should be given to it in the section ” (section 596). 
The Privy Council examined the definition of the word “judgment” in 
the Code of 1882 and came to the conclusion that the word “ decision ” 
meant the decision of the suit by the trial Court and not the grounds stated 
in support of the said decision ; in the result it was held that the appellate 
decree which confirmed the decision of the trial Court though on different 
grounds was in law a decree of affirmance. It would thus be seen that this 
decision undoubtedly supports the conclusion that the word ‘“ decision ” in Article 
133 (1) should mean not a part of the decision or the grounds given for it but the 
. decision of the suit as a whole ; and if that be so, the clause could be harmoniously 
construed to mean that in determining the character of the appellate decree we 
have to look at the appellate decree as a whole, compare it with the decision of 
the trial Court as a whole and decide whether the appellate decree is one of afirm- 
ance or not. In this enquiry the nature of the variation made whether it is in favour 
of the intending appellant or otherwise would not be relevant. 


It is then argued that this construction is inconsistent with the provision made 
by Article 133 (1) (a) in regard to the value of the subject-matter of the dispute. 
‘There is no doubt that in applying the test of the value of the subject-matter of the 
dispute what we have to consider is the dispute in the Court of first instance and 
the dispute on appeal. In other words, the value of the subject-matter has to be 
determined by reference to the subject-matter which is actually the subject matter 
of the proposed appeal to this Court. The argument is that if for determining the 
value of the subject-matter it is necessary to consider only that part of the decree 
and subject-matter which are actually proposed to be brought to this Court in appeal, 
in interpreting the word “ decree ”’ in the relevant clause a similar approach should 
be adopted and only that part of the decree should be considered which is proposed 
to be brought to this Court in appeal. We do not see the materiality of this con- 
sideration nor even its relevance. ‘The test prescribed by Article 133 (1) (a) is an 
independant additional test and its effect has to be judged by interpreting the words 
used by the relevant clause. If the said clause refers to the amount of the value of 
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subject-matter still in dispute on appeal quite plainly we must take into account 
only the subject-matter in dispute in appeal and nothing more. The words used 
in this connection are clear and unambiguous but they cannot reasonably control 
the meaning of the word “decree” in the relevant clause which provides for an 
additional and an independant condition. ‘Therefore, in our opinion, the argument 
based on the construction of Article 133 (1} (a) is not well founded. 


The same comment falls to be made in regard to the other argument based on 
the provision which requires the High Court further to certify that the appeal involves 
some substantial question of law. It is urged that this requirement has to be satisfied 
by reference to that portion of the decree which is proposed to be brought to this 
Court under appeal and that would suggest that even the test of affirmance should 
be applied by reference to the part of the decree under appeal and not by reference 
to the whole of the appellate decree. Here again, the words used are that the appeal 
involves some substantial question of law which must necessarily mean the appeal as 
it is proposed to be brought and that must refer only to the decree brought under 
appeal. ‘Therefore, even this argument does not afford material assistance in 
construing the relevant clause with which we are concerned. 


There is yet another argument which must be examined. It is contended that 
the adoption of the literal construction of the relevant clause relating to affirmance 
would lead to anamolous and unreasonable consequences, It is pointed out that 
. if the decision of the trial Court is wholly confirmed the intending appellant would 
not be entitled to come to this Court as a matter of right unless there is a substantial | 
question oflaw. On the literal construction, however, he would be entitled to come 
to this Court even if there is a very minor and slight modification in the decision of 
the trial Court and that too in his favour. Prima facie it may no doubt seem somewhat 
unreasonable that even a slight modification made in the decision should give the 
intending appellant the right to come to this Court ; but, on the other hand, even 
this position cannot be regarded as unreasonable because it would really be found to ` 
be consistent with the principle underlying the doctrine of affirmance, What is the 
basic idea underlying the relevant provision? If two Courts which have judged the 
dispute between the parties and applied their independent minds to it agree in their 
conclusions the appellate decision is one of afirmance and unless there is a substantia} 
question of law no further right to appeal should lie. That is the basis of the provi- 
sion. When, however, a variation is made by the appellate Court it tends to show 
that the two Courts have not entirely agreed and so it is not a case of affirmance. 
The extent of the difference does not matter so much as the fact that there 1s a differ- 
ence in the result, and so in prescribing the doctrine of affrmance the Constitution- 
makers may well have intended that the said doctrine should be confined only to 
cases where there is a complete affirmance and not to cases of partial ‘affirmance, 
We do not think that the consequence of the view we are inclined to take can be 
reasonably characterised as opposed to commonsense. Besides, if on a fair and rea- 
sonable construction the words used in the relevant clause lead to the conclusion 
which we are inclined to draw it would be unreasonable to limit the scope of the said! 
words on hypothetical considerations of unreasonable consequences. As we have 
already observed we are dealing with a constitutional right conferred on litigants, 
and, unless the limitation contended for by the respondent can be said to flow 
reasonably from the words used in the relevant clause, it would not be open to us to 
adopt that limited construction merely on such hypothetical considerations. 


Then it 1s urged that the majority of the High Courts in India have taken 
the same view which the Madras High Court has taken in the present case 
and so we should be slow to interfere with the majority decision. In support of 
this conclusion the principle of stare decisis is pressed into service. We are not 
impressed by this argument. It is perfectly true that in construing the clause 
we would carefully have to bear in mind the view expressed by the 
majority of our High Courts, but as we have already indicated there is a sharp 
conflict of opinion on this point and it can be stated generally that in almost all the 
High Courts different views have been expressed at one-time or the cther. Besides, 
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it would be singularly inappropriate to invoke the doctrine of stare decisis in a case of 
this kind where High Courts have differed and the matter has been brought to this 
Court for resolving the said difference of opinion. In such a case it is open to us, and 
indeed it is our duty, to construe the relevant clause and decide which of the two 
conflicting views should hereafter prevail. Therefore the argument based on the 
practice prevailing in the majoirty of the High Courts in this country is not of much 
assistance. 

Åt this stage we may deal with another argument urged by Mir. Rama Reddy 
who appeared for some of the respondents. He contends that in construing the 
relevant clause we may have regard to the fact that the Constitution intended to 
restrict the right of the appellant to come to this Court and not to widen it. In 
support of this argument he relies on the fact that the value of the subject-matter 
prescribed by Article 133 (1) (a) is now made Rs. 20,000 whereas formerly it was 
Rs. 10,000, and he also relies on the provisions of Article 133 (3) under which no 
appeal shall lie to the Supreme Court from the judgment, decree or final order of 
one Judge of a High Court. In our opinion, there is no substance in this contention. 
It is well known that in raising the amount of the value of the subject-matter 
Article 133 (1) (a) has merely partially recognised the fall in the price of the rupee 
and so it cannot be read as showing the intention to restrict the appellant’s right in 
any manner. In regard to the provisions of Article 133 (3) there is no material 
change made by the Constitution since the position under section 111 of the Code 
of 1908 as well as section 597 of the Code of 1882 was substantially the same. We 
would accordingly hold that in determining the question as to whether the appel- 
late decree passed by the High Court affirmed the decision of the trial Court the 
appellate decree must be considered as a whole in relation to the decision of the trial 
Court similarly considered as a whole. That is the proper approach in applying 
the test of affirmance. If there isa variation made in the appellate decree in 
the decision of the trial Court it is not a decree of affirmance and this is not 

affected either by the extent of the variation made or by the fact that the variation 
is made in favour of the intending appellant and not against him. 


In this connection it would be interesting to refer to three decisions which afford 
judicial background for the controversy that has been agitated in the several High 
Courts for so many years past. In Raja Sree Nath Roy Bahadur and others v. The Secretary 
of State for India in Council, a Full Bench of the Calcutta High Court had occasion to 
‘consider the effect of the relevant provisions of section 596 of the Code of 1882. In 
a land acquisition case the applicant had claimed a sum of Rs. 77,000 odd as the 
value of his land. The Collector had assessed the value at Rs. 28,287. Ona refer- 
ence the Judge upheld the Collector’s award. The applicant then moved the High 
‘Court by appeal and in his appeal he valued his claim at Rs. 49,000. The High 
Court partial y allowed the appeal and granted him an additional sum of Rs. 7,000. 
‘The applicant then applied for leave to appeal to the Privy Council and urged that 
the decree passed by the High Court on appeal was not a decree of affirmance and 
since the test of the value of the subject-matter was satisfied he was entitled to go to 
the Privy Council. This application was rejected by the High Court. ‘“ The 
appellant desires”, observed Maclean, C.J., 

“ to appeal only against the decision of this Court so far as it affirmed the decision of the Court 
below, noting else. This seems to be, in substance, as far as the subject of the appeal goes, a 
decree of affirmance.”’ 

‘The learned Chief Justice also added that whilst the decree of the High Court modi- 
fied in the petitioner’s favour the original decree, as regards the subject-matter of the 
proposed appeal to His Majesty in Council it most certainly affirmed the decree of 
the first Court. This judgment was pronounced in 1904 ; and the construction which 
it put on the relevant clause of section 596 is in co ormity with the views for which 
the respondents contend in the present appeal. 

The same point was raised before the Privy Council in Annapurnabai and another v. 
Ruprao*. In that case the plaintiff who claimed to have been adopted by the senior 
i 
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widow of Shanker Rao sued the junior widow of Shanker Rao (defendant 1) as well 
as the person who claimed to have been adopted by her (defendant 2) for possession 
of half the property of Shanker Rao. Both the defendants denied the plaintiff's 
adoption and set up the adoption of defendant 2. The trial Court held that the 
plaintif’s adoption had been proved and that the alleged adoption of defen- 
dant 2 had not been proved. It, however, found that the plaintiff was bound to 
provide maintenance for defendant 1 at the rate of Rs. 800 per annum. Defendant 
1 had in that behalf claimed Rs. 3,000 per annum for her maintenance out ef the 
estate. Upon appeal by the defendants to the Court of the Judicial Commissioner 
the trial Court’s decree was modified by increasing the maintenance from Rs. 800 to 
Rs. 1,200 per annum. In other respects the decree was affirmed. The defendants 
then applied to the Gourt of the Judicial Commissioner for leave to appeal to the 
Privy Council. Their argument that they were entitled to appeal to the Privy 

‘Council was rejected on the ground that the appellate decree was one of affirmance ý 

and that a small change made by it in favour of the defendants did not affect that 
position. It was this decision which was challenged before the Privy Council. 
Lord Dunedin, who delivered a very short judgment on behalf of the Board, stated 
that in the opinion of their Lordships the contention of the petitioners’ counsel as to 
the effect of section 110 of the Code of Civil Procedure is correct, and the petitioners 
had a right of appeal. In other words, this decision clearly shows that though the 
trial Court’s decision had been varied to some extent in favour of the intending appel- 
lants it was held that the appellate decree was not one of affirmance and so the intend- 
ing appellants were entitled to obtain leave to appeal to the Privy Council. It does 
appear that the appellants in that case confined their appeal only to the amount of 
maintenance having regard to the concurrent findings made by the Courts below in 
respect of other matters ; and so the Special Leave granted to them was limited to the 
questions of the said maintenance allowance. That, however, had nothing to do 
with the decision of the Privy Council as to the character of the appellate decree. 
The appellants did not want to agitate the other points and asked for permission to 
lmit their appeal only to the question of their maintenance ; that is about all. Thus 
it is clear that the decision of the Privy Council in that case construed the relevant 
provisions of section 110 literally and held that if the appellate decree makes any — 
variation in the decision of the trial ‘Court—may be in favour of the intending 

appellant—it is not a decree of affirmance and the intending appellant was entitled 
to go to the Privy Council in appeal. It is true that the judgment does not purport 
to discuss the question of construction but the conclusion has been emphatically 
recorded and there can be no doubt that that conclusion proceeds on the literal 
construction of section 110 of the Code. This judgment was pronounced in 1924. 


Three years later the same question arose before the Calcutta High Court in 
Narendra Lal Das Chaudhury v. ra Lal Das Chaudhury and others', In that case 
the intending appellant had brought a suit for partition of the joint family property 
valued at Rs. 10,00,000. A preliminary decree was passed against which an appeal 
was brought to the High Court. It appeared that the first question which the 
plaintiff-appellant raised was that the preliminary decree had given him a smaller 
share in the property than what he was entitled to get. This contention was upheld 
by the High Court and in consequence his share was increased. In that respect the 
High Court reversed the finding of the trial Court. On other points raised by the 
plaintiff-appellant the High Court confirmed the judgment of the trial Court. It 
was against this appellate decision that an application was made for leave to go to 
the Privy Council ; and it was urged that as a result of the decision of the Privy 
Council in Annapuranabai’s case? the appellant was entitled to obtain leave; and 
that squarely raised the question about the effect of the decision in Annapurnabar’s 
case*, Cihief Justice Rankin took the view that the only effect of the said decision 
was to rewerse the conclusion of the Calcutta High Court in Raja Sres Nath Roy’s 
<ase* and nothing more. “ Jt appears tome”, observed the learned Chief Justice, 
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ee that the case of Annapuranabai? is not in itself a sufficient authority to justify this Court in 
abandoning the principle which it has with other High Courts acted upon ; that 1s to say, Ido 
not think that it shows that it is an erroneous view that we have to look to the substance and see 
what is the subject-matter of the appeal to His Majesty in Council.” 

The learned Judge then proceeded to express his doubt as to whether “in the 
end even that principle would be found to be in accordance with the construction 
to be put upon section 110” , but he added, 

“ this Court and other High Courts have for many years acted upon thaf principle and I am 
not prepared, to accept the case of Annapurnabai® as going further than this that where there is a 
dispute as to the amount of decree or as to the amount of damages the reasoning of Raja Sree 
Nath Roy’s cass? is not a correct application of that principle.” 


“ We may take it’, said the learned Chief Justice, 


“ that where the amountis a question in dispute the fact that the Courts differ and that the 
higher Court differs in favour of the appellant does no: mean that the decision is one of affitmance, 
but I am not, ina case of this kind. prepared to say that because on a totally different point, 
namely, a point about the share, the applicant has succeeded and succeeded altogether so that 
he has no further grievance in that matter, he can without showing a substantial question of law 
have a right to litigate upon other points upon which both the Courts have been in agreement.” 


It is the interpretation thus put by Chief Justice Rankin on the decision 
in the case of Annapurnabai! that subsequently became the starting point of 
elaborate discussion in which legal subtlety was pressed into service and distinc- 
tion was made between action arising on a single cause of action and giving rise 
to a single claim and actions in which different causes of action were combined 
against different persons and different reliefs were claimed. As we have just 
indicated, the learned Chief Justice undoubtedly entertained a doubt as to the 
correctness of the test of substance which was then applied by some of the High 
Courts in interpreting the provisions of section 110 of the Code. One feels 
tempted to observe with respect that if the learned Chief Justice had examined 
the question of construction afresh without reference to the prevailing practice or 
the decisions already pronounced by Indian High Courts he might have adopted 
the literal construction of section 110 and in that event perhaps all controversies 
that subsequently arose may have been avoided. 


It now remains to indicate very briefly the position taken by different High: 
Courts in this controversy. In Chittam Subba Rao v. Vela Mankannt Chelamayya* a 
Full Bench of the Madras High Ccurt was constituted to deal with this point because 
reported decisions of the said Court showed a difference of approach and a conflict 
of opinion. Rajamannar, C.J., who delivered the judgment of the Full Bench, 
carefully examined the previous decisions of the Court and evolved three principles 
to govern the décision of the point. These principles have been stated in the 
judgment thus : 


“<(i) If the judgment or decree of the High Court varies the decision of the lower Court in 
respect of a matter in controversy in the proposed appeal to the Privy Council, then there is a 
right of appeal not only to the person against whom the variation has been made, but even 
to the party in whose favour the variation has been made. But it is neces that the matter in 
respect of which there has been a variation should be the subject-matter of the proposed appeal to: 
the Privy Council. 

(ii) A matter in controversy cannot be split up or analysed or dissected into componen 
parts or arbitrary divisions. The true test will be to determine the nature of the dispute or 
controversy. 

(iif) If the matter in respect of which there has been a variation is not the subject-matter 
of the proposed appeal, then such variation would not confer a right of appeal asregards matters 


unconnected with the matter in respect of which there has been a variation. Ex hypothesi this 
will be the case when the variation has been completely in favour of the applicant.” 


Having evolved these principles the learned Chief Justice observed that every 
one of the decisions cited before the Court can be justified by an application of 
the principles thus set up. It isevident from the judgment that the task which 





1. (1929-24) 51 I.A 319 : LL.R. 51 Cal. 969. Mad. r (F.B.}. 
2. (1952) 2 M.L.J. 36, : LL.R. (1953 


Vv 
l] RAJARAM 0. RADHAKRISHNAYYA (Gajendragadkar, F.). 257 


the Full Bench attempted to achieve was one of reconciling the different expres- 
sions of opinion found in the reported decisions of the Court. In doing so more 
attention has naturally been paid to the said decisions and the reasons on which 
they were based than to the words used in Article 133 itself. In regard to the 
gaid Article the learned. Chief Justice has observed that Courts cannot add to the 
language actually employed and thus give an unwarranted extension to the scope 
of the statutory provision. “At the same time, I do not think”, observed the 
learned Chief Justice, ‘ 

“ that the letter of the statutory provisions should compel a Court to an unreasonable cons- 
oo e it is possible to take a reasonable view by taking the letter of the provision along with 
lts $ ce. 


ing that this principle can be legitimately invoked in construing a constitu- 
tional right of making an appeal it must be borne,in mind that hypothetical consider- 
ations about unreasonable consequences would not justify the imposition of a strained 
meaning on the relevant words used in the Article. If in discussing the problem we first 
begin with the enquiry as to what would be reasonable, and having reached a 
conclusion in that behalf on a priori consideration if we seek to import that con- 
clusion on the words used in Article 133 that would not be a proper approach to 
adopt. The proper approach to adopt would be to take the material words as 
they occur in Article 133 and construe them fairly and reasonably. We have al- 
ready indicated our conclusion on a fair and reasonable construction of the clause. 
The Madras decision no doubt attempted to find principles on which its previous 
decisions could be explained and has in fact evolved three such principles. Even 
if these principles are assumed to be logical and consistent with each other and 
even if they are assumed to explain the earlier decisions of the Court it does not 
follow that the said principles can be legitimately assimilated within the scope of 
the Article because it seems to us that unless words are added in the Article 
and the meaning of the words used is unduly strained it would be difficult to justify 
the said principles as flowing from the said Article. This Madras view has been 
applied by the Andhra High Court in V. Lakshminarayana Sastry v. V. Sitaramma 
Sastry and others1, The majority judgment of the Allahabad High Court in Rant 
Fateh Kunwar v. Raja Durbijai Singh? which in fact preceded the Madras decision 
has adopted substantially the same approach and has come to the same conclu- 
sion. Mr. Justice Bhargava, who agreed with the majority decision, has, however, 
laced his conclusions on grounds similar to those which we have adopted. 
o the same effect are the eons of the Assam, Bombay, Mysore and Nagpur 
High Courts (vide : G.C. Bardoloi v. Collector of Kamrup®, Kapurji Maganiram v. Pannajt 
Debichand*, Govind Dhondu Kulkarni v. Vishnu Keshav Kulkarni®, Kanakarathnammal 
v. V.S. Loganatha Mudaliar and others®, Ramchandra and others v. Ganpati". ‘The 
Calcutta High Court has generally adopted the view taken by Rankin, G.J., but 
as its decision in Probodh Chandra Roy v. Hara Hart Roy and another®, shows the prac- 
tice in the Calcutta High Court appears to be to treat the point as one of doubt 
and as Chief Justice Chakravarti has observed 
“¢ where there is a doubt I would resolve it by deciding in favour of the applicant and granting. 
him leave.” 
On the other hand, the Full Bench decision of the Punjab High Court in Union of 
India v: Kanahaya Lal Sham Lal’, and the majority decision of the Patna High Court 
in Kanak Sunder v. Ram Lakhan}°, have taken the view which we have adopted. 


Before we part with this appeal we would like to make it clear that if am 
appellate decree confirms the decision of the trial Court but merely makes a varia- 
tion in regard to the order as to costs such a variation would not affect the character 


b 
? 
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-of the decree which would in law amount to a decree of affirmance, whether the 
variation as to costs is made in favour of one party or the other. The position 
with regard to interest, however, is different ; for instance, in regard to a claim 
‘for interest before the date of the decree which is a part of the dispute between 
the parties if the appellate Court makes a variation in respect of the award of inte- 
rest that would affect the character of the appellate decree. Unlike the order of 
-costs which is entirely in the discretion of the Court under section 35 of the Code 
-of Civil Procedure an order as to interest which the Court can make under section 34 
of the Code forms part of a dispute between the parties, and in that sense if a varia- 
tion is made in regard to it it is an integral part of the decision or the decree. In 
‘this connection it may also be necessary to make it clear that if the appeal Court 
‘makes a variation in the decision of the trial Court either because a concession has 
‘been made in that behalf or the variation has been obtained by parties by consent 
-or a part of the subject-matter covered by the decree has been withdrawn such 
‘variation cannot affect the character of the appellate decree. The principle of 
affrmance on which the provision rests postulates either affirmance or variation 
by the appeal Court as an act of adjudication and that necessarily means the deci- 
sion of the appeal Court on the merits. 


The result is the appeal must be allowed, the order passed by the High Court 
‘by which the appellant’s application for certificate has been refused must be set 
aside and the matter sent back to the High Court for disposal in accordance with 
law. Parties to bear their own hearing costs but the respondent to pay the cost 
«of Court-fees which the appellant would have had to pay if he had not been allowed 
to appeal as a pauper. 
K.LB. ERRER Appeal ‘allowed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—P. B. GAJENDRAGADKAR, K. N. Wancuoo, K. C. Das GUPTA AND 
'T. L. VENKATARAMA AIYAR, JJ. 
_Jaisri Sahu .. Appellant* 
D. 
Rajdewan Debey and others .. Respondents. 
_ Hindu Law—Widow—dAlimation for the discharge of Zerpeshgi and family necessity—]f binding on rever- 
SIONETS. ‘ 
 Practica—Conflicting Bench decisions—Proper procedure. | 
It is not an inflexible proposition of law that whenever there is a usufructuary mortgage the 
"Hindu widow cannot sell the property as that would pe the reversioners of the right to redeem 
enat 


tbe same. The restriction on the widow’s power of ion is not one imposed tor the benefit 
-of reversioners, but is an incident of the estate as known to Hindu Law. 


In the case of conflict among decisions of Benchs of the same High Court, on a question of law, 
tthe better course would be for the Bench hearing the cate to refer the matter to a Full Bench in view 


~of the conflicting authorities without taking upon itself to decide whether it should follow the one 
Bench decision or the other. 


Appeal from the Judgment and Decree, dated the oth August, 1956, of the 
-Patna High Court, in Second Appeals Nos. 2155 and 2156 of 1948. 

A. V. Viswanatha Sastri, Senior Advocate (R.C. Prasad, Advocate, with him), 
‘for Appellant. 


R. K. Garg, M. K. Ramamurthi, S. C. Agarwal, and D. P. Singh, Advocates, 
for Respondents Nos. 1-4. 


The Judgment of the Court was delivered by 


Venkatarama Aiyar, 7.—These are appeals against the judgment of the High 
‘Court of Patna in Second Appeals Nos. 2155 and 2156 of 1948 on certificates granted 
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by the High Court under Article 133 (1) (¢) of the Constitution. The, facts leading 
to this litigation lie in a narrow compass. One Prithi Dube died on July 14, 1932; 
leaving him surviving, his widow Laung Kuer, who succeeded as heir to his estate. 
For the purpose of discharging debts due by the deceased Laung Kuer executed 
on June 21, 1935, a Zerpeshgi deed in favour of two persons, Rajdewan Dubey 
and Kailash Dubey, who were also the next revisioners, for a sum of Rs. 1,100. 
It is not in dispute that this deed is binding on the reversioners. On June 17, 1943; 
Laung Kuer sold éo the appellant a portion of the properties which were the subject- 
matter of the Zerpeshgi deed dated June 21, 1935, for a consideration of Rs. 1,600. 
‘Out of this amount, a sum of Rs. 1,100 was reserved with the purchaser for redemp- 
tion of the Zerpeshgi, and the balance of Rs. 500 was paid in cash. It is recited 
in the deed of sale that a sum of Rs. 100 was required to effect repairs to the family 
dwelling house, a sum of Rs. 200 for purchasing two bulls for agricultural purposes, 
and a sum of Rs. 200 for repairing a well, which had been constructed by the deceased 
for user by the public and which was then in a ruined condition. It is to meet 
these expenses that Laung Kuer raised Rs. 500. 


After obtaining the sale deed, the appellant sought to redeem the Zerpeshgi, 
‘but the Zerpeshgidars refused to receive the amount and surrender possession of 
the properties. ‘The appellant deposited the mortgage amount in Court under 
section 83 of the Transfer of Property Act and then instituted Title Suit No. 69 
of 1944 for redemption. Meantime the reversioners, the respondents herein, had 
filed 'Title Suit No. 126 of 1943 for a declaration that the sale deed in favour of 
the appellant was not binding on the reversioners. And both the suits were tried 
together. The parties were at issue on several questions of fact of which the only 
one material at this stage is whether the sale in favour of the appellant was supported 
by necessity and binding on the reversioners. The District Munsif of Palamau 
who tried the suits held on a review of the evidence that necessity was established 
in respect of all the four items of consideration and that the sale was binding on 
the reversioners.. He accordingly dismissed Tile Suit No. 126 of 1943 filed by the 
respondents and.granted a decree for redemption in Title Suit No. 69 of 1944 filed 
iby the appellant. The respondents herein, the reversioners, preferred appeals 
against both the decrees passed by the District Munsif of Palamau and they were 
heard by the Subordinate Judge of Palamau, who, agreeing with the findings given 
by the District Munsif, affirmed the decrees and dismissed the appeals. Against 
these decrees, the respondents preferred Second Appeals Nos. 2155 and 2156 of 
1948 in the High Court of Patna. While these appeals were pending, Laung Kuer 
died on March 14, 1952 and on the application of the respondents, the plaint in 
‘Title Suit No. 126 of 1943 was amended by adding reliefs for possession and mesne. 
profits. The appeals were then heard by a Bench consisting of Rai and Misra, JJ. 
‘who in separate but concurring judgments held that the sale deed in favour of the 
=e piace was not binding on the reversioners. Misra, J., who delivered the leading 
judgment did not diagree with the finding of the Courts below that all the four 
items of consideration were supported by necessity. Indeed, being a finding of 
fact, it would be binding on the Court in Second Appeal. He, however, held, 
following the decision in Dasrath Singh v. Damri Singh}, that a widow cannot be selling 
properties subject to usufructuary mortgage jeopardise the right of the reversioners 
to redeem, and that, therefore, the sale would not be binding on them. A different 
view was taken in Lala Ram Asre Singh v. Ambica Lal?, where it was held that a widow 
was not debarred from selling properties subject to mortgage where there was 
necessity for it merely by reason of the fact that they were subject to usufructuary 
mortgage which contained no personal covenant to pay. But the learned Judge 
declined to follow this decision and stated the reason thus: 


“Following, therefore, the settled practice of this Court as laid dcwn in a number of decisions, 
the only course left open to us in the circumstances would be either to follow the previous Divisicn 
Bench Ruling in preference to the latter or to refer the case to a larger Bench for settling the position. 
In my opinion, however, the present case is not one in which itis desirable to refer this case toa larger 
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Bench. Following, therefore, the authority of this Court in Dasrath Singh’s case! which completely 
covers the present case, it must be held that the Courts below were in error in relying upon the deci- 
sion in Ram Asre Singh’s case.” 1 


In the result the learned Judge held that the sale deed in favour of the appellant 
dated June 17, 1943, was not binding on the reversioners. Rai, J., expressed the 
view that as the bona fides of the sale in favour of the appellant was questioned by 
the reversioners and as there had been no finding on that point by the Subordinate 
Judge, the matter might have to be remanded for a finding on hat question, but 
that, as the sale deed was not supported by necessity, he agreed with the conclusion 
of Misra, J. The Second Appeals were accordingly allowed and consequentia} 
reliefs granted. ‘Thereafter the appellant applied in the High Court under Article 
133 for leave to appeal to this Court, and in granting certificates, Ramaswami, 
C.J., and Raj Kishore Prasad, J., observed in their Order dated November, 27, 
1956, that there being a conflict between the decisions in Dasrath Singh’s case? andi 
Lala Ram Asre Singh’s case1, the point was one of sufficient importance for grant 
of leave to appeal to this Court. They also stated that the question as to the prac- 
tice to be followed, when there was a conflict of decisions, was likewise one of public 
importance, which ought to be settled by this Court. They accordingly granted. 
certificates under Article 133 (1) (c) and that is how these appeals come before us. 


Before considering the two questions referred to in the order of the High Court 
granting certificates, we shall deal with a contention raised on behalf of the res- 
pondents, which if well founded would necessitate a remand of these appeals. It 
was argued that the sale deed in favour of the appellant was not bona fide, that it 
had been so held by the District Munsif, but that the Subordinate Judge had failed? 
to record a finding on this question, and that therefore there should be a remand! 
for a decision on that point. As already stated, Rai J., appears to have been im- 
pressed by this contention. But when the contention is further examined it will 
be found to be wholly without substance. What the District Munsif said was 
that “ after the death of Pirthi Dubey the releatives of Lawan Kuer had fallen on 
her property like vultures ”, and that it was quite possible “ that the transaction 
in question was also brought at their instance and they were also benefited by it.’” 
This only means that the relatives of Laung Kuer were guilty of spoliation of the 
estate. But that would not affect the rights of the appellant unless he was a party 
to it, which, however, is not the case, and that is what the District Munsif himself 
observes with reference to this aspect: 

“ But in the present suit I bave get to consider the interest of Jaisri Sabu who has in good faith 


already paid Rs. 500 to the Mostt. and has deposited the balance of Rs.1,100 in Court for the redemp- 
tion of the Zarpeshgi.” 


This finding that the appellant himself acted bona fide was not challenged before 
the Subordinate Judge on appeal and the point is accordingly not open to the 
respondents. 


Dealing next with the points mentioned in the Order of the High Court dated: 
November 27, 1956, the first question that arises for decision is whether a sale by a. 
widow of properties which are the subject-matter of a usufructuary mortgage is. 
beyond her powers when the mortgagee cannot sue to recover the amount due 
on the mortgage. ‘This has been answered in the affirmative by the learned Judges. 
of the High Court on the strength of the decision in Dasrath Singh v. Damri Singh*. 
There the last male holder, one Sitaram Singh, had created a usufructuary mortgage,, 
and after his death the widow sold the property for the di e of this debt and 
of certain other debts, and for meeting the marriage expenses of her daughter and 
grand-daughter. It was held by Das and Adami, JJ., that all these items of consi- 
deration were supported by necessity, but nevertheless the sale was not binding on 
the reversioners. Das, J., who delivered the judgment observed as follows :— 


“í tis contended that under the terms of the usufructuary mortgage it would be open now to the 
plaintiffs to redeem that mortgage and it is pointed out that their right to redeem should not have 
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been jeopardised by the widow by the transfer of the property to the mortgagee. In py opinion 
this argument is right and should prevail.” 


If the learned Judge intended to lay down as an inflexible proposition of law that, 
whenever there is a usufructuary mortgage, the widow cannot sell the property, 
as that would deprive the reversioners of the right to redeem the same, we must 
dissent from it. Such a proposition could be supported only if the widow is in the 
position of a trustee, holding the estate for the benefit of the reversioners, with a 
duty cast on her tô preserve the properties and pass them on intact to them. ‘That, 
however, is not the law. When a widow succeeds as heir to her husband, the owner- 
ship in the properties, both legal and beneficial, vests in her. She fully represents 
the estate, the interest of the reversioners therein being only spes successionis. ‘The 
widow is entitled to the full beneficial enjoyment of the estate and is not accountable 
to any one. It is true that she cannot alienate the properties unless it be for necessity 
or for benefit to the estate, but this restriction on her powers is not one imposed for 
the benefit of reversioners but is an incident of the estate as known to Hindu law. 
It is for this reason that it has been held that when Crown takes the property by 
escheat it takes it free from any alienation made by the widow of the last male 
holder which is not valid under the Hindu law, vide : Collector of Masulipatam v. 
Cavaly Venkata, Where, however, there is necessity for a transfer, the restriction 
imposed by Hindu law on her power to alienate ceases to operate, and the widow 
as owner has got the fullest discretion to decide what form the alienation should 
assume. Her powers in this regard are, as held in a series of decisions beginning 
‘with Hanooman Persaud v. Mussamat Babooee*, those of the manager of an infant’s 
estate or the manager of a joint Hindu family. In Venkajt v. Vishnu’, it was observed 
that— 

“ A widow like a manager of the family, must be allowed a reasonable latitude in the exercise 
of her powers, provided,.......... ‘she acts fairly to her expectant heirs.” i 

And more recently, discussing this question, it was observed in Viraraju v. 
Venkatarainam* :— | 

‘“‘ How exactly this obligation is to be carried out, whether by a mortgage, sale or other means 
is not to be determined by strict rules or legal formulae, but must be left to the reasonable discretion, 
of the party bound. In the absence of mala fides or extravagance, and so long as it is neither unfair 
in character nor unreasonable in extent, the Court will not scan too nicely the manner or the quantum 
of the alienation.” 
: Judged by these principles, when there is a mortgage subsisting on the property, 
the question whether the widow could sell it in discharge of it is a question which 
must be determined on the facts of each case, there being no absolute prohibition 
against her effecting a sale in a proper case. What has to be determined is whe- 
ther the act is one which can be justified as that of a prudent owner managing his 
.or her own properties. If the income from the property has increased in value, 
it would be a reasonable step to take to dispose of some of the properties in discharge 
of the debt and redeem the rest so that the estate can have the benefit of the income. 
In this view, the decision in Dasrath Singh’s case”, in so far as it held that a sale by a 
-widow of a property which is subject to a usufructuary mortgage is not binding on 
the reversioners must be held to be wrong. 


In Lala Ram Asre Singh’s case®, which was a decision of Das‘and Fazl Ali, JJ., the 
facts were similar to those in Dasrath Singh’s case.” Dealing with the contention that 
a sale by the widow of properties which were the subject-matter of a Zerpeshgi deed 
was not binding on the reversioners because the Zerpeshgidar was in possession of 
the properties and he could not sue to recover the amount due thereunder, Das, J., 
delivering the judgment of the Court observed :— 

“This in-my view is an impossible argument. The debt was there; it was a subsisting debt, 
only the creditor was in possession of a part of the estate and was unable to recover it by instituting a 


suit in the civil Courts. But the result was that a considerable portion of the income was withdrawn 
from Basmati Kuer who had succeeded her husband. It is well-established that where a case of 
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necessity efists, an heiress is not bound to borrow money, with the hope of paying it off before her 
death. Nor is she bound to mortgage the estate, and thereby reduce her income for life. She is at 
liberty, if she thinks fit, absolutely to sell off a part of the estate.” 


In our judgment these observations correctly state the position in law. It will be 
noticed that Das, J., delivered the judgment in both Dasrath Singh’s case! and Lala 
Ram Asre Singh's case? and that the decision in Dasrath Singh’s case! is not referred to 
in the judgment in Lala Ram Asre Singh's case.* 


It has been found in this case that Laung Kuer had to raise a sum of Rs. 500 
for necessary purposes. She could have done that by mortgaging other properties, 
but that would have reduced the income available for enjoyment by her. On the 
other hand, by a sale of a portion of the properties covered by the Zerpeshgi deed, 
dated 21st June, 1935, she was able to redeem the other properties and the estate 
had the benefit of the income from those properties. ‘The district Munsif and the 
Subordinate Judge on appeal have both of them held on a review of all the facts that 
the sale in favour of the appellant is a proper one binding on the reversioners. We 
are of opinion that this finding is not open to attack in Second Appeal. 


Then there is the question of the practice to be followed when there is a conflict 
among decisions of Benches of the same High Court. When a Bench of the High 
Court gives a decision on a question of law, it should in general be followed by other 
Benches unless they have reasons to differ from it, in which case the proper course to 
adopt would be to refer the question for the decision of a Full Bench. In Buddhe 
Singh v. Laltu Singh®, the Privy Council had occasion to`discuss the procedure which 
should be adopted when a Bench of a High Court differs from the opinion given by a 
previous Bench. After referring to Suraya Bhukta v. Lakshminarasamma‘ and Chinna- 
sami Pillai v. Kunju Pillai®, where decisions had been given based on the opinions 
expressed by Devananda Bhatta in the Smriti Chandrika, the Privy Council observed: — 


“ Curiously enough there is no reference in either of the Madras judgments referred to above toa 
previous decision (Parasara Bhattar v. Rangaraja Bhatiar*, of the same Court to which Turner, G.J., w as 
also a party. In that case the rule of the Smriti Chandrika was not a ted nor was the lit cons- 
truction of the Mitakshara followed. Itis urual in such cases where a difference of opinion arises in the 
same Court to refer the point to a Full Bench, and the law provides for such contingencies. Had that 
course been followed their Lordships would probably have had more detailed reasoning as to the 
change of opinion on the part at least of one Judge.” (Pages 622, 623). 


Considering this question, a Full Bench of the Madras High Court observed in. 
Seshamma v. Venkata Narasimharao’ ; 


“The Division Bench is the final Court of Appeal in an Indian High Court, unless the case is 
referred to a Full Bench, and one Division Bench should regard itself bound by the decision of another 
Division Bench on a question of law. In England, where there is the Court of Appeal, Divisional 
Courts follow the decisions of other Divisional Courts on the grounds of judicial comity ; See The 
Vera Cruz (No. 2), Harrison v. Ridgway®, Ratkinsky v. Jacobs*® and Phillips v. Copping!) 
If a Division Bench does not accept as correct the decision on a question of law of another Division 
Bench the o nly right and proper course to adopt is to refer the matter to a Full Bench, for which 
the rules of this Court provide. 1f this course is not adopted, the Courts subordinate to the High Court 
are left without guidance. Apart from’ the impropriety of an appellate Bench refusing to regard itself 
bound by a previous decision on a question of law of an appellate Bench of equal strength and the 
difficulty placed in the way of subordinate Courts administering justice, there are the additional. 
factors of the loss of money and the waste of judicial time.” 


Law will be bereft of all its utility if it should be thrown into a state of uncertainty by 
reason of conflicting decisions, and it is therefore desirable that in case of difference. 
of opinion, the question should be authoritatively settled. It sometimes happens that 
an earlier decision given by a Bench is not brought to the notice of a Bench hearing 
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the same question, and a contrary decision is given without reference to fe earlier- 
decision. The question has also been discussed as to the correct procedure to be 
followed when two such conflicting decisions are placed before a later Bench. The. 
practice in the Patna High Court appears to be that in these cases, the earlier decision 
is followed and not the later. In England the practice, is, as noticed in the judgment: 
in Seshamma v. Venkata Narasimharao1, that the decision of a Court of Appeal is. 
considered as a general rule to be binding on it. There are exceptions to it, and one 
of them is thus stated in Halsbury’s Laws of England, third edition, Vol. 22, påra. 
1687, pages 799, 800 :— 

“The Court is not bound to follow a decision of its own if given per incuriam. A decisicn is given 
per incuriam when the Court has acted in ignorance of a previous decision of its own or of a Court of a 
co-ordinate jurisdiction which covered the case before it, or when it has acted in ignorance of a decision 
of the House of Lords. In the former case it must decide which decision to follow, and in the latter 


itis bound by the decision of the House of Lords.” 

In Virayya v. Venkata Subbayya? it hasbeen held by the Andhra High Court that under 
the circumstances aforesaid the Bench is free to adopt that view which is in accordance- 
with justice and legal principles after taking into consideration the views expressed! 
in the two conflicting Benches, vide also the decision of the Nagpur High Court in 

Bilimoria v. Central Bank of India?. The better course would be for the Bench hearing 

the ‘case to refer the matter to a Full Bench in view of the conflicting authorities with~ 
out taking upon itself to decide whether it should follow the one Bench decision or 
the other. We have no doubt that when such situations arise, the Bench hearing 

cases would refer the matter for the decision of a Full Court. In the result these: 
appeals are allowed and the decrees passed by the trial Court restored with costs. 
throughout. One set of hearing costs. 


K.L.B. es Appeal allowed.. 
THE SUPREME COURT: OF INDIA. 
R (Civil Appellate Jurisdiction.) 


Present :—B.P. Sina, Cawr Justice, K. Sussa Rao, RaGHuBAR DAYAL AND» 
J. R. MupnorkanR, JJ. 


Nilkanta Sidramappa Ningashetti .. Appellant * 
D. 
Kashinath Somanna Ningashetti and others .. Respondents. 
Arbitration Act (X of 1940)—Award in pending suit—Notice by Court to ea pleadars orally—- 
Sufficiency—Section 14 (1) and (2)—Difference in scope of—Section 39 (1) (vi)— —-Limitation 
Act (LX of 1908)— 158—A pplicability. 


The difference in the provisions of the sub-sections (1) and (2) of section 14 of the Arbitration 
Act (1940), with respect to the giving of notice is significant. Sub-section (2) of section 14 would be 
applicable both when the reference to arbitration is out of Court or in a suit. Notice under this sub- 
section which the Court is to give to the parties need not be a notice in writing. The intimation to the- 
Pleaders of the pena amounted to service of notice on the parties and therefore where the objection 
was filed beyond the period oflimitation prescribed in Column (3) of Article 158 of the Limitation 
Act the order of Court directing that the award be filed was not one refusing to set aside the- 
award and no appeal will lie under section 39 (1) (vi) of the Act. 


Appeal from the Judgment and Decree, dated the 7th January, 1954, of the 
Bombay High Court, in Appeal from Order No. 63 of 1950. 


A.V. Viswanatha Sastri, Senior Advocate (Naunit Lal, Advocate, with him), for. 
Appellant. 


Dr. W. S. Barlingay, Senior Advocate (A.G. Ratnaparkhi, Advocate, with him),, 
for Respondents Nos. 1 and 2. 


S. T. Desai, Senior Advocate (M.S.K. Sastri, Advocate, with him), for Respon- 
dents Nos. 4 to 7. 
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The udgment of the Court was delivered by 


Raghubar Dayal, J.—This is an appeal on certificate under Article 133 (1) (c) 
of the Constitution, granted by the High Court of ‘Judicature at Bombay. 


A suit for partition was filed against defendants 1 to 10 and 12, members of a 
joint family. Defendant No. 1 was father of the appellant, who was then a minor 
Defendant No 12. Defendant No 11. was an outsider, he being a partner in the 
partmership shop of the family. Parties other than Defendant Ne. 11 referred the 
matters in difference to an Arbitrator. ‘The arbitrator filed the award in Court 
on February 18, 1948. On February 21, 1948, the Civil Judge adjourned the 
matter ‘ for parties’ say to the Arbitrator’s report, to March 22, 1948. On March, 
16, 1948, an application was presented on behalf of Defendant No. 1 praying that 
certain papers and documents be called for from the Arbitrator, On March 22, 
1948, an application was presented on behalf of Defendant No.'r praying for 15 
days’ time for going through the papers and documents which he had asked the 
Arbitrator to send to the Court and to intimate his say regarding the Arbitrator’s 
award, The Court granted the request. Defendant No.1 filed his say about 
the Arbitrator’s report on April 2, 1948. He withdrew his contentions on March 
31, 1949. It is to be noted that neither the objections filed on April 2, nor the 
other applications, purported to have been filed on behalf of Defendant No. 12. 


On February 17, 1948, Defendant No. 1 filed an application stating therein : 


“ An Arbitrator is to be appointed in the matter of the suitandthe Arbitrator is to submit an 
award. For the aforesaid reasons it is impossible for me to put forth properly necessary contentions 
etc., in the said matter. Consequently, the minor will be put toa heavy loss. In these circumstances 
I have no desire to act as a guardian of the minor. Therefore, my appointment as a guardian of the 
minor may be cancelled and further steps may be taken after appointing a proper guardian of the 
minor. His mother Dhondavvabai may be appointed guardian of the minor. I have put forth a 
contention against the Arbitrator’s award. I may be granted time for that purpose.” 


His resignation from guardianship was accepted on April 13, 1948, and 
Dhondavvabai, the mother of the minor Defendant No. 12 was appointed 
guardian on June 16, 1948. 


On September 5, 1948, a summons purporting to be for settlement of issues, 
was served on her. On September 7, 1948, she applied for, and was granted, one 
month’s time for submitting the written statement with regard to the claim and 
the award in the said matter. On October 7, 1948, she applied for, and was granted, 
another one month’s time for the same purpose. On November 9, 1948, she filed 
a written statement on behalf of Defendant No. 12, with regard to the suit and the 
award, questioning the validity of the award and praying that it be declared null 
and void and that the suit be heard after taking into consideration the interest of 
the minor. 


On August 24, 1949, the Civil Judge ordered that the award be filed, that a 
decree be drawn up in’ terms of the award and that the decree should further con- 
tain the terms as to the Bombay shop run in partnership with Defendant No. 11 
as was mentioned in the order. It was said in this order that none of the parties 
except Defendant No. 1 put in any objections to the award, that Defendant No. 1 
filed his objections beyond the period of limitation and subsequently withdrew 
them and that the objections filed by the guardian-ad-litem of Defendant No. 12 
on November 9, 1948, was also filed beyond the period of limitation. 


Defendant No. 12 then went up in appeal to the High Court. The High Court 
dismissed the appeal holding that it was incompetent as the order of the Civil Judge 
did not amount to an order refusing to set aside an award, as there had been no 
objection before him for the setting aside of the award. It further held that the 
issue of a formal notice under sub-section (2) of section 14 intimating the filing of the 
award was not necessary for the commencement of the period of limitation under 
Article 158 of the Limitation Act and that objections coming under section 33 of the 
Arbitration Act also amounted to objections for the setting aside of the award. It is 
this order of the High Court whose correctness in challenged in this appeal. 
ee 
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The first question to determine is whether limitation for filing an app§cation to 
set aside the award began to run against the Appellant-Defendant No. 12 frcm a date 
more than a month before gth November, 1948, when a written statement on his 
behalf was filed stating that the award be declared null and void. According to 
Article 158 of the First Schedule to the Indian Limitation Act, the period of limitation 
or an application to set aside an award under the Arbitration Act, 1940, begins to 
run from ‘the date of service of the notice of the filing of the award.’ No notice in 
writing was issued by the Court to the appellant or his guardian intimating that the 
award has been filed in Court. It is therefore urged for the appellant that the period 
of limitation for filing an application to set aside the award never began to run against 
him. There could be no date of service of notice, when no notice had been issued. 
On the other hand, it is submitted for the respondents, that the limitation began to 
run from 21st February, 1948, the date on which the Court adjourned the case for 
parties’ say to 22nd March, 1948, and that, in any case, from 7th September, 1948, 
when his guardian had applied for time to file the statement after having received a 
summons from the Court on 5th September, 1948. On 21st February, 1948, the 
pleaders were present, according to the entry against the date in the roznama of the | 
Court. Nctice to the counsel of the filing of the award means or amounts to notice 
to the party. 


Sub-section (1) ofsection 14 of the Arbitration Act (X of 1940) requires 
the Arbitrators or Umpire to give notice in writing to the parties of the making and 
signing of the award. Sub-section (2) of that section requires the Court, after the 
filing of the award, to give notice to the parties of the filing of the award. The 
difference in the provisions of the two sub-sections with respect to the giving of notice 
is significant and indicates clearly that the notice which the Court is to give to the 
parties of the filing of the award need not be a notice in writing. The notice can be 
given orally. No question of the service of the notice in the formal way of delivering 
the notice or tendering it to the party can arise in the case of a notice given orally. 
The communication of the information that an award has been filed is sufficient 
compliance with the requirements of sub-section (2) of section 14 with respect to the 
giving of the notice to the parties concerned about the filing of the award. ‘Notice’ 
does not necessarily mean ‘communication in writing’. ‘ Notice’, according to the 
Oxford Concise Dictionary, means ‘ intimation, intelligence, warning’ and has this 
meaning in expressions like ‘ give notice, have notice’ and it also means ‘ formal 
intimation of something, or instructions to do something’ and has such a meaning in 
expressions like ‘notice to quit’, ‘till further notice.” We are of opinion that the 
` expression ‘ give notice ’ in sub-section (2) of section 14, simply means giving intima- 
tion of the filing of the award, which certainly was given to the parties through their 
Pleaders on 21st February, 1948. Notice to the Pleader is notice to the party, in 
view of rule 5 of Order 3, Civil Procedure Code, which provides that any process 
served on the Pleader of any party shall be presumed to be duly communicated and 
made known to the party whom the Pleader represents and, unless the Court other- 
wise directs, shall be as effectual for all purposes as if the same had been given to or 
served on the party in person. 


We have been referred to section 42 of the Arbitration Act for the modes of 
serving notice. ‘This section does not apply to the giving of notice by Courts, It 
applies to the service of notice by a party to an arbitration agreement or by an Arbitra- 
tor or Umpire. It is contended that verbal communication of the filing of the award 
does not amount to serving of a notice. The expression ‘ date of service of notice’ 
is used in Article 158, First Schedule of the Limitation Act because sub-section (2) 
of section 14 would be applicable both when the reference to arbitration is out of 
Court or in a suit. When the arbitration reference is out of Court, no party is 
expected to be present in Court and, therefore, the notice will have to go to the 
party formally, i.e., a written notice will issue from the Court to the parties concerned, 
intimating them that an award had been filed. It-.is only in cases where an arbitra- 
tion is through Court that, when the award is filed, the Court can have the Counsel 
for the parties present at the time the case is put up with the award and that the 
Court.can then orally intimate to the Counsel about ae filing of the award. Furthege 
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4 ee according to Webster’s New International Dictionary, II Edition, 
Unabridged, means ‘ act of bringing to notice, either actually or constructively, in 
such manner as is prescribed by law’. Oral communication will therefore 
amount to service too, when no particular mode of service is prescribed. 


We see no ground to construe the expression ‘date of service of notice’ in Col. 3 
of Article 158 of the Limitation Act to mean only a notice in writing served in a formal 
manner. When the Legislature used the word ‘notice’ it must be presumed to 
have borne in mind that it means not only a formal intimation but also an informal 
one. Similarly, it must be deemed to have in mind the fact that service of a notice 
would include constructive or informal notice. If it’s intention were to exclude the 
latter sense of the words ‘ notice’ and ‘service’ it would have said so explicitly. 
It has not done so here. Moreover, to construe the expression as meaning only a 
written notice served formally on the party to be affected, will leave the door open 
to that party, even though with full knowledge of the filing of the award he has taken 
part in the subsequent proceedings, to challenge the decree based upon the award 
at any time upon the ground that for want of a proper notice his right to object to the 
filing of the award had not even accrued. Such a result would stultify the whole 
object which underlies the process of arbitration—the speedy decision of a dispute 
by a Tribunal chosen by the parties. 


In this case, the parties knew of the filing of the award. Defendant No.1 had 
probably known of the imminence of the filing of the award when he stated, in his 
application, dated 17th February, 1948, that he intended to file an objection to the 
award. He was then the guardian of the appellant. He continued to be the guardian 
till April, 1948. The appellant’s mother became dian in June, 1948. It has to- 
be presumed that she would have known of the filing of the award on that day. 
Any way, she knew definitely on 7th September, 1948, that an award had been 
filed and that she had to file an objection. She took one month’s time on 7th 
September, for filing the objection and again, one month’s time, on 7th October. 
She actually filed the objection on gth November. Ifshe be held to have notice of 
the filing of the award on 7th September, 1948, even then the filing of the award 
on gth November, 1948, was beyond the period of thirty days prescribed in 
Article 158 of the Limitation Act. We therefore see no justification for the 
contention that the period of limitation had not begun to run against the appellant 
and that the objection filed on his behalfon gth November 1948, was within the 
period of limitation prescribed under Article 158 of the First Schedule to the 
Limitation Act. 


We therefore agree with the High Court that the intimation to the pleaders of 
the parties on 21st February, 1948, amounted to service of the notice on the parties 
about the filing of the award and that the objection filed on behalf of the appellant 
was filed after the expiry of the period of limitation. 


The second question is whether the order of the Civil Judge amounted to an order 
refusing to set aside the award and therefore appealable to the High Court. The 
High Court held that it was not such an order and we agree. When no party filed 
an objection praying for the setting aside of the award, no question of refusing to set 
it aside can arise and therefore no appeal was maintainable under section 39 (1) (iv) 
of the Arbitration Act which allows an appeal against an order refusing to set aside 
an award. 


Lastly, it was submitted that the objection to the effect that the award was illegal 
and without jurisdiction, inasmuch as the arbitrator included in the award property 
which did not fall within the scope of his authority, should have been considered by 
the trial Court. Such an objection was not pressed before the trial Court and there- 
fore the High Court did not allow that objection to be taken beforeit. We think that 
the High Court was right in not allowing the objection to be raised since it, being not 
pressed in the trial Court, will be presumed to have been given up. e 


We therefore see no force in this appeal and dismiss it with costs. 
K.L.B ——_—— Appeal dismissed... 
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TRE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PRESENT :—K. Sussa Rao, Racuusar Dayay.anp J. R. MuDHOLKAR, JJ. 
B. Subbarama Naidu .. Appellant * 
U. 
B. Siddama Naiďđt and others .. Respondents. 


Arbitration Act (X of 1940), sections 23 (1) and 30—Time for award, requirement of—Setting aside award 
—Ground— Award bad on the face and so invalid. 

The reference to arbitration in the instant case did not fix the time for making the award expli- 
citly; but the B Diary entry on the date read “ subject-matter of suit is referred to arbitration on joint 
petition call on 22nd April, 1948.” The B Diary on 22nd April, 1948 says “ call on 23rd May, 1948” 
and then on 23rd May, 1 “ Further time wanted. File award ag Jine, 1948 ” and so on till 
“ 6th July, 1948. Award filed objections 13th July, 1 948.” The award was actually ready on 
28th June, 1948 and was filed in Gourt on 6th July, 1948. On 2nd July, 1948 the appellants had 
fled an application for superseding arbitration. 

The appellant’s contentions were: (i) The reference to arbitration was bad as no time for makmg 
the award was fixed therein; (ii) the award was filed after 23rd June, 1948, the time granted subse- 
quently, (iii) the award was “ bad on its face ” as the properties allotted to the appellant was less than 
a half share he was entitled to. 


Held: The words “call on” must be interpreted to mean that the arbitrator was required to 
file his award by the date to which the suit was adjourned. The entry in the diary should be read 
along with the order of reference. So read time was fixed till ga2nd April, 1948 and later on 
extended to 6th July, 1948, as seen from the entries in the B Diary. (Raja Har Narain Singh v. 
Chaudrain Bhagwant ko. L.R. 18 LA. 55, referred to). 


A mere application for a Seger the reference and arbitration could not affect the reference; 
that apart the award was ready on 28th June, 1948, even before the application was made and so the 
application was belated and can have no effect. 


When a dispute is referred to arbitration, (the dispute in the instant case was about allotment 
of a moiety), the arbitrator has to decide it to the best of his judgment, of course acting honestly. 
There is no evidence to indicate the value of the allotted land is less than half that of the entire 
land and there is no suggestion that the arbitrator acted dishonestly. It cannot be said that the 
award is ‘ bad on its face’ and liable to be set aside. i 

Appeal by Special Leave from the Judgment and Order, dated the 6th day of 
April, 1953, of the Madras High Court in Appeal Against Order No. 44 of 1949. 


S. T. Desai, Senior Advocate (K. R. Chaudhuri, Advocate, with him), for 
Appellant. 


K. N. Rajagopala Sastri, Senior Advocate (T. V. R. Tatachari, Advocate, with 
him), for Respondents Nos. 1 to 5. 


The Judgment of the Court was delivered by 


Mudholkar, 7.—In this appeal by Special Leave from the decision of the High 
Court of Madras the oan challenges the validity of an award made by an 
arbitrator appointed by the Gourt in a suit for partition and recovery of possession 
filed by the appellant of his half share in certain properties upon three grounds. 
The first ground is that the reference to arbitration was itself invalid because the 
Court failed to comply with the mandatory requirements of section 23, sub-section 
(1), of the Arbitration Act, 1940 (X of 1940), in the matter of specifying the time 
within which the award was to be made. The second ground is that the award was 
filed in Court by the arbitrator after the iry of the time subsequently granted by 
the Court for filing the award. The third ground is that the arbitrator erred in 
allotting to the appellant less than half the share in the properties in suit. In our 
opinion there is no substance in any of these grounds. 


It is undoubtedly true that sub-section (1) of section 23 requires that an order 
thereunder referring a dispute to an arbitrator must specify the time within which 
the award is to be made. What is imperative is the fixation of the time for making 
the award. But it does not follow that where the Court omits to specify the time in 
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the order of reference but does so elsewhere in the proceedings, the reference is bad. 
In Raja Har Narain Singh v. Chaudhrain Bhagwant Kaur and another1, which was a case 
under the Code of Civil Procedure, 1882, the Privy Council had to consider the 
provisions of section 508 which correspond to those of section 23 (1) of the Arbitration 
Act. While pointing out that the provisions of section 508 are mandatory and im- 
perative they held that though the failure of the Court to specify the time for making 
the award in the order of reference was not a strict compliance af the terms of the 
section still the fact that the Court fixed a date for hearing of the case “‘ might be 
sufficient.*’ ‘There also, as here, subsequent to the making of the reference the 
Court repeatedly made orders enlarging the time and in those orders fixed the time 
within which the award was to be made. ‘Thus the emphasis laid by the Privy 
Council was on the fixation of time in some manner and not on the necessity of 
expressly specifying the time in the order of reference itself. Here the B Form Diary 
of the Court shows that the dispute was referred to arbitration on 22nd January, 1948. 
The entry in the diary of that date reads thus : 

“ subject-matter of suit is referred to Arbitration on joint petition. Call on 
24th February, 1948.” 
The words “call on” must be interpreted to mean that the arbitrator was required 
to file his award by the date for which the suit stood adjourned, that is, 24th February, 
1948. In our opinion this entry should be read along with the order of reference. 
Reading them together it would follow that time was in fact fixed for filing the award 
by 24th February, 1948. ‘The mere omission to mention this date in the order of 
reference itself did not vitiate the reference. 


As regards the failure of the arbitrator to file the award within the time fixed 
the argument of learned counsel is that though on 25th March, 1948, time was fixed 
for filing the award by 23rd June, 1948, the award was not actually filed till 6th 
July, 1948. A reference to the B Form Diary discloses that on 24th February, 1948, 
the case was adjourned to 25th March, 1948. The Diary contains the remark 
“call on” and this remark precedes the mention of the adjourned date. The High 
Court has interpreted this to mean that the time was extended by the Court on 


24th February, 1948 to 25th March, 1948. The entry, dated 25th March, 1948, 
contains the following : 


“ Further time wanted. File Award............ asrd June, 1948.” 
Three further entries are relevant and they are as follows : 


“‘agrd June, 1948 Call on ...... 28th June, 1948 
28th June, 1948 Call on ...... 6th July, 1948 
6th July, 1948 Award filed. Objections 13th July, 1948.” 


It is obvious from these entries that time was extended by the Court to file the award 
on three occasions. ‘The award was actually ready on 28th June, 1948 and was filed 
in Court on 6th July, 1948. Learned counsel for the appellant faintly urged that on 
2nd July, 1948, that is, before the award was actually filed, he had made an applica- 
tion to the Court for superseding the arbitration and that, therefore, the award. 
could not be filed thereafter. A mere application of the kind could not affect the 
reference. Apart from that, the award had actually been made before that date 
and, therefore, the attempt to seek the supersession of the arbitration was, in any 
case, belated. 


As regards the last point the High Court has come to the conclusion that though 
the area of the land allotted to the appellant is less than half the total area of the 
land in suit thereis nothing to indicate that the value of that land is less than half 
that of the entire land in suit. We agree that upon the material on record it would 
not be possible to say that the appellant has in fact received less than his due share 
of property. Apart from that, however, we may point out that under section 30 of 
the Act an award can be set aside only on the following three grounds : 
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(a) that an arbitrator or umpire has misconducted himself or the proceedings ; 

(b) that an award has been made after the issue of an order by the Gourt sup g the arbi- 
tration or after arbitration proceedings have become invalid under section 35 ; 

(¢) that an award has been improperly procured or is otherwise invalid. 
Plainly this objection would not fall either under clause (a) or under clause (b) nor 
under the first part of clause (c). The question is whether it could possibly fall 
within the second part of clause (c), that is, whether the award is “ otherwise 
invalid? . In dtder to bring the objection within this clause learned counselecon- 
tended that the award was bad on its face. It is difficult for us to appreciate how 
the award could be said to be bad on its face. When a dispute is referred to arbitra- 
tion, the arbitrator has to decide it to the best of his judgment, of course 
acting honestly. Here, in his judgment the arbitrator has allotted to the appellant 
certain lands the total area of which is less than half that of the entire land in suit. 
The appellant’s contention is that he is entitled to half the entire land. This conten- 
tion was before the arbitrator. In spite of that he has made the award in the terms 
in which he has made it. There appears to be no suggestion that the arbitrator 
acted dishonestly. How can it then be said that this award is on its face bad? 


Agreeing with the High Court we dismiss this appeal with costs to the contesting 
respondent. 


nen Appeal dismissed. 
THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 


Present :—B. P., Sanwa, Chief Justice, P. B. GAJENDRAGADKAR AND RAGHUBAR 
Daya, JJ. 


Jawahar Lal Barman .. Appellant * 
0. 
The Union of India .. Respondent.’ 


Arbitration Act (X of 1940), sections 33 and 32—Dispute as to existence of concluded contract—Petition 
under sections 28 and 33—Jurisidiction to entertain. 

If a party affirms the existence of an arbitration agreement or its validity it is not open to the 
party to file a suit for the purpose of obtaining a declaration about the existence of the said agreement 
or its validity. Such a suit in terms is barred by section 32 of the Arbitration Act. A party affirming 
the existence of an arbitration agreement cannot apply under section 33 for obtaining a isi 
that the agreement in question exists. Having ead to the scheme of sections 31, 32 and 33 it would 
not be unreasonable to hold that in matters which fall within the bar created by section 32 if a suit 
cannot be filed it is necessarily intended that an application can be made and such an application 
can be made under the Court’s Pora pee for under section 31 and impliedly r ised by 
section 32. Section 33 cannot be treated as exhaustive of all causes where applications can be made, 

M. Gulamali Abdulhussain & Co. v. Viskwambharlal Rutya, I.L.R. (1950) Bom. 333, approved. 


franglal Laduram v. Agarwal | Brothers, A.I.R. 1950 Cal. 267 and State of Bombay v. Adampe 
Haje Dawood & Co., Ltd., I.L.R. (1952) 2 Gal. 49, overruled 


The power to enlarge time for making the award which is the subject-matter of the provisions 


of section 28 cannot be held to include the power to entertain petitions regarding the existence of the 
agreement for arbitration. 


Appeal by Special Leave from the Judgment and Order, dated the 2nd February, 
1961, of the Punjab High Court (Circuit Bench), at Delhi in Civil Revision Appli- 
cation No. 135-D of 1957. 


Din Dayal Sharma and N. N. Keswani, Advocates, for Appellant. 


C. K. Daphtary, Solicitor-General of India (V. D. Mahajan and T. M. Sen, 
Advocates, with him), for Respondent. 


The Judgment of the Court was delivered by 


Gajendragadkar, #.—The principal point which this appeal by Special Leave 
raises for our decision relates to the construction of sections 32 and 33 of the Arbitra- 
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tion Act, ¥940 (X of 1940) (hereafter called the Act). That question arises in this 
way. respondent, Union of India, filed a petition in the Court of the First 
Class Sub-Judge at Delhi against the appellant M/s. J. Burman & Co., through its 
proprietor Jawahar Lal Burman under sections 33 and 28 of the Act. The respon- 
dent alleged that a concluded contract had been entered into betwcen the parties 
on 31st August, 1949, for supply of 1704} cwt. of cocoanut oil by the appellant to the 
respondent. The respondent had advertised in the Indian Trade Journal for the 
said supply and the appellant had submitted its tender No. SM,I/104524. This 
tendtr was accepted by the respondent which concluded a contract between the 
parties. The respondent’s case was that the said contract was governed by general 
conditions of contract Form W.S.B. 133. These conditions included an arbitration 
agreement. Disputes arose between the parties regarding the said contract, and so 
in pursuance of the arbitration agreement they were referred to the two arbitrators 
appointed by the parties. After the arbitration proceedings had gone on for a 
considerable time before the arbitrators the appellant objected to their jurisdiction 
to deal with the disputes on the ground that there was no concluded contract between 
the parties. ‘This plea made it necessary for the respondent to move the Court for 
a decision of the question about the existence and validity of the arbitration agree- 
ment. It was on these allegations that the respondent in its petition claimed that it 
may be held that there was a concluded contract between the parties containing a 
valid arbitration agreement. The petition having been made under section 28 along 
with section 33 the respondent prayed that suitable extension of time be granted to 
the arbitrators for making the award. The appellant pleaded in defence that no 
concluded contract had been made between the parties and that there was no jurisdic- 
tion in the Court to grant extension under section 28. The other allegations made 
by the respondent in its petition were also traversed. 


On these pleadings the learned trial Judge framed appropriate issues. He 
found that a concluded contract had been proved between the parties as alleged by 
the respondent, that there was a valid arbitration agreement in the said contract 
and that the Court had jurisdiction to try the petition. Incidentally it may be 
pointed out at this stage that no specific point had been raised in the pleadings of 
the appellant that the Court had no jurisdiction to entertain the petition under sec- 
tion 33 or 32 of the Act. In fact the trial Judge has observed that it was not shown 
to him how the application was incompetent. Consistently with the findings recor- 
ded by him the learned trial Judge declared that there was a concluded contract 
between the parties under which the matter was duly referred to arbitration through 
an arbitration agreement clause in the contract. As a result of the declaration he 
held that there was a valid reference to arbitration between the parties. Conse- 
quently he granted a month’s time to the arbitrators to make their award. 


This decision was challenged by the appellant by the Revision Petition preferred 
in the High Court of Punjab at Chandigarh. The High Court has confirmed the 
finding of the trial Court that there was a concluded contract which contained an 
arbitration agreement. The aaa of jurisdiction under section 33 of the Act 
was argued before the High Court and its attention was drawn to the conflict of 
Judicial decisions on the point. The High Court, however, held that since the peti- 
tion has been filed as a composite application under sections 28 and 33 it was open 
to the Court under section 28 to enter upon the question of the existence or validity 
of the contract and so there was no substance in the point of jurisdiction raised by 
the appellant. In the result the appellant’s Revision Application was dismissed, 
It is against this decision that the appellant has come to this Court b Special Leave; 
and on his behalf Mr. Din Dayal has raised the same two points for our decision- 
He contends that the High Court was in error in holding that the trial Court had 
jurisdiction to entertain the respondent’s petition, and he argues that even if the 
point of jurisdiction raised by him fails it should be held that there was no concluded 
contract between the parties and so there was no scope or room for making any 
reference to arbitration. The first of these two contentions has been seriously pressed 
before us. 
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Before dealing with the question of jurisdiction it is necessary to gecall the 
material facts which have led to the present dispute. The appellantQand the 
respondent nominated their arbitrators. The arbitrators heard the matter at 
length and the proceedings had reached a stage when an award might have been 
pronounced. It was then that the appellant chose to obstruct the further progress 
of the proceedings by raising the plea that there was no concluded contract. 
Even then he refused to apply under section 33 and so a stalemate issued because the 
arbitrators were wot entitled to proceed further with the arbitration proceedings in 
view of the point raised by the appellant. It is necessary to bear in mind this back- 
ground of the dispute in considering the point of jurisdiction. 

The question of jurisdiction raised by the appellant has to be answered in the 
light of the construction which can be reasonably placed on the material provisions 
of sections 32 and 33 of the Act. It may be conceded at the outset that the question 
thus raised presents some difficulty. Sections 32 and 33 read thus : 

99, Notwithstanding any law for the time being in force, no suit shall lie on any ground what- 
soever for a decision upon the existence, effect or validity of an arbitration agreement or award, nor 


shall any arbitration agreement or award be set aside, amended, modified or in any way affected 
otherwise than as provided in this Act. 


33. Any party to an arbitration agreement or any person claiming under him desiring to chal- 
lenge the existence or validity of an arbitration agreement or an award or to have the effect of either 
determined shall apply to the Court and the Court shall decide the question on affidavits : 


Provided that where the Court deems it just and expedient, it may set down the application 
for hearing on other evidence also, and it may pass such orders for discovery and particulars as it 
may do in a suit.” 


In appreciating the effect of these two provisions it would be relevant to remem- 
ber that the object of the Legislature in enacting the two sections quite clearly was 
to prevent the abuse of the process of the Court. Before the present Act was passed 
experience showed that unscrupulous and dishonest parties to the arbitration agree- 
ments frequently chose to deny the existence of the said agreements even after the 
arbitration proceedings had concluded and ended in awards and that tended to 
make all arbitration proceedings futile. More often than not these pleas ultimately 
failed but it meant considerable delay and waste of time and substantial expense. 
That is why sections 32 and 33 have been enacted with the object of bringing the 
relevant disputes for decision before the specified Courts in the form of petitions. It 
__ is significant that under section 31 (2) of the Act all questions regarding the validity, 
effect or existence of an award or an arbitration agreement between the parties to 
the agreement or persons claiming under them shall be decided by the Court in 
which the award under the agreement has been, or may be, filed, and by no other 
Court. Indeed, section 2 (c) defines a Court as meaning a Civil Court having juris- 
diction to decide the questions forming the subject-matter of the reference if the same 
had been the subject-matter of a suit, but does not, except for the purpose of arbitra- 
tion proceedings under section 21, include a Small Cause Court. Therefore, stated 
broadly, it would be correct to assume that the main object of introducing the new 
provisions of sections 31, 32 and 33 was to entrust the decision of the relevant disputes 
to the specified Court and to require the parties to bring the said disputes for the 
decision of the said Court in the form of petitions. Remedy by a regular suit is 
intended to be excluded. 


Section 32 creates a bar against the institution of suits, and it provides that if 
the existence, effect or validity of an arbitration agreement or award is in dispute 
on any ground whatsoever no suit shall lie for the adjudication of the said dispute. 
It also provides that no suit shall lie to set aside, amend or modify or in any way 
affect an arbitration agreement or an award. It would be noticed that the clause 
“on any ground whatsoever’ is very wide and it denotes, inter alta, that if the 
existence or validity of an arbitration ment is questioned on any ground what- 
ever it cannot be the subject-matter of a suit; the said dispute shall be tried as 
provided in this Act. Thus, there can be no doubt that if a party affirms the existence 
of an arbitration agreement or its validity it is not open to the party to file a suit for 
the purpose of obtaining a declaration about the existence of the said agreement or 


i 


272 THE MADRAS LAW JOURNAL REPORTS—(SUPREME QOURT). [1962 


its validifjy. Such a suit in terms is barred by section 32. This position is not 
disputed. {The bar to the suit thus created by section 32 inevitably raises the question 
as to what remedy it is open to a party to adopt in order to obtain an appropriate 
declaration about the existence or validity of an arbitration agreement ; and it is on 
the decision of this question that the parties are at issue before us. 


Before answering this question we may conveniently consider the scope of section 
393 and its effect. Section 33 consists of two parts. The first deals with a challenge 
to the existence or validity of an arbitration agreement or an awarf, and it provides 
that the persons therein specified can apply to the Court to have a decision on its 
challenge to the existence or validity of an arbitration agreement or an award. In 
other words, there is no doubt that it is only persons who challenge the existence of 
the arbitration agreement that can apply under the first part of section 33. This 
position is also not disputed. The second part of the section refers to applications 
made to have the effect of either the arbitration agreement or the award determined. 
The question which we have to consider is whether a person affirming an arbitration 
agreement can apply under the latter part ‘of section 33. Even assuming that the 
requirement that an application can be made under the first part of section 33 
only by persons desiring to challenge the arbitration agreement does not apply to 
its latter part, it is di t to hold that an application to have the effect of the 
arbitration agreement determined can legitimately cover the dispute as to the exist- 
ence of the said arbitration agreement. It is clear that the first part of section 33 
refers to the existence or validity in terms and sections 31 and 32 also refer separately 
to the existence, effect or validity. Therefore, the effect of an arbitration agreement 
is treated as distinct from the existence of the agreement, and where it was intended 
to refer to the existence as well as the effect of such an agreement both the words 
“ existence and effect” have been specifically used. Thus, under the latter part of 
section 33 an application can be made to have the effect or purport of the agreement 
determined but not its existence. That means that an application to have the effect 
of the agreement determined can be made provided the existence of the agreement 
is not in dispute. Besides, if a person affirming the existence of an agreement is held 
entitled to apply to the Court under the latter part of section 33 for getting a 
declaration about the said existingagreement then the first part of section 33 would be 
wholly superfluous. ‘Therefore, it seems to us that a party ing the existence 
ofan arbitration agreement cannot apply under section 33 for obtaining a decision 
that the agreement in question exists. In fairness we ought to add that the learned | 
Solicitor-General, who appeared for the respondent, did not dispute this position. 


If the party affirming the existence of an arbitration agreement cannot apply 
under section 33 what is the remedy open to him? This question takes us back to 
section 32. Ifsection 32 has created a bar against the institution of a suit for obtain- 
ing a declaration about the existence of an arbitration agreement, unless it is held 
that the creation of the said absolute bar itself involves the right to make an applica- 
tion under the Act it would lead to the anomalous result that a party is given no 
remedy to enforce the right ; and it is an ordinary rule of construction that such 
an unreasonable and unconscionable result should as far as possible be avoided 
because the Legislature could not have intended such a result. In our opinion, 
having regard to the scheme of sections 31, 32 and 33 it would not be unreasonable 
to hold that in matters which fall within the bar created by section 32 if a suit can- 
not be filed it is necessarily intended that an application can be made and such 
an application can be made under the Court’s powers provided for by section 31 
and impliedly recognised by section 32. On this construction section 33 cannot 
be treated as exbuastive of all cases where applications can be made. The Legis- 
Jature has provided for the said cases under section ‘93 because it was thought that 
they represented the usual type of cases which arise under the arbitration agree- 
ments. A contrary view would lead either to a stalemate or would in substance 
compel the party affirming the existence of an agreement to forgo the procedure 
prescribed by the said agreement and sue on the contract itself. We are satisfied 
that a fair construction of sections 31, 32, and 33 does not lead to such an anomalous 

position, Mr. Din Dayal contends that there is really a lacuna in the Act inasmuch 
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as having created a bar by section 32 the Legislature has failed to providf a remedy 
by way of an application. On reading sections 31, 32, and 33 together Wwe do not - 
think the Court is driven to the conclusion that there is a lacuna in the Act. 


In this connection it is material to remember that even in dealing with appli- 
cations under the first part of section 33 the Court,may accept the opponent’s 
plea and hold that the arbitration agreement exists if the challenge to the said 
existence set out in the petition is rejected. In other words, in many cases appli- 
cations made urfller the first part of section 33 may end in the finding that theearbi- 
tration agreement exists. Similarly, in applications made under section 20 of 
the Act, if a dispute arose as to the existence of the arbitration agreement the Court 
may find in favour of the existence and make an order of reference as contemplated 
by section 24. Thus, it is clear that in the applications expressly provided for by 
these two sections a party ing the existence of the agreement would be entitled 
to prove the said existence, and if he succeeds he would obtain a decision to that 
effect. Therefore, in holding that section 32 impliedly recognises the inherent 
jurisdiction of the Court to entertain applications made by the parties affirming 
the existence of arbitration agreements we are bringing the provisions of section*®32 
in line with the provisions of sections 33 and 20. Indeed, section 33 is a corollary 
of section 32 and in a sense deals by way of illustration with the most usual type of 
cases arising in arbitration proceedings. Section 28 of the Act has no material 
bearing on the decision of this point. The power to enlarge time for making the 
award which is the subject-matter of the provisions of section 28 cannot be held 
to include a power to entertain petitions like the present. Indeed, the learned 
Solicitor-General has not attempted to justify the conclusion of the High Court 
that section 28 confers such a power. 


Even if it is held that there is inherent jurisdiction in the Court to entertain 
an application in support of the existence of an arbitration agreement the 
question still remains whether an application can be made under such 
inherent ijurisdiction for a declaration that the contract which includes the 
arbitration agreement as defined by section > (a) includes cases where 
the’ arbitration agreement is made a part of the contract itself. The 
argument is that though an application may be made under the inherent 
jurisdiction of the Court to obtain a declaration about the existence or validity 
of an arbitration agreement, no such application can be made to obtain a declara- 
tion about the existence or validity of the main contract itself. In dealing with 
this argument it would be necessary to have regard to the substance rather than 
the form of the matter. In the present case the respondent claims that there is a 
concluded contract between the parties and that the said contract contained a 
valid arbitration agreement. Looking at the substance of the matter the prayer was 
first in regard to the existence and the validity of the main contract leading up 
to the second and principal prayer that there was a valid arbitration agreement. 
Quite clearly the decision of this question cannot depend merely on the words used 
in the petition. Where the challenge to the contract made by the appellant in 
defence to the claim of the respondent is a challenge common to both the contract 
and the arbitration agreement, the petition, like the one made by the respondent, 
must in substance be held to be a petition for a declaration as to the existence of a 
valid arbitration agreement ; and a suit to obtain such a declaration is clearly 
barred by section 32. Therefore, in our opinion, the fact that an incidental decla- 
ration is claimed about the existence and validity of the main contract does not 
affect the essential character of the application. It is an application for obtaining 
a declaration about the existence and validity of an arbitration agreement. 


It is true that an arbitration agreement included in the contract itself is in 
one sense an integral part of the contract and in another sense it may be distinct 
from it. As observed by Lord Macmillan in Hayman v. Darwins, Lid.', 


“ the arbitration clause is quite distinct from the othe: clauses. ‘The other clauses set out the 
obligations which the parties undertake towards each other hinc inde ; but the arbitration clause does 
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botk the ies that, if any dispute arises with r to the obligations which the one party bas under 
taken to the¥other, such dispute shall be settled by a Tribunal of their own constitution. Moreover 
there is this very material difference that whereas in any ordinary contract the obligations of the 
parties to each other cannot in general be specifically enforced and breach of them results only in 
ee tae the arbitration clause can be specifically enforced by the machinery of the Arbitration 
cu. 

It is, therefore, theoretically possible that a contract may come to an end and the 
arbitration agreement may not. It is also theoretically possible ¢hat the arbitra- 
tion agreement may be void and yet the contract may be valid ; and in that sense 
there is a distinction between the arbitration agreement and the contract of which 
it forms a part ; but, as we have already pointed out, in the present case, the challenge 
to the contract itself involves a challenge to the arbitration agreement ; if there 
is a concluded contract the arbitration agreement is valid. Ifthere is not a concluded 
contract the arbitration agreement is invalid. In such a case a prayer for a decla- 
ration of the existence of the contract and its validity inevitably leads to the conse- 
quential prayer about the existence and validity of the arbitration agreement. 
If that is so, a suit cannot lie for a declaration that the arbitration agreement is 
valid because the prayers that the respondent has made in the present case fall 
directly within the clause “ on any ground whatsoever.” Indeed, we apprehend 
that in a very large majority of cases where the arbitration agreement is a part 
of the main contract itself, challenge to the existence or validity of one would mean 
a challenge to the existence or validity of the other. We would accordingly hold, 
though for different reasons, that the High Court was right in coming to the con- 
clusion that the petition made by the respondent was competent under section 32 
of the Act and has been properly entertained by the trial Court. 


This question has been the subject-matter of some judicial decisions to which 
reference may now be made. In Messrs M. Gulamali Abdulhussain & Co. v. Messrs 
Vishwambharlal Ruiyal, a petition had been filed for a declaration that the respon- 
dents had entered into the contract with the petitioners for purchase of 500 bars 
of silver on or about January, 30, 1948, according to the Rules and Regulations of 
the Marwari Chamber of Commerce, Ltd., and that the respondents were bound 
to have all disputes in connection with the same contract decided by the arbitrators 
as provided by the said Rules and Regulations. The competence of this petition 
and the jurisdiction of the Court to entertain it were disputed. Both the learned 
trial Judge and the Court of Appeal rejected the respondents’ contention and 
held that there was an inherent jurisdiction in the Court to entertain petitions in 
respect of matters covered by the bar raised by section 32. 


On the other hand, in Bajranglal Laduram v. Agarwal Brothers*, as well as in State 
of Bombay v. Adamjee Hajee Dawood & Co., Lid®, a contrary view bas been accepted. 
In the latter case, a suit had been filed on the Original Side of the Calcutta High 
Court claiming a declaration that a certain contract was not made between the 
parties and was not binding on the plaintiff. A further claim was also made that 
it should be declared that the defendant was not entitled to make any claim in 
respect of the said contract and that the contract be adjudged void and delivered 
up as cancelled. The learned trial Judge construed the plaint as one for declara- 
tion that the arbitration agreement contained in the contract was invalid and on 
that view he held that under sections 32 and 33 of the Act the suit was not main- 
tainable. On appeal it was held that the suit was not one for challenging the validity 
of the arbitration agreement merely ; it covered other reliefs and so bar of sections 
32 and 33 could not be pleaded. We are inclined to think that the decision of 
the Bombay High Court is substantially correct. 

That takes us to the next question as to whether there was a concluded contract 
between the parties or not. We have already noticed that in response to the adver- 
tisement published by the respondent in the Indian Trade Journal the appellant 
submitted its tender. It is common-ground that the tender thus submitted was 


not enh one of the parties an obligation in favour of the other. It embodies the agreement on 
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subject to the conditions of contract governing the Department of Supply Pontracts 
which were set out in the Government Publication Form W.S.B. No. 133§ Clauses 
4 (a) and (b) of these conditions are relevant. They deal with the security deposit. 
Clause 4 (a) provides that on acceptance of the tender the contractor shall at the 
option of the Secretary, Department of Supply and within the period specified by 
aes deposit with him a security deposit therein specified. Clause 4 (b) provides 
that : 


“if the contré€tor is called upon by the purchaser to deposit security and the contracto» fail 

to provide the security within the period, such failume will constitute a breach of contract and 
the Secretary, Department of Supply, shall be entitled to make other arrangements at the risk and 
acceptance of the contractor.” 
It is thus obvious that the tender offered by the appellant submitted to these terms 
and that on these terms security deposit is a condition subsequent and not a condition 
precedent. Clause 4 (b) makes it clear that the failure to make the deposit would 
be a breach of the contract itself. ‘This position is not disputed ; but Mr. Din 
Dayal contends that this position has been substantially varied by the Form in 
which the appellant’s tender was accepted by the respondent. His argument 
is that the material words used in the acceptance letter changed the pre-existing 
position and made the security deposit a condition precedent to the acceptance 
itself. If this contention is right it would necessarily mean that there was no con- 
cluded contract. Thus the decision of this point depends upon the construction 
of the letter of acceptance issued by the respondent to the appellant after receiving 
its tender. l 


In this letter written on August 31, 1949, the respondent stated as follows : 
“* Dear Sirs, 
Ref. :—Your tender No. & Date Nil. 

Your offer is hereby accepted for a quantity of 1704 Cwts. & 2 Qrs. (One thousand seven 
hundred and four hundred weights and two quarters only) of Oil Cocoanut conforming to specifica- 
tion No. IM. 1370 (d) at Rs, 89/6/- (Rupees eighty-nine and annas six only) per Gwt, packed in non- 
returnable sound, strong 45 on drums, delivery ex-godown at Calcutta by goth September, 1949 
or ealier if possible subject to your depositing 10 per cent. as security. 


The security money which comes to Rs. 15,230 (Rupees fifteen thousand two hundred and 
thirty only) should please be deposited immediately into a Government Treasury in favour of the 
Deputy Accountant General, I. & S., Akbar Road, New Delhi and the Treasury Receipt forwarded 
to this Office. This security money will be refunded to you after the completion of the contract. 


The contract is concluded by this acceptance and a formal acceptance of Tender will follow imme- 
diately on receipt of Treasury Receipt. 
Kindly acknowledge receipt. 
Yours, etc., etc.” 


The whole argument is founded on the use of the clause “ subject to your depositing 
10 per cent. as security.” Prima facie this clause may justify the argument that 
it is intended to make the security deposit a condition precedent ; but in construing 
the true effect of this clause we must look at the whole of the letter bearing in mind 
the fact that it has been written not by a lawyer or in consultation with a lawyer 
but by a Government Officer in the ordinary course ofthe discharge of his duties. 
The first sentence in the first paragraph clearly shows that the offer was a ate 
for the quantity therein specified. The second paragraph calls upon the appellant 
to see that the specified amount is deposited immediately into the Government 
Treasury. This paragraph is more consistent with clause 4 (a) of the general con- 
ditions. It reads as if having accepted the tender the appellant is reminded -that 
it has to deposit the amount under the relevant condition, and the letter ends with 
the categorical statement that the contract is concluded by this acceptance. 
Mr. Din Dayal is right when he contends that section 7 of the Contract Act requires 
that the acceptance of the offer must be absolute and unqualified, it cannot be condi- 
tional ; but reading the letter as a whole we do not think that the Courts below 
have erred'in coming to the conclusion that this letter amounts to an absolute anc. 
unqualified acceptance of the tender or offer made by the appellant. While dealing 
‘with this question it may be pertinent to recall that the general conditions of the 
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contract grescribed by Form W.S.B. No. 133 are made a part of the tender, and the 
contract $self was intended to be executed expeditiously. The tender shows that 
the appellant represented that the earliest date by which delivery could be 
effected would be within twenty days from the date of the receipt of the order 
and it also said that full quantity of cocoanut oil required was held by it. 
Therefore, to begin with the tender treated the security deposit as a subsequent 
condition, the contract was for the immediate supply of goods and the acceptance 
purports to be in accordance with the relevant Government rules and uses the 
expression that the contract was concluded by the said acceptance. Therefore, in 
our opinion, reading the letter as a whole it would not be possible to accept the 
appellant’s argument that the letter was intended to make a substantial variation 
in the contract by making the deposit of security a condition precedent instead of a 
condition subsequent. _ 
In the result the appeal fails and is dismissed with costs. 


= Appeal dismissed. 
THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
PRESENT :—K. N. Wanasoo, K. C. Das Gurra, J. C. Smam, JJ. 
Abdul Kadir Shamsuddin Bubere .. Appellant * 


y 


Madhav Prabhakar Oak and another .. Respondents. 


Arbitration Act (X of 1940), section 20 (4)—Application to file in Court arbitration agreement-—Party 
. charged with allegations of fraud may seek trial in open Court—Sufficient caust—Allegation of fraud—-What 
constitutes. 

Sub-section (4) of section 20 of the Arbitration Act lays down that where no sufficient cause is 
shown, the Court shall order the agreement to be filed and make an order of reference to the Arbi- 
trator. The words of this sub-section leave a wide discretion in the Court to consider whether an 
order for the filing of the agreement should be made and a reference made accordingly. It is 
neither necessary nor desirable to Jay down in general terms what would be sufficient cause which 
would entitle a Court to refuse to order the agreement to be filed and thus refuse to make an order for 
reference. The Court will have to decide on the facts of each case whether sufficient cause has been 
made out for notordering the agreement to be filed and not making the order of reference. 


Where serious allegations of fraud are made against a party and the party who is charged with 
fraud desires that the matter should be tried in open Court ; that would be a sufficient cause for the 
Court not to order an arbitration agreement to be filed and not to make the reference. 


But itis not every allegation imputing some kind of dishonesty, particularly in matters of accountry 
which would be enough to dispose a Court to take the matter out of the forum which the parties have 
themselves chosen. The allegations that the accounts were not made up to date and not made up 
even after a demand to do so, that the statements of accounts were not complete and did not appear 
to be correct, that the whole stock of goods was not to be found therein and the debititems appeared to 
be exaggerated and incorrect do not amount to serious allegations of fraud which would necessitate 
that there should be a trial in open Court. 

Appeal from the Judgment and Decree, dated the 14th/15th April, 1955, of the 
Bombay High Court in Appeal from Order No. 28 of 1955. 


S. B. Sukhthankar, Advocate and S. N. Andley, Rameshwar Nath and P. L. Vohra, 
Advocates of M/s. Rajinder Narain & Co., for Appellant. 


A. V. Viswanatha Sastri, Senior Advocate (Ganpat Rai, Advocate, with him), for 
Respondents, 

. The Judgment of the Court was delivered by  ' 

Wanchoo, 7.—This is an] appeal on a certificate granted by the Bombay High 
Court. An application was filed under section 20 of the Arbitration Act (X of 
1940) (hereinafter referred to as the Act) by the two respondents against the appellant 
praying that the arbitration agreement, dated 27th Feb » 1953, may be filed in 
Court, arbitration be made accordingly, and thereafter a decree in terms of the 
award made by the arbitrator be passed. 
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The circumstances in which the application was made were these. fr isa 
forest in village Done, which belonged to three persons, namely, Madhav Prabhakar 
Oak, Respondent No. 1, (hereinafter referred to as Oak), Babaji Chandrarao Rane, 
uncle of the second respondent (hereinafter referred to as Babaji), Gajanan Babaji 
Rane (hereinafter called Gajanan). Oak had six annas share in the forest, Babaji 
eight annas share and Gajanan two annas share. It may be mentioned that 
Gajanan’s share was purchased by the appellant in November, 1944. On 22nd 
October, 1948, a‘parinership agreement was arrived at between Babaji, Oak and the 
appellant for cutting the forest. The value of the forest for the three owners was fixed 
at Rs. 60,000 which was to be divided amongst them according to their shares. The 
work of cutting was to be done by the appellant who appears to be an experienced 
forest contractor. Any income over and above the expenditure incurred in the 
cutting and the value of the forest was to be divided equally amongst the three 
partners ; if there was any loss that was also to be borne equally by them. It appears 
however, that nothing was done in pursuance of this agreement, apparently because 
a suit had been filed by two persons with whom there was an earlier agreement of 
1939 about the pea of this very forest. It appears also that in March, 1951, 
Gajanan and the appellant executed another document in which the price of 
Gajanan’s share to be paid by the appellant was raised. In May, 1951, Babaji died. 
Consequently in May, 1952, another agreement was executed between the appellant 
andjthe heirs of Babaji, namely, Anant Yeshwant Rane, respondent No. 2 (hereinafter 
referred to as Anant), Ambikabai, widow of Babaji, Gajanan and his mother Devubai 
and Oak. This agreement referred to the earlier agreement of 1 948 and was 
obviously necessitated on account of the death of Babaji. It confirmed that agree- 
ment and stated that it was drawn up because of the necessity of Anant, Ambikabai 
and Devubai being made parties to the settlement in the agreement of 1948. ‘The 
consideration of Rs. 60,000 was divided between the owners, and Rs. 51,000 was to 
go to Oak, Anant and Ambikabai and the rest represented the price for which the 
appellant had purchased the share of Gajanan and his mother Devubai. Nothing 
seems to have been done in pursuance of this agreement either. In October, 1952, 
another agreement was entered into between the at sapere the two respondents and 
one Khan Bahadur Divkar by which the cutting of the forest was assigned to Divkar 
for a sum of Rs. 1,00,000. This amount was to be divided between the appellant 
and the respondents ; Anant was to get Rs. 44,800, Oak Rs. 35,700 and the appellant 
Rs. 19,500. Divkar was unable to carry out his part of this agreement. Eventually 
on 27th February, 1953, an agreement was entered into between the appellant and 
the two respondents as Divkar had not carried out his agreement, Tt was agreed 
between the parties that the dispute with Divkar be got decided and the forest 
be cut in accordance with the agreements of 22nd October, 1948 and 5th May, 1952. 
The operative part of this agreement also contained a term for arbitration in clause 
6 (4), which is in these terms :— 


“ Should there be a dispute between the parties in connection with this agreement or in 
connection with the agreements, dated 22nd October, 1948 and 5th May, 1952 or regarding Khan 
Bahadur Divkar’s money or the jungle cutting or export or in any other way, ie same should be got 
decided in accordanoe with the current law by appointing arbitrators and through them.” 


It appears that thereafter the forest was cut by the appellant ; but disputes 
appear to have arisen between the parties to the last agreement of 1953; conse- 
quently Respondents Nos. 1 and 2 filed the application under section 20 of the Act 
in August, 1954. 


The case put forward by the respondents in the application was that the 
appellant, though he carried on the work of cutting the forest, did not carry out the 
terms of the agreement of 1953 and showed the statements of accounts intermittently 
to the respondents, It was alleged that the accounts were not made up to date, and 
in spite of the respondents’ demand that the accounts should be made up to date, the 
appellant did not do so. The respondents also demanded that the goods remaining 
to be sold should be disposed of with the consent of all ; but this was also not agreed 
to by the appellant. The statement of accounts shown to the respondent was not 
complete and correct. ‘The whole stock of goods was not to be found in the state- 
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ment oe feos and the debit items seemed to have been exaggerated and were 
not correét ; and consequently it was not possible to carry on the business of partner- 


ship with the appellant and it was necessary to dissolve the partnership and take 
accounts of the partnership. It was also said that the appointment of a Receiver had 
become necessary in order to protect the interest of the respondents and that an 
injunction should be granted restraining the appellant from removing the stock in 
balance so as to avoid misappropriation thereof pending the appoimtment of a 
Receiver. The respondents prayed that the agreement of February, 1953, for refer- 
ring the dispute in connection with the agreements, dated 22nd October, 1948, and 
27th February, 1953, between them and the appellant should be filed in Court and 
necessary directions made by the Court. 


The application was opposed by the appellant. The agreement of 27th 
February, 1953, was admitted by the appellant ; but it was contended that no 
reference should be made to the arbitrator and a number of grounds were urged in 
that connection. It is not necessary for purposes of this appeal to refer to all the 
grounds in reply to the application of the respondents. We shall only refer to those 
grounds which have been urged before us and they are as below :— 


(1) Ambikabai, widow of Babaji, admittedly had a share in the forest and as 
she was not a party to the application there could be no reference to arbitration as 
the whole dispute as to the forest would not be before the arbitrators. 


(2) The respondents only desired in their application that the disputes arising 
out of the agreements of 22nd October, 1948 and 27th February, 1953, be referred to 
arbitration but did not include the agreement of 5th May, 1952, and therefore no 
reference should be made as it would be a piecemeal reference resulting in splitting 
up the cause of action. 


(3) The dispute sought to be referred was not covered by the arbitration 
use. 


(4) The respondents had made allegations of fraud against the appellant in 
their application and that was also a ground for not referring the dispute to 
arbitration. 


It may be mentioned that the respondents later applied for the appointment of a 
Receiver, and that application was allowed. Eventually, however, the trial Court 
dismissed the application under section 20 on two main grounds, namely, (i) that all 
the parties who were necessary in the matter of accounting were not parties to the 
application under section 20, and (ii) that there were allegations of fraud against the 
appellant and therefore this was not a fit case to be referred to arbitration. 


This was followed by an appeal to the High Court by the present respondents 
The High Court held that even though Ambikabai had a share in the forest and was 
not a party to the application under section 20 her interest was sufficiently represented 
by Anant and therefore it could not be said that all the parties interested in account- 
ing would not be before the arbitrator. On the question of fraud, the High Court 
took the view that the allegations made in this case were not allegations of fraud at all 
and in any case were not such allegations of fraud as would make it incumbent on 
the Court to exercise its discretion in favour of the appellant and refuse to refer the 
dispute to arbitration. An ent was also ratsed before the High Court that 
the appellant was challenging the very existence of partnership between the parties 
and this question could not be referred to arbitration. The High Court, however, 
repelled this contention and held that the existence of the arbitration agreement was 
never challenged by the appellant. It therefore allowed the appeal and ordered 
that the arbitration agreement be filed in Court and consequent proceedings be 
taken thereafter. As the judgment was of reversal, the amount involved was 
more than Rs. 20,000 and the order was a final order, the High Court granted a 
certificate ; and that is how the matter has come up before us. 


Learned counsel for the appellant has urged four points before us, which we 
have already indicated earlier. We propose to deal with these points one by one. 
Tg, 
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Re. (1). 


It is urged that Ambikabai admittedly has a share in this forest and as she is no. 
party to the application under section 20 no reference should be made, as the entire- 
dispute arising out of the agreements of 22nd October, 1948 and 5th May, 1952, 
would not be before the arbitrator. This argument found favour with the trial 
Court but the High Court repelled it holding that Ambikabai’s interest was sufficiently 
represented in agbitration proceedings by Anant. If that is so, there could be no 
objection on this ground to the filing of the arbitration agreement ; but even if that 
is not so, we are of opinion that that is no ground in the circumstances of this case 
for not referring the dispute to arbitration in accordance with the arbitration clause 
in the agreement of 27th February, 1953. Babaji had a brother Yeshwant and 
Anant is his son. Itis not disputed that Babaji was holding eight annas share in the 
forest on behalf of the joint family consisting of himself and his nephew Anant, and 
his personal share in it was half, t.e., four annas. On his death his personal share 
would go to his widow Ambikabai while Anant would have the remaining half. 
Anant appears to be the eldest male member of the family now alive. Therefore, 
in a sense the High Court was right in holding that Anant would represent the entire 
interest of the joint family which consisted of eight annas share in this forest. But 
even if this was not so because at one stage at any rate Ambikabai was also a party to. 
the agreement of 5th May, 1952, we can see no reason why the dispute as between 
the appellant and the respondents should not be referred to arbitration. The 
share of Ambikabai as we have already stated above is not in dispute. Ambikabai 
was not a party to the agreement of 27th February, 1953, though she was a party to- 
the agreement , dated 5th May, 1952. ‘The appellant was also a party to the earlier 
agreement of May, 1952, and knew that Ambikabai had a share in this forest. Even 
so, he entered into the agreement of 27th February, 1953, with the two respondents 
and agreed to the disputes between him and the respondents being referred to arbitra- 
tion. We fail to see how he can now say that the disputes between him and the- 
respondents should not be referred to arbitration because Ambikabai was not a 
party to the agreement of February, 1953. The reason why Ambikabai did not join 
in the application under section 20 was that she was not a party to the agreement of 
February, 1953 and could not therefore apply under section 20 ; but that is no reason 
why the dispute between the appellant and the two respondents should not be referred 
to arbitration, particularly when there is no dispute as to the share of Ambikabai in 
this forest. All that would happen would be that the arbitrator would decide the- 
dispute between the appellant and the respondents and give an award leaving out 
the share of Ambikabai, the extent of which is not in dispute. The matter might 
have been different if the share of Ambikabai was in dispute ; but as the share of 
Ambikabai and its extent are not in dispute, the arbitrator can go into accounts and 
give an award with respect to the parties before him, leaving out the four annas share 
of Ambikabai. We see no reason why where parties entered into an arbitration 
agreement of this nature knowing full well that there was another person who was 
interested but leaving her out, the Court should not send the parties to the forum 
chosen by them, even if the other person who might be interested and whose share is 
not in dispute cannot be made party before the arbitrator. We are therefore of 
opinion that even if Anant may not be able to represent the interest of Ambikabai 
in the arbitration proceedings that will follow-in this case, that is no reason for not 
giving effect to the arbitration clause in the agreement of 27th February, 1953, as 
between the parties to that agreement. The contention therefore of the appellant 
on this point must fail. 

Re. (2). 

It is true that in the application under section 20 the respondents have asked for 
the agreement of 27th February, 1953, to be filed in Court and the dispute in connec- 
tion with that agreement and the agreement of 22nd October, 1948 to be referred to 
arbitration, and have not specifically asked for reference of the agreement of 5th May, 
1952, even though it was included in the agreement of February, 1953. But as 

dy indicated, the agreement of May, 1952, is merely in confirmation of the agree- 
ment of 1948 and when the arbitrator goes into the dispute between the parties he will. 

om 


necessarily have to refer to the agreement of May, 1952, so far as itis relevant. The 
agreemen#of May, 1952, had to be entered into because of the death of Babaji. It 
is mérely supplementary to the main agreement which is of 22nd October, 1948. 
In the circumstances when the dispute is referred to the arbitrator under the agree- 
ment of February, 1953, with respect to the agreement of October, 1948, the arbitra- 
tor will be entitled to look into the confirmatory agreement of 1952, for the main 
agreement was that of October 1948. We agree with the view of the trial Court 
in this connection that the pleadings in muffasal Courts cannot Be considered too 
‘strictly ; even the trial Court was prepared in case the matter should be referred 
to artbitrator to ask the arbitrator to consider also the agreement of May, 19532. 
The agreement of May, 1952, would have to be considered by any arbitrator who 
is going into the dispute arising out of the agreement of October, 1948. In the 
-circumstances we are of opinion that it cannot be said that the reference desired 
in this case is piecemeal and splits up the cause of action. The contention of the 
.appellant on this score must also fail. 


Re. (3). 


The contention under this head is that the dispute sought to be referred was 
mot covered by the arbitration clause. We have already set out the arbitration 
‘clause and as we read it we find it is of very wide import. It provides for reference 
to arbitration of all disputes arising out of agreements of October 22, 1948, May 5, 
1952 and February 27, 1953. It also provides for reference of all disputes arising 
out of the jungle cutting or export or in any other way. In view of this wide language 
-of the arbitration clause it cannot be possibly said that the dispute which has been 
raised in the present case is outside the terms of the arbitration clause. Reliance 
in this connection was however placed on the opening words of clause 6 of the 
agreement of February, 1953, which say that the agreement was arrived at “ with- 
sout prejudice to the contents of the letter sent by the first party (namely, the appellant 
‘to the second and third parties (namely, the respondents) on the date 7th of F ebruary, 
1953, and without the first party (namely, the appellant) withdrawing the said 
letter.” This letter contained certain contentions of the appellant based on the 
agreements between the parties. These words do not in our opinion in any way 
‘cut down the wide amplitude of the arbitration clause ; at the best they can only 
‘mean that the appellant was free to raise the contentions which he had raised in 
‘this letter for the decision of the arbitrator. Nor do these words confine the agree- 
ment of February, 1953, only to the dispute arising out of the agreement with Divkar 
as contended for on behalf of the appellant. We are therefore of opinion that the 
dispute raised in this case is covered by the arbitration clause, and the contention 
‘of the appellant in this behalf must also fail. 


Re. (4). 


We now turn to the question of fraud. The contention on behalf of the appel- 
slant in this connection is that serious allegations of fraud have been made against 
‘him and therefore this is not a case which should be referred to arbitration. Sub- 
section (4) of section 20 lays down that where no sufficient cause is shown, the Court 
-shall order the agreement to be filed and make an order of reference to the arbi- 
trator. It is therefore open to a Court under this sub-section, where sufficient 
‚cause is shown not to order the agreement to be filed and not to make a reference 
‘to the arbitrator. ‘The words of this sub-section leave a wide discretion in the 
Court to consider whether an order for filing the agreement should be made and a 
reference made accordingly. It is neither necessary nor desirable to lay down in 
general terms what would be sufficient cause which would entitle a Court to refuse 
to order the ement to be filed and thus refuse to make an order of reference. 
The Court wil have to decide on the facts of each case whether sufficient cause 
„has been made out for not ordering the agreement to be filed and not making the 


order of reference. 


Learned counsel for the appellant, however, contends that serious allega: 
‘tion of fraud has been generally held by Courts te be a sufficient ground for not 
«ordering the agreement to be filed and not making the reference. He relies in 
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this connection on the leading case of Russel v. Russel}. That was a caselof partner- 
ship between two brothers containing an arbitration clause. One of the brothers 
gave notice to the other for dissolving the partnership. The other brâther there- 
upon brought an action alleging various charges of fraud and claiming that the 
notice should be declared void and no announcement of the dissolution of partner- 
ship should be allowed. Thereupon the brother who was charged with fraud 
moved that the matter be referred to arbitration under the arbitration clause. 
That was resisted and the Court held that 


“in a case where fraud is charged, the Court will in general refuse to send the dispute to 
arbitration ifthe party charged with the fraud desires a public inquiry. But where the objection 
to arbitration is by the party charging the fraud, the Court will not necessarily accede to it, and 
will never do so unless a prima facis case of fraud is proved.” 

This case certainly lays down that where allegations of fraud are made, the 


party against whom such allegations are made may successfully resist the reference 
to arbitration. 


The principle of this case was followed in Charles Osenton @ Co. ~v. Johnston *, 
In that case a firm of estate agents and surveyors resisted the reference to an Official 
Referee under section 89 of the Judicature Act of 1 925. Thedecision ofan Official 
Referee could not be called in question by appeal or otherwise except on a point of 
law as provided by section 1 of the Administration of Justice Act, 1932. The firm 
therefore contended that as their professional reputation was involved the matter 
should not be referred to the Official Referee andthe House of Lords held that as 
the professional reputation of the appellants was involved, that question should 
not be left to the fnal decision without appeal of an Official Referee but should be 
tried before the normal tribunal of a High Court with a jury. 


The principles of these cases has also been followed in India with reference to 
cases coming under sections 20 and 34 of the Act. (See Maharajah Sir Manindra 
Chandra Nandy v. H.V. Low & Co. Lid.®, Narsingh Prasad Boobna v. Dhanraj Mills*, 
Union of India v. Firm Vishyadha Ghee Vyopar Mandal®, Sudhangsu Bhattacharjee v. Ruplekha 
Pictures’, 

There is no doubt that where serious allegations of fraud are made against a 
party and the party who is charged with fraud desires that the matter should be 
tried in open Court, that would be a sufficient cause for the Court not to order an 
arbitration agreement to be filed and not to make the reference. But it is not every 
allegation imputing some kind of dishonesty, particularly in matters of accounts, 
which would be enough to dispose a Court to take the matter out of the forum 
which the parties themselves have chosen. This to our mind is clear even from 
the decision in Russel’s case®. In that case there were allegations of constructive 
and actual fraud by one brother against the other and it was in those circumstances 
that the Court made the observations to which we have referred above. Even 80, 
the learned Master of the Rolls also observed in the course of the judgment at page 
476 as follows :— 


“Why should it be necessarily beyond the purview of this contract to refer to an arbitrator ques- 
tions of account, even when those questions do involve misconduct amounting even to disbonesty 
on the part of some partner ? I do notseeit. I do not say that in many cases which I will come to 
in the second branch of the case before the Court, the Court may not, in the exercise of its discretion, 
refuse to interfere; but it does not appear to me to follow of necessity that this clause was not intended 
to apply to all questions, even including questions either imputing moral dishonesty or moral mis- 
conduct to one or other of the parties.” 


We are clearly of opinion that merely because some allegations have been made 
that accounts are not correct or that certain items are exaggerated and so on that 
is not enough to induce the Court to refuse to make a reference to arbitration, 
It is only in cases of allegations of fraud of a serious nature that the Court will refuse 
as decided in Russels’s case, to order an arbitration agreement to be filed and will 
2 
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not naek reference. We may in this connection refer to Minifie v. The Railway 
Passengers Assurance Company’, ‘There the question was whether certain proceedings 
should be &tayed ;‘and it was heldjthat notwithstanding the fact that the issue and 
the evidence in support of it might bear upon the conduct fo a certain person and 
of those who attended him and so might involve a question similar to that of fraud, 
or no fraud, that was no ground for refusing stay. It is only when serious 
allegations of fraud are made which it is desirable should be tried in open Court 
that a Court would be justified in refusing to order the arbitration agreement to be 
filed “and in refusing to make a reference. 


Let us therefore turn to the allegations in this case to see what their nature is. 
These allegations are that (i) the accounts were not made up to date, and even on 
demand by the respondents, the appellant did not bring them up to date ; (ii) 
the statements of accounts which were shown by the appellant were not complete 
and did not appear to be correct ; and (iii) the whole stock of goods was not to 
be found therein and the debit items appeared to be exaggerated and incorrect. 
‘These were the only allegations with respect to the accounts in the application and 
they do not in our opinion amount to serious allegations of fraud against the appel- 
lant which would necessitate that there should a trial in open Court. Such 
allegation as to the correctness or otherwise of entries in the accounts are often made 
in accounts suits ; but they in our opinion are not such serious allegations of fraud 
as to induce a Court to order that the arbitration agreement should not be filed 
and no reference should be made. Besides these allegations as to accounts the res- 
pondents also said that an injunction should be granted restraining the appellant 
from removing the stock so as to avoid misappropriation thereof pending he ap- 
pointment of a Receiver, That was not an actual allegation of misappropriation; 
it merely said that the respondents were afraid that there might be misappropriation 
in future unless an injunction was issued and a Receiver appointed. Further in the 
affidavit in support of the application for appointment of Receiver after referring 
to their own conclusions from the state of accounts, the respondents said that they 
had not received the true and complete account of the felling of the jungle, ready 
goods, the goods sold and the goods in balance from the appellant. They also 
said that they suspected that on their conclusions from the accounts supplied to 
them, there might be misappropriation of the goods and of money. They further 
alleged that in the accounts shown to them, the sale of charcoal was shown at a 
rate much lower than the prevailing market rate and under these circumstances 
the respondents E that if the work of the sale of goods remained in the 
hands of the appellant, the real price of the goods would not be realised. There 
is no allegation, however, that in actual fact the g disap had made secret profits 
by selling goods at a higher price and showing a lower price in the account. The 
respondents pointed to the entries in the account which showed the lower rate of 
the sale price in support of their apprehension that if the work of sale of goods 
aa a in the hand of the os Heme the real price would not in future be ald. 
A perusal therefore of the application under section 20 and the affidavit filed in 
support of the application for appointment of Receiver does not disclose any serious 
allegations of fraud against the appellant., What it discloses is that the respondents 
were not satisfied with the accounts submitted to them and were iclous that 
they did not disclose the true and complete state of affairs. Such allegations, as 
we have already remarked are often made in account suits and if they were to be 
sufficient ground for not referring an account suit to arbitration on the ground of 
fraud, hardly any arbitration agreement in a matter in which accounting would be 
necessary could be referred to arbitration. That is why we emphasise that even 
in the leading case of Russel, the learned Master of the Rolls was at pains to point 
out that it could not necessarily be said in a case of accounts that no reference to 
arbitration should be made, even though questions relating to accounts which might 
involve misconduct amounting even to dishonesty on the part of some partner 
might arise in the arbitration proceedings and even cases where moral dishonesty 
or moral misconduct is attributed to one party or the other might be referred to 


—_——_—— 





o o 


I. (1881) 44 L.T. 552. 


I] MST. GULAB BAI v. MANPHOOL BAI (Gajendragadkar, F). 0 283 


arbitration. It seems to us that every allegation tending to suggest or irgply: moral 
dishonesty or moral misconduct in the matter of keeping accounts would not amount 
to such serious allegation of fraud as would impel a Court to refuse to order the 
arbitration agreement to be filed and refuse to make a reference. Looking to the 
allegations which have been made in this case we are of opinion that there are no 
such serious allegations of fraud in this case as would be sufficient for the Court to 
say that there ig sufficient cause for not referring the dispute to arbitration. {This 
contention of the appellant must also therefore fail. 


The appeal therefore fails and is hereby dismissed with costs. 
V.S. — Appeal dismissed, 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—B. P. Sınma, Chief Justice, P. B. GAJENDRAGADKAR AND RAGHUBAR 
Daya, JJ. 


Mst. Gulab Bai (deceased) and others .. Appellants * 
D. 
Manphool Bai .. Respondent. 


Civil Procedure Code (V of 1908) » StcHion 11—Res judicata—Subsequent suit—If would include a part 
of suit—Competent jurisdiction—Test—Pecuniary limit as well as the subject-matter. 

The word “ suit’ has not been defined in the Civil Procedure Code ; but there can be little doubt 
that in the context the plain and grammatical meaning of the word in section 11 of the Civil Pro- 
cedure Code would include the whole of the suit and not part of a suit, so that giving the word its 
ordinary meaning a part of the suit or an issue in a suit is not intended to be covered by the said word 
in the material clause, “in a Court competent to try such subsequent suit or the suit on which such 
issue has been subsequently raised ”. The legislative background of section 11 also supports the 
above construction. 

The fact that there should be finality of decisions and that a person should not be vexed twice 
over with the same cause can have no material bearing on the construction of the word suit.’ 

The expression ‘ competent jurisdiction °’ must be taken to mean competent jurisdiction as regard8 
the pecuniary limit as well as the subject-matter. Unless the concept of competent jurisdiction 
included considerations of pecuniary jurisdiction of the Court it would inevitably mean that finding 
recorded by a Court of the lowest pecuniary jurisdiction in an issue arising in a suit before it, would 
bind the parties in a subsequent suit where the claim involved may be very much higher. 

Appeal from the Judgment and Decree, dated the 2nd January, 1952, of the 
Rajasthan High Court in D.B. Civil Second Appeal No. 459 of 1949. 


S. N. Andley, Rameshwar Nath and P. L. Vohra, Advocates of M]s. Rajinder 
Narain © Co., for Appellants Nos. 2 and 3. 


N. C. Chatterjee, Senior Advocate (Mohan Behari Lal, Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, F.—This appeal by a certificate given by the Rajasthan High 
Court arises from a suit filed by the respondent Mst. Manpheal Bai against appellant 
2 Ladu Ram for the recovery of the arrears of rent and for ejectment. To this suit 
the respondent joined appellant 1 her mother-in-law Gulab Bai as a pro forma defen- 
dant. The property in question is a shop situated in the Johri Bazar at Jaipur. This 
property originally belonged to Chhogalal, and after him it devolved on his adopted 
son Phool Chand. ‘The case for the respondent is that her husband Lal Chand had 
been adopted by appellant 1 after the death of her husband Phool Chand. Appellant 
2 had executed a rent note (Exhibit 24) in favour of Lal Chand in Samvat Year 1939. 
On Lal Chand’s death the ndent held the property as his widow and as such 
she served a notice on appeallant 2 on 31st May, 1938, calling upon him to pay the 
arrears of rent due’ from him and asking him to vacate the shop (Exhibit 16). It 
appears that soon thereafter on 27th August, 1938, appellant 2 executed a rent note in 
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favour of the respondent (Exhibit 21) but apparently appellant 2 failed to pay the 
rent regularly and so on 17th January, 1939, the respondent had to sue appellant 
2 for arrears of rent due and for ejectment. This suie was filed in the Court of 
Munsiff, East Jaipur. The amount due by way of arrears which was claimed 
in that suit was Rs. 700. Appellant 2 resisted the said claim made by the 
respondent mainly on the ground that the rent note on which the suit was based 
had keen executed by appellant 2 in favour of the respondent and her mother-in-law 
and that the suit was defective for want of a necessary party inasmuch as the mother- 
in-law had not been joined to it. Appellant 2 claimed that the respondent, acting 
by herself, was not entitled to claim either the arrears or to ask for ejectment. Inci- 
dentally he pleaded that the rent in question had been paid by him to the respondent’s 
mother-in-law Gulab Bai. This litigation went up to the Jaipur Chief Court in 
Second Appeal. All the Courts upheld the principal plea raised by appellant 2 that 
Gulab Bai was a necessary party to the suit, and so on the preliminary ground that for 
non-joinder of the necessary party the suit was defective the claim made by the res- 
pondent was rejected. The decision of the Chief Court was pronounced on 26th 
May, 1941. It was under these circumstances that the respondent filed the present 
suit on 15th November, 1943, in the Court of Civil Judge, Sawai, Jaipur, claiming to 
recover Rs, 2,400 as arrears from appellant 2 and asking for his ejectment from the 
suit premises ; and as we have already stated the respondent impleaded appellant 1 
as a pro forma defendant to this suit. 


Several pleas were raised by appellant 2 against the claim made by the respon- 
dent. In the present appeal, however, we are concerned only with two of these pleas. 
It was urged by appellant 2 that the present suit was barred by res judicata and so 
since appellant 1 had not joined the respondent in making the claim the suit was 
incompetent. It was also urged in the alternative that on the merits it should be 
held that the rent note had been executed by appellant 2 in favour of two lessors, 
appellant 1 and the respondent. The trial Court rejected these pleas and passed a 
decree in favour of the respondent and against both the appellants for Rs. 1,800. 
Tt also directed appellant 2 to vacate the premises by the end of March, 1948, failing 
‘which the respondent was given a right to execute the decree against him . inst 
this decree both the appellants preferred an appeal in the Court of the District Judge. 
The learned District Judge held that the respondent’s suit was barred by res judicata 
and so he allowed the appeal and dismissed the respondent’s suit. Then the matter 
reached the Rajasthan High Court at the instance of the respondent in Second Appeal. 
The High Court has reversed the conclusion of the District Court on the question of 
res judicata and has held that the present suit was not barred by res judicata. On the 
construction of the rent note the High Court has held that the rent note on which the 
suit is based was passed by appellant 2 in favour of the respondent and that the 
reference to the name of appellant r in the said rent note does not constitute her 
into a co-lesser with the respondent. On these findings the decree passed by the 
District Court has been reversed and that of the trial Court has been restored. The 
appellants then moved the Rajasthan High Court for a certificate and a certificate 
has been granted to them principally on the ground that the question of res uducata 
which the appellants seek to raise is a question of general importance. It is with 
this certificae that the appellants have come to this Court by their present appeal. 


Pending the appeal appellant : Gulab Bai died on roth April, 1959. There- 
upon an application was made by appellant 2 and Dhan Kumar who claims to have 
been adopted by Gulab Bai in her lifetime applied for a certificate declaring that 
Dhan Kumar was the heir and legal representative of appellant 1. The High Court 
refused to grant the certificate on the ground that the deceased appellant 1 was 
merely a pro forma defendant to the suit and since no relief had been claimed against 

` her the High Court thought that her death did not cause any defect in the record in 
the appeal preferred to this Court and all that was needed to be done was to remove 
her name from the cause title. The High Court also held that Dhan Kumar may 
seek his remedy by a proper suit if he so desired. Dhan Kumar and appellant 2 then 
applied to this Court (Civil Miscellaneous Petition No. 267 of 1961) for substitution 
ofeDhan Kurma in the place of deceased appellant 1, The respondent objects to 
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the introduction of the name of Dhan Kumar on the record in place of the deceased 
appellant r. Itis urged on her behalf that Gulab Bai had no authority t&make an 
adoption and in fact had made no adoption as alleged by Dhan Kumar. In ordinary 
course we might have called for findings on issues arising between the parties on this 
application, but since the matter is very old we do not wish to give it a further lease 
of life by adopting that course. We have, therefore, allowed Dhan Kumar to join 
the present proceedings without deciding the question as to the factum or validity 
of his alleged adoption. We may also add that the question about the factumeand 
validity of the adoption of the respondent’s husband Lal Chand was also put in issue 
in the Courts below and in fact the District Court had made a finding against Lal 
Chand’s adoption. The High Court thought it unnecessary to decide this matter. 
Thus there is a dispute between Dhan Kumar and the respondent on two grounds : 
Dhan Kumar seeks to challenge the factum and validity of Lal Chand’s adoption, 
whereas the respondent seeks to challenge the factum and validity of Dhan Kumar’s 
adoption. Both these points have not been considered by us, and so the parties 
would be at liberty to agitate them in proper proceedings if they are so advised. In 
the present appeal we propose to consider only two points, one of res judicata and the 
the other about the construction of the rent note. 


t 

The decision of the question of res judicata lies within a very narrow compass. 
The relevant facts necessary to decide that point are not in dispute. It is clear that 
in the earlier litigation it was held by the Jaipur Chief Court that the rent note in. 
question had been executed in favour of both appellant 1 and the respondent and 
that necessarily meant that appellant 2 was a tenant of the two co-lessors. It was 
also held that the respondent acting by herself alone was not entitled to claim arrears 
of rent or to ask for ejectment, so that if the decision of the said issue can operate as 
res fudtcata the present suit would be clearly barred. On the other hand, it is con- 
ceded by the appellants that the Munsiff who tried the earlier suit was not competent 
to try the present suit having regard to the limits of this pecuniary jurisdiction, and 
so one of the conditions prescribed by section 11 of the Code of Civil Procedure is 


absent. Section 11 requires, infer alia, that the prior decision of the material issue 


should have been given by a Court competent to try the subsequent suit, and that is 
the basis on which the respondent has successfully urged before the High Court that 
the plea of res judicata cannot be sustained. It has been urged before us by Mr. 
Rameshwar Nath that in construing the material clause in section 11 the High Court 
was in error in putting a literal construction on the words ‘“‘‘subsequent suit” . 
The High Court should have construed the said words liberally and should have held 
that the word “suit” includes even a part of a suit. If this contention is right then 
the relevant issue decided in the earlier litigation would be a part of the subsequent 
suit, and since the Munsiff who tried the earlier suit was competent to try this part 
of the subsequent suit the requisite condition is satisfied and the suit is thus 
barred by res judicata. Thus the narrow question which calls for our decision is 
whether the word “suit” in the context can be liberally construed to mean even 
a part of the suit. 


Let us first read section rr, which runs thus : 


“ No Court shall try any suit or issue in which the matter directly and substantially in issue has 
been directly and substantially in issue in a former suit between the same parties, or between parties 
under whom they or any of them claim, litigating under the same title, in a Court competent to 
such subsequent suit or the suit on which such issue has been subsequently raised, and has been heard 
and finally decided by such Court.” 


The appellants’ argument is that in construing the clause “in a Court competent 
to try such subsequent suit or the suit in which such issue has been subsequently 
raised” it would be relevant to remember that this clause is really intended to 
emphasise the consideration that the Court which tried the earlier suit and the Court 
in which the subsequent suit is filed should be Courts of concurrent jurisdiction ; 
and the concurrence of jurisdiction should be tested by reference to the matter in 
issue which has been tried in the earlier suit and which also falls to be decided in the 
subsequent suit, In support of this argument reliance has been placed on the classical 
o 
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statement of the general principle of res judicata enunciated in the Duchess of Kingston’s 
case’, Ingthat case it was observed that from the variety of cases relative to judg- 
ments being given in evidence in civil suits, these two deductions seem to follow as 
generally true: “ First , that the judgment of a Court of concurrent jurisdiction, 
directly upon the point, is as a plea, a bar, or as evidence, conclusive between the 
same parties, upon the same matter, directly in question, in another Court ; secondly 
that the judgment of a Court of exclusive jurisdiction, directly upon the point, is in 
hike manner conclusive upon the same matter, between the same parties, coming 
incidentally in question in another Court for a different -purpose ”. The basis of 
the rule of res judicata is that an individual should not be vexed twice for the same 
cause, and the liberal construction of the word “suit” would be consistent with 
this basis ; otherwise if the competence of the earlier Court is going to be judged by 
reference to its competence to try the entire suit as subsequently instituted, in many 
cases where the matter directly and substantially in issue has been tried between the 
parties by the earlier Court it may have to be tried again in a subsequent suit because 
the earlier Court had no jurisdiction to try the subsequent suit having regard to its 
pecuniary jurisdiction. ‘That, it is urged, would be anomalous and inconsistent with 
the principle underlying the doctrine of res judicata. ) 


The word “ suit ” has not been defined in the Code ; but there can be little 
doubt that in the context the plain and grammatical meaning of the word would 
include the whole of the suit and not a part of the suit, so that giving the word 
“ suit ” its ordinary meaning it would be difficult to accept the argument that a 
part of the suit or an issue in a suit is intended to be covered by the said word in 
the material clause. The argument that there should be finality of decisions and 
that a on should not be vexed twice over with the same cause can have no 
material bearing on the construction of the word “ suit”. Besides, if considera- 
tions of anomaly are relevant it may be urged in support of the literal construction 
of the word “ suit” that the finding recorded on a material issue by the Court of 
the lowest jurisdiction is intended not to bar the trial of the same issue in a subse- 
quent suit filed before a Court of unlimited jurisdiction. To hold otherwise would l 
itself introduce another kind of anomaly. Therefore, it seems to us that as a matter 
of construction the suggestion that the word “ suit ” should be liberally construed 
cannot be accepted. This position would be abundantly clear if we consider the 
legislative history and background of section 11. 


In that connection it would be relevant to cite the material provisions in 
regard to res judicata contained in the earlier Codes. Section 2 which dealt with 
res judicata in the Code of 1859 (Act VIII of 1859) read thus : 

“The Civil Courts shall not take er tener of any suit brought on a cause of action which shall 

ur 


have been heard and determined by a t of competent jurisdiction in a former suit between the 
same parties or between parties under whom they claim.” 


In the Code of 1877 (Act X of 1877) section 13 provided that 


“no Gourt shall by any suit or issue in which jhe matter directly and substantially in issue 
has been heard and finally decided by a Court of competent jurisdiction, in a fermer suit between 
the same parties, or between parties under whom they or any of them claim, litigating under the 
zame title ”, 


Then followed the Code of 1882 (Act XIV of 1882) in which section 13 dealt 
with the principle of res judicata. Section 13 is substantially in the same terms as 
section 11 of the present Code of 1908 (Act V of 1908). 


The question about the construction of the word “ competent jurisdiction ” 
occurring in section 2 of the Code of 1859 as well as section 13 of the Code of 1877 - 
fell to be considered in Misir Raghobardial v. Sheo Baksh Singha. In that case the 
Privy Council took the view that the expression a “ competent jurisdiction” must be 
taken to mean competent jurisdiction as regards the pecuniary limit as well as 
the subject-matter, and they pointed out that if the pecuniary limit of jurisdiction 
was ignored it would lead to the anomalous consequence that 





I. 2 Smith’s Leading Cases, 18th Ed., pp. 644, a” LL.R. 9 Cal. 439 : L.R. 9 LA, 
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“the decision ofa Munsiff upon (for instance) the validity of a will, or of an adoption, in a 
suit for a small portion of the property affected by it, should be conclusive in a swjt before a 
District Judge or in the High Court, for property ofa large amount, the title to which might 
depend upon the will or the adoption.” 

The judgment further pointed out that 

“in India there are a large number of Courts, and tho one main feature in the Act 
constituting them is that they are of various grades with different peg? limits of jurisdiction; 
and that by the Code of Civil Procedure a suit must be instituted in the Court of the lowest grade 
competent to try it ®. 

That being so, unless the concept of competent jurisdiction included considera- 

+ tions of pecuniary jurisdiction of the Court it would inevitably mean that a finding 
-e recorded by a Court of the lowest pecuniary jurisdiction on an issue arising in a 

suit before it would bind the parties in a subsequent suit where the claim involved 
may be very much higher, It would thus be seen that in dealing with section 2 of 
the Code of 1859 the Privy Council introduced the notion of concurrent jurisdiction 
though the words used in the section were “a Court of competent jurisdiction”, and 
it was held that the jurisdiction must be concurrent as regards the pecuniary limit 
as well as the subject-matter. This decision proceeded on the assumption that 
“in order to make the decision of one Court final and conclusive in another Court, 
it must be a decision of a Court which would have had jurisdiction over the matter 
in the subsequent suit in which the first decision is given in evidence as conclusive 
(vide ; Mussamut Edun v. Mussamut Bechun?), 


l Having thus interpreted the expression “ competent jurisdiction” the Privy 
Council proceeded to consider whether any change in the law was intended to be 
| effected a section 13 of the Code of 1877; and they observed that the intention 
of the said section 
“seems to have been tu embody in the Code of Procedure by sections 12 and 19 the law then 
in force in India instead of the imperfect provision in section 2 of the Code of 1859 ”’, 
and they added that 


“as the words in the section do not clearly show an intention to alter the law their Lordships 
do not think it right to puta construction upon them which would cause an alteration.” 


It would thus be seen that this decision is an authority for the proposition that 
the rule of res judicata as interpreted even under the Code of 1877 was held to be the 
Same as it obtained under the Code of 1859 as interpreted by the Privy Council 
in the light of the general considerations as to res judicata, enunciated in the case of 

? Duchess of Kingston.? 

This position has been clearly stated in another decision of the Privy Council 
in Gokul Mandar v. Pudmanund Singh.® On this occasion the Privy Council had to 
consider the effect of section 13 of the Code of 1882. The argument which was 

i urged before the Privy Council on section 13 was that 
** a decree in a previous suit cannot be pleaded as res judicata in a subsequent suit unless the 
. Jadge by whom it was made had jurisdiction to try and decide not only the particular matter in 
uue but also the subseqnent suit itself in which the issue is subsequently raised ”, 

_ and in upholding th argument their Lordships observed that 

“in this respect the enactment goes beyond section 13 of the previous Act X of 1877, and 
also, as appears to their Lordships, beyond the law laid down by the Judges in the Duchess of 
Kingston’s case*.” 

In other words, this decision would show that even though in the earlier 
Codes there may have been some doubt about the test of competent jurisdiction 
which has to be applied to the Court which tried the earlier suit, the position under 
the Gode of 1882 is absolutely clear. The question to be asked under section 13 
of the said Code is: Could the Court which tried the earlier suit have tried the 
subsequent suit if it had been then filed? In other words, it is the whole of the 
suit which should be within the competence of the Court at the earlier time and 
not a part of it. Having regard to this legislative bakground of section 11 » we feel 
no hesitation in holding that the word “ suit”? in the context must be construed 
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literally and it denotes the whole of the suit and not a part of it or a material issue : 
arising # it. | 

Several decisions have been cited before us where this question has been consi- 
dered. We do not think any useful purpose would be served by referring to them. 
It may be enough to state that in a large majority of decisions the word “suit” 
has been literally construed (Vide Ram Dayal v. Fankidas © another? and Shibo 
Rayt v. Baban Raut*, though in some cases and under special circymstances a liberal - 
construction has been accepted (Vide Sheikh Maqsood Ali & another v. H. Hunter 
& others.3 We must accordingly hold that the High Court was right in coming 
to the conclusion that the present suit is not barred by res judicata. 


That takes us to the question of the construction of the rent note. The High 
Court has held that on a fair and reasonable construction of the document it must 
be held that the rent note has been passed by appellant 2 in favour of the respondent 
alone though incidentally out of respgct the name of appellant 1 has been intro- 
duced in it. In our opinion this conclusion is right. It is true that the rent note he 
has been executed in favour of both appellant 1 and the respondent ; but itis signi- ` 
ficant that the rent stipulates that when the rent is paid by appellant 2 he has to 
obtain a receipt from the owner. The word “ owner ” is used in singular and not | 
plural, and that indicates that the rent note proceeded on the assumption that the 
property which was the subject-matter cf the rent note belonged to one owner and 
not two. ‘There is another clause in the rent note which is clearer still. ‘This clause 
reads 

‘ therefore, I have executed in my proper senses this rent note on a stam paper valued 
Rs. 5 in the names of cach of the two, La p and the daughter-in-law, Sethanji Gulab Bai A 
widow of Phoolchandj in the capacity of being elder in the family and Sethanji Manphool Bai 
alas Bhanwar Bai widow of Lalchandji the heir in the family and the owner of the property which 
will stand and may be used in times of need ”. 

This clause makes it perfectly clear that the inclusion of jhe name of 
appellant 1 was merely formal and it was intended to show respect to the elderly ' 
lady in the family. It also shows that the respondent was treated as the owner © 
of the property as the heir of her deceased husband Lal Chand. Reading 
this clause together with the earlier clause as to the receipt for the payment of rent 
which we have already considered it is absolutely clear that the name of appellant 1/ 
was not included in the rent note because she had any right to the property let out - 
but solely as a matter of respect which the respondent showed to appellant r. There- 
fore, in our opinion, the contention that the rent note has been passed by appellant a(d 
in favour of the respondent and appellant 1 cannot be sustained. If that be the i 
true position there can be no doubt whatever that appellant 2 is precluded from; 
disputing the title of the respondent in the present proceedings. As the High, 4 
Court has pointed out the sequence of events leading to the execution of the suit 
rent note unambiguously shows that appellant 2 has recognised the respondent as 
the lessor and as such the principles of section 116 of the Evidence Act clearly apply. 


The result is the appeal fails and is dismissed with costs. 





V.S, Appeal dismissed. 
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